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IN   THE  COMMON   PLEAS. 


HILARY  TERM,  6  VICTORIiE. 


TINDAL.C.J^  ERSKINK.  J.,  MAULE,  J.,  AND  CRESS  WELL.  J. 


1843. 

Warwick  v.  Booers  and  Others.  Wednegdij^, 

TJan,  lUk. 
HIS  was  an  action  of  assumpsit.     The  first  count  of  The  plaindif 

the  declaration  stated,  that  certain  persons  using  the  stjle  of  a  bill  ac- 
cepted by  one 
Jelliooe  pajable  at  the  house  of  the  defeDdants,  his  bankera.  On  the  momiog  on  which  the  bill 
became  doe,  a  clerk  of  the  plaintiiT's  bankera  took  it  to  the  dearing-hoose,  and  pat  it  into  the 
defendants'  drawer,  from  whence  it  was  taken  by  a  clerk  of  the  defendants  to  them  at  their  bank- 
ing-hoose  in  order  that  they  might  determine  whether  they  would  pay  it  or  not.  The  acceptor 
having  snfficient  fonds  in  their  hands  to  pay  the  bill,  the  defendants  cancelled  the  acceptance  by 
drawing  lines  along  and  across  the  name  of  the  acceptor,  in  the  manner  usual  with  London 
bankers  when  they  intend  to  pay  bills  made  payable  at  their  houses.  Jellicoe,  the  acceptor,  on 
the  same  day,  having  determmed  to  stop  payment,  ordered  the  defendants  not  to  pay  the  bill, 
whereupon  they  wrote  on  it,  "  cancelled  by  mistake— ordera  not  to  pay,"  and  in  that  state 
returned  it  to  ^  plaintiff's  bankera  at  the  clearing-house  within  the  usual  time  for  returning 
biUa  which  the  bankera  at  whose  houses  they  are  made  payable  determine  not  to  pay.  The 
drawera  and  indorsera  were  foreign  merchants  residing  abroad ;  and  one  of  the  latter  had  ad- 
dressed the  bill  "  in  case  of  need"  to  a  house  in  London ;  but,  on  its  being  afterwards  presented 
there,  the  bill  was  refused  payment,  on  account  of  the  cancellation. 

In  assumpsit  by  the  holder  of  the  bill  against  the  bankera,  the  promise  alleged  was,  that,  '*  in 
conridention  that  the  plaintiff  would  deliver  the  said  bill  to  the  defendants  without  receiving 
the  sum  of  money  expressed  therein  at  the  time  of  such  delivery,  the  defendants  promised  the 
plaintiff  that  they  the  defendants  would,  until  they  should  have  determined  whether  they  would 
pay  the  sum  of  money  in  the  said  bill  expressed  or  return  the  bill  to  the  plaintiff,  use  due  care 
to  prevent  the  acceptance  from  being  defaced  or  obliterated,  and  would  upon  being  requested  so 
to  do  in  a  reasonable  time  in  that  behalf  pay  to  the  plaintiff  the  said  sum  of  money  or  return  the 
bin  to  the  plaintiff  without  having  cancelled  or  destroyed  the  acceptance." 

Upon  a  special  verdict  finding  the  above  facts,  and  finding  further  that  it  is  usual  for  bankera 
to  caned  such  bills  and  cheques  as  are  intended  to  be  paid,  by  drawing  lines  dong  and  across 
the  name  of  the  party  for  whom  the  payment  is  intended  to  be  made ;  and  that,  when  a  canod- 
lation  has  occurred  dirough  error  or  mistake,  the  same  has  been  indicated  by  writing  on  the  bill 
or  cheque  returned : — Held,  that  the  hdB  found  did  not  sustdn  the  unqudified  promise  laid  in 
the  declaration ;  ndther  did  they  entitle  the  plaintiff  to  recover  upon  a  count  for  money  had  and 
received;  for  that  a  banker  does  not  become  liable  to  pay  the  amount  by  defadng  or  neglecting 
to  return  the  bill,  though  possibly  he  may,  by  so  doing,  if  it  be  done  wrongfully,  become  liable 
to  damages  for  his  breach  of  duty. 
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1843.  or  firm  of  H.  R.  &  S.  Barker  &  Co.,  before  the  making  of 
the  promise  thereinafter  next  mentioned,  to  wit,  on  the 
15th  of  October,  1835,  at  Smyrna,  in  parts  beyond  the 
seas,  made  and  drew  their  certain  bill  of  exchange,  directed 
to  Mr.  Richard  Jellicoe,  London,  and  thereby  requested 
the  said  Richard  Jellicoe,  at  sixty-one  days  after  sight 
thereof,  to  pay  by  that  their  first  of  exchange  to  the  order 
of  Mr.  Alexander  Bargigli  the  sum  of  300/.  sterling  value 
of  the  same,  which  bill  the  said  Alexander  Bargigli  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  indorsed  and 
delivered  to  a  certain  person  in  such  indorsement  men- 
tioned, to  wit,  V.  Bavertrelles,  who  afterwards,  to  wit,  on 
the  21st  of  October  in  the  year  aforesaid,  indorsed  and 
delivered  the  same  to  a  certain  person  in  such  indorsement 
mentioned,  to  wit,  one  Michel  Badittes,  who  afterwards, 
to  wit,  on  the  17th  of  November  in  the  year  aforesaid,  in- 
dorsed and  delivered  the  same  to  certain  persons  in  such 
indorsement  mentioned,  to  wit,  A.  Hesse  &  Co.,  who  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  indorsed 
and  delivered  the  same  to  a  certain  person  in  such  indorse- 
ment mentioned,  to  wit,  one  Jonas  Hagerman,  who  after- 
wards, to  wit,  on  the  30th  of  November  in  the  year  afore- 
said, indorsed  and  delivered  the  same  to  certain  persons  in 
such  indorsement  mentioned,  to  wit,  B.  L.  Fould  &  Foulds 
Oppenheim,  who  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  indorsed  and  delivered  the  same  to  the 
plaintiff:  that,  after  the  making  and  drawing  of  the  said 
bill,  to  wit,  on  the  23rd  of  November  in  the  year  aforesaid, 
the  said  Richard  Jellicoe  duly  accepted  the  said  bill,  and 
by  such  acceptance  written  upon  the  said  bill  made  the 
same  payable  at  the  banking-house  of  the  defendants : 
that,  after  the  said  several  indorsements,  and  after  the  said 
acceptance,  when  the  said  bill  became  due  and  payable 
according  to  the  tenor  and  effect  of  the  said  bill  and  of 
the  said  acceptance  thereof,  to  wit,  on  the  26th  of  Janu- 
ary, 1836,  the  said  bill  was  duly  presented  and  shewn  to 
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the  defendants  at  their  said  banking-house  for  payment        1843. 
thereof  according  to  the  tenor  and  eflTect  of  the  said  accept-      '^"''' 
ance,  and  the  defendants  were  thereupon  then  requested  by  v. 

the  plaintiff  to  pay  him  the  same;  and  thereupon  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration 
that  the  plaintiff  uHnUd  deliver  the  said  bill  to  the  drfendants 
without  receioing  the  sum  of  money  expressed  therein  at  the 
time  of  such  delivery,  the  defendants  promised  the  plaintiff 
thai  they  the  defendants  would,  until  they  should  have  cfe- 
termined  whether  they  would  pay  the  sum  of  money  in  the 
said  biU  expressed  or  return  the  said  bill  to  the  plaintiff,  use 
due  care  to  prevent  the  said  acceptance  from  being  defaced 
or  obliterated,  and  would  upon  being  requested  so  to  do  in  a 
reasonable  time  in  that  behalf  pay  to  the  plaintiff  the  said 
sum  of  money  or  return  the  said  bill  to  the  plaintiff  without 
having  cancelled  or  destroyed  the  said  acceptance:  Aver- 
ment, that  the  plaintiff,  confiding  in  the  said  promise,  did 
thereupon  then  deliver  the  said  bill  to  the  defendants 
without  receiving  at  the  time  of  such  delivery  the  said  sum 
of  money  expressed  in  the  said  bill,  or  any  part  thereof: 
yet  the  defendants  did  not  nor  would,  after  such  delivery  Flntbniidi. 
to  them  of  the  said  bill,  and  before  they  had  determined 
whether  they  would  pay  the  said  sum  of  money  in  the  said 
bill  expressed  or  return  the  said  bill  to  the  plaintiff,  use 
due  care  to  prevent  the  said  acceptance  from  being  defaced 
or  obliterated ;  but,  on  the  contrary  thereof,  the  defend- 
ants,  after  such  delivery,  and  before  such  determination, 
to  wit,  on  the  day  and  year  last  aforesaid,  used  so  little 
care  in  that  behalf,  that  the  said  acceptance,  through  the 
want  of  care  of  the  defendants  in  that  behalf,  became  and 
was  defaced  and  obliterated:  that  afterwards,  and  in  a  Second bradi. 
reasonable  time  in  that  behalf,  he  the  plaintiff  requested 
the  defendants  to  pay  to  him  the  said  sum  of  money  ex- 
pressed in  the  said  bill,  or  to  return  the  said  bill  to  him 
the  pliuntiff  without  having  cancelled  or  destroyed  the  said 
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1843.  acceptance ;  yet  the  defendants^  further  disregarding  the 
said  promise^  did  not  nor  would^  when  they  were  so  re- 
quested as  aforesaid^  or  at  any  other  time^  pay  to  the 
plaintiff  the  said  sum  of  money  in  the  said  bill  expressed, 
or  any  part  thereof,  or  return  the  said  bill  to  the  plaintiff 
without  having  cancelled  or  destroyed  the  same ;  but,  on 
the  contrary  thereof,  the  defendants  on  that  occasion  re- 
fused to  pay  to  the  plaintiff  the  said  sum  of  money  in  the 
said  bill  expressed,  and  cancelled  and  destroyed  the  said 
acceptance,  and  returned  the  said  bill  to  the  plaintiff  with 

Speciaidmnage.  the  said  acceptance  so  cancelled  and  destroyed :  by  reason 
of  which  several  premises,  not  only  had  the  plaintiff  lost 
and  been  deprived  of  the  benefit  of  the  said  acceptance  and 
of  his  recourse  and  remedies  against  the  drawer  and  in- 
dorsers  of  the  said  bill  respectively,  but  certain  persons,  to 
wit,  Heath,  Furze,  &  Co.,  to  whom  the  said  bill  had  been 
addressed  in  case  of  need  by  certain  indorsers  of  the  said 
bill  through  whom  the  plaintiff  became  such  indorsee  and 
holder  thereof  as  aforesaid,  to  wit,  the  said  A.  Hesse  &  Co., 
and  who  but  for  such  defacing  and  obliterating  of  the  said 
acceptance  would  have  taken  up  and  paid  the  said  bill  for 
the  honor  of  the  said  indorsers  (to  wit,  A.  Hesse  &  Co.)  of 
the  said  bill,  wholly  refused  to  take  up  and  pay  the  said 
bill,  and  the  said  bill  and  the  said  sum  of  money  still  re- 
mained wholly  unpaid,  due,  and  unsatisfied  to  the  plaintiff. 
There  was  also  a  count  for  money  had  and  received,  and 
a  count  for  money  found  due  upon  an  account  stated^  and  a 
general  breach. 

Pint  pica.  The  defendants  pleaded— first,  non  assumpsit. 

Second  plea,  Secondly — to  the  first  breach  in  the  first  count — that 

breach.  they  did,  after  the  delivery  to  them  of  the  said  bill  of  ex- 

change as  in  the  declaration  mentioned,  and  before  and 
until  they  had  determined  whether  they  would  pay  the 
said  sum  of  money  in  the  said  bill  expressed  or  return  the 
said  bill  to  the  plaintiff,  use  due  care  to  prevent  the  said 
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acceptance  from  being  defaced  or  obliterated — concluding        1843. 

to  the  country.  .T"' 

''  Waswick 

Thirdlj — to  the  same  breach — that  the  said  acceptance  v. 

did  not  become  nor  was  defaced  or  obliterated  in  manner 
and  form  as  the  plaintiff  had  above  thereof  in  that  behalf  game  breach, 
alleged — concluding  to  the  country. 

Fourthly — To  the  last  breach  in  the  first  count — that  Fourth  plM,  to 
they  did  return  the  said  bill  to  the  plaintiff  without  having  ^^ 

cancelled  or  destroyed  the  said  acceptance — concluding  to 
the  country. 

Fifthly — ^as  to  so  much  of  the  said  breach  in  the  first  Fifth  plea, 
count  of  the  declaration  lastly  assigned  as  imputed  to  the  that  thej  em. 
defendants  that  they  cancelled  the  said  acceptance  and  ^^^'^ 
returned  the  said  bill  to  the  plaintiff  with  the  said  accept- 
ance so  cancelled — that  the  said  promise  in  the  said  first 
count  mentioned  was  made  by  the  defendants  to  the  said 
plaintifT  with  and  subject  to  a  certain  proviso,  to  wit,  that,  Pkofifo. 
if  they  the  defendants,  after  such  delivery  to  them  of  the 
said  bill  as  in  the  said  first  count  mentioned,  should,  with  a 
view  to  the  payment  of  the  said  money  therein  mentioned, 
cancel  the  acceptance  thereof,  to  wit,  by  drawing  lines 
along  and  across  the  same,  but  without  rendering  the  ac- 
ceptance illegible,  and  afterwards,  and  before  actually  pay- 
ing the  said  bill,  and  within  a  reasonable  time  for  return- 
ing the  said  bill  to  the  plaintiff  unpaid,  should  discover 
that  they  had  not  funds  or  had  not  authority  of  or  from 
the  said  Richard  Jellicoe  to  pay  the  said  bill,  or  if  such 
authority  should,  after  such  cancelling,  and  before  such 
actual  payment,  and  within  such  reasonable  time  as  afore- 
said, be  revoked,  that  then  in  either  of  such  cases  the  de- 
fendants should  be  allowed  within  such  reasonable  time  as 
aforesaid  to  return  the  same  bill  to  the  plaintiff  with  the 
said  acceptance  in  manner  and  form  aforesaid  cancelled, 
without  paying  or  being  required  to  pay  the  money  in  the 
said  bill  mentioned,  they  the  said  defendants  first  writing 
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1843.  upon  such  bill  that  tlie  said  acceptance  had  been  cancelled 
by  mistake^  or  other  words  to  the  like  effect :  that^  after 
the  said  bill  had  been  so  as  aforesaid  delivered  to  the 
defendants  by  the  plaintiff,  to  wit,  on  the  said  26th  of 
January,  1836,  they  the  defendants,  with  a  view  to  the 
payment  of  the  said  sum  of  money  in  the  said  bill  men- 
tioned, did  cancel  the  said  acceptance,  to  wit,  by  drawing 
lines  along  and  across  the  same,  but  without  rendering  the 
said  acceptance  illegible ;  and  that  afterwards,  and  before 
actually  paying  the  said  bill,  and  within  a  reasonable  time 
for  returning  the  said  bill  to  the  plaintiff  unpaid,  to  wit, 
on  the  day  and  year  aforesaid,  the  authority  theretofore 
given  them  by  the  said  Bichard  Jellicoe  to  pay  the  said 
bill  was  revoked  by  the  said  Richard  Jellicoe,  whereupon 
they  the  defendants  did  thereupon,  afterwards,  and  within 
such  reasonable  time  as  aforesaid,  and  when  they  were  so 
requested  by  the  plaintiff  as  in  the  said  first  count  men- 
tioned, return  the  said  bill  to  the  plaintiff  with  the  said 
acceptance  in  manner  and  form  aforesaid,  and  in  no  other 
way  whatever,  cancelled,  and  without  paying  the  same, 
they  the  defendants  having  first,  to  wit,  on  the  day  and 
year  last  aforesaid,  written  upon  the  said  bill  that  the  said 
acceptance  thereof  had  been  so  as  aforesaid  cancelled  by 
mistake,  as  it  was  lawful  for  them  to  do  for  the  cause 
aforesaid — verification. 
RepUcation.  The  plaintiff  joined  issue  on  the  first  four  pleas,  and  re- 

plied de  injuria  to  the  last. 

At  the  trial  a  special  verdict  was  found,  which  stated  in 
substance  as  foUows : — That  the  bill  of  exchange  in  the 
first  count  mentioned  was  drawn,  indorsed,  and  accepted 
as  in  that  count  mentioned,  and  that  the  drawers  and  in- 
dorsers  in  that  count  mentioned  of  the  said  bill,  at  the  time 
the  same  was  so  drawn  and  indorsed  as  aforesaid,  were  re- 
spectively merchants  residing  in  parts  beyond  the  seas;  and 
at  the  time  the  said  A.  Hesse  &  Co.  indorsed  the  said  bill 
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as  in  tbat  count  mentioned,  the  said  A.  Hesse  8c  Co.  ad-  1843. 
dressed  the  said  bill  in  case  of  need  to  "  Messrs.  Heath, 
Forze,  &  Co./'  as  in  the  said  first  count  mentioned :  that, 
on  the  4th  December,  1835,  the  plaintiff  discounted  the 
said  bill,  with  others,  amounting  altogether  to  the  sum  of 
10,000/.  or  thereabouts,  with  Messrs.  Overend,  Gumey,  ft 
Co.,  bill  brokers  in  London :  that,  on  the  26th  of  Januaiy, 
1836,  the  said  bill  became  due,  and,  being  then  in  the  hands 
of  Messrs.  Barclay  &  Co.  of  the  city  of  London,  as  bankers 
for  the  plaintiff,  was,  at  eleven  or  twelve  o'clock  in  the 
morning  of  that  day,  taken  by  a  clerk  of  the  said  Messrs* 
Barclay  &  Co.  to  the  clearing-house,  and  there  presented 
to  a  derk  of  the  defendants  for  payment  according  to  the 
practice  of  London  bankers,  as  thereinafter  mentioned,  that 
is  to  say,  by  his  putting  the  same  into  the  drawer  belong- 
ing to  the  defendants  at  the  said  clearing-house ;  and  that 
the  said  bill  was  thereupon  taken  by  the  said  clerk  of  the 
defendants  from  their  said  drawer  to  their  banking-house 
in  the  said  city,  that  the  defendants  might  determine 
whether  they  would  pay  the  same :  that,  during  the  whole  Aeeeptor  luid 
of  the  day  of  the  26th  of  January,  1886,  the  said  Richard  ^^.*^ 
Jellicoe  had  unincumbered  funds  in  the  hands  of  the  de-  lumdt. 
fendants  sufficient  in  amount  to  pay  the  said  bill :  that  the  CaneelUtioa  of 
said  bill  being  so  taken  to-  the  defendants'  banking-house, 
they  examined  the  same,  and  cancelled  the  acceptance  upon 
the  said  bill  about  half-past  eleven  in  the  morning  of  the 
same  day,  by  drawing  lines  along  and  across  the  same  in  the 
form  usual  amongst  London  bankers  when  they  pay  or 
intend  to  pay  bills  made  payable  at  their  house ;  and  the 
said  bill  was  entered  by  a  clerk  of  the  defendants  in  man- 
ner following, ''  B.  Jellicoe  SO0U\  in  a  book  called  the  paid 
clearing  book  kept  by  them  for  the  purpose  of  entering 
therein  bills  and  cheques  brought  from  the  clearing-house 
paid  or  intended  to  be  paid  by  the  said  bankers,  and  which 
said  entries  are  made  that  the  bankers  may  know  the  ge- 
neral amount  paid  at  the  clearing-house  in  the  course  of 


IN  THE  COMMON   PLEAS, 

1843.  the  daj  :  that,  according  to  the  course  of  business  in  the 
defendants'  said  banking-house,  the  entries  made  in 
the  last-mentioned  book  are  shortly  afterwards,  in  the 
course  of  the  same  day,  transferred  into  a  book  of  the 
defendants  called  ''The  Ledger,^'  to  the  debit  of  the  parties 
on  whose  account  the  bills  or  cheques  therein  referred  to 
are  paid  by  the  defendants ;  and  that  the  said  entry  so 
made  in  the  said  paid  clearing  book  was  not  ever  trans- 
ferred into  the  said  ledger  of  the  defendants. 
Stoppage  of  the  That,  in  cousequeuce  of  letters  received  from  abroad  at 
**^^  °^*  half-past  nine  in  the  morning  of  that  day,  the  said  Richard 

Jellicoe,  on  the  said  26th  of  January,  about  twelve  o'clock 
in  the  day,  advised  with  some  friends,  and  afterwards  with 
his  solicitor,  and  determined  to  stop  payment,  and  did  in 
fact  on  and  from  that  day  stop  payment,  and  shortly  after- 
wards became  bankrupt,  and  a  fiat  in  bankruptcy  duly 
issued  against  him;  and,  having  so  determined  to  stop 
payment,  the  said  Richard  Jellicoe,  knowing  that  the  said 
bill  of  exchange  fell  due  on  the  said  26th  of  January,  went 
to  the  banking-house  of  the  defendants  about  half-past 
twelve  o'clock  of  that  day,  and  then  ordered  them  not  to 
pay  any  bills  on  his  account ;  and  on  that  occasion  the 
said  bill  so  cancelled  as  aforesaid  was  shewn  to  the  said 
Richard  Jellicoe:  that  the  defendants,  having  received 
such  orders  as  aforesaid,  soon  afterwards  wrote  upon  the 
said  bill  the  words  "  cancelled  by  mistake,  orders  not  to 
Bill  returned  to  pay ;"  and  that  the  said  bill  was  afterwards,  at  three  o'clock 
^tobT""^'  ^^  ^^^  SMne  day,  taken  by  one  of  their  clerks  to  the  clear- 
ing-house, and  by  him  deposited  in  a  drawer  belonging  to 
said  Messrs.  Barclay  &  Co.,  having  at  the  time  the  said 
words  "  cancelled  by  mistake,  orders  not  to  pay,"  written 
thereon ;  and  that  the  same  was  so  as  aforesaid  brought 
back  and  deposited  within  the  usual  time  bills  are  brought 
back  and  deposited  at  the  clearing-house  when  bankers 
refuse  to  pay  bills  or  cheques  :  that  the  clearing  clerk  of 
the  said  Messrs.  Barclay  &  Co.,  on  seeing  the  said  bill  so 
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returned  with  sucli  cancellation,  and  such  words  written  1843. 
thereon  as  aforesaid,  applied  to  his  principals,  the  said 
Messrs.  Barclay  &  Co.,  to  know  what  he  was  to  do,  and 
they,  after  some  hesitation,  answered  they  supposed  they 
must  keep  the  bill;  and  the  bill  was  accordingly  retained 
by  the  said  Messrs.  Barclay  &  Co.,  and  taken  into  the 
account  between  them  and  the  defendants,  on  striking  the 
day's  balance,  as  thereinafter  mentioned. 

That  the  clearing-house  above  referred  to  is  a  room  Conneofbu- 
situate  in  the  city  of  London  generally  used  by  the  bankers  ^Slng-hmue. 
of  London  and  Westminster  for  the  purpose  of  facilitating 
the  receipts  and  payments  between  themselves :  that  the 
manner  of  presenting  and  receiving  and  paying  bills,  notes, 
and  cheques  at  the  clearing-house  is  as  follows : — ^The  clerks 
from  the  different  banking-houses  using  the  clearing*house 
assemble  there  daily  at  eleven  o'clock  in  the  forenoon,  and 
remain,  or  go  backwards  and  forwards,  as  the  case  may 
be,  until  half-past  five,  when  the  clearing-house  is  dosed. 
Each  banker  has  a  separate  drawer,  into  which  drawer  all 
bills,  notes,  and  cheques  then  due,  and  which  are  payable 
at  such  banker's,  are  put  by  the  other  respective  bankers' 
clerks  holding  the  same,  on  arrival  at  eleven  o'clock ;  and 
so  from  time  to  time  through  the  day,  up  to  four  o'clock 
(but  not  later),  bills,  notes,  and  cheques  are  put  into  the 
drawer  as  they  arrive.  Shortly  after  eleven  o'clock,  the 
clearing  clerk  of  each  banker  takes  out  of  his  drawer  all 
the  bills,  notes,  and  cheques  which  have  been  then  put  into 
it  by  other  bankers'  clerks  claiming  payment,  and  takes  or 
sends  the  same  to  his  principal's  banking-house  in  order 
that  the  banker  may  examine  them  and  determine  as  to 
the  payment  of  them  respectively;  and  the  same  course 
is  pursued  again  at  three  o'clock  in  the  afternoon,  and  from 
time  to  time  afterwards  during  the  remainder  of  the  day, 
until  four  o'clock.  Each  banker  examines  the  bills  and 
cheques  so  sent  or  taken  to  them  by  their  respective  clerks, 
and  the  customer's  accounts  to  which  they  refer;  and  such  CanooUation  of 


10 


IN  THE  COMMON  PLE&S, 


1843. 


billB  which  at 
the  time  are  in< 
tended  to  be 
paid. 


Cancellation 
through  mis- 
take. 


bills  and  cheques  as  are  at  the  time  intended  to  be  paid 
are  cancelled  by  drawing  lines  along  and  across  the  name 
of  the  party  for  whom  such  payment  is  intended  to  be 
made.  Such  of  the  bills  and  cheques  as  the  bankers  de- 
termine not  to  pay,  are  returned  by  them  to  and  deposited 
in  the  drawer  at  the  clearing-house  of  the  bankers  by 
whom  the  same  were  that  morning  brought  to  the  clearing- 
house :  and  this  is  done  sometimes  when  the  clerk  returns 
at  three  o'clock  to  the  clearing-house^  and  sometimes  the 
bankers  (if  they  so  please)  retain  them  until  three  minutes 
before  five  o'clock^  and  then  return  and  deposit  them  in 
the  said  drawer :  and  all  bills  not  so  returned  and  depo- 
sited by  the  last-mentioned  time  are  considered  by  the 
respective  bankers  as  paid^  the  claims  of  the  several  bank- 
ers on  each  other  being  settled  at  five  o'clock^  and  the 
final  balance  between  them  then  struck;  though  each 
banker's  clerk  makes  up  his  account  from  time  to  time 
during  the  day  as  may  suit  his  convenience  until  five 
o'clock^  correcting  it  by  the  addition  of  such  subsequent 
receipts  and  payments  as  may  be  necessary  according  to 
the  items  which  afterwards  come  in.  When  a  cancellap- 
tion  has  occurred  through  error  or  mistake,  the  same  has 
been  indicated  in  writing  on  the  bill,  note,  or  cheque 
returned. 

That,  on  taking  the  account  between  the  said  Messrs. 
Barclay  &  Co.  and  the  defendants  at  the  clearing-house  at 
five  o'clock  in  the  ajftemoon  of  the  26th  of  January,  1836, 
of  the  claims  on  each  other  through  the  clearing-house  on 
that  day,  there  was  a  balance  due  from  the  said  Messrs.  Bar- 
clay &  Co.  to  the  defendants,  which  amounted,  after  disal- 
lowing the  said  Messrs.  Barclay  &  Co.  credit  for  the  amount 
of  the  said  bill  in  the  first  count  mentioned,  to  the  sum 
of  629/.  1b.  lOi/.,  and  on  allowing  to  them  the  said  bill  as 
a  credit,  amounted  to  829/.  7«.  \^d, ;  and  on  the  settlement 
of  the  said  account  at  half-past  five  on  the  same  afternoon 
between  the  said  Messrs.  Barclay  &  Co.  and  the  defend- 
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ants  at  the  clearing-house,  the  amount  due  to  the  de-  1843. 
fendants  was  taken  as  629/.  7^.  lOd.,  and  was  then  paid  by 
the  said  Messrs.  Barclay  &  Co.  to  the  defendants ;  and  the 
said  bill  in  the  first  count  mentioned  was  retained  by  the 
said  Messrs.  Barclay  &  Co.  with  the  acceptance  of  the  said 
Richard  Jellicoe  thereon  cancelled,  and  the  words  "  can« 
celled  by  mistake,  orders  not  to  pay,''  written  thereon  by 
the  defendants. 

That,  on  the  27th  of  January  aforesaid,  the  said  bill  in  Bm  retarned  to 
the  first  count  mentioned  was  returned  to  the  plaintiff,       ^ 
who  paid  to  Orerend,  Gumey,  &  Co.  the  amoimt  thereof. 

That,  on  the  27th  of  January,  1836,  the  plaintiff  duly  Denumd  and 
presented  the  said  bill  to  the  defendants  at  their  banking- 
house  for  payment  thereof,  and  demanded  payment  of 
the  same,  when  the  defendants  refused  to  pay  the  same, 
and  declared  to  the  plaintiff  that  they  made  such  refusal 
by  the  order  of  the  said  Richard  Jellicoe,  and  that  they 
should  keep  the  funds  of  the  said  Richard  Jellicoe  in  their 
hands  until  any  question  about  the  said  biU  was  disposed 
of;  and  thereupon  the  plaintiff  caused  the  said  bill  to  be 
protested  for  nonpayment  thereof. 

That,  on  the  said  27th  of  January,  1886,  the  plaintiff  Prewntment  to 
presented  the  said  bill  to  the  said  Messrs.  Heath,  Furze,  l^om^^e^m 
&  Co.  for  payment  thereof;  but  the  said  Messrs.  Heath,  y*  «idreMed 

*^  ^  '  '  "  in  caie  of 

Furze,  &  Co.,  who  were  correspondents  of  the  said  A.  need." 
Hesse  &  Co.,  and  to  whom  reference  had  been  made  on 
the  said  bill  in  case  of  need,  and  who  were  authorized  by 
the  indication  on  the  said  bill  to  pay  the  same,  refused  to  BeAual  on  the 
pay  it,  stating  at  the  time  the  said  cancellation  of  the  ao-  SSoSk^n?* 
ceptance  as  the  reason  for  their  so  refusing  to  pay :  and 
thereupon  the  plaintiff  caused  the  said  bill  to  be  again 
protested  for  nonpayment  thereof:   and  John  B.  Heath, 
one  of  the  partners  in  the  said  house  of  Heath,  Furze,  & 
Co.,  was  called  as  a  witness  on  the  part  of  the  plaintiff  on 
the  trial,  and  swore  that  his  firm  would  have  paid  the  bill 
prorided  the  acceptance  had  not  been  cancelled. 
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1843.  That  it  is  entirely  optional  with  a  party  to  whom  a  bill 

is  referred  in  case  of  needy  whether  he  will  or  will  not  pay 
the  same  for  the  honor  of  the  party  making  such  reference ; 
and  that  parties  to  whom  reference  is  so  made  do  not 
usually  pay  the  bill  if  they  have  any  doubt  at  all  as  to  the 
regularity  of  the  proceedings. 

That,  on  the  said  27th  of  January,  1836,  the  plaintiff 
gave  the  defendants  notice  of  such  refusal  to  pay  by  the 
said  Messrs.  Heath,  Furze,  &  Co.,  and  that  the  said  bill 
woidd  be  returned  under  protest  by  that  night's  post  to 
Paris,  and  that  the  defendants  would  be  held  responsible 
for  all  damages  and  consequences  arising  from  the  cancel- 
lation of  the  acceptance  of  the  said  Richard  Jellicoe  as 
aforesaid. 
Refiisal  of  prior  That,  On  the  said  27th  of  January,  1836,  the  plaintiff 
Sc  ground'of  returned  the  bill  by  post,  under  protest,  to  Messrs.  Fould, 
^canoella-  Qppenheim,  &  Co.,  at  Paris;  and  that,  in  due  course  of 
post,  the  said  Messrs.  Fould,  Oppenheim,  &  Co.  returned 
the  bill  to  the  plaintiff  unpaid,  and  refused  to  pay  the 
same ;  and  stated  that  they  did  so  on  account  of  the  said 
cancellation,  and  that  it  would  be  impossible  for  them  to 
recover  the  amount  of  the  said  bill  from  the  prior  indorsers 
or  drawers,  in  consequence  of  such  cancellation  as  afore- 
said. 

That,  on  the  said  26th  of  January,  1836,  between  the  hours 
of  two  and  three  o'clock  in  the  afternoon,  the  said  Richard 
Jellicoe,  wishing  to  pay  back  to  a  correspondent  a  sum  of 
500/.  which  that  correspondent  had  remitted  to  him  a  few 
days  before  for  the  purpose  of  taking  up  a  bill  upon  which 
that  correspondent  was  liable,  and  which  was  to  fall  due 
on  the  2nd  or  3rd  of  February  following,  carried  a  certain 
bill  of  exchange  for  the  sum  of  600/.  to  the  banking-house 
of  the  defendants,  and  applied  to  them  to  discount  the 
same  for  him,  which  they  consented  to  do,  and  in  fact  did, 
in  manner  following,  that  is  to  say,  the  said  Richard  Jel- 
licoe indorsed  the  last-mentioned  bill,  and  handed  it  to  the 
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defendants,  and  at  the  same  time  drew  a  cheque  npon  1843. 
tbem  across  the  counter  for  the  like  sum  of  5002.,  which 
cheque  the  defendants  then  and  there  cancelled,  and  paid 
the  sum  of  500/.  to  the  said  Richard  Jellicoe,  and  at  the 
same  time  the  defendants  credited  the  account  of  the  said 
Richard  Jellicoe  with  the  sum  of  500/.  being  the  amount 
of  the  said  bill,  and  debited  the  same  account  with  the  like 
sum  of  500/.,  and  also  with  the  sum  of  8/.  28,  6d.  for  the 
discount  of  the  said  bill. 

That  foreign  indorsers  of  bills  are  in  the  habit  of  refus* 
ing  to  pay  where  the  acceptance  of  a  bill  indorsed  by  them 
has  been  cancelled :  but,  whether  such  foreign  indorsers 
are  or  are  not  by  the  law  of  France  compellable  to  pay 
where  the  acceptance  of  a  bill  indorsed  by  them  has  been 
cancelled  in  manner  and  form  as  the  acceptance  of  the 
Bud  bill  in  the  first  count  mentioned  was  so  as  aforesaid 
cancelled,  the  jurors  aforesaid  know  not,  nor  can  they  say. 

That,  when  bills  are  paid  or  intended  to  be  paid  by  Finding  u  to 
bankers,  it  is  the  custom  and  practice  for  such  bankers  to       ^^  ■"- 
cancel  the  acceptance  in  the  manner  in  which  the  said  bill 
of  exchange  in  the  first  count  mentioned  was  cancelled. 

That  the  defendants  have  ever  since  retained  and  now 
hold  the  amount  of  the  said  bill  in  their  hands,  in  order  (if 
they  can)  to  pay  the  said  bill  in  the  event  of  a  judgment 
being  recovered  against  them. 

But  whether  or  not,  upon  the  whole  matters  aforesaid, 
the  defendants  did  promise  as  within  in  the  first  count 
alleged,  or  did  use  due  care  to  prevent  the  said  acceptance 
from  being  defaced  or  obliterated  as  within  also  alleged,  or 
whether  the  said  acceptance  did  become  defaced  or  ob- 
literated as  within  alleged,  or  whether  the  said  defendants 
did  return  the  said  bill  to  the  said  plaintiff  without  having 
cancelled  or  destroyed  the  said  acceptance  as  within  alleg- 
ed, or  whether  the  defendants  did  of  their  own  wrong  and 
without  the  cause  by  them  in  their  last  plea  in  that  behalf 
within  alleged  break  their  promise  as  in  the  first  count  of 
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1843.  the  declaration  is  within  alleged^  the  jurors  aforesaid  are 
altogether  ignorant^  and  therefore  they  pray  the  advice  of 
the  Courts  &c. 

And^  if,  upon  the  whole  of  the  matters  aforesaid,  it  shall 
seem  to  the  said  Court  that  the  defendants  did  promise  in 
manner  and  form  as  within  in  the  first  count  alleged,  and 
did  not  use  due  care  to  prevent  the  said  acceptance  from 
being  defaced  or  obliterated  as  .within  alleged,  and  that 
the  said  acceptance  did  become  defaced  or  obliterated  as 
within  alleged,  and  that  the  defendants  did  return  the  said 
bill  to  the  plaintiff  with  the  said  acceptance  cancelled  or 
destroyed  as  within  alleged,  and  that  the  defendants  did  of 
their  own  wrong  and  without  the  cause  by  them  in  their  said 
last  plea  in  that  behalf  alleged  break  their  promise  in  the 
first  count  of  the  declaration  mentioned,  then  &c.  &c. :  and 
in  that  case  they  assess  the  damages  of  the  plaintiff  by 
reason  thereof,  over  and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  to  345/.,  and 
for  those  costs  and  charges  to  40^. 

But  if,  upon  the  whole  matters  aforesaid,  it  shall  seem 
to  the  Court  that  the  defendants  did  not  promise  in  man- 
ner and  form  as  within  in  the  first  count  alleged,  or  did 
use  due  care  to  prevent  the  said  acceptance  from  being 
defaced  or  obliterated  as  within  alleged,  or  that  the  said 
acceptance  did  not  become  defaced  or  obliterated  as  within 
alleged,  or  that  the  defendants  did  return  the  said  bill  to 
the  plaintiff  without  having  cancelled  or  destroyed  the 
said  acceptance  as  within  alleged,  or  that  the  defendants 
did  not  of  their  own  wrong  but  for  such  cause  as  they  had 
in  their  said  last  plea  within  alleged  break  their  promise  in 
the  first  count  within  mentioned,  then  &c.  &c.  (1). 

(1)   The  point  marked  for  ar-  this  special  verdict  on  behalf  of  the 

gument  on  the  part  of  the  plaintiff  plaintiff,  is,  that  the  defendants,  by 

was  as  follows : —  the  cancellation  of  the  acceptance 

<*  The  matter  intended  to  be  in-  of  the  said  Richard  Jellicoe  on  the 

msted  upon  on  the  argument  of  said  bill  of  exchange  in  this  special 
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The  case  was  argued  in  Trinity  Term  last. 

Manning,  Serjeant  (Sir  John  Bayley  was  witli  him)^  for 
the  plaintiff. — ^In  order  to  entitle  the  plaintiff  to  recover, 
he  was  only  bound  to  shew  a  promise  made  to  him  by  the 
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▼erdict  mentioned,  in  the  manner 
and  under  the  circumstances  there- 
in stated,  became  liable  to  pay  to 
the  plaintiff  the  said  sum  of  300/. 
in  the  said  bill  mentioned^  with 
interest  at  5  per  cent.,  or  damages 
for  such  cancellation  equal  to  that 
amount." 

Hie  points  marked  for  argument 
on   the    part  of  the    defendants. 


"  Pint— That,  from  the  facts  stat- 
ed in  the  special  verdict,  the  law 
will  not  imply  any  such  unqualified 
promise  to  have  been  made  by  the 
defendants  as  that  stated  in  the 
special  count  of  the  declaration, 
▼iz.  that  they  would  either  pay  the 
money  in  the  bill  mentioned  or  re- 
turn the  bill  to  the  plaintiff  with- 
out baring  cancelled  or  destroyed 
the  acceptance ;  and  that  the  de- 
fendants were  therefore  entitled  to 
the  judgment  of  the  Court  on  the 
plea  of  non  assumpsit, 

"Secondly— That  the  facts  stot- 
ed  In  the  special  verdict  did  not 
shew  that  the  accepUnce  became 
defiiced  or  obliterated  or  cancelled 
or  destroyed  within  the  meaning  of 
those  terms  as  used  in  the  declara- 
tion ;  still  less  did  they  shew  that 
they  became  so  (if  at  all)  through 
the  defendants'  failing  to  use  due 
care  to  prevent  the  acceptance  from 
becoming  defaced  or  obliterated ; 
and  that,  consequently,  the  de- 
fendants were    entitled    to  judg- 


ment on  the  second,  third,  and 
fourth  pleas. 

"Thirdly— That  the  true  nature 
of  the  contract  to  be  implied  from 
the  facts  as  found  by  the  jury,  was, 
that  set  forth  in  the  fifth  plea ; 
and  that  the  allegations  therein 
contained  were  justified  by  the  find- 
ing of  the  jury,  so  as  to  entitle  the 
defendants  to  the  judgment  of  the 
Court  on  the  replication  to  the  said 
fifth  plea. 

'<  Lastly— The  defendants  will 
insist,  generally,  that,  by  the  law  of 
England,  a  banker,  at  whose  house 
a  bill  is  made  payable  by  the  ac- 
ceptor, being  a  customer  of  such 
banker,  comes  under  no  irrevocable 
liability,  by  cancelling  the  accept- 
ance in  manner  stated  in  the  spe- 
cial verdict,  to  pay  such  bill ;  but 
that,  under  the  circumstances  stat^ 
ed  in  the  special  verdict,  the  banker, 
notwithstanding  such  cancellation, 
is  justified  by  Uie  law  of  England 
in  returning  the  bill  unpaid  to  the 
persons  presenting  the  same  at  ma- 
turity, if,  before  those  persons  call 
for  the  same  or  have  notice  of  such 
cancellation,  the  acceptor  has  en- 
joined the  hanker  not  to  pay  it, 
such  banker  in  that  case  intimat- 
ing on  the  face  of  the  bill  that  the 
acceptance  has  been  cancelled  by 
mistake :  and,  if  it  be  necessary  to 
discuss  the  question,  the  defendants 
will  contend  that  such  is  also  the 
law  of  foreign  countries." 
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1843.  defendants,  that  that  promise  has  been  broken,  and  that 
some  damage  has  resulted  to  him  from  that  breach  of  pro- 
mise. The  main  question  to  be  considered,  is,  whether  the 
promise  implied  by  law  from  the  circumstances  be  the 
absolute  promise  alleged  in  the  declaration,  viz.  "  that  the 
defendants  would,  until  they  should  have  determined  whe- 
ther they  would  pay  the  sum  of  money  in  the  bill  expressed 
or  return  the  bill  to  the  plaintiff,  use  due  care  to  prevent 
the  acceptance  from  being  defaced  or  obliterated,  and  would, 
upon  being  requested  so  to  do,  in  a  reasonable  time  in  that 
behalf,  pay  to  the  plaintiff  the  said  sum  of  money  or  re- 
turn the  bill  to  the  plaintiff  without  having  cancelled  or 
destroyed  the  acceptance,^'  or  the  conditional  or  qualified 
promise  stated  in  the  fifth  plea — ''  that,  if  the  defendants, 
after  such  delivery  to  them  of  the  bill  as  in  the  first  count 
mentioned,  should,  with  a  view  to  the  payment  of  the 
money  therein  mentioned,  cancel  the  acceptance  thereof, 
to  wit,  by  drawing  lines  along  and  across  the  same,  but 
without  rendering  the  acceptance  illegible,  and  afterwards, 
and  before  actually  paying  the  said  bill,  and  within  a  rea- 
sonable time  for  returning  the  said  bill  to  the  plaintiff 
unpaid,  should  discover  that  they  had  not  funds  or  had 
not  authority  of  or  from  the  acceptor  to  pay  the  bill,  or  if 
such  authority  should,  after  such  cancelling,  and  before 
such  actual  payment,  and  within  such  reasonable  time  as 
aforesaid,  be  revoked,  that  then  and  in  either  of  such  cases 
the  defendants  should  be  allowed,  within  such  reasonable 
time  as  aforesaid,  to  return  the  bill  to  the  plaintiff  with 
the  said  acceptance  in  manner  and  form  aforesaid  cancel- 
led, without  paying  or  being  required  to  pay  the  money  in 
the  said  bill  mentioned,  they  the  defendants  first  writing 
upon  such  bill  that  the  said  acceptance  had  been  cancelled 
by  mistake,  or  other  words  to  the  like  effect/'  This  is  not 
a  case  of  cancellation  by  mistake,  and  therefore  not  a  case 
within  the  usage  as  found  by  the  jury ;  for,  at  the  time  of 
the  cancellation,  Jellicoe  had  not  withdrawn  or  revoked 
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the  authority  of  the  defendants  to  pay  the  bill  on  his  1843. 
behalf:  he  had  not  commuoicated  to  the  defendants  his 
intention  to  stop  payment^  nor  had  he  in  fact  determined 
to  stop  payment ;  the  defendants^  therefore^  had  no  right 
to  refuse  payment  of  the  bill — Marzetti  v.  Williams,  1  B. 
&  Ad.  415.  In  Novelli  v.  Rossi,  2  B.  &  Ad.  757,  the  ac- 
ceptances were  inadvertently  cancelled :  whereas,  here,  the 
acceptance  was  cancelled  by  the  defendants  with  intent  to 
})ay  the  bill,  they  haying  authority  at  the  time  and  being 
bound  to  pay  it.  Besides,  where  there  is  any  apparent 
alteration  upon  the  face  of  a  negotiable  instrument,  it  lies 
upon  the  party  who  puts  it  in  suit  to  shew  the  circum- 
stances under  which  such  alteration  took  place — Henman 
y.  Dickenson,  5  Bing.  183,  2  M.  &  P.  289,  and  other  cases; 
consequently,  the  cancellation  of  the  acceptance  would 
cast  upon  the  plaintiff,  in  the  eyent  of  his  suing  Oppenheim 
&  Co.  upon  the  bill,  a  heayier  burthen  of  proof  than  he 
would  haye  had  to  bring  had  no  alteration  taken  place. 
[Maule,  J. — Upon  this  declaration,  you  are  boimd  to  con- 
tend that  the  defendants  are  liable,  the  acceptance  haying 
been  cancelled,  though  they  may  haye  used  the  utmost  dili- 
gence. In  short,  you  say  Novelli  y.  Rossi  is  not  law.]  In 
Master  y.  Miller,  4  T.  B.  320,  the  Judges  insist  on  the  pre- 
sentation of  negotiable  instruments  in  a  pure  and  unaltered 
state,  and  say  that  alterations  in  them  are  to  be  watched 
with  even  more  jealousy  than  alterations  in  deeds.  In  Fitz- 
herbert's  Natura  Brerium,  121  F.,  it  is  said,  that,  '^  if  a 
man  haye  a  patent  from  the  King  to  haye  a  certain  sum 
for  term  of  years,  or  for  life,  out  of  the  Customs  of  London, 
and  thereupon  he  haye  a  liberate  to  the  customer  to  pay 
him,  which  he  deliyereth  to  the  customer,  at  which  time 
the  customer  hath  enough  in  his  hands  to  pay  him ;  now, 
by  the  deliyery  of  the  liberate,  and  the  assets  in  the  hands 
of  the  customer,  the  customer  is  debtor  unto  him,  and  he 
shall  upon  this  matter  haye  debt  against  him.'^  At  all 
eyents,  the  plaintiff  is  entitled  to  recoyer  upon  the  count 
yoL.  yi.  c 
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1843.  for  money  had  and  received.  It  is  expressly  stated,  that, 
if  the  cancellation  had  not  taken  place,  the  amount  of  the 
hiU  would  have  been  paid  by  Messrs.  Heath,  Furze,  &  Co., 
to  whose  protection  it  was  addressed,  in  case  of  need,  by 
Messrs.  A.  Hesse  &  Co.  ICresswett,  J. — It  is  stated  to  have 
been  so  sworn;  but  the  jury  have  not  so  found.]  The 
statement  may  be  amended.  \_Tindal,  C.  J. — I  never  heard 
of  a  special  verdict  being  amended.]  Even  supposing  all 
the  issues  to  be  found  against  the  plaintiff,  still  the  Court 
are  at  liberty  to  give  judgment  for  him  "  according  to  the 
very  right  and  justice  of  the  case,^'  under  the  8  &  4  WiU.  4, 
c.  42,  8. 24. 

Tayburd,  Serjeant,  for  the  defendants. — The  promise 
alleged  in  the  first  count  imports  an  absolute  engagement 
on  the  part  of  the  bankers  to  return  the  bill  uncancelled  or 
to  pay  the  amount :  and  the  question  is  whether  that  is  a 
promise  that  the  law  will  imply — ^whether,  no  legal  remedy 
being  lost  to  the  holder  of  the  bill,  the  defendants  are 
bound  to  pay  it.  If  any  such  implication  could  arise,  it  is 
at  all  events  qualified  by  the  facts  stated  in  the  special 
verdict  as  to  the  practice  amongst  bankers,  which  the  law 
regards  as  incorporated  into  the  law-merchant — Parker  v. 
Gordon,  7Ea8t,  885;  Elfordy.  Teed,  1  M.  &  Sel.28;  Wi- 
kins  V.  Jadis,  2  B.  &  Ad.  188.  According  to  the  course  of 
business,  as  found  by  this  special  verdict,  the  cancellation 
of  the  acceptance  by  drawing  lines  along  and  across  it, 
denotes,  not  payment,  but  merely  an  iniefUion  at  the  time 
to  pay  the  bill.  In  Femandey  v.  Glynn,  1  Camp.  426,  n., 
the  plaintiff  paid  into  the  house  of  Yere  &  Co.  a  cheque 
upon  the  defendant's  house.  Vere's  clerk  took  it  to  the 
clearing-house  and  put  it  into  the  defendants'  drawer; 
before  five  o'clock  he  received  it  back  cancelled,  with  the 
words  '^ cancelled  by  mistake"  written  on  it.  And  Lord 
Ellenborough  held,  that,  notwithstanding  the  cancellation, 
the  defendant  had  till  five  o'clock  to  return  the  cheque,  and 
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having  so  returned  it  this  amounted  to  a  refusal  to  pay ;  184d« 
though^  had  it  been  a  bill  sent  for  acceptancey  and  ao-  ^  ^ 
cepted^  no  change  of  circumstances  could  have  altered  that  _  ». 
hct.  In  Co3P  V.  Troy,  5  B.  &  Aid.  474^  it  was  held  that 
when  a  party^  having  once  written  his  acceptance  with  the 
intention  of  accepting  a  bill^  afterwards  changes  his  mind, 
and  before  it  is  communicated  to  the  holder,  or  the  bill 
delivered  back  to  him,  obliterates  his  acceptance,  he  is  not 
bound  as  acceptor.  ICoUman,  J. — ^In  that  case  there  was 
no  injury  or  inconvenience  to  a  third  party.]  That  might 
be  an  important  consideration  as  regards  the  damages : 
but  it  cannot  affect  the  promise.  And  the  same  observa- 
tion would  apply  to  the  case  of  Wilkinaon  v.  Johnson,  8  B. 
&  C.  428,  6  D.  &  R.  403.  There,  certain  bills  of  exchange 
purporting  to  have,  amongst  others,  the  indorsement  of 
H.  8c  Co.,  bankers,  Manchester,  were  presented  for  pay- 
ment in  London,  at  a  house  where  the  acceptance  appointed 
them  to  be  paid.  Payment  being  refused,  the  notary  who 
presented  them  took  them  to  the  plaintiff,  the  London 
correspondent  of  H.  &  Co.,  and  asked  him  to  take  up  the 
bills  for  their  honour.  He  did  so,  and  struck  out  the  in- 
dorsements subsequent  to  that  of  H.  &  Co.,  and  the  money 
was  paid  over  to  the  defendants,  the  holders  of  the  bills. 
The  same  morning  it  was  discovered  that  the  bills  were  not 
genuine,  and  that  the  names  of  the  drawer,  acceptor,  and 
H.  &  Co.,  were  forgeries.  The  plaintiff  immediately  sent 
notice  to  the  defendant,  and  demanded  to  have  the  money 
repaid.  This  notice  was  given  in  time  for  the  post,  so  that 
notice  of  the  dishonour  could  be  sent  the  same  day  to  the 
indorsers :  and  it  was  held,  that  the  plaintiff,  hairing  paid 
the  money  through  a  mistake,  was  entitled  to  recover  it 
back,  the  mistake  having  been  discovered  before  the  de- 
fendants had  lost  their  remedy  against  the  prior  indorsers; 
and  that  the  rights  of  the  parties  were  not  altered  by  the 
erasure  of  the  indorsements,  tbat  having  been  done  by 
mistake,  and  being  capable  of  explanation  by  evidence. 

c2 
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1843.  Abbott,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
there  said :  ^'  We  think  the  payment  in  this  case  was  a 
payment  by  mistake  and  without  consideration  to  a  person 
not  wholly  free  from  blame,  and  who  ought  not  therefore 
in  our  opinion  to  retain  the  money,  unless  the  act  of 
drawing  the  pen  through  the  names  of  the  other  indorsers 
will  have  the  effect  of  discharging  them,  and  thereby  de- 
prive the  defendants  of  their  right  to  resort  to  them ;  which 
brings  me  to  the  second  question  in  this  cause.  And,  upon 
this  second  question,  we  are  clearly  of  opinion  that  the 
defendants  have  not  been  deprived  of  their  right  to  resort 
to  the  prior  indorsers.  The  striking  out  an  indorsement 
by  mistake  cannot,  in  our  opinion,  discharge  the  indorser ; 
it  wotdd  be  most  mischievous  to  commerce  to  hold  that  it 
should.'^  And,  after  referring  to  Fernandey  v.  Glynn,  his 
lordship  concludes :  ^^Now,  this  case  shews  that  the  act  of 
drawing  a  pen  through  a  name  on  such  instruments  is  not 
considered  among  mercantile  men  to  be  an  act  so  absolute 
in  itself  as  not  to  be  recalled  and  annulled,  if  done  by  mis- 
take. We  think  that,  in  the  present  case,  the  mistake 
may  be  shewn,  and  that  the  indorsers  are  not  discharged. 
If,  indeed,  it  shall  hereafter  appear  that  the  defendants 
are  put  to  any  additional  expense,  by  extra  proof  or  other- 
wise, on  account  of  this  improvident  act  of  the  plaintiffs^ 
which  is  very  unlikely,  they  may  possibly  maintain  a 
special  action  upon  .the  case  to  recover  a  compensation 
to  the  extent  of  the  injury  they  sustain ;  but  this  does  not 
necessarily  extend  to  the  whole  consideration,  and,  if  not,  it 
furnishes  no  defence  to  the  present  action.^'  These  autho- 
rities are  distinct  to  shew  that  the  plaintiff's  remedy  upon 
the  bill  is  not  destroyed  by  the  act  of  cancellation;  and  they 
(ure  equally  clear  to  shew  that  money  had  and  received  can- 
not under  the  circumstances  be  maintained  against  the 
defendants.  In  the  case  cited  from  Fitzherbert's  Natura 
Brevium,  the  money  was  appropriated  by  the  party  who 
had  a  right  to  appropriate  it.    Here,  however,  all  the 


HILARY  TEBM^  6  VICTORIA.  21 

defendants  have  done^  is^  to  place  a  mark  upon  the  bill  1843. 
denoting  their  intention  to  pay  the  amount  provided  no 
altered  state  of  circumstances  should  intervene.  NoveUi  v. 
Jlossij  2  B.  &  Ad.  757^  is  a  distinct  authority  to  shew  that 
the  relation  of  the  parties  to  the  bill  was  not  altered  by 
the  cancellation  of  the  acceptance.  There^  the  defendant, 
in  discharge  of  a  debt  to  the  plaintiff,  indorsed  bills  to 
him,  which  had  been  drawn  and  indorsed  to  the  defendant 
by  parties  in  France,  but  were  accepted  by  a  person  in 
this  country,  and  payable  at  a  banker's  here.  The  plain* 
tiff  indorsed  them  over.  On  their  being  presented  for 
payment,  the  banker's  clerk  inadvertently  cancelled  the 
acceptances,  but  immediately  wrote  opposite  to  them, 
^'cancelled  by  mistake;''  and  the  bills  were  not  paid, 
there  being  no  effects.  The  holders  then  presented  them 
at  a  house  to  which  they  were  addressed  in  case  of  need, 
but  that  house  refused  payment  in  consequence  of  the  can- 
celling; they  would  otherwise  have  honoured  them.  A  re- 
acceptance  was  obtained  from  the  acceptor,  but  he  did  not 
pay  the  bills.  The  plaintiff  then  took  them  up,  and  returned 
them,  regularly  protested,  to  the  defendant,  who  applied 
to  the  prior  indorsers  for  payment,  but  they  refdsed.  The 
defendant,  who  resided  abroad,  cited  the  drawers,  the  in- 
termediate indorsers,  and  the  plaintiff,  before  the  Tribunal 
de  Commerce  at  Lyons  for  the  purpose  of  obtaining  a 
gnarantie  for  himself  against  liability  on  the  bills.  That 
Court  adjudged  him  and  the  other  parties,  except  the 
plaintiff,  discharged  fix)m  liabihty,  and  decreed  that  the 
bills  should  remain  to  the  plaintiff's  debit.  The  plaintiff 
then  carried  the  cause  to  a  Court  of  Appeal  in  France, 
which  confirmed  this  decree,  assigning  as  a  reason  that 
the  cancelling  of  the  acceptances  operated  as  a  suspension 
of  legal  remedies  against  the  acceptor,  and  was  equivalent 
to  a  delay  granted  to  him  by  the  holders,  with  whom  the 
plaintiff  was  identified,  and  consequently  that  the  other 
parties  to  the  bills  were  discharged.    It  was  held  that  the 
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1843.  French  Courts  had  mistaken  the  law  of  England  as  to  the 
effect  of  the  cancellation ;  and  therefore  that  the  defend- 
ant was  still  liable  at  the  plaintiff's  suit  for  the  debt  in 
respect  of  which  the  bills  were  given^  notwithstanding  the 
decree.  The  defendants  here  were  clearly  guilty  of  no 
breach  of  duty :  at  all  events,  the  promise  alleged  in  the  first 
count  is  negatived  by  the  evidence  of  usage,  by  which  the 
plaintiff  agreed  to  be  bound  when  he  caused  the  present* 
ment  to  be  made  through  a  banker.  Neither  was  there  any 
such  appropriation  as  to  entitle  the  plaintiff  to  maintain 
an  action  for  money  had  and  received.  Stewart  v.  Ery, 
7  Taunt.  339,  1  Moore,  74,  is  a  distinct  authority  to  this 
point.  There,  A.,  an  acceptor  of  a  bill  payable  at  his 
London  bankers',  remitted  them  funds  to  pay  it,  or  take  it 
up  if  overdue;  which  last  being  the  case,  the  defendants, 
who  were  bankers  in  London,  called  on  the  holders,  in- 
tending to  take  it  up ;  but,  finding  the  bill  was  sent  back 
to  Ireland  as  dishonoured,  they  remitted  the  money  back 
to  the  acceptor,  and,  upon  a  subsequent  presentment  of 
the  bill,  refused  payment :  and  it  was  held  that  this  was 
not  such  a  specific  appropriation  of  the  money  as  to  render 
the  bankers  liable  to  the  holder  for  the  amount  remitted. 
"  There  was  nothing,^'  said  Dallas,  C.  J.,  "  to  restrain  the 
right  of  the  acceptors  who  made  the  remittance,  or  of  the 
defendants,  to  make  any  new  appropriation  of  the  money 
as  they  thought  fit,  finding  on  application  at  the  count- 
ing-house of  the  plaintiffs,  in  order  to  take  up  the  bill, 
that  the  bill  was  gone  back  to  Lreland;  and  there  was 
no  promise  or  undertaking,  express  or  impUed,  to  hold 
the  remittance  for  the  plaintiff's  use.''  A  testator's  draw- 
ing his  pen  through  his  signature  i»  not  a  revocation  of 
the  will,  unless  shewn  to  have  been  done  with  intention  to 
revoke  or  cancel  it.  So,  in  Doe  d.  Courtail  v.  Thoma$,  4 
M.  &  B.  218,  9  B.  &  C.  288,  the  fact  of  a  lease  being  found 
in  the  possession  of  the  lessor  in  a  cancelled  state,  was 
held  to  be  no  evidence  of  a  surrender.    The  statute  3  &  4 
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Will.  4,  c.  42«  88. 23^  24i,  can  have  no  application  to  a  case        1843. 
of  this  8ort :  amendments  can  only  be  made  at  Nisi  Fiius. 

JUamdng,  Serjeant^  in  reply. — ^It  is   enongh   for  the 
plaintiff  to  shew^  in  order  to  entitle  him  to  maintain  this 
action,  that  his  remedy  upon  the  bill  has  been  weakened 
or  destroyed  by  the  act  of  the  defendants.    The  delivery 
of  the  bill  to  the  bankers,  and  the  receipt  of  it  by  them 
with  the  intention  of  paying   it,  they  having  funds  to 
enable  them  to  do  so,  constitutes  a  contract  between  the 
parties :  and,  though  possibly  they  may  be  liable  in  tort, 
that  is  no  reason  for  holding  that  assumpsit  will  not  ako 
lie  against  them.     [^Maule,  J. — It  is  difficult  to  see  how 
the  canceUation  of  the  bill  by  the  bankers  creates  any 
privity  of  contract  between  them  and  the  holder.  Suppose 
the  bill  had  been  presented  at  the  banking-house,  instead 
of  at  the  clearing-house,  and  the  bankers'  derk  had  there 
destroyed  or  cancelled  it,  would  that  have  raised  the  con- 
tract here  alleged  ?]     It  is  confidently  submitted  that  it 
would.    In  the  case  of  a  carrier,  the  common  law  imposes 
upon  him  a  duty  for  a  breach  of  which  he  is  liable  to  be 
sued  in  case:  but,  inasmuch  as  there  is  an  engagement 
for  reward,  the  law  also  noses  an  implied  contract  in 
respect  of  which  assumpsit  will  lie.    In  NoveUi  v.  Rossi, 
nothing  was  suggested  as  to  any  increased  difficulty  of 
proof  occasioned  by  the  cancellation :  the  argument  turned 
entirely  upon  the  construction  put  by  the  French  Courts 
upon  the  law  of  England  as  to  the  supposed  loss  of  remedy 
on  the  bills.    And  in  none  of  the  cases  dted  was  there 
any  third  party's  interest  brought  in  question. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court : 
This  is  an  action  of  special  assumpsit.  The  declaration 
states,  that  H.  B.  &  S.  Barker  &  Co.  drew  a  bill  of  ex- 
change  upon  Richard  Jelliooe  for  300/.  payable  sixty-one 
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1843.  days  after  sight  to  the  order  of  Alexander  Bargigli  j  that  it 
was  indorsed  by  him  and  by  scFeral  others  successively,  the 
last  of  whom^  B.  L.  Fould  &  Foulds  Oppenheim,  indorsed  to 
the  plaintiff;  that  the  drawee,  Richard  Jellicoe,  on  the  23rd 
of  November,  1835,  accepted  the  bill  by  writing  upon  it  and 
making  it  payable  at  the  banking-house  of  the  defendants. 
The  declaration  further  states,  that,  when  the  bill  became 
due,  on  the  26th  of  January,  1836,  it  was  duly  presented 
for  payment  to  the  defendants  at  their  banking-house,  and 
that  the  defendants,  in  consideration  that  the  plaintiff 
would  deliver  the  bill  to  them  without  receiving  payment 
at  the  time  of  the  delivery,  promised  the  plaintiff,  that, 
until  they  should  have  determined  whether  they  would  pay 
the  bill  or  return  it,  they  would  use  due  care  to  prevent 
the  acceptance  from  being  defaced  or  obliterated,  and 
would,  upon  being  requested,  in  a  reasonable  time,  pay 
the  plaintiff  the  amount  of  the  bill  or  return  it  without 
having  cancelled  or  destroyed  the  acceptance.  The  de- 
claration then  goes  on  to  state  that  the  defendants  did  not 
use  such  due  care,  but  that  through  their  want  of  care  the 
acceptance  became  defaced  and  obliterated }  that  the  plain- 
tiff requested  the  defendants  to  pay  the  bill  or  return  it 
with  the  acceptance  uncancelled,  but  the  defendants  would 
not  pay  the  money,  and  returned  the  bill  with  the  accep- 
tance cancelled  and  destroyed;  by  reason  whereof  the 
plaintiff  has  lost  the  benefit  of  the  acceptance,  and  his 
remedies  against  the  drawers  and  indorsers ;  and  also  that 
certain  persons  to  whom  the  bill  had  been  addressed  in 
case  of  need  by  certain  indorsers  thereof,  and  who  but  for 
the  obliteration  of  the  acceptance  would  have  paid  the  bill, 
refused  to  pay  it.  The  declaration  also  contains  a  count 
for  money  had  and  received  by  the  defendants  to  the  use 
of  the  plaintiff,  and  a  count  on  an  account  stated. 

The  defendants  have  pleaded — first,  that  they  did  not 
promise  as  alleged  in  the  declaration — secondly,  to  the  first 
breach  in  the  first  count,  that  they  did  use  due  care  to  pre- 
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vent  the  acceptance  from  being  defaced  or  obliterated —  1843. 
thirdly,  to  the  same  breach^  that  the  acceptance  did  not 
become  nor  was  it  defaced  or  obliterated^  as  complained  of 
by  the  plaintiff — fourthly,  to  the  last  breach  in  the  first 
county  that  they  did  return  the  bill  without  having  cancelled 
or  destroyed  the  acceptance — fifthly,  as  to  so  mnch  of  the 
last  breach  in  the  first  count  as  imputes  to  the  defendants 
that  they  cancelled  the  acceptance,  and  returned  the  bill 
with  the  acceptance  cancelled,  that  the  promise  mentioned 
in  the  first  count  was  subject  to  a  proviso,  that,  if  the  de- 
fendants should,  with  a  view  to  the  payment  of  the  bill, 
cancel  the  acceptance  without  making  it  illegible,  and 
afterwards  within  a  reasonable  time  for  returning  the  bill 
should  discover  that  they  had  not  funds  or  had  not  autho- 
rity from  the  acceptor  to  pay  the  bill,  or  such  authority 
should  be  revoked,  the  defendants  should  be  allowed  to 
write  on  the  biU  that  it  had  been  cancelled  by  mistake^ 
and  to  return  it  cancelled,  without  paying  it :  the  plea  then 
goes  on  to  aver  the  matters  necessary  to  bring  the  breach 
to  which  it  is  pleaded  within  the  terms  of  this  proviso, 
and  concludes  with  a  verification. 

The  plaintiff  joins  issue  on  the  first  four  pleas,  and  re- 
plies de  injuria  &;c.  to  the  fifth ;  on  which  replication  also 
issue  is  joined. 

The  cause  came  on  to  be  tried  before  me,  at  the  sittings 
in  London  after  Trinity  Term,  1838,  when  the  jury  found 
a  special  verdict,  which  states,  in  effect,  that  the  bill  in 
question  was  drawn,  indorsed,  and  accepted  as  stated  in 
the  declaration ;  that  the  drawers  and  indorsers  are  foreign 
merchants  residing  beyond  the  seas;  that  certain  indorsers, 
to  wit,  A.  Hesse  &  Co.,  addressed  the  bill,  in  case  of  need, 
to  Messrs.  Heath,  Furze,  &  Co. ;  that,  on  the  morning 
of  the  26th  of  January,  1836,  a  clerk  of  the  plaintiff's 
bankers  took  the  bill  to  the  clearing-house,  and  put  it 
into  the  defendants'  drawer,  from  whence  it  was  taken  by 
the  clerk  of  the  defendants  to  them  at  their  banking-house^ 
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1843.  in  order  that  they  might  determine  whether  they  wonld 
pay  it  or  not;  that  the  defendants  had  funds  of  the  ao* 
ceptor  sufficient  to  pay  the  bill;  that  the  defendants  can- 
celled the  acceptance  by  drawing  lines  along  and  across 
the  name  of  the  acceptor  in  the  manner  usual  with  London 
bankers  when  they  intend  to  pay  bills  made  payable  at 
their  houses^  and  entered  the  bill  in  a  book  called  the  paid 
clearing  book,  which  they  keep  in  order  to  know  the  total 
amount  paid  at  the  clearing-house  in  the  course  of  the 
day;  that  Richard  JellicoCi  the  acceptor,  on  the  same  day, 
having  determined  to  stop  payment,  ordered  the  defendants 
not  to  pay  the  bill,  who  thereupon  wrote  on  it  *^  cancelled 
by  mistake — orders  not  to  pay,'^  and  in  that  state  returned 
it  to  the  plaintifiP's  bankers  at  the  clearing-house  within 
the  usual  time  for  returning  the  bills  which  the  bankers  at 
whose  houses  they  are  made  payable  determine  not  to  pay. 
The  special  verdict  then  sets  out  the  course  of  business  at 
the  clearing-house,  shewing  that  (except  so  far  as  the  can- 
cellation of  the  bill  is  concerned)  the  course  usual  when 
bills  are  not  paid  was  pursued  in  the  present  case.  As  to 
the  cancellation,  it  finds,  that  it  is  usual  to  cancel  such 
bills  and  cheques  as  are  intended  to  be  paid,  by  drawing 
lines  along  and  across  the  name  of  the  party  for  whom  the 
payment  is  intended  to  be  made,  and  that,  when  a  cancel- 
lation has  occurred  through  error  or  mistake,  the  same  has 
been  indicated  in  writing  on  the  bill,  note,  or  cheque  re- 
turned ;  that  Messrs.  Heath,  Furze,  &  Co.,  to  whom  the 
bill  was  addressed  in  case  of  need,  refused  to  pay  it,  stat- 
ing the  cancellation  as  their  reason;  that  it  is  optional 
with  parties  to  whom  bills  are  so  addressed  to  pay  them  or 
not;  that  the  plaintiff  gave  the  defendants  notice  of  such 
refusal  to  pay;  that  the  bill  was  sent  by  the  plaintiff  to  his 
immediate  indorsers,  who  refused  to  pay  it,  stating  that 
they  did  so  on  the  ground  of  the  cancellation ;  that  Richard 
Jellicoe,  on  the  day  the  bill  became  due,  wishing  to  pay 
back  to  a  correspondent  a  sum  of  500/.  which  the  corres- 
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pondent  liad  remitted  to  him  for  the  purpose  of  taking  up  1843. 
a  certain  biU^  applied  to  the  defendants,  and  obtained  dis- 
ooont  of  a  bill  of  500/. ;  and  that  the  defendants  retain  in 
their  hands  the  amonnt  of  the  bill  in  question,  in  order  to 
pay  it  to  the  plaintiff  in  the  event  of  a  judgment  against 
the  defendants.  The  special  verdict  then,  in  the  usual 
form,  leaves  to  the  Court  to  determine  in  whose  favour  the 
issues  are  to  be  found,  and  the  jury  assess  the  damages  in 
the  event  of  the  plaintiff  being  entitled  to  recover,  at  845/. 

In  this  state  of  the  record,  the  Court  has  to  consider 
how  each  of  the  five  issues  is  to  be  determined  by  the  facts 
stated  in  the  special  verdict. 

The  first  of  these  issues  raises  the  question  whether  the  FlntiwiM. 
defendants  made  the  promise  stated  in  the  declaration, 
that  is,  that  th^  would  use  due  care  to  prevent  the  ac« 
ceptance  from  being  obliterated,  and  would  upon  request, 
within  a  reasonable  time,  pay  the  amount  of  the  bill  or 
return  it  without  having  cancelled  or  destroyed  the  ac- 
ceptance. The  facts  stated  in  the  special  verdict  from 
which  a  legal  liability  and  consequent  promise  to  this 
effect  are,  if  at  all,  to  be  inferred,  are,  in  substance,  that 
the  plaintiff  was  the  holder  of  a  bill  which  the  acceptor 
had  made  payable  at  the  defendants'  banking-house,  and 
that  the  bill  was  delivered  to  the  defendants  by  the  plain- 
tiff's bankers  on  the  morning  of  the  day  it  became  due, 
that  they  might  determine  whether  they  would  pay  it  or 
not,  and  return  it  to  the  plaintiff  if  they  did  not  choose  to 
pay  it ;  that  it  is  usual  to  cancel  bills  intended  to  be  paid, 
by  drawing  lines  along  and  across  the  name  of  the  party 
for  whom  the  payment  is  intended  to  be  made;  and  that, 
where  a  cancellation  has  occurred  through  error  or  mis- 
take, the  same  has  been  indicated  in  writing  on  the  bill 
returned.  The  duty  to  be  inferred  from  these  facts  appears 
to  us  to  fidi  short  of  the  promise  laid  in  the  declaration : 
that  duty  being  no  more  than  to  take  due  care  of  the  bill, 
and,  if  the  banker  does  not  choose  to  pay  it,  to  return  it 
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1843.  uncancelled^  unless  it  has  been  cancelled  hj  error  or  mis- 
take^ and  in  that  case  to  indicate  that  it  has  been  so  can- 
celled, by  writing  on  the  bill;  but  that  there  is  not,  as  it 
appears  to  us,  any  promise  to  pay  if  the  bill  is  not  returned, 
or  to  pay  or  return  the  biU,  as  laid  in  the  declaration,  nor 
an  unqualified  promise  to  return  the  bill  uncancelled  if  not 
paid,  but  a  promise  only  to  return  the  bill,  if  not  paid, 
uncancelled,  unless  cancelled  by  error  or  mistake.  K  the 
plaintiff's  argument  be  well  founded,  a  banker  who  omit- 
ted to  return  a  bill  would  be  bound  by  a  promise  to  pay 
the  amount  of  it,  though  it  should  be  of  no  value,  by  rea- 
son of  all  the  parties  being  insolvent,  or  all  the  names 
forgeries.  According  to  our  view,  the  banker  does  not 
become  liable  to  pay  the  amount  of  the  bill  by  defacing  or 
not  returning  it ;  but,  by  so  doing,  if  it  be  wrongfully 
done,  he  becomes  liable  to  damages  for  his  breach  of  duty. 
He  has  no  duty  to  pay ;  it  is,  as  between  him  and  the 
holder  of  a  bill,  always  optional  whether  he  will  pay  it  or 
not,  till  he  actually  pays  it.  For  these  reasons,  we  think 
the  plea  that  they  did  not  promise,  is  to  be  considered  as 
found  for  the  defendants. 

Second  issue.  The  question  on  the  second  issue  is,  whether  the  defend- 
ants did  use  due  care  to  prevent  the  acceptance  being 
defaced.  The  only  way  in  which  the  bill  has  been  defaced 
being  the  cancellation  made  by  the  defendants  when  they 
might  reasonably  expect  they  would  have  to  pay  the  bill, 
and  such  cancellation  being  made  in  the  usual  course,  and 
the  mistake  indicated  in  the  usual  manner,  it  appears  to 
us  that  this  issue  is  also  in  effect  found  for  the  defendants. 

Third  issoe.  The  third  plea  denies  that  the  acceptance  was  defaced 

or  obliterated.  It  appears  to  us,  that,  though  it  was  de- 
faced in  a  manner  and  under  circumstances  which  excuse 
the  defendants,  yet  in  fact  it  was  defaced  within  the  mean- 
ing of  the  allegation  traversed  by  the  plea:  the  issue, 
therefore,  on  this  plea  must  be  considered  as  found  for  the 
plaintiff. 
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And,  in  like  manner  also^  the  issue  on  the  fourth  plea  is 
in  effect  found  for  the  plaintiff,  inasmuch  as  the  special 
Terdict  shews  that  the  defendants  did  not  in  fact  return 
the  acceptance  uncancelled. 

The  fifth  plea  states,  in  effect,  that  the  promise  was  dif-  Fifth 
ferent  from  that  laid  in  the  declaration,  and  is  therefore  a 
denial  of  that  promise.  But,  the  matters  in  this  plea  being 
put  in  issue  by  the  replication,  it  is  necessary  to  decide 
how  it  is  to  be  found :  and  we  think  that  the  facts  stated 
in  the  special  verdict  shew  that  the  promise  of  the  defend- 
ants was  subject  to  such  a  proviso  as  is  stated  in  this  plea, 
and  that  the  other  allegations  of  this  plea  bringing  the 
case  within  the  terms  of  the  proviso,  are  also  supported ; 
for,  it  appears  to  us  that  the  cancellation,  under  the  cir- 
cumstances stated,  was  a  cancellation  by  error  or  mistake^ 
witliin  the  meaning  of  the  statement  of  the  usage  on  that 
subject,  and  that  therefore  the  fifth  plea  must  be  consider- 
ed as  found  for  the  defendants. 

It  was  contended,  for  the  plaintiff,  that,  supposing  he  Ai  to  the  se- 
could  not  succeed  on  the  special  count,  he  might  recover 
on  that  for  money  had  and  received  by  the  defendants  to 
his  use.  But  we  are  of  opinion  that  the  plaintiff  has  no 
such  right.  There  are  many  cases  which  estabUsh  that  no 
action  for  money  had  and  received  wiU  lie  against  a  banker 
or  agent  in  respect  of  funds  which  his  principal  has  order- 
ed him  to  pay  to  any  person,  at  the  suit  of  the  person  in 
whose  favour  the  order  is  made,  when  the  banker  or  agent 
has  not  assented  to  the  order  and  communicated  his  assent 
to  the  plaintiff.  In  the  present  case  no  such  assent  or 
communication  took  place ;  the  only  communication  made 
to  the  holder  of  the  bill  being  its  return,  with  a  statement 
that  the  cancellation  was  made  by  mistake,  and  that  the 
defendants  had  orders  not  to  pay. 

It  was  also  suggested  by  the  learned  counsel  for  the  3  &  4  wm.  4, 

e  42  I  24 

plaintiff,  though  not  much  insisted  on,  that,  even  though 
the  issues  should  be  found  against  him^  the  Court  might 
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give  judgment  for  him  according  to  the  verj  right  and 
justice  of  the  case^  independently  of  the  pleadings^  under 
the  provision  of  the  3  &  4  Will.  4,  c.  42,  s.  24  But  that 
provision  applies  only  where  the  jury  at  the  trial  have 
actually  found  the  facts  for  the  purpose  of  obtaining  such 
a  judgment  of  the  Court,  and  not  to  a  case  like  the  pre- 
sent, where  the  facts  are  found  by  the  jury  in  order  to 
enable  the  Court  to  determine  the  issues  on  the  record, 
and  for  that  purpose  only. 

As,  therefore,  the  defendants  are  in  our  opinion  entitled 
to  succeed  on  some  of  the  issues  which  go  to  the  whole 
cause  of  action,  our  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 


Saturday^ 
Jan.  15th. 

Form  of  role 
to  dispense 
with  die  con- 
cnrreiioe  of  tlie 
husband  in  the 
disposition  by  a 
feme  coTerte  of 
her  separate 
property,  under 
the  3  &  4  WiU. 
4,  c.  74,  s.  91. 


Ex  parte  Ann  Tanner  Duffill. 

By  the  77th  section  of  the  8  &  4  Will.  4,  c.  74,  it  is 
enacted,  "  that,  after  the  81st  of  December,  1883,  it  shall 
be  lawful  for  every  married  woman,  in  every  case,  except 
that  of  being  tenant  in  tail,  for  which  provision  is  already 
made  by  this  act,  by  deed  to  dispose  of  lands  of  any  tenure, 
and  money  subject  to  be  invested  in  the  purchase  of  lands, 
and  also  to  dispose  of,  release,  surrender,  or  extinguish  any 
estate  which  she  alone,  or  she  and  her  husband  in  her 
right,  may  have  in  any  lands  of  any  tenure,  or  in  any  such 
money  as  aforesaid,  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  reserved  to  her 
in  regard  to  any  lands  of  any  tenure,  or  any  such  money 
as  aforesaid,  or  in  regard  to  any  estate  in  any  lands  of  any 
tenure,  or  in  any  such  money  as  aforesaid,  as  fully  and 
eflfectually  as  she  could  do  if  she  were  a  feme  sole;  save 
and  except  that  no  such  disposition,  release,  surrender,  or 


HILARY  TSBM^  6  YICTOBIJS.  81 

extingQishment,  shall  be  valid  and  effectual,  unless  the        1848. 
husband  concur  in  the  deed  by  which  the  same  shall  be  " 

Exptite 

effected,  nor  unless  the  deed  be  acknowledged  by  her  as  -  Dumix. 
hereinafter  directed:  Provided  always  that  this  act  shall 
not  extend  to  lands  held  by  copy  of  court  roll  of  or  to 
which  a  married  woman,  or  she  and  her  husband  in  her 
right,  may  be  seised  or  entitled  for  an  estate  at  law,  in 
any  case  in  which  any  of  the  objects  to  be  effected  by  this 
clause  could,  before  the  passing  of  this  act,  have  been 
effected  by  her  in  concurrence  with  her  husband,  by  sur- 
render into  the  hands  of  the  lord  of  the  manor  of  which 
the  lands  may  be  parcel/' 

And  by  s.  91  it  is  provided  and  enacted  ''  that,  if  a  hus- 
band shall,  in  consequence  of  being  a  lunatic,  idiot,  or  of 
tmsonnd  mind,  and  whether  he  shall  have  been  found  such 
by  inquisition  or  not,  or  shall  from  any  other  cause  be  in* 
csapable  of  executing  a  deed  or  of  making  a  surrender  of 
lands  held  by  copy  of  court  roll,  or  if  his  residence  shall 
not  be  known,  or  he  shall  be  in  prison,  or  shall  be  Iwing 
apart  from  Att  wife^  either  by  mutual  consent,  or  by  sentence 
of  (Bvorce,  or  in  consequence  of  his  beififf  transported  beyond 
tie  seas,  or  from  any  other  cause  whatsoever,  it  shall  be 
lawfol  for  the  Court  of  Common  Pleas  at  Westminster,  by 
an.  order  to  be  made  in  a  summary  way  upon  the  appUcar 
tion  of  the  wife,  and  upon  such  evidence  as  to  the  said 
Court  shall  seem  meet,  to  dispense  with  the  concurrence 
of  the  husband  in  any  case  in  which  his  concurrence  is 
required  by  this  act  or  otherwiBe ;  and  all  acts,  deeds,  or 
surrenders  to  be  done,  executed,  or  made  by  the  wife  in 
pursuance  of  such  order,  in  regard  to  lands  of  any  tenure, 
or  in  regard  to  money  subject  to  be  invested  in  the  pmv 
chase  of  lands,  shall  be  done,  executed,  or  made  by  her  in 
the  same  manner  as  if  she  were  a  feme  sole,  and,  when 
done,  executed,  or  made  by  her,  shall  (but  without  preju- 
dice to  the  rights  of  the  husband  as  then  existing  indepen- 
dently of  this  act)  be  as  good  and  valid  as  they  would 
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DUFFILL. 


have  been  if  the  husband  had  concurred :  Provided  always, 
that  this  clause  shall  not  extend  to  the  case  of  a  married 
woman  where  under  this  act  the  Lord  High  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  Great  Seal,  or  other  the  person  or  persons  intrusted 
with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  or  His  Majesty^s  High  Court  of  Chancery,  shall  be 
the  protector  of  a  settlement  in  lieu  of  her  husband/^ 


Original  rale. 


Bompas,  Serjeant,  in  Michaelmas  Term  last,  on  behalf 
of  Mrs.  Anne  Tanner  DuffiU,  the  wife  of  Henry  Holland 
DuffiU — ^upon  an  affidavit  stating,  amongst  other  things, 
that,  by  a  sentence  or  decree  of  the  Arches  Court  of  Can- 
terbury, passed  on  the  15th  of  February,  1836,  in  a  suit 
instituted  by  the  deponent  (Mrs.  Duffill)  against  the  said 
Henry  Holland  Duffill,  the  said  Henry  Holland  Duffill  was 
divorced  from  bed,  board,  and  mutual  cohabitation  with  the 
deponent;  and  that,  shortly  before  the  said  divorce  was 
decreed,  that  is  to  say,  on  or  about  the  31  st  of  January, 
1836,  the  said  Henry  Holland  Duffill  left  England,  and,  as 
the  deponent  had  been  informed  and  believed,  went  to  the 
United  States  of  America,  and  had  not  since  returned  to 
this  country,  to  the  knowledge  or  belief  of  the  deponent — 
obtained  a  rule  under  the  above  mentioned  statute  to  dis- 
pense with  the  concurrence  of  the  husband  in  the  con- 
veyance of  certain  property  to  which  Mrs.  Duffill  was  se- 
parately entitled  under  the  circumstances  disclosed  in  the 
affidavit.  The  mandatory  part  of  the  rule  was  in  the  fol* 
lowing  terms : — 

'^  It  is  ordered  that  the  said  Anne  Tanner  Duffill  be  at 
liberty,  by  deed  or  surrender,  to  mMke  disposition  of  and  to 
convey  all  her  estate  and  interest  of  and  in  the  heredita- 
ments and  premises  in  the  said  affidavit  mentioned,  to  such 
person  or  persons  as  she  may  think  fit,  without  the  con- 
currence of  her  said  husband,  it  appearing  by  the  said 
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affidaTit  that  the  said  Henry  Holland  DuffiU  left  Eng-        lg4d. 
land  some  years  since,  and  hath  not  since  returned  to  this      ETparte' 
cowUry"  Dupfilu 

The  above  form  of  rule  haying  been  objected  to  by  the 
oonyeyanoer  acting  for  the  purchaser — 

Bon^pas,  Serjeant,  now  moved  that  it  might  be  amended 
by  making  it  conform  more  closely  to  the  language  of  the 
77th  and  91st  sections  of  the  act,  by  introducing  the  words 
''  dispose  ofj  release,  surrender,  or  extinguish  ^*  in  lieu  of 
the  words  ''make  disposition  of  and  convey;''  and  also  by 
substituting  for  the  statement  therein,  that  the  husband 
had  ''left  England  some  years  since,  and  had  not  since 
returned  to  this  country,''  an  allegation  that  the  parties 
were  living  apart  under  sentence  of  divorce. 

TiNDAL,  C.  J. — I  see  no  objection  to  the  required  amend- 
ment. It  certainly  is  better  that,  in  framing  the  rule,  the 
language  of  the  statute  should  be  as  closely  as  possible 
adhered  to.  ' 

Maulb,  J. — Consistently  with  the  rule  as  at  present 
framed,  the  parties  may  be  living  together  abroad. 

The  rest  of  the  Court  concurring,  the  rule  was  drawn 
up  as  follows : — 

'^It  is  ordered  that  the  said  Anne  Tanner  DufiBlI  be  at  Anundad  nk. 
liberty  by  deed  or  surrender  to  dispose  of,  release,  surren^ 
der,  or  extingmsh  all  her  estate  and  interest  of  and  in  the 
hereditaments  and  premises  in  the  said  affidavit  mentioned, 
to  such  person  or  persons  as  she  may  think  fit,  without  the 
concurrence  of  her  said  husband,  it  appearing  to  the  Court 
by  the  said  affidavit  that  the  said  Henry  Holland  DuffiU  is 
living  apart  from  his  said  vnfe  by  sentence  of  divorce/* 

TOL.  VI.  D 
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Cook  and  Others,  Assignees  of  William  Hitchcock^  a 
Jan.  isSu  Bankrupt,  v.  Pritchard. 

In  an  action  by  XHIS  was  an  action  of  assumpsit  for  money  had  and 
Wkrupt  to  re-  received  brought  by  the  plaintiffs  as  assignees  of  William 
moM^auLrcd  Hitchcock,  a  bankrupt,  to  recover  from  the  defendant 
to  have  been  2000/.  alleged  to  have  been  paid  to  him  by  the  bankrupt 
bimkrapt  tothe  by  way  of  fraudulent  preference  in  contemplation  of  bank- 
iraySftmuJu-  ^uptcy.  The  circumstances  under  which  the  money  in 
]ait  preferaoce  qnestion  was  received  by  the  defendant,  as  appeared  at 
tionof  bank-  the  trial  before  Tindal,  C.  J.,  at  the  adjourned  sittings  in 
Jad^/assom-  London  after  Michaelmas  Term  last,  were  as  follows : — 
^^^a^  The  bankrupt,  WilUam  Hitchcock,  for  some  years  car- 
m  degree  of  im-   ried  on  the  business  of  a  linen-draper  in  Regent-Street. 

poitonitj  on  X  « 

the  part  of  the  The  defendant  was  the  holder  of  two  bills  of  exchange 

would  voder  accepted  by  the  bankrupt,  each  for  1000/.,  bearing  date 

^^^^c^ra-  respectively  the  19th  of  April  and  10th  of  May,  1841,  and 

pd  the  pre-  each  payable  three  months  after  date:  the  consideration 

•amption  of  the 

pajment  being  for  these  bills  was  money  lent  by  the  defendant  to  the 
it^totib?jury  bankrupt.  The  first  of  these  acceptances  became  due  on 
to  say  whether    ^he  22nd  of  June,  1841,  and  was  dishonored.     On  the  9th 

it  was  made  in  '  ' 

consequence  of  of  August,  which  was  four  days  before  the  second  bill  be- 

nitjorwitha  Came  due,  the  bankrupt  paid  to  Messrs.  M.  &  P.  (who 

JwiOTtprefa^"  ^^^^  ^"  solicitors,  and  also  the  solicitors  of  the  defendant,) 

ence  ofthe  de-  200/.  on  account  of  the  first  bill.    A  further  payment  of 

fendant  :^  *   ' 

Held,  that  this  200/.  was  made  by  the  bankrupt  to  the  defendant,  through 
^ht^S^HT'  the  same  channel,  on  the  18th  of  the  same  month,  and 
between  that  day  and  the  31st  other  payments  of  600/., 
590/.,  400/.,  and  10/.,  making  together  the  sum  sought  to 
be  recovered  in  this  action.  At  the  time  these  payments 
were  made  the  bankrupt  was  in  a  state  of  hopeless  embar- 
rassment :  he  had  some  time  previously  clandestinely  sent 
large  quantities  of  goods  to  a  commission  agent  in  the  city 
with  instructions  to  sell  them  at  a  sacrifice  of  25  per  cent.; 
and  in  the  months  of  July  and  August  numerous  bills  had 
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been  roomed  by  the  bankrapt^  several  actions  brongbt  1843. 
against  him^  and  no  less  than  eight  affidavits  filed  by  dif- 
ferent creditors  for  considerable  debts^  under  the  statute 
I  &  2  Vict.  c.  110,  s.  8,  to  all  of  which  he  had  put  in  bail. 
It  farther  appeared  that  the  bankrupt  had  told  a  creditor 
who  held  one  of  his  dishonored  bills,  that  he  should  not 
pay  certain  other  creditors  whom  he  named,  aUeging  that 
they  had  not  used  him  well,  but  that  he  should  not  give 
any  fraudulent  preference.  The  defendant  was  abroad  at 
the  time  the  payments  were  made.  The  200/.  paid  on  the 
9th  of  August  was  paid  without  any  previous  demand  on 
the  part  of  the  defendant ;  but  it  was  proved  that  frequent 
and  urgent  applications  had  been  made  by  Messrs.  M.  &  P. 
on  behalf  of  the  defendant  before  the  subsequent  pajrments 
were  made,  though  no  legal  proceedings  had  actually  been 
taken  to  enforce  payment.  It  also  appeared  that  the  debt 
due  to  the  defendant  was  guaranteed  by  George  Hitchcock, 
the  bankrupt's  brother.  The  fiat  against  the  bankrupt  is- 
aned  on  the  16th  September,  1841,  the  act  of  bankruptqr 
being  an  assignment  executed  by  him  for  the  benefit  of 
his  creditors. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  there 
was  abundant  evidence  to  shew  that  the  payments  in  ques- 
tion were  made  by  the  bankrupt  with  a  view  firaudulently 
to  prefer  the  defendant,  and  in  contemplation  of  bank- 
ruptcy, which  clearly  was  at  the  time  inevitable. 

On  the  other  hand,  it  was  insisted,  that,  in  order  to 
protect  the  payments,  it  was  not  necessary  for  the  defend- 
ant to  shew  that  coercive  measures  had  been  adopted  or 
even  threatened,  but  it  was  enough  that  payment  had  been 
demanded;  and  that,  though  the  probability  was  that 
William  Hitchcock  contemplated  bankruptcy,  and  made 
the  payments  with  a  view  to  prefer  his  brother,  who  was 
liable  for  the  amount  under  his  guarantie,  still  that  would 
not  affect  the  defendant's  right  to  retain  the  money. 

The  Lord  Chief  Justice,  in  summing  up  the  case  to  the 

d2 
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1843.  jury^  told  thenij  that^  to  entitle  the  plaintiffs  to  recover^ 
they  were  bound  to  shew  that  the  payments  made  by  the 
bankrupt  to  the  defendant  were  made  with  a  view  to  a 
firaudulent  preference  and  in  contemplation  of  bankruptcy; 
that,  though  they  were  satisfied  that  there  had  been  pres- 
sure and  importunity  on  the  part  of  the  defendant^  still 
the  question  for  their  consideration  was,  whether  the  pay- 
ments were  really  made  in  consequence  of  that  pressure 
and  importunity,  or  voluntarily  and  with  a  yiew  to  prefer 
the  defendant  before  the  rest  of  the  creditors. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the 
amount  claimed. 

ClumneU,  Seijeant,  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  misdi- 
rection.— Upon  the  evidence  given  at  the  trial,  there  can 
be  no  doubt  that,  at  the  time  the  bankrupt  made  the  pay- 
ments in  question,  he  contemplated  bankruptcy.  The 
plaintiffs,  however,  were  bound  also  to  satisfy  the  jury  that 
the  payments  were  voluntary.  Now,  a  pajmient  that  is 
made  in  consequence  of  a  threat  or  of  a  demand  made  by 
a  creditor,  is  not  a  voluntary  payment.  Thus,  in  Doe  d. 
Baydea  v.  Gtileit,  2  C.  M.  &  B.  579,  it  was  held,  upon  the 
construction  of  the  7  Geo.  4,  c.  57,  s.  32,  that  it  is  not  ne- 
cessary, in  order  to  support  a  conveyance  or  transfer  made 
by  an  insolvent  trader  to  a  creditor,  to  shew  that  it  was 
made  in  consequence  of  pressure  on  the  part  of  the  credi- 
tor; but,  in  order  to  invalidate  it,  it  must  appear  to  have 
originated  in  the  voluntary  act  of  the  trader,  and  not  in  a 
bon&  fide  application  by  the  creditor.  So,  in  Moffff  v. 
Baker,  4  M.  &  "W.  348,  it  was  held,  that,  where  a  convey- 
ance or  transfer  of  goods  is  made  by  a  party  in  insolvent 
circumstances  to  a  creditor,  in  pursuance  of  a  bon&  fide 
demand  by  the  creditor,  it  is  not  voluntary  within  the 
meaning  of  the  7  Geo.  4,  c.  57,  s.  32 :  it  is  not  necessary, 
in  order  to   support  it,  that    there  should  have  been 
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prtBSwre  on  the  part  of  the  creditor^  or  an  apprehension  I843. 
on  the  part  of  the  insolvent^  that,  by  not  making  it,  he 
should  be  in  a  worse  condition.  Cook  v.  Rogers,  7  Bing. 
488,  4  M.  &  P.  573,  and  Doe  A.  BoydeU  v.  GiUett,  2  C.  M. 
&  R.  579,  were  there  referred  to :  and  Lord  Abinger  said: 
''There  is  a  fact  in  the  case  which  seems  to  have  escaped 
Mr.  Crowder's  attention,  which  is,  that  Pumell  (the  insol- 
vent) said  he  execated  the  bill  of  sale  because  he  appre- 
hended, if  he  did  not.  Baker  wonld  put  in  a  distress.  I  do 
not,  however,  think  this  was  necessary ;  and  I  should  be 
sorry  to  have  it  understood  I  thought  it  essential.  I  think, 
if  a  demand  is  made  by  a  creditor  bon&  fide,  and  a  transfer 
takes  place  in  pursuance  of  that  demand,  that  takes  it  out 
of  the  case  of  voluntary  transfer  contemplated  by  the  in- 
solvent act/'  It  is  clear  firom  these  authorities  that  im- 
portunity and  pressure  need  not  be  shewn,  but  that  it  is 
enough  if  the  payment  be  made  in  consequence  of  a  bonft 
fide  demand  on  the  part  of  the  creditor :  whereas,  by  the 
summing  up  the  jnry  were  led  to  infer  that  coercion  and 
pressure  were  necessary.  [Tindo/,  C.  J. — It  must  be  borne 
in  mind  that  the  first  payment,  viz.  of  200/.  on  the  9th  of 
August,  was  made  before  any  demand  at  all  on  the  part  of 
the  defendant.  CressweU,  J. — ^The  evidence  shews  that 
the  bankrupt  was  not  at  the  time  paying  any  other  credi- 
tors, and  that  he  was  raising  large  sums  by  the  sacrifice  of 
goods.  Maule,  J. — ^A  simple  demand  may  shew  that  the 
bankrupt  did  not  select  the  individual  creditor.  But,  sup- 
pose ten  creditors  make  applications  for  payment,  and  nine 
of  them  are  put  off,  might  not  the  jury  reasonably  infer  a 
fraudulent  preference  in  favour  of  the  tenth  ?]  Possibly 
they  might.  Here,  however,  the  jury  were  induced  to 
sap]K)se  that  importunity  and  coercion  were  necessary  to 
free  the  payment  from  the  objection  of  its  being  voluntary  j 
and,  if  so,  their  attention  was  clearly  diverted  from  that 
which  alone  was  the  true  question  for  their  consideration. 
\Er8kme,  J. — ^The  way  in  which  the  Lord  Chief  Justice 
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1843.  seems  to  have  put  the  case  was  thus : — He  told  the  jury 
that  there  was  pressure  and  importunity:  but  that  the 
question  was^  whether  the  payments  were  made  in  conse- 
quence of  such  pressure  and  importunity — ^limiting  those 
expressions  to  the  particular  case^  and  not  laying  down 
any  general  principle.  Maule,  J. — ^There  can  be  no  doubt, 
upon  the  evidence,  there  was  sufficient  importunity.  The 
only  question  to  leave  to  the  jury  was,  whether  the  pay- 
ments were  made  in  consequence  of  the  importunity  or 
really  for  the  purpose  of  fraudulently  preferring  the  de- 
fendant. K  it  had  also  been  left  to  the  jury  to  say  whe- 
ther or  not  there  was  pressure,  it  would  have  been  in  truth 
leaving  to  them  as  doubtful  a  question  which  upon  the 
evidence  was  not  at  all  doubtful.] 

TiNDAL,  C.  J. — In  the  mode  in  which  I  left  this  case  to 
the  jury,  I  did  not  consider  that  I  was  laying  down  any 
general  rule  of  law.  When  I  used  the  words  '' importu- 
nity''  and  ''pressure,^'  I  conceived  that  I  was  merely  em- 
bodying the  evidence  given  on  the  part  of  the  defendant : 
I  took  it  for  granted  that  the  defendant  had  established  a 
case  of  importunity  and  pressure,  and  never  intended  to 
leave  that  as  a  question  for  the  jury.  If,  however,  my 
learned  Brethren  think  I  misled  them,  of  course  there 
must  be  a  new  trial. 

Erskine,  J. — ^I  do  not  think  the  jury  could  have  been 
misled  by  the  way  in  which  the  case  was  submitted  to 
them  by  the  Lord  Chief  Justice.  There  was  no  question 
as  to  whether  or  not  the  evidence  given  by  the  derk 
of  Messrs.  M.  &  P.  respecting  the  demands  made  upon 
the  bankrupt  on  behalf  of  the  defendant  was  true :  on 
the  contrary,  it  was  proved  that  there  had  been  impor- 
tunity and  pressure.  If  his  Lordship  had  left  it  to  the 
jury  to  say  whether  or  not  upon  the  evidence  laid  before 
them  there  had  been  importunity  and  pressure,  and  had 
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told  them,  tliAt,  if  they  found  there  had  not  been  importu-  1843. 
nitj  and  pressnre,  the  payments  were  not  valid  payments, 
then  nndonbtedly  the  objection  would  have  arisen.  But 
the  summing  np  proceeded  entirely  upon  the  assumption 
that  there  had  in  fact  been  importunity  and  subsequent 
payments  of  part  of  the  money  in  question :  and  it  was  left 
to  the  jury  to  say  whether  those  payments  had  been  made 
by  the  bankrupt  in  consequence  of  the  demands  of  the 
drfendanf  s  solicitors,  or  with  a  view  of  fraudulently  pre- 
fiarring  tiie  defendant.  The  evidence  was  extremely  strong 
to  shew  that  the  payments  were  made  with  the  desire  of 
preferring  the  defendant  over  the  other  creditors  of  the 
bankrupt,  and  not  merely  in  consequence  of  the  pressure. 
The  fijRst  payment  was  in  &ct  made  before  there  had  been 
any  demand  at  all ;  and  all  the  payments  were  made  at  a 
time  when  the  bankrupt  was  in  a  state  of  extreme  embar- 
rassment, was  making  defBiult  as  to  other  creditors,  and 
had  received  several  notices  under  the  1  &  2  Vict,  c  110, 
a.  8,  which  he  had  bailed.  Under  these  circumstanoes,  I 
cannot  think  the  jury  could  have  been  at  all  misled,  so  as 
to  be  induced  to  suppose  it  necessary  that  there  should 
have  been  importunity  and  pressure  to  prevent  the  pay- 
ments from  being  voluntary  and  firaudulent. 

Mauls,  J. — ^I  am  also  of  opinion  that  there  is  no  valid 
objection  to  the  direction  of  the  Lord  Chief  Justice.  His 
lordship  seems  to  have  assumed  importunity  and  pressure 
to  have  been  proved,  and,  assuming  that  to  be  a  fact  proved 
in  the  case,  to  have  thought  that  the  plaintiffs  were  still 
entitied  to  recover,  provided  the  payments  were  made,  not 
in  consequence  of  that  importunity  and  pressure,  but  with 
a  view  to  a  firaudulent  preference  of  the  defendant  at  the 
expense  of  the  rest  of  the  bankrupt's  creditors.  Nothing 
is  more  common  than  for  a  Judge  in  summing  up  a  case  to 
the  jury,  where  the  evidence  on  one  point  is  satisfiekctory 
and  nnimpeached,  to  assume  the  fact  as  proved :  for  in- 
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1843.  staBce^  in  an  action  on  a  bill  of  exchange^  with  pleas  put- 
ting in  issue  the  acceptance  and  the  indorsement^  the  ac- 
ceptance haying  been  proved  by  a  witness  who  is  not 
contradicted  or  doubted^  and  the  only  question  remaining 
being  as  to  the  indorsement — ^wonld  it  be  misdirection  ia 
the  Judge  to  tell  the  jury  that  the  only  question  for  their 
consideration  was  whether  or  not  the  indorsement  was 
proved  ?  Clearly  not.  Here,  the  party  who  would  have  a 
right  to  object  to  his  Lordship's  summing  up,  if  objection 
there  be,  would  have  been  the  plaintiffs,  who  alone  could 
be  prejudiced  by  the  assumption  made,  not  the  defendant, 
who  had  the  benefit  of  it. 

Cresswell,  J. — If  the  Lord  Chief  Justice  had  told  the 
jury  that  the  facts  proved  did  not  amount  to  importunity 
and  pressure,  I  should  have  thought  the  case  deserving  of 
reconsideration.  But  that  appears  to  have  been  very  far 
from  his  mind;  for,  if  so,  there  would  have  been  no  ques- 
tion for  the  jury,  for  there  was  no  evidence  of  any  pressure 
at  all,  and  it  is  quite  dear  that  the  payments  were  made  in 
contemplation  of  bankruptcy.  There  was,  therefore,  an 
end  to  the  case.  The  question  left  was,  whether  the  mo- 
ney was  paid  by  the  bankrupt  as  a  free  agent,  or  under 
the  influence  of  the  demands  that  were  proved  to  have 
been  made.  I  see  no  reason  to  find  fault  with  the  sum- 
ming up. 

Rule  refused. 
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184a. 

Doe  d.  Gowab  v.  Rob.  j^H!^. 

JjOMPAS,  Serjeant^  moved  for  judgment  against  the  Semoeofade. 
casual  qector.  There  were  several  tenants^  as  to  all  of  Notice  in  cjecu 
whom  the  service  was  unexceptionable,  save  one,  as  to  ^^^teMat* 
whom  the  deponent  swore  that  he  did,  on  the  10th  of  (an  attorney), 

who  in  bii  ao* 

January  instant,  serve  ''  David  Jennings,  tenant  in  pos-  lenoe  aooqiced 
session  of  part  of  the  premises  in  the  declaration  men-  ^^|^ ._ 
tioned,  with  a  true  copy  of  the  declaration  and  notice  (ex-  ^^* 
cept  that  the  said  notice  was  directed  to  the  said  David 
Jennings  only),  by  delivering  the  same  to  and  leaving  it 
with  a  derk  of  the  said  David  Jennings  (who  is  an  attorney 
of  this  honorable  Court,  as  this  deponent  believes)  at  the 
office  of  the  said  David  Jennings,  at  &c.,  where  deponent 
was  informed  by  the  said  clerk  that  the  said  David  Jen- 
nings was  out  of  town,  and  was  not  expected  to  return  for 
some  days,  but  that  he  the  said  clerk  would  accept  service 
of  the  said  declaration  and  notice  for  the  said  David  Jen- 
nings ;  and  this  deponent  at  the  same  time  acquainted  the 
said  clerk  of  the  said  David  Jennings  of  the  intent  and 
meaning  of  the  said  declaration  and  notice  (2). 

TiNDAL,  C.  J. — I  think  that  will  do. 

Rule  granted. 


(2)  See  Doe  d.  The  Duke  of  Portland  v.  Roe,  4  Scott,  N.  R.  22, 
1  DowL  N.  S.  183. 
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Jan.  16/A. 
The  three  days 
sucoeediog 
Christmas  Day 
are  to  be 
reckoned  ia 
rnlea  to  plead, 
&c.,  tfaongh 
kept  as  hoU- 
days  at  the 
offices  bj  Tir- 
toe  of  the  ex- 
ception in  the 
statute  3  &  4 
WiU.  4,  c.  42, 
s.  43. 


Wilkes  v.  Perkb. 

X  HIS  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered. The  writ  of  summons  was  served  on  the  16th 
of  December^  1842^  and  the  declaration  filed  and  notice 
thereof  served  on  the  24th  of  the  same  months  to  plead  in 
eight  days.  On  Tuesday^  the  3rd  of  January^  1843,  the 
time  for  pleading  having  expired  on  the  preceding  day 
(reckoning  the  Christmas  holidays),  and  no  plea  having 
been  delivered,  the  plaintiff's  attorney  went  to  the  Mas- 
ters' office  for  the  purpose  of  signing  judgment,  when  he 
was  told  by  the  officer  that  a  doubt  existed  as  to  whether 
or  not  Christmas  Day  and  the  three  days  succeeding,  dur- 
ing which  the  office  was  closed,  were  to  be  reckoned  in 
the  time  for  pleading  (3),  and  it  was  suggested  to  him  that 


(3)  This  doubt  probably  arose 
from  the  decision  of  the  Court  of 
Exchequer  in  Wheeler  v.  Green, 
7  Dowl.  194.  That  was  a  town 
cause ;  and,  on  the  24th  of  De- 
cember, the  plaintiff  filed  his  de- 
claration, and  served  the  defendant 
with  a  notice  to  plead  thereto  in 
four  days.  No  plea  having  been 
delivered,  the  plaintiff  signed  judg- 
ment on  the  morning  of  the  29th. 
Gumey,  B.,  on  summons,  set  aside 
the  judgment  for  irregularity. 
Barstow,  in  the  following  term, 
moved  to  rescind  the  order,  con- 
tending that  the  judgment  was  re- 
gular, and  referring  to  the  8th  rule 
of  Hilary  Term,  2  Will.  4,  by 
which  it  is  ordered,  ^'that,  in  all 
cases  in  which  any  particular  num- 
ber of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the 
rules  or  practice  of  the  Courts,  the 
same  shall  be  reckoned  exclusively 
of  the  first  and  inclusively  of  the 


last  day,  unless  the  last  day  shall 
happen  to  fall  on  a  Sunday,  Christ- 
mas-Day, Good  Friday,  or  a  day 
appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the 
time  shall  be  reckoned  exclusively 
of  that  day  also."  But  Gumey, 
B.,  said  (and  the  rest  of  the  Court 
concurred):  "The  3  &  4  Will.  4, 
c.  42,  s.  43,  enacts  '  that  none  of 
the  several  days  mentioned  in  the 
5  &  6  £dw.  6,  c.  3,  shall  be  ob- 
served or  kept  in  the  said  Courts, 
or  in  the  several  offices  belonging 
thereto,  except  Sundays,  the  Nati- 
vity of  our  Lord  and  the  three  fol- 
lowing days,  and  Monday  and 
Tuesday  in  Easter  week.'  It  is 
clear,  therefore,  that  the  defendant 
could  not  get  the  declaration  out  of 
the  office  in  time  to  plead.  As 
this  statute  passed  after  the  rule 
referred  to,  it  must  be  considered 
as  a  qualification  of  it."  And  the 
rule  was  refused. 
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tbe  safer  oonrse  would  be  to  abstain  from  signing  his        1843. 
judgment  then.   Yielding  to  this  suggestion^  the  plaintiff's 
attorney  forbore  to  sign  judgment.    The  defendant  died 
on  the  Srd  of  January, 

Tdlfowrd^  Serjeant,  upon  an  affidavit  of  these  facts^  now 
moved  that  the  plaintiff  might  be  at  liberty  to  sign  judg- 
ment as  of  the  Srd  of  January^  the  day  on  which  it  would 
have  been  signed  but  for  the  interposition  of  the  officer. — 
The  three  days  in  question  clearly  are  not  by  any  statute 
or  rule  of  Court  excluded  from  the  computation.  The 
statute  3  &  4  Will.  4^  c.  42,  s.  43,  enacts  that  none  of  the 
several  days  mentioned  in  the  5  &  6  Edw.  6,  c.  3  (4),  shall 
be  observed  or  kept  in  the  superior  Courts  of  common  law, 
or  in  the  several  offices  belonging  thereto,  except  Sundays, 
the  day  of  the  Nativity  of  our  Lord  and  the  three  following 
days,  and  Monday  and  Tuesday  in  Easter  week ;  and  the 
rule  of  Court  of  Hilary  Term,  6  Will.  4,  reciting  that  sec- 
tion, provides  that  ''  henceforth,  in  addition  to  the  said 
days,  the  following  and  none  other  shall  be  observed  or 
kept  as  holidays  in  the  several  offices  belonging  to  the  said 
Courts,  viz.  Good  Friday  and  Easter-Eve,  and  such  of  the 
five  days  following  as  may  not  fedl  in  the  time  of  term,  but 
not  otherwise — ^the  birthday  of  our  Lord  the  King,  the 
birthday  of  our  Lady  the  Queen,  the  day  of  the  accession 
of  our  Lord  the  King,  Whit-Monday,  and  Whit-Tuesday." 
But,  though  the  three  days  succeeding  Christmas-Day  are 
thus  declared  to  be  holidays,  that  would  not  prevent  them 
counting,  unless  they  feU  within  the  rule  of  Easter  Term, 
2  Will.  4,  r.  1,  which  they  clearly  do  not — that  rule  merely 
ordering  "  that  the  days  between  Thursday  next  before  and  the 
Wednesday  next  after  Easter  Day  shall  not  be  reckoned  or 
included  in  any  rules  or  notices  or  other  proceedings  (5),  ex- 

(4)  Sundays    and   all  the  fkats      Church. 
and    festiTals    observed    by    the  (5)  The  delivery  of  a  demurrer 
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1843.  cept  notices  of  trial  or  notices  of  inquiry^  in  any  of  the 
Courts  of  law  at  Westminster/'  The  plaintiff,  therefore, 
having  been  prevented  by  the  act  of  an  officer  of  the  Court 
from  signing  judgment  in  due  time,  is  entitled  to  the 
relief  prayed. 

TiNDAL,  C.  J. — J£  it  had  appeared  that  the  officer  refused 
to  sign  judgment,  the  plaintiff  might  have  had  good  ground 
for  the  present  application.  But  it  seems  that  the  officer 
merely  intimated  to  the  attorney  that  a  doubt  was  enter- 
tained, and  that  the  safer  course  would  be  to  abstain  from 
signing  judgment  for  a  few  days.  He  had  his  option  to 
assent  to  the  suggestion  or  not.  I  do  not  think  we  ought 
under  the  circumstances  to  interfere. 

Maule,  J. — ^The  plaintiff's  attorney  did  not  insist  upon 
his  right  to  sign  judgment  on  the  3rd  of  January:  he 
somewhat  too  readily  assented  to  an  erroneous  suggestion 
gratuitously  made  to  him  by  an  irresponsible  person.  It 
must  be  borne  in  mind,  that,  if  we  granted  this  rule, 
we  should  be  interfering  with  the  rights  of  somebody 
else,  who  is  free  from  blame.  I  therefore  agree  with  the 
Lord  Chief  Justice  that  it  is  a  case  in  which  we  cannot 
grant  relief. 

The  rest  of  the  Court  concurring — 

Talfourd  took  nothing. 

18    a   ^^ proceeding"   within    the      Heathorn,  6  Scott,  283,  4  Bing. 
mcaniDg  of  this  rule :  Harrison  v.      N.  C.  443,  6  Dowl.  611. 
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Ward  v.  DuCKEB.  Tuesday, 

DJan.  17th, 
OWLINO^  Seijeant,  moved  that  the  trial  of  this  cause  Upon  a  motion 
nught  be  postponed  until  the  sittings  after  term.  tri^^^TOtice 

of  the  intended 
ap|)liaition 

Talfourd,  Serjeant,  appeared  to  shew  cause  in  the  first  omitting  to 

instance. — He  had  no  sufficient  cause  to  shew,  and  the  of  the  poet- 

Court  were  about  to  make  the  mle  absolute  on  payment  of  oaa^tmdt^ 

the  costs  of  and  occasioned  by  the  postponement,  where-  ^  "^  '^'^^ 

,  rate  M  well  on 

upon  the  learned  Serjeant  claimed  also  the  costs  of  the  payment  of 


waaihewnin 
theftnt  in- 


application,  observing  that  he  was  compelled  to  appear,  ottkeco$Uqf 
inasmuch  as  the  notice  of  motion  did  not  offer  costs.  ^iobi^'^' 

DowSmg,  Serjeant,  submitted  that  it  was  the  universal 
practice,  and  so  laid  down  in  all  the  books  (6),  that  no 
costs  are  ^ven  where  cause  is  shewn  in  the  first  instance. 

PxB  CuBiAM. — The  general  rule  undoubtedly  is,  and  so 
the  Masters  inform  us,  that  costs  are  not  allowed  upon 
motions  against  which  cause  is  shewn  in  the  first  instance : 
but  here  the  defendant  did  not  offer  the  costs  of  the  post- 
ponement in  his  notice  of  motion,  and  therefore  he  ought 
to  pay  for  having  perhaps  unnecessarily  brought  the  plain- 
tiff here. 

Bule  absolute  on  payment  of  costs. 

(6)  See    Tidd*8  Practice,    9th  Lush's  Practice,  771— citing  The 

ediL,  503 — citing  Anon.  «.  Anon.,  King  v.  Long,  1   M.  &  R.  142, 

2  Chitt.  241,  Gerrard  v.  Gaakill,  Fitch  v.  Green,  2  Dowl.  439,  and 

2  Chitt.   401,  and  The  King  v.  Read  v.  Speer,  5  Dowl.  330. 
Long,  I    M.  &  R  142.    See  also 
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Wednesday,  Grant  V.  MOSEB. 

Jan,  18m.      ^ 

To  trespass  for  i-KESPASS  for  assault  and  false  imprisonment.  The 
ft^'IL^n-  declaration  stated  that  the  defendant,  theretofore,  to  wit, 
ment  the  dc-      on  the  9th  of  April,  1842,  with  force  and  arms  &c.,  made 

fendant  pleaded  r     '  '  » 

—that  he  was  an  assault  upon  the  plaintiff,  and  then  seized  and  laid  hold 

oBrtiSdw^eU*  of  him,  and  with  great  force  and  violence  pulled  and  dragged, 

tiSat  Ae^^Uin-  *"^  forced  and  compelled  him  to  go  as  a  prisoner  and  in 

tiff  with  force  custodv  into,  through,  and  along  divers  public  streets  and 

and  arms  came 

to  the  door  of  highways  to  a  prison  and  police-station,  and  there  then 

iog-houserSd  iDaprisoued  the  plaintiff,  and  detained  him  in  prison  for  a 

wiA  great  force  jo^g  time,  to  wit,  for  twenty-four  hours  then  next  following, 

attempted  for-  and  Until  the  plaintiff,  in  order  to  obtain  his  discharge 

^amst  thewm  from  such  custody,  was  afterwards,  to  wit,  on  the  10th  of 

ant*^nd^A  -^^P^^'^  ^^  ^^^  7^^  aforesaid,  forced  and  obliged  to  procure 

great  force  and  bail  and  surcty  for  his  appearance  at  a  metropolitan  police 

violimoe  wil* 

folly  and  wan-  court,  to  wit,  the  Mary-lc-boue  police  court,  on  the  11th  of 
door^beufhay.  April  then  next,  to  answer  a  certain  charge,  to  wit,  for 
ing  no  UwM      breach  of  the  peace,  to  be  then  and  there  preferred  against 

occasion  to  go  ^  r  o 

into  the  said  him  by  the  defendant;  that  the  plaintiff  did  then,  to  wit, 
nor  Uwfai  oc- '  ou  the  10th  of  April,  in  order  to  obtain  his  discharge  from 
i^mpa^  the  said  imprisonment,  procure  Thomas  Shaw,  of  &c.,  to  be 
son  then  bdng  bis  bail  and  surcty  for  his  appearance  at  the  said  police 
then  made  a  court  aforesaid,  and  did  then,  together  with  the  said 
dStarbwi^^-  Thomas  Shaw,  enter  into  a  certain  recognizance  in  a  cer- 
door*of^he  wTd  ^^  pcual  sum  for  his  appearance  at  the  said  police  court 
dwelling-house,  as  aforcsaid :  By  means  of  which  premises  the  plaintiff 
noyance  and  was  forced  and  obliged  to  attend  and  did  necessarily  attend 
the'drfraSi?    on  the  11th  of  April  at  the  said  police  court  to  answer  the 

and  his  family, 
and  against  the 

peace  of  onr  Lady  the  Qneen ;  whereupon  the  defendant  requested  the  plaintiff  to  cease  ringing 
the  hell,  and  to  cease  and  discontinue  making  such  noise  and  disturbance  as  aforesaid,  which 
the  plaintiff  refused  to  do,  and  continued  making  the  said  noise,  &c.,  to  wit,  for  one  hour ; 
whereupon  defendant,  in  order  to  preserve  the  peace,  and  restore  good  order  and  tranquillity  in 
his  said  house,  gave  the  plaintiff  in  charge  to  a  policeman,  to  be  dealt  with  according  to  law, 
&c. :— Held,  bad  on  special  demurrer,  the  plea  not  sufficiently  alleging  a  continuing  breach 
of  the  peace  at  the  time  the  plaintiff  waa  arrested,  or  that  there  was  reasonable  ground  for 
apprehending  a  repetition  of  it. 
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said  charge  of  the  defendant,  and  was  then  and  there  de-  1843. 
tained  in  waiting  nntil  the  said  charge  conld  be  heard,  and 
under  examination  upon  the  said  charge,  for  a  long  time, 
to  wit,  twelve  honrs  then  next  following ;  and  the  plaintiff 
during  all  the  seyend  times  aforesaid  was  prevented  from 
attending  to  his  lawful  affairs  and  business,  and  from 
working  at  his  business  of  a  cabinet-maker,  and  was 
greatly  injured  in  his  credit  and  reputation,  and  was  also 
put  to  great  expence  of  his  monies,  to  wit,  10/.,  in  and 
about  procuring  the  said  bail  and  surety,  and  in  and  about 
procuring  his  dischai^e  from  the  said  imprisonment,  and 
in  and  about  defending  himself  from  the  said  charge ;  and 
the  drfendant  other  wrongs  to  the  plaintiff  then  did, 
against  the  peace  of  our  Lady  the  now  Queen,  and  to  the 
plaintiff's  damage  of  100/.,  and  thereupon  he  brought 
suit  &c. 

The  defendant  pleaded — ^thirdly,  as  to  the  assaulting  the  Third  pki. 
plaintiff,  and  fordng  and  compelling  him  to  go  as  a  prisoner 
and  in  custody  into,  through,  and  along  divers  streets  and 
highways  to  a  police-station,  and  as  to  the  imprisoning  the 
plaintiff  and  keeping  and  detaining  him  in  prison  for  the 
said  times  in  the  declaration  mentioned — ^that,  before  and 
at  the  same  time  when  &c.,  to  wit,  on  the  day  and  year  in 
the  declaration  in  that  behalf  mentioned,  the  defendant 
was  lawfully  possessed  of  a  certain  dwelling-house,  situate 
in  the  parish  of  St.  Mary-le-bone,  in  the  county  of  Mid- 
dlesex, and  known  as  No.  63,  Mortimer  Street,  Cavendish 
Square,  in  the  said  parish ;  and,  the  defendant  being  so 
possessed  thereof,  the  plaintiff,  just  before  the  said  time 
when  Sbc,  to  wit,  on  the  day  and  year  in  the  declaration  in 
that  behalf  mentioned,  with  force  and  arms  ^c,  came  to 
the  door  of  the  said  dwelling-house,  and  did  then  with 
great  force  and  violence  attempt  and  endeavour  forcibly  to 
enter  the  said  dwelling-house  of  the  defendant  without  the 
leave  or  licence  and  against  the  will  of  the  defendant,  and 
then,  with  great  force  and  violence,  wilfully  and  wantonly 
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1843.  rang  the  door-bell  of  the  said  dwelling-house  of  the  de- 
fendant, and  the  plaintiff  then  having  no  lawful  occasion 
to  go  into  the  said  dwelling-house  of  the  defendant,  and 
having  no  lawful  occasion  to  speak  to  or  converse  with  any 
person  then  being  in  the  said  dwelling-house  of  the  de- 
fendant, and  having  no  right  to  demand  entrance  into  the 
said  dwelling-house  of  the  defendant,  and  then  made  a 
great  noise  and  disturbance  before  and  at  the  door  of  the 
said  dwelling-house  of  the  defendant,  to  the  great  annoy- 
ance and  disturbance  of  the  defendant  and  his  family,  and 
against  the  peace  of  our  Lady  the  Queen;  whereupon  the 
defendant  then  requested  the  plaintiff  to  cease  ringing  the 
said  door-bell  of  the  said  dwelling-house,  and  to  cease  and 
discontinue  making  such  noise  and  disturbance  as  afore- 
said, which  he  the  plaintiff  then  wholly  refused  to  do,  and 
continued  making  the  said  noise  and  disturbance,  and  so 
with  force  and  violence  wilfully  and  wantonly  ringing  at 
the  door-bell  of  the  said  dwelling-house  of  the  defendant 
as  aforesaid,  without  any  lawful  excuse  for  so  doing,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  one  hour ; 
whereupon  the  defendant,  in  order  to  preserve  the  peace, 
and  restore  good  order  and  tranquillity  in  his  said  house, 
then  gave  charge  of  the  plaintiff  to  a  certain  policeman, 
to  wit,  one  John  Murray,  the  said  policeman  then  being 
a  constable  belonging  to  the  metropolitan  police  force,  and 
then  requested  the  said  policeman,  so  being  such  constable 
as  aforesaid,  to  take  the  plaintiff  into  his  custody,  to  be 
dealt  with  according  to  law ;  and  the  said  policeman,  so 
being  such  constable  as  aforesaid,  at  such  request  of  the 
defendant  as  aforesaid,  then  gently  laid  his  hands  on  the 
plaintiff  for  the  cause  aforesaid,  and  did  then  take  the 
plaintiff  into  his  custody,  in  order  to  carry  and  convey 
him  to  the  said  metropolitan  police  court,  to  wit,  the 
Mary-le-bone  police  office  aforesaid,  to  be  there  dealt  with 
according  to  law  for  his  said  offence  and  breach  of  the 
peace ;  and,  because  it  was  then  late  at  night,  and  an  un- 
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aeaaonable  time  for  the  said  policeman  to  carry  and  conyey  1843. 
the  said  plaintiff  to  such  metropolitan  police  office  as  afore- 
aaid^  the  said  policeman,  so  being  such  constable  as  afore- 
said^ for  that  reason,  and  for  that  cause  aforesaid,  did 
necessarily  and  unaToidably  force  and  compel  the  plain- 
tiff to  go  as  a  prisoner  and  in  custody  into,  through, 
and  along  the  said  public  streets  and  highways  unto  the 
said  police-station  in  the  declaration  mentioned,  the  same 
being  the  nearest  police-station  to  the  said  dwelling-house 
of  the  defendant,  and,  inasmuch  as  the  day  next  following 
such  taking  of  the  plaintiff  into  custody  as  aforesaid  was 
Sunday,  did  necessarily  and  unavoidably  then  and  there 
imprison  the  plaintiff  for  the  time  in  the  declaration  men- 
tioned, and  until  he  the  plaintiff  did  procure  such  bail  and 
surety  as  in  the  declaration  in  that  behalf  mentioned,  and 
did  afterwards,  to  wit,  on  the  11th  of  April  in  the  declara- 
tion in  that  behalf  mentioned,  force  and  oblige  the  plain- 
tiff to  attend  at  the  said  police  court  in  the  declaration  in 
thsLt  behalf  mentioned,  to  answer  the  said  charge  of  the 
defendant,  and  did  there  then  necessarily  and  unavoidably 
detain  the  plaintiff  for  the  said  time  in  the  declaration 
in  that  behalf  mentioned,  as  he  lawfully  might  for  the 
cause  aforesaid;  which  were  the  same  alleged  trespasses 
in  the  introductory  part  of  that  plea  mentioned,  and 
whereof  the  plaintiff  had  above  complained  against  the 
defendant — ^verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  Special  demnr- 
for  causes,  amongst  others — ^that  it  did  not  appear  in  or  ^^' 
by  the  said  plea  that  the  plaintiff  was  committing  any 
breach  of  the  peace  at  the  time  he  was  given  in  charge  by 
the  defendant  to  the  said  police  constable,  or  that  there 
was  any  reasonable  ground  to  apprehend  that  he  would 
commit  any  breach  of  the  peace,  or  that  it  was  necessary 
to  preserve  the  peace  that  the  plaintiff  should  be  given 
into  custody  as  aforesaid — that,  for  any  thing  that  ap* 
peared  in  or  by  the  plea,  the  said  supposed  breach  of  the 
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1843.  .  peace  might  have  wholly  ceased^  and  there  might  have 
been  no  reason  to  apprehend  a  repetition  or  continnation 
thereof  at  the  time  the  defendant  gave  the  plaintiff  in 
charge  to  the  said  police  constable;  and  the  defendant 
had  no  authority  by  law  to  arrest  or  imprison  or  give  the 
plaintiff  in  charge  to  a  constable  in  order  that  he  might  be 
punished  for  a  past  breach  of  the  peace^  as  stated  in  the 
plea,  but  only  in  order  to  prevent  him  from  committing  a 
breach  of  the  peace ;  and  it  should  have  appeared  dis- 
tinctly and  clearly  in  and  by  the  plea  that  there  was  good 
and  probable  reason  to  suspect  that  the  plaintiff  would 
commit  a  breach  of  the  peace  unless  he  was  arrested  and 
imprisoned — that  it  did  not  appear  in  or  by  the  plea  that 
the  said  noise,  disturbance,  and  ringing  at  the  said  door- 
bell, which  it  was  alleged  the  plaintiff  made  after  the  re- 
quest of  the  defendant  in  the  plea  mentioned,  was  made 
by  the  plaintiff  in  breach  of  the  peace  of  our  Lady  the 
Queen — that  it  did  not  appear  in  or  by  the  plea  that 
either  the  defendant  or  the  police  constable  saw  or  had 
view  or  healrd  the  said  noise,  disturbance,  or  ringing — ^that 
the  said  ringing  the  said  door-bell  was  at  the  most  a  mere 
civil  trespass,  and  for  which  the  defendant  could  not  pro- 
ceed criminally  against  the  plaintiff,  and  could  not  even 
require  from  him  surety  of  the  peace — that  it  did  not 
appear  that  the  defendant  attempted  to  justify  the  arrest 
and  imprisonment  of  the  plaintiff  under  any  statute,  but 
by  virtue  of  the  common  law,  and  the  common  law  does 
not  give  the  defendant  any  authority  to  arrest  or  imprison 
the  plaintiff  under  the  circumstances  stated  in  the  plea; 
and  it  did  not  appear  that  either  the  defendant  or  the 
constable  had  authority  to  arrest  or  imprison  under  any 
statute,  since  it  did  not  appear  that  the  supposed  offence 
was  committed  by  the  plaintiff  in  any  thoroughfare  or 
public  place,  or  within  the  limits  of  the  metropolitan 
police  district,  or  that  the  plaintiff,  by  ringing  the  said 
door-beD,  wilfully  and  wantonly  disturbed  any  inhabitant 
of  any  dwelling-house.    Joinder. 
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Bangw,  Seijeant,  in  support  of  the  demurrer. — ^The        1843. 
plea  is  bad :  it  does  not  shew  that  any  \)reach  of  the  peace 
bad  been  committed  or  was  to  be  apprehended,  which 
alone  would  justify  the  pkintiff's  detention.    The  case  is 
therefiore  dearly  distinguishable  from  Timothy  v.  Simpson, 
1  C.  M.  fc  R.  757,  where  the  law  upon  this  subject  is  yeiy 
eUborately  considered  by  Parke,  B.    That  was  an  action 
of  trespass  for  assault  and  false  imprisonment  and  taking 
the  plaintiff  to  a  police-station :  the  defendant  pleaded  that 
he  was  possessed  of  a  dwelling-house,  and  that  the  plaintiff 
entered  the  dwelling-house,  and  then  and  there  insulted, 
abased,  and  ill-treated  the  defendant  and  his  seryants  in 
the  dwelling-house,  and  greatly  disturbed  them  in  the 
peaceable  possession  thereof,  in  breach  of  the  peace; 
whereupon  the  defendant  requested  the  plaintiff  to  cease 
Ua  disturbance,  and  to  depart  from  and  out  of  the  house, 
which  the  plaintiff  refused  to  do,  and  continued  in  the 
house,  making  the  said  disturbance  and  affray  therein; 
that  thereupon  the  defendant,  in  order  to  preserve  the 
peace  and  restore  good  order  in  the  house,  gave  charge  of 
the  plaintiff  to  a  certain  policeman,  and  requested  the 
policeman  to  take  the  plaintiff  into  his  custody,  to  be  dealt 
witii  according  to  law;  and  that  the  policeman,  at  such 
request  of  the  defendant,  gently  laid  his  hands  on  the 
plaintiff  for  the  cause  aforesaid,  and  took  him  into  custody. 
It  ^>peared  in  evidence  that  the  plaintiff  entered  the  de- 
fisndant's  shop  to  purchase  an  article  therein,  when  a 
dispute  arose  between  the  plaintiff  and  the  defendant's 
shopman;  that  the  plaintiff  refiuing  on  request  to  go  out 
of  the  shop,  the  shopman  endeavoured  to  turn  him  out, 
and  an  affray  ensued;  that  the  defendant  came  into  the 
shop  during  the  afiray,  which  continued  for  a  short  time 
after  he  came  in;  that  the  defendant  then  requested  the 
plaintiff  to  leave  the  shop  quietly ;  but  he  refusing  to  do 
so,  the  defiendant  gave  him  in  charge  to  a  policeman,  who 
took  him  to  a  station-house :  and  it  was  held  that  the  de- 
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1843.  fendant  was  justified,  under  the  circumstances,  in  giving 
the  plaintiff  in  chaise  to  a  policeman,  fvr  the  purpose  of 
preventififf  a  renewal  of  the  affray.  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  said : ''  Upon  these  £acts,  the 
plaintiff  appears  to  have  been  in  the  first  instance  a  tres- 
passer, by  refusing  to  quit  the  shop  when  requested,  and 
so  to  have  been  the  cause  of  the  affray  which  subsequently 
took  place;  but  the  first  act  of  unlawful  violence  and 
breach  of  the  peace  was  committed  by  the  shopman;  that 
led  to  a  conflict,  in  which  there  were  mutual  acts  of  vio- 
lence clearly  amounting  to  an  affray,  the  latter  part  of 
which  took  place  in  the  defendant's  presence;  and  the 
plaintiff  was  on  the  spot  on  which  the  breach  of  peace 
occurred,  persisting  in  remaining  there  under  such  eircun^ 
stances  as  to  make  ii  probable  that  the  breach  of  the  peace 
would  be  renewed,  when  he  was  delivered  by  the  defendant 
to  the  police  officer  in  the  very  place  where  the  affray  had 
happened/'  So,  in  Ingle  t.  Bell,  1  M.  &  W.  516,  and  Cohen 
T.  HusJAsson,  2  M.  &  W.  477,  the  disturbance  was  shewn 
to  be  still  continuing,  so  as  to  justify  the  interference  of 
the  policeman.  \Tindal,  C.  J. — ^The  plea  certainly  does 
not  allege  that  there  was  any  continuing  breach  of  the 
peace,  or  that  there  was  any  ground  for  apprehending  a 
repetition  of  it  at  the  time  the  plaintiff  was  given  into 
custody.] 

Ta^ourd,  Serjeant,  contrk. — The  plea  sufficiently  alleges 
that  a  breach  of  the  peace  had  been  committed  by  the 
plaintiff,  and  that  the  disturbance  was  continuing  at  the 
time  the  policeman  took  him.  \Erskine,  J. — If  the  act 
complained  of  had  been  done  in  the  presence  of  the  police- 
man, he  might,  under  the  authority  of  the  statute  2  &  8 
Vict.  c.  47,  s.  54,  div.  16,  and  s.  66,  have  taken  the  plain- 
tiff into  custody,  to  be  dealt  with  according  to  law.  But 
the  plea  does  not  aver  that  any  breach  of  the  peace  or  that 
the  ringing  of  the  bell  took  place  in  the  presence  of  the 
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policeman.]     In  Baynes  v.  Brewster,  1  Gale  &  D.  669,  2        1843. 
Ad.  &  E.,  N.  S.,  375,  in  an  action  for  false  imprisonment, 
the  plea  stated  that  the  plaintiff  committed  a  breach  of 
the  peace  by  violently  knocking  for  a  long  time  at  the 
door  of  the  defendant's  dwelling-house,  and  that  the  plain* 
tiff  threatened  to  continue  such  knocking  until  a  certain 
book  was  dehyered  up  to  him;  that  the  defendant  then 
sent  for  a  constable,  and  the  plaintiff,  haying  ascertained 
this,  ceased  knocking  and  ran  off,  when  the  defendant, 
with  the  assistance  of  the  constable,  immediately  pursued 
the  plaintiff  and  overtook  him  near  the  dwelling-house, 
whereupon  the  defendant,  in  order  to  preserve  the  peace 
and  prevent  the  plaintiff  irom  continuing  the  disturbance, 
gave  him  in  charge  to  the  constable,  &c.,  &c. :  and  it  was 
held,  on  motion  for  judgment  non  obstante  veredicto,  that 
the  plea  was  bad,  inasmuch  as  it  did  not  shew  either  that 
the  breach  of  the  peace  was  continuing,  or  any  certain 
facts  from  which  it  could  be  inferred  that  a  further  breach 
of  the  peace  was  to  be  apprehended.    "  The  plea,'^  said 
Lord  Denman, ''  states  that  the  plaintiff  was  conducting 
himself  in  a  violent  and  illegal  manner  before  he  was  ap- 
prehended, but  that  he  had  ceased  to  do  so  when  the 
s^prehension  took  place.    The  violent  and  illegal  conduct 
was  then  over;  and  it  is  not  stated  that  it  would  have 
been  repeated  if  the  apprehension  had  not  taken  place,  or 
that  the  apprehension  was  necessary  for  the  purpose  of 
preventing  the  repetition.  It  is  alleged  that  the  defendant 
'immediately'  followed  the  plaintiff  and  overtook  him 
'near'  the  dwelling-house  of  the  defendant:  but  how 
soon  the  plaintiff  was  followed,  and  how  near  he  was  to 
the  dwelling-house  when  overtaken,  we  are  not  informed. 
No  averment  is  made  as  to  the  plaintiff's  intention  at  the 
time  when  he  was  overtaken :  but  it  is  alleged  that  the  de- 
fendant, in  order  to  preserve  the  peace  and  prevent  the 
plaintiff  from  continuing  to  disturb  the  tranquillity  of 
the  defendant's  dwelling-house,  and  making  the  noise 
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1843.  there  during  the  ivhole  night,  gave  charge  of  him  to 
the  constable.  That  is,  after  the  plaintiff  has  gone  fix>m 
the  dwelling-house,  the  defendant  tells  the  constable  to 
prevent  the  plaintiff  firom  doing  what  it  was  impossible 
he  should  do  in  the  place  where  he  then  was.  We  are, 
indeed,  told  to  infer  from  the  verdict  of  the  jury  all 
the  facts  necessary  to  support  such  verdict.  But  we  can- 
not support  it  without  drawing  a  very  strained  inference 
from  a  very  feeble  statement.  Nothing  is  averred  but  the 
defendant's  motive :  and  we  are  required  to  treat  the  aver- 
ment of  his  intention  to  prevent  the  continuing  of  the  dis- 
turbance as  an  averment  that  the  disturbance  was  being 
continued,  or  likely  to  be  continued.  It  would  be  an 
abuse  of  language  to  do  so.  No  averment  appears  shew- 
ing directly  even  that  the  party  apprehending  had  any 
actual  expectation  that  the  disturbance  would  be  con- 
tinued.^'  The  plea  in  the  present  case  is  free  from  the 
objections  there  urged:  it  does  aver  a  continuing  breach  of 
the  peace.  The  act  of  the  plaintiff  is  averred  to  be  against 
the  peace  of  our  Lady  the  Queen.  [Tindal,  C.  J. — ^These 
are  mere  verba  sonantia.]  Taking  the  whole  plea  together, 
it  does  substantially  allege  that  the  disturbance  and  breach 
of  the  peace  were  continuing  at  the  time  the  policeman 
was  called  upon  to  act. 

TiNDAL,  C.  J. — If  the  iacts  will  allow  it,  you  had  better 
amend  the  plea  by  alleging  that  the  plaintiff  was  commit- 
ting a  breach  of  the  peace  at  the  time  he  was  arrested,  or 
that  there  was  reasonable  ground  for  apprehending  a 
renewal  of  violence — on  payment  of  costs,  and  delivering 
the  amended  plea  within  four  days. 

Talfourd  elected  to  amend  his  plea. 
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1843. 

FiTZGiRALD  t;.  CuKTis.  Tkmwdof, 

m  Jam.  lOA. 

X  ALFOURD,  Serjeant^  moved  for  a  diatringas  to  compel  A  writ  of  ram- 
appearanoe.     The  affidavit  was  regular^  but  the  indorse-  dotaed «'  tIm 
ment  on  the  copy  of  the  writ  of  snmmons  annexed  thereto  So^^^^IdiS" 
was  defective,  the  plaintiff's  daim  for  debt  being  stated  to  ^*^  tiMmm, 

-t  for  debt,"  fte., 

be  '^  50/.  and  interest  thereon/'  not  shewing  the  day  from  not  nan^  my 
which  the  interest  became  payable.    Application  had  been  ^i^j^  ^^  ^^ 
made  to  Maole,  J.,  at  Chambers^  bnt  that  learned  Judge  ^•'^  T!2  ***  ^ 
refiuBed  an  order^  holding  that  the  writ  was  irregular^  be-  Hdd,no 
canae  the  indorsement  claimed  an  uncertain  sum,  being  witUioidiiig  a 
partly  composed  of  interest  from  a  day  not  named,  and  ^^^'^^'^^^ 
that  a  distringas  could  not  properly  issue  upon  an  attempt 
to  serve  an  irregular  writ  (7). 

Srskins,  J. — ^The  informality  of  the  indorsement  might 
be  ground  for  depriving  the  plaintiff  of  interest,  but  I  do 
not  think  it  makes  the  writ  irregular. 

TiNUAL,  C.  J. — The  plaintiff  must  go  on  at  his  own 
haxard. 

Distringas  granted. 

(7)    See   TnialoYe    t.    White-  costs,"  was  held  to  be  irregular, 

diUTcfa,  1  Man.  &  Gr.  426, 1  Scott,  and  the  service  set  aside.    And  see 

N.  R.  415,  where  a  writ  of  sum-  Cook  v.  Cooper,  7  Ad.  &  E.  605, 

moos  indorsed  **  The  plaintiff  daims  2  N.  &  P.  607. 
951.  9<.  ed.  for  deht,  and  —I.  for 
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The  Wardens  and  Commonalty  of  the  Fishmongers' 
Company  t;.  Eobektson. 
Same  t;.  Booth. 
Jan.  im.  Same  v.  Staines. 

In  the  case  of  X  HIS  was  an  actioD  of  assumpsit  brought  by  the  Fish- 

teredintoi^  mongers' Company  upou  an  agreement  (not  under  seal) 

a  coiy oration,  entered  into  by  their  clerk  on  their  behalf  with  the  de- 

cuied  before  fendants  and  others. 

action  brought.         -— „ 

and  under  The  first  count  of  the  declaration  stated,  that  thereto- 

fondant  has  re-  ^^^®'  *^^  before  and  at  the  time  of  the  making  and  enter- 
^h^^efit  f  ^°S  ^^^^  *^®  articles  of  agreement  thereinafter  in  that 
the  considera.  couut  mentioned  and  set  forth,  a  petition  had  been  pre- 
he  bargained,  it  scntcd  to  the  House  of  Commons,  and  was  then  pending, 

is  no  answer  to 

an  action  of  assumpsit  by  the  corporation,  that  the  corporation  itself  was  not  originally  bound 

by  the  contract,  by  reason  of  its  not  having  been  made  mider  their  common  seal. 

Even  if  the  contract  had  been  exectUory  only  on  the  part  of  the  corporation — SembU,  that 
their  suing  opon  it  would  amount  to  an  admission  on  record  by  them  that  such  contract  was 
duly  entered  into  on  their  part,  so  as  to  be  obligatory  on  themselves;  and  that  such  admission 
on  the  record  would  estop  them  from  setting  up  as  an  objection  in  a  cross-action  that  the 
contract  was  not  sealed  with  their  common  seal. 

Hie  declaration  stated,  by  way  of  inducement,  that  the  defendants  had  presented  a  petition 
to  the  House  of  Commons  for  a  bill  for  draining  and  redaiming  certain  slob  or  waste  land  in 
Ireland,  the  introduction  of  which  bill  was  opposed  by  the  plaintiffs,  and  also  by  one  R.  Ogilby 
on  his  own  behalf;  and  then  proceeded  to  allege,  that,  by  an  agreement  made  on  the  17th  of 
March,  1838,  "  betw^n  J.  D.  Towse  on  behalf  the  plaintiffs"  of  the  first  part,  one  Kensit,  on 
behalf  of  Ogilby  of  the  second  part,  and  the  defendants  of  the  third  part,  for  preventing  expense 
and  settling  rights,  it  was  agreed  that  the  plaintiffs  and  Ogilby  should  respectively  wiUidraw  all 
opposition  to  tibe  farther  progress  of  the  bUl ;  that  the  powers  and  clauses  to  be  inserted  in  the 
act  should  be  agreed  and  settled  by  the  solicitors,  in  order  that  the  biU  might  be  as  perfect  and 
beneficial  to  all  parties  as  it  could  be  made,  and  that  any  disputes  should  be  settled  by  Mr.  Brodie, 
whose  determination  was  to  be  final ;  that  the  plaint^t  and  Ogilby  respectively  should  use  all 
reasonable  means  and  endeavours  to  promote  the  progress  qfths  bill  and  to  procure  an  act  of 
parliament  to  pass  thereupon ;  that  part  of  the  slob  should  be  allotted  and  given  to  the  plaintiffs, 
and  a  proportion  of  the  slob  allotted  and  given  to  Ogilby ;  that  such  allotments  should  be  abso- 
lutely reserved  in  the  act  to  the  plaintiffs  and  Ogilbv  respectively  free  of  expense  of  draining, 
&c. ;  that  the  defendants  would,  on  the  passing  of  the  act,  pay  the  plaintiffs  1000/.,  that  the 
defendants  would  pav  all  costs  of  and  attendant  upon  the  application  for  and  obtaining  the  act ; 
that  the  allotments  should  be  taken  by  the  plaintiffs  and  Ogilby  in  full  of  all  rights ;  and  that 
they  would  indemnify  the  defendants  against  claims  of  tenants  &c. 

The  defendant  pleaded,  fourthly,  that  the  plaintiffs  did  not  continually  from  time  to  time  and 
at  all  times  up  to  and  until  the  time  of  passing  the  act  of  parliament  use  all  reasonable  means 
and  endeavours  to  promote  the  progress  of  the  said  biU,  and  to  procure  an  act  of  parliament 
to  pass  thereupon : — Held,  that  the  matter  stated  in  the  plea  did  not  amount  to  a  condition 
precedent. 

The  fifth  plea  stated  that  the  plaintiffs  presented  a  petition  to  the  House  of  Lords  against  the 
preamble  of  the  bill : — Held,  bad,  as  being  an  argumentative  traverse  either  of  the  averment  that 
the  plaintiffs  withdrew  their  opposition  to  the  bill,  or  of  the  averment  that  they  used  all  reason- 
able means  to  promote  the  bill,  without  distinctly  shewing  to  which  it  was  intended  to  apply. 


HILABT  TEBMy  6  VICTOBIJS.  57 

at  the  instance  and  on  behalf  of  the  defendants,  that        1843. 
is  to  say,  for  leave  to  bring  into  the  said  House  of  CJom-  p,^^^j^^J^„. 
mons  a  bill  for  draining,  embanking,   and  reclaiming  Co. 

certain  slob  or  waste  lands  in  Lough  Swilly  and  Lough  Robsiltson. 
Fojie,  in  the  counties  of  Donegal  and  Londonderry,  in 
L:eland :  that  the  plaintiffs,  before  and  until  and  at  the 
time  of  the  making  of  the  said  articles  of  agreement  there- 
inafter next  mentioned,  had  opposed  and  were  then  op- 
posing, and  objected  to  the  bringing  in  and  passing  of 
such  bill :  that  one  Robert  Ogilby  at  those  times  also  ob- 
jected to  and  opposed  the  introduction  of  the  same  bill, 
separately  and  apart  from  the  plaintiffs  and  on  his  own 
behalf:  that  theretofore,  to  wit,  on  the  17th  of  March,  Agieemcnt. 
1838,  by  certain  articles  of  agreement  in  writing  then 
made  and  entered  into  by  and  between  J.  D.  Tawse,  for  and 
on  behalf  the  plabUiffSj  therein  described  as  the  Wardens 
and  Commonalty  of  the  Mystery  of  Fishmongers  of  the 
city  of  London,  commonly  called  the  Fishmongers'  Com- 
pany, of  the  first  part,  T.  O.  Eensit,  for  and  on  behalf  of 
the  said  Robert  Ogilby,  of  the  second  part,  and  the  de- 
fendants of  the  third  part — after  reciting  that  a  petition 
had  then  lately  been  presented  to  the  House  of  Commons 
at  the  instance  and  on  behalf  of  the  defendants,  the  parties 
thereto  of  the  third  part,  for  leave  to  bring  in  a  bill  for 
draining,  embanking,  and  reclaiming  the  slob  or  waste 
land  in  Lough  Swilly  and  Lough  Foyle,  in  the  said  counties 
of  Donegal  and  Londonderry  (being  the  said  petition 
thereinbefore  mentioned),  and  that  certain  proceedings 
had  been  thereupon  had,  and  that  the  plaintiffs  and  the 
said  Robert  Ogilby  were  then  respectively  seised,  possessed 
of,  or  otherwise  entitled  to  certain  lands  abutting  upon  or 
adjacent  to  certain  parts  of  the  said  slob  or  waste  land  in 
Lough  Foyle  aforesaid,  and  in  respect  of  such  lands  then 
were  or  claimed  to  be  entitled  to  the  said  slob  or  waste 
land  adjacent  thereto,  and  to  certain  rights  and  privileges 
in,  over,  and  upon  the  same ;  and  also  reciting  that  the 
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plaintiffs  and  the  said  Robert  Ogilby  then  objected  to  the 
said  intended  bill  and  the  powers  and  authorities  thereby 
sought  to  be  obtained^  as  injurious  to  their  said  respective 
rights^  and  had  by  their  agents  opposed  the  proceedings 
necessary  for  the  introduction  thereof  into  parliament  (be- 
ing the  said  opposition  by  the  plaintiffs  and  the  said 
Bobert  Ogilby  respectively  thereinbefore  mentioned) — ^it 
was  by  the  said  agreement^  for  the  purpose  of  preventing 
the  expense  of  further  opposition  to  the  said  intended  bill, 
and  for  settling  and  adjusting  the  rights  of  the  plaintiffs 
and  Bobert  Ogilby  respectively  to  the  said  slob  or  waste 
land  so  sought  to  be  reclaimed,  mutually  agreed  by  and 
between  the  sfiid  parties  to  the  said  agreement,  and  they 
did  thereby  mutually  agree  each  with  the  others  and  other 
of  them,  in  manner  following,  that  is  to  say^  that  the 
plaintiffs  and  the  said  Bobert  Ogilby  should  respectively 
withdraw  all  opposition  to  the  further  progress  of  the  bill 
to  be  brought  into  parliament  and  promoted  by  the  de- 
fendants, the  parties  thereto  of  the  third  part,  for  draining, 
embanking,  and  reclaiming  the  said  slob  or  waste  land  in 
Lough  Foyle  aforesaid ;  that  the  several  powers  and  author- 
ities to  be  granted  by  the  said  bill,  and  the  several  clauses, 
provisoes,  and  restrictions  and  stipulations  therein  to  be 
contained,  should  be  agreed  upon  and  settled  by  and  be* 
tween  the  solicitors  of  the  said  parties  to  the  said  agree- 
ment before  any  proceedings  should  take  place  thereupon 
in  committee  of  either  House  of  Parliament,  to  the  intent 
and  with  the  object  that  the  said  bill  might  be  as  perfect 
and  beneficial  for  the  interest  of  all  the  said  parties  in  the 
reclamation  of  the  said  slob  or  waste  land  as  it  could  be 
made ;  and  that,  if,  in  framing  and  perfecting  the  said  bill, 
any  difference  or  dispute  should  arise  between  the  said 
parties,  or  any  of  them,  in  regard  to  any  clause,  matter,  or 
thing  which  any  of  the  said  parties  might  desire  to  insert 
or  have  omitted  in  the  said  bill,  such  difference  or  dispute 
should  be  referred  forthwith  to  Mr.  Brodi^  for  his  opinion 
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and  detennination^  which  should  be  final  and  oondnnve  1843. 
on  the  said  parties;  that  the  plaintiffs  and  Bobert  Ogilby  p,gHi,J„o«M' 
respectively  should^  by  petition  or  otherwise^  at  the  ex-  po- 
pense  of  the  defendants^  nse  all  reasonable  means  and  Robsktcow. 
endeaTOors  to  promote  the  progress  of  the  said  bill  and 
procure  an  act  of  parliament  to  pass  thereupon;  that  such 
part  of  the  said  slob  or  waste  land  as  was  opposite  to  the 
plaintiffs'  estate^  bounded  by  the  canal  on  the  one  side  and 
by  Mr.  MaxwelFs  property  on  the  other^  and  extending 
to  the  site  of  the  proposed  embankment  as  laid  down  in 
Mr,  M^eill's  plan,  should  be  allotted  and  given  to  the 
plaintifis ;  that  a  proportion  equal  to  one  tenth  part  of  the 
whole  of  the  slob  or  waste  land  opposite  to  the  fo>ntage 
of  the  lands  of  the  said  Bobert  Ogilby  which  should  be  re* 
claimed  under  the  powers  of  the  intended  act,  should  be 
allotted  and  given  to  the  said  Bobert  Ogilby,  such  propor- 
tion of  the  said  slob  or  waste  land  to  be  part  of  the  slob 
opposite  such  frontage  as  aforesaid,  and  to  be  selected  by  the 
said  Bobert  Ogilby  and  the  defendants  with  due  regard 
to  the  convenience  and  interest  of  the  said  Bobert  Ogilby 
so  fieur  as  the  same  could  be  accomplished  consistently  with 
an  arrangement  for  the  cession  of  further  portions  of  the 
said  slob  entered  into  by  the  defendant  T.  J.  D.  with  cer- 
tain other  persons,  it  being  understood  that  such  arrange- 
ment was  not  to  affect  or  prejudice  any  right  of  the  said 
Bobert  Ogilby;  that  such  respective  allotments  or  pro- 
portions should  be  absolutely  reserved  in  the  said  intended 
act  to  the  plaintiffs  and  their  successors,  and  to  the  said 
Bobert  Ogilby  and  his  heirs,  respectively,  free  and  indem- 
nified of  and  from  and  against  all  costs,  charges,  and  ex- 
penses attending  the  embanking,  draining,  and  reclaiming 
the  said  slob,  or  any  other  charge,  stipulation,  restriction, 
or  condition  whatsoever :  and  the  defendants  did  also  in 
and  by  tiie  said  agreement  undertake  and  agree  that  they 
would,  on  the  passing  of  the  said  intended  act,  pay  to  the 
plaintiffs  the  sum  of  1000/.,  and  that  the  defendants  should 
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and  would  pay  aU  costs  and  expenses  of  and  attendant 
upon  the  application  for  and  obtaining  the  said  act :  and 
lastly^  it  was  in  and  by  the  said  articles  of  agreement 
agreed  by  and  on  the  part  of  the  plaintiffs  and  the  said 
Robert  Ogilby,  that  the  aforesaid  proportions  or  allot- 
ments of  the  said  slob  or  waste  land^  when  reclaimed, 
which  should  be  allotted  to  them  respectively  as  afore- 
said^ should  be  received  and  taken  by  them  respectively 
in  full  of  all  rights  and  claims  of  the  said  plaintiffs  and 
the  said  Robert  Ogilby  respectively^  or  any  of  their  re- 
spective tenants  claiming  firom  or  under  them  or  him, 
in  respect  of  the  said  slob  or  waste  land,  and  that  the 
plaintiffs  and  the  said  Robert  OgOby  respectively  would 
protect  and  indemnify  the  defendants  from  and  against 
any  right  or  claim  derived  from  or  under  the  plaintiffs 
and  the  said  Robert  Ogilby  respectively^  which  should  or 
might  be  made  by  any  of  their  said  tenants  respectively 
in,  to,  or  upon  the  said  slob  or  waste  land,  or  any  part 
thereof,  save  and  except  as  to  any  contract  or  engage- 
ment which  might  have  been  then  entered  into  by  the 
defendants,  or  any  or  either  of  them,  with  the  said  te- 
nants respectively,  or  any  or  either  of  them,  in  respect 
thereof:  that  theretofore,  and  after  the  making  of  the  said 
articles  of  agreement,  to  wit,  on  the  said  17th  of  March, 
1838,  by  a  certain  memorandum  then  written  and  indorsed 
on  the  said  articles  of  agreement,  by  and  with  the  consent 
and  approbation  of  all  the  said  parties  to  the  said  articles 
of  agreement,  and  then  signed  by  one  J.  M.  Pearce  as  the 
solicitor  and  agent  of  the  defendants,  it  was  and  is  de- 
clared to  be  understood  between  the  said  parties  to  the 
said  articles  of  agreement,  that  the  plaintiffs  and  the  said 
Robert  Ogilby  were  only  severally  and  not  jointly  held 
and  bound  for  the  fulfilment  of  the  said  agreement  on 
their  own  respective  parts,  but  not  for  each  other;  and 
that  the  sum  of  1000/.  so  in  the  said  articles  of  agreement 
mentioned  to  be  paid  to  the  plaintiffs  was  for  certain  costs 
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and  expenses  which  they  the  plaintiffs  had  been  put  to        1843. 
dniing  the  then  present  year,  partly  in  a  certain  survey      "^     ^^^  , 
made  by  Mr.  M^eill^  and  for  his  plans  and  Taluations,  Co. 

which  surrey^  plans,  and  valuations  the  defendants  were  to  Robs&tsom. 
have  the  benefit  of,  but  that  they  were  to  be  forthwith 
returned  to  the  plaintiffs  if  the  said  sum  of  1000/.  should 
not  be  duly  paid  as  mentioned  in  the  said  agreement;  and 
it  was  also  thereby  agreed  that  the  said  agreement  for 
withdrawing  the  opposition,  and  facilitating  the  biU,  as  in 
the  said  articles  of  agreement  mentioned,  should  only  be 
and  remain  in  force  for  the  then  present  session  of  parlia- 
ment 1837-1838:  Averment^  that,  the  said  articles  of  Mutual  pro- 
agreement,  and  the  said  memorandum  so  indorsed  thereon 
as  aforesaid,  having  been  so  made  as  aforesaid,  afterwards, 
to  wit,  on  the  said  17th  of  March  in  the  year  last  afore- 
said, in  consideration  thereof  and  of  the  premises  aforesaid, 
and  aLM>  in  consideration  that  the  plaintiffs  would  then 
observe,  perform,  fulfil,  and  keep  all  things  in  the  said 
articles  of  agreement  and  memorandum  contained  on 
their  part  and  behalf  to  be  observed,  performed,  fulfilled, 
and  kept,  the  defendants  then  promised  the  plaintiffs  that 
they  the  defendants  would  observe,  perform,  fulfil,  and 
keep  all  things  in  the  said  articles  of  agreement  and 
memorandum  contained  on  their  part  and  behalf  to  be 
observed,  performed,  fulfilled,  and  kept,  so  far  as  concern- 
ed the  interest  of  the  plaintiffs :  that  thereupon  afterwards,  Sonrej,  plans, 
to  wit,  on  &c.  last  aforesaid,  and  on  the  faith  of  and  in  the  d^Jidanu^ 
pursuance  of  the  terms  of  the  said  articles  of  agreement 
and  memorandum,  they  the  pluntiffs,  confiding  in  the  said 
promise  of  the  defendants,  did  deliver  to  the  defendants, 
and  the  defendants  then  received  from  the  plaintiffs,  the 
said  survey  and  plans  and  valuations  in  the  said  memo- 
randum mentioned,  and  being  of  great  value,  to  wit,  of  the 
value  of  1000/. ;  and  the  defendants  then  and  firom  thence 
hitherto  had  actuaUy  had  and  enjoyed  the  full  benefit  and 
advantage  thereof,  according  to  the  true  intent  and  mean- 
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1843.        ing  of  the  said  memorandam,  and  had  derived  great  bene- 
FisHMOKGins'  **  ^^^  advantage  therefrom :  that,  from  the  time  of  the 
Co.  making  of  the  said  articles  of  agreement  and  memoran- 

RoBVRTBON.    dam,  and  the  said  promise  of  the  defendants  in  that 
behalf,  and  on  the  faith  thereof,  they  the  plaintiffs  did 
PUintifft'  op-     withdraw  all  opposition  to  the  introduction  of  the  said  bill 
^'wi^drawn.   in  the  said  articles  of  agreement  mentioned  and  referred 
to  into  parliament,  and  to  the  proceedings  of  the  defend- 
ants necessary  for  that  purpose,  and  that  the  said  Robert 
Ogilby  having  then  also  in  like  manner  withdrawn  all  such 
opposition  as  last  aforesaid,  thereupon  and  hj  reason  of 
the  withdrawal  of  such  opposition  to  the  introduction  of 
the  said  bill  as  aforesaid,  to  wit,  on  the  28rd  of  March, 
1838,  and  during  the  said  session  of  parliament  in  the  said 
memorandum  mentioned,  they  the  defendants  obtained 
leave  to  bring  in  and  introduce  their  said  bill  into  parlia- 
BUI  brooght       ment,  to  wit,  into  the  House  of  Commons,  and  the  same 

into  parliament. 

bill  was  afterwards,  to  wit,  on  the  26th  of  March  in  the 

year  last  aforesaid  accordingly  brought  in  and  introduced, 
to  wit,  into  the  House  of  Commons,  and  there  promoted 
by  the  defendants,  that  is  to  say,  for  draining,  embanking, 
and  reclaiming  the  said  slob  or  waste  land  in  Lough  Foyle 
as  aforesaid,  which  said  bill  was  intituled,  and  in  fact  was, 
''  A  bill  for  draining  and  embanking  certain  lands  in 
Lough  Swilly  and  Lough  Foyle,  in  the  counties  of  Done- 
gal and  Londonderry,''  and  was  and  is  the  said  bill  so 
intended  to  be  brought  into  parliament  and  promoted  by 
the  defendants  as  in  the  said  articles  of  agreement  men- 
tioned, in  pursuance  of  the  said  petition  therein  also 
Prorisionii  of     mentioned :  that,  after  the  bringing  in  of  the  said  last- 
e/betwe^LtibT  me&tioned  bill,  and  before  any  proceedings  took  place  in 
P''^*^*  committee  of  either  House  of  Parliament  upon  the  powers 

and  authorities  to  be  thereby  granted,  or  the  clauses,  pro- 
visos, restrictions,  and  stipulations  therein  contained  or  to 
be  contained,  or  any  of  them,  to  wit,  on  the  said  26th  of 
March,  1838,  and  on  divers  days  and  times  between  that 
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day  and  any  proceedings  taking  place  as  last  aforesaid  in        ig43. 
committee  of  either  House  of  Parliament,  the  several  yibbmovombm' 
powers  and  authorities  granted  or  to  be  granted  by  the  c:o. 

said  last-mentioned  bill,  and  the  several  clauses,  provisos,     Robsetsoit. 
restrictions,  and  stipulations  therein  to  be  contained,  were 
discussed  and  considered  by  the  respective  solicitors  of  and 
for  the  plaintiffs  and  the  said  Robert  Ogilby  and  the  de- 
fendants respectively,  to  the  intent  and  with  the  object 
that  the  said  last-mentioned  bill  might  be  firamed  and 
perfected  to  be  as  perfect  and  beneficial  for  the  interest  of 
aU  the  said  parties  in  the  reclamation  of  the  said  slob  or 
-waste  land  as  it  could  be  made,  according  to  the  true 
intent  and  meaning  of  the  said  articles  of  agreement  and 
memorandum :  that,  in  framing  and  perfecting  of  the  said  Diffeienoes 
bill  as  last  aforesaid,  and  during  such  discussion  and  consi-  ^'^^^^ 
deration,  divers  disputes  and  differences  having  then  arisen 
between  the  said  parties  in  regard  to  certain  clauses,  mat- 
ters, and  things  which  the  plaintiffs  and  the  said  Robert 
Ogilby  and  the  defendants  respectively  then  wished  to 
insert,  and  to  certain  other  clauses,  matters,  and  things 
which  the  plaintiffs  and  the  said  Robert  OgOby  and  the 
defendants  then  respectively  wished  to  omit  in  and  from 
the  said  last-mentioned  bill,  the  same  disputes  and  differ- 
ences were  then,  to  wit,  on  the  4th  of  May  in  the  year  last  ^  were  re- 

fenred  to  Mr. 

aforesaid,  in  pursuance  of  the  said  agreement  in  that  be-  Brodie. 
half,  forthwith  referred  by  the  plaintiffs  and  the  said  Robert 
Ogilby  and  the  defendants  to  the  said  Mr.  Brodie  for  his 
opinion  and  determination :  that  afterwards,  and  before  any 
proceedings  were  taken  thereupon  in  committee  of  either 
House  of  Parliament,  to  wit,  on  fee.  last  aforesaid,  the  said 
Mr.  Brodie,  with  the  consent  and  at  the  request  of  the 
plaintiffs  and  the  said  Robert  Ogilby  and  the  defendants 
(die  plaintiffs  and  the  said  Robert  Ogilby  and  the  defend- 
ants respectively  then  mutually  agreeing  to  be  bound  and 
concluded  thereby  as  to  the  said  matters  in  difference  and 
dispute),  did  give  his  opinion  and  determination  upon  the 
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1843.        said  clauses^  matters^  and  things  so  in  dispute  and  differ- 
Fishmonobm'  ®^^  ^^^  referred  to  him  as  aforesaid^  and  afterwards^  and 
Co.  before  any  proceedings  took  place  thereupon  in  committee 

RoBXRnov.  of  either  House  of  Parliament^  to  wit^  on  the  day  and 
year  last  aforesaid^  the  last-mentioned  biU^  and  the  several 
powers  and  authorities  to  be  thereby  granted^  and  the  seve- 
ral clauses^  provisos,  restrictions,  and  stipulations  therein  to 
be  contained,  to  wit,  as  settled  and  determined  by  the  said 
Mr.  Brodie  as  aforesaid,  were  agreed  upon,  determined, 
and  settled  by  and  between  the  plaintiffs  and  the  said 
Bobert  Ogilby  and  the  defendants,  and  their  respective 
solicitors,  to  wit,  to  the  intent  and  with  the  object  afore- 
said, uid  the  same  last-mentioned  bill  so  agreed  upon, 
settled,  and  determined  as  last  aforesaid  then  was  as  per- 
fect and  beneficial  for  the  interest  of  all  the  said  parties  in 
the  reclamation  of  the  said  slob  or  waste  land  as  the  same 
could  be  made,  according  to  the  true  intent  and  meaning 
of  the  said  articles  of  agreement  and  memorandum  and 
the  said  promise  of  the  defendants :  that,  among  other 
clauses,  provisos,  restrictions,  and  stipulations  contained  in 
the  said  last-mentioned  bill  so  settled  and  agreed  upon  as 
last  aforesaid,  were  contained  divers  clauses  and  stipula- 
tions whereby  the  said  part  of  the  said  slob  or  waste  land 
which  was  so  agreed  to  be  allotted  and  given  and  reserved 
to  the  plaintiffs  as  thereinbefore  was  mentioned,  was  and 
would  be  on  the  passing  of  the  said  bill  as  so  settled  and 
agreed  as  last  aforesaid,  allotted  and  absolutely  reserved  in 
and  by  the  said  intended  act  to  the  plaintiffs  and  their 
successors  free  and  indemnified  of  and  from  and  against 
all  costs,  charges,  and  expenses  attending  the  embanking, 
draining,  and  reclaiming  the  said  slob,  or  any  other  charge, 
stipulation,  restriction,  and  condition  whatsoever,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  articles  of 
agreement  and  memorandum  respectively :  that  all  opposi* 
tion  to  the  introduction  of  the  said  bill  into  parliament 
having  been  so  withdrawn  as  aforesaid,  and  the  same  bill 
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having  been  so  introduced  into  the  House  of  Commons  as        1843. 
aforesaid,  and  the  said  several  powers  and  authorities  to  „  ^^     "^"^  , 
be  granted  by  the  said  bill  when  passed  into  a  statute^  and  Co. 

the  several  clauses^  provisos^  restrictions^  and  stipulations     robultson. 
to  be  therein  contained^  having  been  determined^  agreed 
npon^  and  settled  as  last  aforesaid  by  and  between  the 
plaintiffb  and  the  defendants  and  the  said  Bobert  Ogilbj^ 
and  their  respective  solicitors^  according  to  the  true  intent 
and  meaning  of  the  said  articles  of  agreement  and  memo-^ 
randum^  they^  the  plaintiffs^  further  confiding  in  the  said 
promise  of  the  defendants^  did  thenceforth  continually  ATerment  that 
from  time  to  time  and  at  aU  times  up  to  and  until  the  ue/aUreaMm- 
time  of  the  passing  the  act  of  parliament  thereinafter  in  "^^J^*" 
that  count  mentioned^  use  all  reasonable  means  and  en-  om, 
deavours  to  promote  the  progress  of  the  said  bill  so  deter* 
mined,  agreed  upon,  and  settled  as  aforesaid,  and  to  pro- 
cure an  act  of  parliament  to  pass  thereupon,  according  to 
the  true  intent  and  meaning  of  the  said  articles  of  agree- 
ment and  memorandum,  and  did  withdraw  all  opposition  and  withdrew 
of  them  the  plaintiffs  to  the  progress  of  the  same  last-  totheprogreM 
mentioned  bill,  according  to  the  true  intent  and  meaning  ^^^da^ 
of  the  said  articles  of  agreement  and  memorandum;  and  petition  in  its 
that,  after  the  making  of  the  said  promise  of  the  defend- 
ants, and  before  the  passing  of  the  act  of  parliament  lastly 
above  referred  to,  to  wit,  on  the  11th  of  May,  1838,  they 
the  plaintiffs  did,  in  further  pursuance  of  the  said  articles 
of  agreement,  and  on  the  fiedth  of  the  said  promise  of  the 
defendants  and  at  their  request,  present  a  petition  to  the 
House  of  Commons  in  favour  of  the  said  bill  so  brought 
in  and  promoted  by  the  defendants,  whereby  it  was  prayed 
by  the  plaintiffs  that  the  said  bill  might  pass  into  a  law ; 
and  that  they  the  plaintiffs,  by  means  of  the  said  petition 
and  otherwise,  did  endeavour  to  promote  the  progress  of 
the  last-mentioned  biU,  and  to  procure  an  act  of  parlia- 
ment to  pass  thereupon,  according  to  the  true  intent  of 
the  said  articles  of  agreement  and  memorandum :  that  the 
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1843.        said  Bobert  Ogilby  did  also  in  like  manner  withdraw  all 

"^     "^     '  .  opposition  to  the  progress  of  the  said  bill  so  determined. 

Co.         agreed  npon^  and  settled  as  aforesaid^  and  also  use  all  rea- 

RoBWTsoN.   fionable  means  and  endeavours  to  promote  the  progress  of 

That  OgUby      ^^^  last-meutioued  bill,  and  to  procure  an  act  of  parlia- 

aiso  withdrew     ment  to  pass  thereupon  as  last  aforesaid :  that,  through 

hu  oppoflltioily  r  r  /  o 

&c.  and  by  means  of  the  plaintiffs  having  so  endeavoured,  and 

in  and  about  their  said  endeavours  to  promote  the  progress 
of  the  said  last-mentioned  bill,  and  to  procure  an  act  of 
parliament  to  pass  thereupon  as  aforesaid,  they  the  plain- 
tiffs had  been  and  were  necessarily  put  to  and  occasioned 
and  obliged  to  and  did  actually  incur,  sustain,  and  pay 
certain  reasonable  and  proper  costs  and  expenses,  amount- 
ing to  a  large  sum  of  money,  to  wit,  1200/. :  that  such 
costs  and  expenses  were  so  incurred  and  sustained  from 
time  to  time  at  the  request  of  the  defendants,  and  during 
the  said  session  of  parliament  in  the  said  memorandum 
Bin  pnued  with  mentioned :  that  afterwards,  and  during  the  said  session 
therein  not  at-  of  parliament  in  the  said  memorandum  mentioned,  and 
Saitttift  or  re!  ^^^8  before  the  commencement  of  this  suit,  to  wit,  on  the 
ferred  to  Mr.  27th  of  July,  1888,  the  said  last-mentioned  bill  so  brought 
into  parliament  as  aforesaid,  with  divers  alterations  in  the 
same  and  additions  thereto,  and  which  had  not  been  set- 
tled or  agreed  upon  by  the  plaintiffs  or  their  solicitor,  or 
referred  to  or  determined  upon  by  the  said  Mr.  Brodie, 
was  passed  and  carried  through  parliament,  and  then  re- 
ceived the  assent  of  our  sovereign  lady  Queen  Victoria, 
and  the  same  then,  to  wit,  on  the  day  and  year  last  afore- 
said, became  and  was  and  thence  hitherto  had  been  and 
still  was  an  act  of  parliament  made  and  passed  in  the  ses- 
sion of  parliament  held  in  the  first  and  second  years  of  the 
reign  of  Queen  Victoria,  and  was  and  is  intituled  ''An  Act 
for  draining  and  embanking  certain  lands  in  Lough  SwiUy 
and  Lough  Foyle,  in  the  counties  of  Donegal  and  London- 
derry,'' of  which  the  defendants  then  had  notice :  that  the 
plaintiffs  and  the  said  Robert  Ogilby  had  been  at  all  times 
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since  the  making  of  the  said  articles  of  agreement  bitherto        1843. 

ready  and  willing  that  such  part  of  the  said  slob  or  waste  _  ^    ^^"^ 

Fisbmonobm' 
land  as  is  opposite  to  the  said  estate  of  the  plaintiffs,  and         Co. 

bounded  hj  the  before-mentioned  canal  on  the  one  side  Bobultsom. 
and  bj  the  said  property  of  the  said  Mr.  Maxwell  on  the 
other,  and  extending  to  the  site  of  the  said  proposed  em- 
bankment as  laid  down  in  the  said  Mr.  M^eill's  plan, 
should  be  allotted  and  given  to  the  plaintiffs,  and  should 
be  absolutely  resenred  to  them  and  their  successors  in  and 
by  the  said  intended  act  in  the  said  articles  of  agreement 
mentioned;  and  that  the  said  allotment  or  proportion  of 
the  said  slob  or  waste  land  so  proposed  to  be  allotted  and 
given  to  the  said  Bobert  Ogilby  should  be  allotted  and 
given  to  him  and  absolutely  reserved  to  him  and  his 
heirs  by  the  said  intended  act,  according  to  the  true  in- 
tent and  meaning  of  the  said  articles  of  agreement  and 
memorandum:  that  they  the  plaintiffs  had  also  always 
from  the  time  of  the  making  of  the  said  articles  of 
agreement  hitherto  been  ready  and  willing  to  receive  and 
take  the  aforesaid  proportion  or  allotment  so  agreed  to 
be  allotted  and  given  and  reserved  to  them  as  in  the  said 
articles  of  agreement  mentioned  of  the  slob  or  waste 
land  in  full  of  all  rights  and  claims  of  the  plaintiffs, 
and  of  all  and  every  of  their  respective  tenants  claiming 
firom  or  under  them  or  him  in  respect  of  the  said  slob  or 
waste  land,  and  to  protect  and  indemnify  the  defendants 
firom  and  against  any  right  or  claim  derived  from  or  under 
the  plaintiffs  or  their  successors,  which  should  or  might  be 
made  by  any  of  their  respective  tenants  in,  to,  or  upon  the 
said  slob  or  waste  land,  or  any  part  thereof,  save  and  ex- 
cept as  in  the  said  articles  of  agreement  mentioned,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  articles  of 
agreement;  and  that  no  such  claim  or  demand  had  hi- 
therto been  made  by  the  tenants  of  the  said  plaintiffs,  or 
by  any  or  either  of  such  tenants,  in,  to,  or  upon  the  said 
slob  or  waste  land,  or  any  part  thereof:  that,  although, 

r2 
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1843.        from  the  time  of  the  making  of  the  said  articles  and  me- 
"^"^^  ^  morandmn  respectiyely  hitherto,  the  plaintiffs  had  always 
Co.         well  and  truly  observed,  performed,  fulfilled,  and  kept  the 
R0BBRT8ON.  '*^™®  ^"^  ^  things  on  their  part  and  behalf  to  be  observed, 
performed,  fulfilled,  and  kept ;  of  all  which  said  premises 
the  defendants  long  before  the  commencement  of  the  suit, 
and  before  and  at  the  several  times  of  the  committing  of 
the  several  breaches  of  promise  by  the  defendants  there- 
after in  that  count  mentioned  respectively  had  notice: 
Pint  breach—    Yet  the  defendants,  disregarding  their  said  promise  in  that 
bm  of  dams    behalf,  after  the  said  bill  had  been  so  settled,  determined, 
u^'  °an?^  *^^  agreed  upon  as  aforesaid,  according  to  the  true  intent 
mitted  to  Mr.    and  meaning  of  the  said  articles  of  agreement,  and  before 
the  said  bill  had  passed  the  House  of  Commons,  and  dur- 
ing the  said  session  in  the  said  memorandum  mentioned, 
to  wit,  on  the  24th  of  May,  1838,  and  on  divers  other  days 
and  times  between  that  day  and  the  time  of  the  said  bill 
passing  the  said  House  of  Commons,  the  defendants  did, 
without  the  consent  of  and  against  the  will  of  the  plaintiffs 
and  their  solicitor,  of  which  the  defendants  then  had  no- 
tice, cause  and  procure  divers  powers  and  authorities,  and 
divers  clauses,  provisos,  restrictions,  and  stipulations  to  be 
inserted  and  contained  in  the  said  bill,  and  certain  pro- 
ceedings to  take  place   thereupon,  at  the  several  times 
aforesaid,  before  the  said  committee  of  the  House  of  Com- 
mons, without  the  said  last-mentioned  powers  and  autho- 
rities, clauses,  provisos,  restrictions,  and  stipulations,  or 
any  or  either  of  them,  having  been  first  agreed  upon  or 
settled  by  the  said  plaintiffs  or  their  solicitors  or  any  other 
person  on  their  behalf,  and  without  the  same  or  any  or 
either  of  them  having  been  approved  of,  settled,  or  deter- 
mined by  the  said  Mr.  Brodie,  according  to  the  terms  of 
the  said  agreement,  although  divers  disputes  and  differ- 
ences then  arose  between  the  plaintiffs  and  the  defendants 
respecting  the  same,  and  in  framing  and  perfecting  the 
Second  breach—  said  bill  in  respect  thereto:    That  such  last  -  mentioned 
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powers  and  anthoritiesj  clauses^  provisos^  restrictions,  and         1843. 
stipulations  were  not  nor  are,  nor  were  nor  are  nor  was  „        "^"^  . 

^    .  .FlSBMONOXSa' 

nor  IS  any  or  either  of  them,  in  accordance  with  the  said         Co. 
bill  and  the  said  powers  and  authorities,  clauses,  provisos,    robbrtson. 
restrictions,  and  stipulations  so  settled  and  determined  by  sachdsoMi&e. 
the  said  Mr.  Brodie  as  aforesaid,  and  so  agreed  upon,  de-  J^^^J^j^^' 
termined,  and  settied  by  and  between  the  plaintiffs  and  agreement— 

wheivoy  the 

defendants  and  the  said  Robert  Ogilby  as  thereinbefore  piaintifb  wen 
mentioned,  but  contrary  thereto  and  to  the  true  intent  iJ^Qiaeecl  n- 
and  meaning  of  the  said  articles  of  agreement  and  pro-  JfJi^^^*'^ 
miae  of  the  defendants ;  and  through  and  by  means  of  waste. 
such  last-mentioned  powers  and  authorities,  clauses,  pro- 
Tisos,  restrictions,  and  stipulations  so  caused  to  be  inserted 
and  contained  in  the  said  bill  by  the  defendants  as  last 
aforesaid,  the  said  allotment  or  proportion  of  the  said  slob 
or  waste  land  so  agreed  to  be  allotted  and  given  and  re- 
served to  the  plaintiffs  as  aforesaid,  was  not  so  allotted, 
given,  or  reserved  in  or  by  the  said  bill  to  the  plaintiffs 
and  their  successors,  according  to  the  true  intent  and 
meaning  of  the  said  articles  of  agreement  and  the  said  pro- 
mise of  the  defendants :  that,  on  the  passing  of  the  said 
intended  act,  and  by  reason  of  the  premises  last  aforesaid, 
the  said  last-mentioned  proportion  or  allotment  of  the  said 
slob  or  waste  land  was  not  nor  is  absolutely  reserved  to 
the  plaintiffs  and  their  successors  in  and  by  the  said  act  of 
parliament  so  made  and  passed  as  aforesaid,  contrary  to 
the  said  articles  of  agreement  and  promise  of  the  defend- 
ants in  that  behalf,  and  in  breach  thereof;  and  the  plain- 
tifls  had  thereby  not  only  lost  and  been  deprived  of  divers 
great  profits,  benefits,  and  advantages,  to  wit,  of  the  value 
of  1000/.,  which  they  the  plaintiffs  might  and  otherwise 
would  have  derived  and  acquired  from  the  said  last-men- 
tioned part  of  the  said  slob  or  waste  land  being  so  reserved 
to  them  as  aforesaid,  but,  by  means  of  the  premises  afore- 
said, they  the  plaintiffs  were  and  had  been  put  to  and 
occasioned,  and  forced  and  obliged  to  incur,  and  necessarily 
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1843.        did  incur  and  sustain  divers  other  costs^  charges^  and  ex- 

„  "■     "^    ^   ,  penses,  to  wit,  amounting  to  the  sum  of  1300/..  in  and 
Pishmonobm'     ,  ,  .       °  ,  .,  -    , 

Co.  about  the  endeavouring  to  procure  the  said  part  of  the 

RoBBRTsoK.    s&id  slob  or  waste  land  so  agreed  to  be  allotted  and  given, 
to  the  plainti£fs  as  aforesaid  to  be  absolutely  reserved  to 
them  in  and  by  the  said  intended  act,  according  to  the 
true  intent  and  meaning  of  the  said  articles  of  agreement, 
and  in  accordance  with  the  said  bill  so  agreed  upouj  set- 
Tliird breaeh—  tied,  and  determined  as  thereinbefore  mentioned:  That 
^lSm!u  ^  the  defendants,  further  disregarding  their  said  promise,  did 
^^P^^^  not  nor  would,  nor  did  nor  would  any  or  either  of  them, 

or  any  persons  or  person  on  their  behalf,  on  or  at  anytime 
after  the  passing  of  the  said  act  of  parliament,  pay  or  cause 
to  be  paid  to  the  plaintiffs  the  said  sum  of  1000/.  in  the 
said  articles  of  agreement  and  memorandum  mentioned, 
or  any  part  thereof,  although  a  reasonable  time  for  paying 
the  same  elapsed  after  the  passing  of  the  said  act  and 
before  the  commencement  of  the  suit,  and  although  the 
defendants  were  during  that  time,  to  wit,  on  the  1st  of 
September,  1838,  and  often  afterwards,  requested  to  pay 
the  said  sum  of  1000/.  in  the  said  articles  of  agreement  and 
memorandum  mentioned  to  the  plaintiffs ;  but  the  defend- 
ants, to  pay  the  same  or  any  part  thereof  to  the  plaintiffs, 
had  hitherto  wholly  neglected  and  refused  and  still  did 
neglect  and  refuse,  and  the  said  last-mentioned  sum  of 
1000/.,  and  every  part  thereof,  still  was  and  remained 
wholly  due  and  owing  and  in  arrear  and  unpaid  from  the 
Fourth  breach  defendants  to  the  plaintiffs :  That  the  defendants  had  not 
^ojnetonung  ^^  ^^^  ^^^  before  or  since  the  passing  of  the  said  act  of 
&*«'."^^""  parliament,  although  often  requested  so  to  do  after  the 
making  of  such  default  in  payment  of  the  said  last-men- 
tioned sum  of  1000/.  as  last  aforesaid,  to  wit,  on  the  14th 
of  May,  1839,  as  yet  returned  the  said  survey,  plans,  and 
valuations  in  the  said  memorandum  mentioned,  and  being 
of  the  value  aforesaid,  or  any  or  either  of  them,  to  the 
plaintiffs;  but  the  defendants,  to  return  the  same  or  any 
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or  either  of  them  to  the  plaintiffs^  had  hitherto  whoUy        i843. 
neglected  and  refused^  and  still  did  neglect  and  refuse^      ""     •     ' 
and  had  kept  and  retained  the  same,  contrary  to  their  said         co. 
promise:  And  that,  although  snch  reasonable  costs  and    robbrtson. 
expenses  were  at  the  request  of  the  defendants  incurred,  YiKti  bmdi-- 
sustained,  and  paid  by  the  plaintiff's,  as  thereinbefore  men-  noD-pajmentof 

'^  "^  *^  the  ooatt  incur- 

tioned,  in  nsing  their  best  endeavours  by  petition  and  ndbytfae 
otherwise  as  aforesaid  to  promote  the  progress  of  the  said  ^  "* 
bill  so  agreed  upon,  determined,  and  settled  by  the  plain- 
tifEs  and  the  said  Bobert  Ogilby  and  the  defendants  as 
aforesaid,  and  to  procure  the  same  to  be  passed  into  an 
act  of  parliament  as  thereinbefore  mentioned,  to  wit,  to 
the  amount  of  1200/.,  of  which  the  defendants,  after  the 
passing  of  the  said  act  of  parliament,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  of  September, 
1838,  had  notice ;  and  although  the  defendants  were  then 
requested  to  pay  the  same,  and  a  reasonable  time  for  that 
puipose  had  thereafter  and  before  the  commencement  of 
this  suit  elapsed;  yet  the  defendants  had  not  paid  the  said 
last-mentioned  sum  of  money,  or  any  part  thereof,  to  the 
plaintiffs  or  to  any  other  person  or  persons,  but  had 
hitherto  wholly  neglected  and  refused,  and  still  did  and 
every  of  them  did  neglect  and  refuse  to  pay  the  same,  or 
any  part  thereof,  and  the  same  and  every  part  thereof  was 
stiU  due  and  owing  and  unpaid  by  the  defendants. 

There  was  also  a  count  upon  an  account  stated. 

The  defendants  severed  in  pleading. 

The  second  plea  pleaded  by  the  defendant  Robertson,  Pleis  bj  the 
stated — ^that  the  plaintiffs,  at  the  time  of  the  making  bertocm. 
of  the  said  articles  of  agreement,  and  also  of  the  said  Second  pie^— 
memorandum  in  the  first  count  mentioned,  were  and  still  tiffs  were'^a  mr- 
are  a  corporation  aggregate,  and  which  same  corpora-  1^^^]^,^ 
tion  aggregate  was  then  and  stiU  is  called  and  known  by  declared  on  not 

^°     °  ^   entered  into  by 

the  name  of  The  Wardens  and  Commonalty  of  the  Mys-  them  under 
tery  of  Fishmongers  of  the  city  of  London;  that  the  said  agent^an^o'!!^ 
articles  of  agreement  and  memorandum  were  not  nor  was  J^Il  ""^'^ 
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1843.        either  of  them  made  or  entered  into  hj  the  plaintiffs  by 

'^■"""'^   .  or  under  the  common  seal  of  the  said  corporation:  and 
Fishmongers 

Co.  that  the  said  articles  and  memorandum  were  not  nor  were 

RoBB^RTsoN.   cither  of  them  made  or  entered  into  by  any  person  for 

that  purpose  duly  authorized  by  any  instrument  in  writing 

under  the  said  common  seal  of  the  said  corporation — ^ve« 

rification. 

RepUcBtioii  As  to  the  plea  of  the  defendant  Bobertson  by  him  se- 

T.^was  the        condly  abovo  pleaded  as  to  the  first  count  of  the  dedara- 

wnffor"^      tion,  the  plaintiffs  not  denying  the  matters  stated  in  the 

plaintiffs,  and     said  sccoud  plea,  for  replication,  nevertheless,  said,  that, 

that  the  agree-  r      *  r  '  7  j  * 

ment  was  en-  before  and  at  the  several  times  of  the  making  and  entering 
him asrod/  ^^^^ ^^^  ^^  articles  of  agreement  and  memorandum  re- 
"^^T  'md  spcctively  in  the  said  first  count  mentioned,  and  which  on 
on  behalf  of  the  the  faith  of  the  defendants'  said  promise  were  so  acted 
mtheccmrse  upon  and  performed  by  the  plaintiffs  on  their  part  as 
^oe^hisan.  therein  also  mentioned,  the  said  J.  D.  Towse  had  been  and 
pioyment  wd  ^^s  the  attorney  and  solicitor  of  the  plaintiffs,  and  had 
and  by  the  been  and  was  employed  by  them  the  plaintiffs  as  such  so- 
plamtiffl[  licitor  and  as  the  agent  for  them  and  on  their  behalf  in 

and  about  the  conduct  and  management  of  the  said  oppo- 
sition of  the  plaintiffs  to  the  bringing  in  and  passing  of 
the  said  bill  in  the  first  count  firstly  above  mentioned  and 
referred  to,  and  the  supporting  the  said  claims  of  the  plain- 
tiffs to,  in,  over,  and  upon  the  said  slob  or  waste  land 
in  the  said  articles  of  agreement  mentioned,  and  also  in 
and  about  the  making  and  entering  into  the  said  articles 
of  agreement  and  memorandum  respectively;  and  that  the 
said  articles  of  agreement  and  memorandum  were  respec- 
tively made  and  entered  into  and  consented  to  and  ap- 
proved of,  as  in  the  said  first  count  mentioned,  by  the 
said  J.  D.  Towse  as  such  solicitor  and  agent  as  aforesaid 
for  and  on  behalf  of  the  plaintiffs,  and  in  the  course  and 
performance  of  his  the  said  J.  D.  Towse's  employment  and 
duty  as  such  solicitor  and  agent  as  aforesaid,  and  by  and 
with  the  authority,  consent,  and  approbation  of  the  plain- 
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tiffs,  and  of  which  the  defendants  at  the  respective  times        1843. 
of  the  making  and  entering  into  the  said  articles  of  agree-  ^  ^"'"''         . 

FlSHMONOIKS 

ment  and  memorandom  respectively  had  notice — ^verificar  Co. 

^<^^  ROBBRTtON. 

The  defendant  Robertson  rejoined  that  the  plaintiffs,  Reioinder— 
before  and  at  the  several  times  of  the  making  and  enter-  pointment'of 
ing  into  the  said  articles  of  agreement  and  memorandum  ^^^^^ 
respectively  in  the  said  replication  and  first  count  men-  thepUindffi 
tioned,  were  and  still  are  a  corporation  aggregate,  and  onij,  &c. 
which  same  corporation  was  before  and  at  the  said  several 
times  and  still  is  called  and  known  by  the  name  of  The 
Wardens  and  Commonalty  of  the  Mystery  of  Fishmongers 
of  the  city  of  London ;  that  the  said  bill  in  the  said  re- 
plication and  first  count  respectively  mentioned,  and  the 
said  opposition  to  the  bringing  in  and  passing  of  the  same 
bill  in  the  replication  and  first  count  respectively  mentioned, 
and  also  the  said  claims  of  the  plaintiffs,  and  the  said  ar- 
ticles of  agreement  and  memorandum  also  in  the  said  re- 
plication and  first  count  respectively  mentioned,  severally 
and  respectively  solely  related  to  and  concerned  certain 
estates  and  interests  in  lands  and  tenements,  and  did  not 
nor  did  any  or  either  of  them  relate  to  or  concern  any 
trade  or  merchandize  whatsoever ;  that  before  and  at  the 
said  several  times  of  the  making  and  entering  into  the  said 
articles  of  agreement  in  the  said  replication  and  first  count 
respectively  mentioned,  the  said  plaintiffs  by  parol  only, 
and  without  and  not  by  any  instrument  in  writing  under 
the  common  seal  of  the  plaintiffs,  or  otherwise  howsoever, 
appointed  and  employed  the  said  J.  D.  Towse  as  and  to  be 
the  attorney  and  solicitor  and  agent  of  them  the  plaintiffs, 
for  them  and  in  their  behalf  in  and  about  the  conduct  and 
management  of  the  said  opposition  of  the  plaintiffs  and 
the  supporting  of  the  said  claims  and  also  in  and  about 
the  making  and  entering  into  the  said  articles  of  agreement 
and  memorandum  respectively;  that  the  said  J.  D.  Towse, 
by  virtue  of  such  parol  appointment  and  employment  of 
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1843.        him  the  said  J.  D.  Towse  as  aforesaidi  and  not  otherwise, 
_  ^""^^^    '  .  was  so  employed  by  them  the  plaintiffs  as  such  solicitor  and 

FxBHMONOBRB  *       •  w  i. 

Co.  agent  for  them  and  on  their  behalf,  in  and  about  the  con- 
RoBBRTsow.  ^^^^  ^^^  management  of  the  said  opposition  of  the  plain- 
tiffs to  the  bringing  in  and  passing  of  the  said  bill^  and 
the  supporting  the  said  claims^  and  also  in  and  about  the 
making  and  entering  into  the  said  articles  of  agreement 
and  memorandum  respectively,  as  in  the  said  replication 
mentioned;  that  the  said  J.  D.  Towse,  by  parol  only,  and 
without  and  not  by  any  instrument  in  writing  under  the 
common  seal  of  the  plaintiffs,  or  under  the  seal  of  the  said 
J.  D.  Towse,  made  and  entered  into  and  consented  to  and 
approved  of  the  said  articles  of  agreement  and  memoran- 
dum respectively;  that  the  said  articles  of  agreement  and 
memorandum  were  respectively  made  and  entered  into  and 
consented  to  and  approved  of  by  the  said  J.  D.  Towse, 
as  such  solicitor  and  agent  for  and  on  behalf  of  the  plain- 
tiffs, and  in  the  course  and  performance  of  his  the  said  J. 
D.  Towse's  employment  and  duty  as  such  solicitor  and  agent 
as  in  the  said  replication  mentioned,  by  virtue  of  the  said 
J.  D.  Towse's  so  by  parol,  and  without  and  not  by  any  such 
instrument  in  writing  under  the  said  common  seal  of  the 
plaintiffs,  or  under  the  seal  of  the  said  J.  D.  Towse  as 
aforesaid,  so  making  and  entering  into  and  consenting  to 
and  approving  of  the  said  articles  of  agreement  and  memo- 
randum respectively,  and  under  and  by  virtue  and  in  pur- 
suance of  the  said  parol  appointment  and  employment  of 
him  the  said  J.  D.  Towse  as  aforesaid,  and  not  otherwise, 
he  the  said  J.  D.  Towse  having  been  so  appointed  and  em- 
ployed by  parol  only,  and  without  and  not  by  any  instru- 
ment in  writing  under  the  common  seal  of  the  plaintiffs 
as  aforesaid;  that  the  plaintiffs  by  parol  only,  and  without 
and  not  by  any  instrument  in  writing  under  the  common 
seal  of  the  plaintiffs,  or  otherwise  howsoever,  did  authorize 
and  did  consent  to  and  did  approve  of  the  said  J.  D.  Towse 
as  such  solicitor  and  agent  (so  appointed  and  employed  by 
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parol  and  not  otherwise  as  aforesaid)  for  and  on  behalf  of  1843. 
the  plaintiffs^  and  in  the  course  and  performance  of  his  the 
said  J.  D.  Towse's  employment  and  duty  as  such  solicitor 
and  agent  (so  appointed  and  employed  by  parol  and  not 
otherwise  as  aforesaid)^  making  and  entering  into  and 
consenting  to  and  approving  of  the  said  articles  of  agree- 
ment and  memorandum  respectively  in  manner  aforesaid ; 
that  the  said  articles  of  agreement  and  memorandum  were 
respectively  made  and  entered  into  and  consented  to  and 
approved  of  by  the  said  J.  D.  Towse  as  such  solicitor  and 
agent  (so  appointed  and  employed  by  parol  and  not  other- 
wise as  aforesaid)^  for  and  on  behalf  of  the  plaintiffs,  and  in 
the  course  and  performance  of  his  the  said  J.  D.  Towse's 
employment  and  duty  as  such  solicitor  and  agent  (so 
appointed  and  employed  by  parol  only  and  not  otherwise 
as  aforesaid),  by  and  with  the  authority,  consent,  and 
approbation  of  the  plaintiffs  as  in  the  said  replication  and 
thereinbefore  mentioned  and  alleged,  under  and  by  virtue 
of  the  plaintiffs'  so  by  parol  only  and  without  and  not  by 
any  writing  under  the  common  seal  of  the  plaintiffs  or 
otherwise  howsoever  authorizing  and  consenting  to  and 
approving  of  the  said  J.  D.  Towse  as  such  solicitor  and 
agent  (so  appointed  and  employed  by  parol  and  not  other- 
wise as  aforesaid)  for  and  on  behalf  of  the  plaintiffs,  and  in 
the  course  and  performance  of  Ins  the  said  J.  D.  Towse's 
employment  and  duty  as  such  solicitor  and  agent  (so 
appointed  and  employed  by  parol  and  not  otherwise  as 
aforesaid),  so  making  and  entering  into  and  consenting  to 
and  approving  of  the  said  articles  of  agreement  and  memo- 
randum respectively,  by  parol  only,  and  without  and  not 
by  any  instrument  under  the  said  common  seal  of  the  said 
plaintiffs,  or  under  the  seal  of  the  said  J.  D.  Towse  as  there- 
inbefore mentioned — ^without  this  that  the  said  articles  of  Spedal  tn- 
agreement  and  memorandum  were  respectively  made  and 
entered  into  and  consented  to  and  approved  of  as  in  the 
said  replication  and  first  count  respectively  mentioned  and 
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1843.        alleged^  by  the  said  J.  D.  Towse  as  such  solicitor  and  agent 
"*     ""    ^      as  in  the  same  replication  mentioned  and  alleged^  for  and 

Pish  ICON  OK  AS 

Co.  on  behalf  of  the  plaintiffs  and  in  the  course  of  his  the  said 

RoBBRTsoN.  J-  ^*  Towse's  employment  and  duty  as  such  solicitor  and 
agent  as  aforesaid,  and  by  and  with  the  authority,  consent, 
and  approbation  of  the  plaintiffs  in  manner  and  form  as 
the  plaintiffs  had  above  in  their  said  replication  alleged — 
concluding  to  the  country. 
Special  demur-  To  this  rejoinder  the  plaintiffs  demurred  specially,  as- 
signing for  causes — that  the  matters  stated  in  the  induce- 
ment of  the  rejoinder  were  wholly  immaterial,  and  did  not 
directly  or  indirectly  deny  or  confess  and  avoid  the  last- 
mentioned  replication  of  the  plaintiffs,  and  the  matters 
therein  alleged — ^that,  if  it  were  material  that  the  said 
J.  D.  Towse  should  have  been  employed  and  appointed  by 
an  instrument  under  seal,  and  that  then  the  articles  of 
agreement  and  memorandum  should  have  been  made  and 
entered  into  and  consented  to  and  approved  of  by  an  in- 
strument under  the  common  seal  of  the  plaintiffs,  or  under 
the  seal  of  the  said  J.  D.  Towse,  and  that  the  authority, 
consent,  and  approbation  to  the  said  J.  D.  Towse  making 
and  entering  into  and  consenting  to  and  approving  of  such 
articles  of  agreement  and  memorandum  should  have  been 
by  an  instrument  under  the  common  seal  of  the  plaintiffs, 
then  that  the  said  matters  ought  to  have  been  pleaded  by 
way  of  confession  and  avoidance— that  the  rejoinder  im- 
properly concluded  with  a  traverse — that  it  improperly 
concluded  to  the  country,  and  ought  to  have  concluded 
with  a  verification — that  the  plaintiffs  were  by  the  said 
rejoinder  precluded  from  relying  upon  a  subsequent  ratifi- 
cation of  the  articles  of  agreement  and  memorandum  by 
the  plaintiffs  under  their  common  seal — ^that,  if  the  re- 
joinder were  properly  pleaded  by  way  of  traverse,  then 
that  the  same  ought  to  have  further  averred  in  the  in* 
ducement  thereof  that  the  said  articles  of  agreement  and 
memorandum  had  not  been  ratified  by  the  plaintiffs  under 
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ihea  common  seal — ^that^  if  the  matters  stated  in  the  in-         1843. 
ducement  to  the  rejoinder  in  any  way  traversed  or  denied      ^     "^     '  , 

"  "  FlSHlfONGBRa 

matter  set  forth  and  alleged  in  the  replication^  the  same  Co. 

amouited  to  and  were  a  direct  denial  of  the  matter  alleged  RoBmmTsoM. 
or  necessarily  implied  in  snch  replication — ^that  the  induce- 
ment and  the  matters  therein  stated  ought  to  have  been 
and  contained  an  argumentative  denial  only  of  the  matter 
of  the  replication — that  the  rejoinder  was  improperly 
pleaded  by  way  of  special  traverse — ^that,  if  the  matters 
aforesaid  stated  in  the  inducement  were  material,  then  any 
one  of  such  matters  would  have  been  sufficient  as  a  special 
inducement  to  the  rejoinder — that,  by  the  insertion  of  the 
several  allegations  and  matters  before  mentioned,  the 
rejoinder  was  double  and  multifarious — that  the  matters 
stated  and  alleged  in  the  inducement  of  the  rejoinder 
ought  to  have  been  pleaded  disjunctively,  and  not  copula- 
tively — ^that,  if  it  were  material  and  necessary  that  the  said 
J.  D.  Towse  should  have  been  appointed  and  employed 
by  an  instrument  under  seal,  then  the  rejoinder  impro« 
perly  contained  an  argumentative  and  no  direct  denial  of 
such  appointment  and  employment — that  the  rejoinder 
was  also  double  in  averring  the  appointment  and  employ- 
ment of  the  said  J.  D.  Towse,  as  well  as  the  fact  of  the 
agreement  and  memorandum  having  been  made  and  en- 
tered into  and  consented  to  and  approved  of  by  him — ^that 
the  rejoinder  was  a  departure  from  the  second  plea  of  the 
last-named  defendant,  and  the  said  last-named  defendant 
by  his  said  rejoinder  attempted  to  vary  and  put  in  issue, 
and  by  the  said  inducement  directly  to  deny,  the  articles 
of  agreement  and  memorandum  in  the  first  count  men- 
tioned, and  although  the  same  had  not  been  varied,  ques- 
tioned, or  denied  by  the  said  last-named  defendant  in  his 
said  second  plea — that  the  construction  and  effect  of  the 
agreement  were  matters  for  the  consideration  of  the  CSourt, 
and  could  not  be  traversed  as  in  the  said  rejoinder  was 
attempted — ^and  that  the  said  rejoinder  confessed  and  ad- 
mitted the  matter  of  the  last-mentioned  replication  of 
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1843.         the  plaintiffs^  and  was  in  other  respects  immaterial^  un- 
^     "^    '      certain^  informal,  and  insufficient,  &c.     Joinder. 

FiBHMONOBKS' 

Co.  Third  plea — as  to  all  the  several  breaches  in  the  first 

RoBUTsoK.    count  of  the  declaration  above  assigned,  except  as  to  the 
f hird  plea—      breach  above  assigned  whereby  it  was  alleged  that  the  de- 
*rfect  "^^dS    fe^^dants  had  not  returned  the  said  survey,  plans,  and  va- 
nefidaiasit       luations  in  the  said  first  count  mentioned  to  the  said 
^.     ^^        plaintiffs,  but  had  neglected  and  refused  to  return  the 
same,  and  had  kept  and  retained  the  same,  contrary  to 
their  said  supposed  promise,  in  manner  and  form  as  in  the 
said  first  count  alleged  and  expressed — that  the  said  bill 
in  the  said  first  count  mentioned,  so  agreed  upon,  settled, 
and  determined  as  in  the  same  count  mentioned,  was  not 
as  perfect  and  beneficial  for  the  interest  of  all  the  said 
parties  in  the  said  first  count  mentioned,  in  the  reclama- 
tion of  the  said  slob  or  waste  land  in  the  same  count  men- 
tioned, as  the  same  bill  could  be  made,  according  to  the 
true  intent  and  meaning  of  the  said  articles  of  agreement 
and  memorandum  in  that  count  mentioned,  in  manner  and 
form  as  the  plaintiffs  had  above  thereof  in  the  said  first 
count  alleged  against  the  defendant — concluding  to  the 
country. 
Demurrer  The  plaintiffs  demurred  specially  to  the  third  plea,  as- 

^^*^'^^^'  signing  for  causes — ^that  the  said  third  plea  traversed  and 

attempted  to  put  in  issue  matter  which  was  wholly  immate- 
rial to  the  merits  of  the  case  and  to  the  matters  to  which 
the  same  was  pleaded;  and  that,  if,  as  the  said  third  plea 
must  be  taken  to  admit  the  agreement  and  memorandum 
were  made  and  entered  into  and  fully  performed  by  the 
plaintiffs  on  their  part,  and  the  disputed  clauses  and  pro- 
visions were  settled  by  Mr.  Brodie  as  alleged  in  the  first 
count,  it  was  perfectly  immaterial  as  to  each  and  every  of* 
the  breaches  of  contract  charged  in  the  first  count,  and  to 
which  the  said  third  plea  was  pleaded,  especially  as  to  the 
non-payment  of  the  costs  and  the  1000/.,  that  the  bill  after 
it  was  settled  and  agreed  upon  was  not  so  beneficial  as  it 
might  have  been,  as  alleged  in  the  said  third  plea;  that  it 
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was  material  only  that  the  differences  should  have  been         1843. 
aetiled  by  Mr.  Brodie;  that  the  said  third  plea  shewed  no  f,^^][2Iiic«e»' 
default  or  failure  of  consideration  on  the  part  of  the  plain-  Co. 

tifis,  nor  any  valid  excuse  or  justification  of  the  defendant's  Robbetsom. 
breaches  of  contract  to  which  the  said  third  plea  was 
pleaded,  and  did  not  even  disclose  any  grounds  for  a  cross 
action  against  the  plaintiffs;  that  it  was  not  a  matter  con- 
tracted for  by  the  agreement  that  the  bill  should  be  so 
beneficial  as  in  the  third  plea  mentioned;  and  that  this 
defendant  was  by  his  own  agreement,  and  by  consenting 
to  the  bill,  as  admitted  by  the  plea,  precluded  from  now 
disputing  the  matters  attempted  to  be  put  in  issue  by  the 
third  plea;  and  that,  at  most,  the  third  plea  could  be  an 
answer,  if  at  all,  only  to  the  first  breach  charged  in  the 
declaration;  that,  if  the  third  plea  contained  suflScient 
matter  of  defence  to  the  breaches  of  promise  to  which 
the  same  was  pleaded,  the  same  also  would  amount  to 
an  answer  and  defence  to  the  whole  of  the  first  count; 
that  the  third  plea  improperly  contained  and  was  an  an- 
swer and  defence  to  a  further  and  other  part  of  the  first 
count  of  the  declaration  than  was  professed  to  be  an- 
swered by  the  third  plea,  that  is  to  say,  to  the  whole  of 
the  first  count ;  and,  if  judgment  on  the  third  plea  should 
be  given  for  the  defendant,  the  Court  could  not  con- 
aiatently  give  judgment  for  the  plaintiffs  as  to  the  mat- 
ter excepted  in  the  introductory  part  of  such  plea»  and 
would  be  uncertain  for  whom  judgment  ought  to  be  given ; 
and  that  the  third  plea  was  in  other  respects  wholly  im- 
material, improper,  and  insufficient.  Sec.    Joinder. 

Fourth  plea — as  to  all  the  several  breaches  in  the  first  Fonrth  plei— 
count  of  the  declaration  above  assigned,  except  as  to  the  tiffi^nofue 
•  breach  above  assigned  whereby  it  was  alleged  that  the  de-  ^|j[^*??3'*** 
fendants  had  not  returned  the  said  survey,  plans,  and  va-  detTowi  to 
luations  in  the  first  count  mentioned  to  the  said  plaintiffs,  to^^l^ 
but  had  neglected  and  refused  to  return  the  same,  and 
had  kept  and  retained  the  same,  contrary  to  their  said 
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supposed  promise^  in  manner  and  form  as  in  the  first 
count  alleged  and  expressed —that  the  plaintiffs  did  not 
continually  from  time  to  time  and  at  all  times  up  to  and 
until  the  time  of  passing  the  act  of  parliament  in  the  first 
count  mentioned^  use  all  reasonable  means  and  endea- 
yours  to  promote  the  progress  of  the  said  bill  in  the  same 
count  mentioned,  and  to  procure  an  act  of  parliament  to 
pass  thereupon,  in  manner  and  form  as  the  plaintiffs  had 
above  thereof  in  the  first  count  alleged  against  the  defend- 
ants— concluding  to  the  country. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes, 
that  the  said  fourth  plea  tendered  an  issue  which  was 
wholly  immaterial  and  insufficient;  that  the  portion  of  the 
agreement  on  the  part  of  the  plaintiffs  the  partial  breach 
whereof  was  alleged  and  relied  upon  by  the  said  fourth 
plea»  was  not  in  the  nature  of  a  condition  precedent  to  the 
performance  of  the  defendant's  part  of  the  contract,  but 
was  an  independent  agreement;  that  it  formed  a  part  only 
of  the  consideration  for  the  defendant's  promise;  that  the 
breach  of  it  might  be  compensated  in  damages,  and  afforded 
a  ground  only  for  a  cross  action,  without  being  a  defence 
in  the  present  case;  that  the  fourth  plea  admitted  that  the 
plaintiffs  delivered  over  the  survey,  plans,  and  valuations, 
withdrew  their  opposition  to  the  introduction  of  the  bill, 
and  also  presented  a  petition  in  its  favour,  and  otherwise 
promoted  it,  withdrawing  also  until  the  passing  of  the  act 
all  opposition  to  its  further  progress,  and  that  the  defend- 
ants had  had  and  still  had  the  benefit  of  the  said  survey, 
plans,  and  valuations,  and  had  further  obtained  the  advan- 
tage by  the  plaintiffs'  acts  of  having  been  able  to  bring  in 
their  bill,  and  that  there  had  been  in  other  respects  a  par- 
tial performance  of  the  contract  on  the  part  of  the  plain- 
tiffs, and  yet  that  the  same  fourth  plea  contained  no  suffi- 
cient answer  or  matter  of  defence  as  to  the  said  breaches 
of  contract  in  the  first  count  of  the  declaration  mentioned 
and  to  which  the  said  fourth  plea  was  pleaded,  or  any  of 
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them,  more  especially  as  to  the  breach  in  non-payment  of  1843. 
the  1000/.  which  was  to  be  paid  at  a  specified  time  and  on 
account  of  the  said  survey^  plans,  and  TalaationB,  which 
the  defendants  had  actually  enjoyed  to  their  own  use;  that 
it  was  not  in  or  by  the  fourth  plea  alleged  that  the  defend- 
ants^ or  either  of  them,  requested  the  plaintiffs  to  use 
any  means  or  endeavours,  or  that  the  plaintiffs  could  have 
used  any  means  or  endeavours,  to  promote  the  progress  of 
the  bill,  or  that  the  defendants,  or  either  of  them,  tendered 
or  offered,  or  were  or  was  ready  or  wiUing,  to  pay  to  the 
plaintiffs  the  expenses  thereof,  or  that  the  plaintiffs  had 
notice  of  the  same;*  that,  if  the  said  fourth  plea  contained 
sufficient  matter  of  defence  to  the  breaches  of  promise  to 
which  the  same  was  pleaded,  the  same  also  would  amount 
to  an  answer  and  defence  to  the  whole  of  the  first  count  of 
the  declaration;  that  the  said  fourth  plea  improperly  con- 
tained and  was  an  answer  and  defence  to  a  further  and 
other  part  of  the  first  count  of  the  declaration  than  was 
professed  to  be  answered  by  the  said  fourth  plea,  that  is  to 
say,  to  the  whole  of  the  first  count,  and,  if  judgment  on 
the  said  fourth  plea  should  be  given  for  the  defendant,  the 
Court  could  not  consistentiy  give  judgment  for  the  plain- 
tiflb  as  to  the  matter  excepted  in  the  introductory  part  of 
such  plea,  and  would  be  uncertain  for  whom  judgment 
ought  to  be  given ;  and  that  the  said  fourth  plea,  and  the 
matter  therein  stated  and  alleged,  and  attempted  to  be  put 
in  issue,  were  wholly  inmiaterial,  and  the  same  plea  was  in 
other  respects  uncertain,  informal  and  insufficient,  &c. 

Fifth  plea — as  to  all  the  said  several  breaches  in  the  ratfaolea— 
first  count  of  the  declaration  above  assigned,  except  as  to  turb  prewntdfa 
the  breach  above  assigned  whereby  it  was  alleged  that  the  ^Jm  ****"*' 
defendants  had  not  returned  the  said  survey,  plans,  and 
valuations  in  the  first  count  mentioned  to  the  said  plain- 
tifb,  but  had  neglected  and  refused  to  return  the  same, 
and  had  kept  and  retained  the  same,  contrary  to  their 
said  supposed  promise,  in  manner  and  form  as  in  the  fir^ 
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ooxuit  alleged  and  expressed — that  the  plaiatiffii  had  not^ 
firom  the  time  of  the  making  of  the  said  articles  of  agree- 
ment and  mraciorandam  in  the  first  count  mentioned^  al- 
ways well  or  truly  observed^  performed^  fulfilled^  or  kqpt 
the  same  in  all  things  on  their  part  and  bdbalf  to  be  ob- 
served performed  fulfiUed  and  kept^  in  manner  and  form 
as  the  plaintiffs  had  above  thereof  in  the  first  oount  al- 
leged against  the  defendants,  but,  on  the  contrary  thereof, 
amongst  others  things,  they,  the  plaintiffs,  after  the  making 
of  the  said  articles  of  agreement  and  memorandum  respec- 
tively, and  before  the  said  bill  in  the  first  count  men- 
tioned was  passed  or  carried  through  parliament,  or  re- 
ceived the  assent  of  our  sovereign  lady  the  Queen,  or 
became  an  act  of  pariiament,  as  in  the  first  count  men- 
tioned, and  before  the  said  bill  had  been  passed  by  the 
House  of  Lords,  and  whilst  the  said  bill  was  in  and  was 
passing  tiirough  the  House  of  Lords  to  wit,  on  the  18th  of 
June,  1838,  did  present  a  petition  to  the  House  of  Lords, 
and  did  thereby  petition  the  said  House  of  Lords,  against 
the  preamble  of  the  said  bill,  and  against  the  passing  of  the 
said  bill,  contrary  to  the  form  and  effect  of  the  said  articles 
of  agreement  and  memorandum — ^veri6cation. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes, 
that  the  said  fifth  plea  was  wholly  immaterial,  and  the 
matter  therein  stated,  that  the  plaintiffs  presented  a  peti- 
tion as  therein  alleged,  shewed  a  breach  by  the  plaintiffs 
of  one  portion  only  of  their  agreement,  and  which  portion 
of  the  agreement  was  not  in  the  nature  of  a  condition  pre- 
cedent to  the  performance  of  the  contract  by  the  defend- 
ants, but  was  an  independent  agreement;  that  it  formed  a 
part  only  of  the  consideration  for  the  defendants'  promise; 
that  the  breach  of  it  as  alleged  in  the  plea  might  be  com- 
pensated in  damages,  and  afforded  a  ground  only  for  across 
action,  without  being  a  defence  in  the  present  case  to  the 
matters  to  which  the  same  plea  was  pleaded;  that  the  said 
fifth  plea  admitted  that  the  plaintiffs  delivered  over  the 
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Borrey,  plans,  and  valiiationt,  withdrew  their  opposition  to  1843. 
the  introdaction  of  the  bill,  and  also  presented  a  petition 
in  its  fiiTOur,  and  otherwise  promoted  it,  withdrawing  also 
all  opposition  to  its  further  progress,  and  using  all  reason- 
able means  and  endeavours  to  promote  it,  as  alleged  in  the 
first  count  of  the  declaration,  and  that  the  defendants  had 
had  and  still  had  the  benefit  of  the  said  surrey,  plans,  and 
valuations,  and  had  further  obtained  the  advantage  by  the 
l^ntifib'  acts  of  having  been  able  to  bring  in  their  bill, 
and  that  there  had  been  in  other  respects  a  partial  perform^ 
ance  of  the  contract  on  the  part  of  the  plaintiffs,  and  yet 
the  same  fifth  pka  contained  no  sufficient  answer  or  matter 
of  defence  as  to  the  said  breaches  of  contract  in  the  first 
count  mentioned  to  which  the  said  fifth  plea  was  pleaded, 
or  any  of  them,  more  especially  as  to  the  breach  in  non- 
payment of  the  lOOOI.  which  was  to  be  paid  at  a  specified 
time  and  on  account  of  the  said  survey,  plans,  and  valua- 
tions, which  the  defendants  had  actually  enjoyed  to  their 
own  use;  that  the  said  fifth  plea  did  not  sufficiently  traverse 
or  confess  and  avoid  the  matters  to  which  the  same  was 
pleaded,  or  any  ci  them,  that  the  same  plea  amounted  to 
and  was  an  argumentative  denial  of  the  allegation  con- 
tained in  the  first  count,  that  the  said  plaintiflh  did  use  all 
reasonable  means  and  endeavours  to  promote  the  progress 
of  the  said  bill,  and  to  procure  an  act  of  parliament  to  pass 
thereupon,  as  therein  alleged;  that  the  said  fifth  plea 
amounted  to  and  was  an  argumentative  denial  of  the  alle- 
gation contained  in  the  first  count,  that  the  plaintiffs  did 
withdraw  all  opposition  of  them  the  plaintiffs  to  the  pro- 
gress of  the  said  bill^  according  to  the  true  intent  and 
meaning  of  the  said  articles  of  agreement  and  memoran- 
dum; that  the  plea  improperly  concluded  with  a  verifica- 
tion, instead  of  to  the  country ;  that  it  was  not  alleged  in 
tlie  plea  that  the  petition  therein  mentioned  was  presented 
by  the  plaintiffs  before  any  breach  by  the  defendants  of 
thefar  said  promise  in  the  first  count  mentioned  as  to  which 
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1843.        the  same  plea  was  pleaded,  nor  did  it  sufficiently  appear  in 
'     ''    ^   ,  or  by  the  plea  at  what  time  the  plaintiffs  presented  the  peti- 
Co.  tion  therein  mentioned;  that  the  plea  did  not  sufficiently 

RoBSETsoN.  confess  the  breach  of  promise  in  the  first  count  firstly  above 
assigned,  being  a  matter  to  which  the  plea  was  pleaded;  and, 
if  the  same  were  sufficiently  confessed,  then  that  it  appeared 
by  the  first  count,  and  was  not  denied  by  the  plea  that  the 
defendants  broke  their  said  promise  as  to  the  breach  in  the 
said  first  count  firstly  above  assigned,  and  to  which  the 
plea  was  pleaded,  before  the  bill  had  passed  the  House  of 
Commons,  and  before  the  alleged  breach  of  contract  by  the 
plaintifib  in  the  fifth  plea  mentioned  and  to  which  the  same 
plea  was  pleaded  that,  firom  the  said  fifth  plea,  it  appeared 
that  the  plaintiffs  partially  broke  their  contract  as  in  that 
plea  alleged,  after  such  breach  by  the  defendants  of  their 
said  promise  as  last  aforesaid;  that,  if  the  plea  contained 
sufficient  matter  of  defence  to  the  breaches  of  promise 
to  which  the  same  was  pleaded,  the  same  would  amount 
also  to  an  answer  and  defence  to  the  whole  of  the  first 
count;  that  the  plea  improperly  contained  and  was  an 
answer  and  defence  to  a  further  and  other  part  of  the  first 
count  than  was  professed  to  be  answered  by  the  said  plea, 
that  is  to  say,  to  the  whole  of  the  said  first  count,  and,  if 
judgment  on  the  said  fifth  plea  should  be  given  for  the 
defendant,  the  court  could  not  consistently  give  judgment 
for  the  plaintiffs  as  to  the  matter  excepted  in  the  introduc- 
tory part  of  such  plea,  and  it  would  be  uncertain  for  whom 
judgment  ought  to  be  given;  and  that  the  said  fifth  plea 
was  in  other  respects  uncertain,  immaterial,  informal,  and 
insufficient,  &c.    Joinder. 

Ab  to  the  seal.  ChonneU,  Serjeant,  in  support  of  the  demurrers. — ^The 
first  objection  intended  to  be  ui^ed  by  the  defendants  to 
the  declaration  in  tUs  case,  is,  that  it  was  not  competent 
to  the  plaintiffs  to  enter  into  the  contract  in  question 
otherwise  than  under  their  corporate  seal,  or,  if  entered 
into  by  an  agent,  the  agent  should  have  been  authorized 
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under  seal.    Assmning  that  to  be  so,  was  it  necessary  in        i84d. 
this  case  that  any  contract  at  all  should  be  executed  by  « '^    ^    "  , 
the  corporation?    They  have  adopted  and  acted  upon  it.  Co. 

In  Bowen  y.  Morris,  2  Taunt.  374,  the  highest  bidder  for  Ronmox. 
certain  lands  sold  by  auction,  and  the  mayor  of  a  corpora- 
tion, on  behalf  of  himself  and  the  rest  of  the  burgesses 
and  commonalty  of  the  borough,  the  vendors  of  the  land, 
signed  a  contract  in  which  they  mutually  promised  to  ful- 
fil the  conditions  of  sale  on  their  respective  parts.  The 
conditions  stated  the  title  of  the  corporation  to  certain 
premises,  and  stipulated  that  they  should  convey,  and 
might  re-seU  on  default.  The  only  act  therein  mentioned 
to  be  done  by  the  plainti£F  was  the  receiving  the  deposit : 
and  it  was  held  by  the  Court  of  error  that  the  plaintiff 
could  not  maintain  an  action  in  his  individual  capacity 
against  the  purchaser  for  breach  of  this  contract.  Sir 
James  Mansfield,  in  delivering  the  judgment  of  the  Court, 
said  "that  this  contract  did  not  bind  the  defendant  in 
error  personally;  because  he  did  not  contract  on  behalf  of 
himself  personally,  but  on  behalf  of  the  corporation ;  that 
he  acted  merely  as  an  agent;  and,  although  the  corpora- 
tion had  not  constituted  the  mayor  their  bailiff  or  agent 
by  instrument  under  seal,  so  that  he  was  not  competent 
by  that  contract  to  bind  the  corporation,  yet,  as  the  plain- 
tiff in  error  signed  it,  perhaps  the  corporation  might  have 
sustained  an  action  on  this  contract.  In  equity,  a  con- 
tract signed  by  one  party  would  be  enforced,  and  it  was 
not  dear  that  it  was  different  in  law.  An  action  lies  not 
against  the  known  agent,  who  is  in  the  light  or  state  of  a 
broker ;  and  this  case  was  within  the  same  principle  which 
governed  the  case  of  Macbeath  v.  Haldimand,  1 T.  B.  172." 
In  Laythoarp  v.  Bryant,  2  New  Cases,  735,  3  Scott,  238, 
the  defendant  purchased  certain  leasehold  premises  at  an 
auction,  and  signed  a  memorandum  of  the  purchase  on  the 
back  of  a  paper  containing  the  particulars  and  conditions 
of  sale  and  the  name  of  the  owner :  and  it  was  held  that 
the  defendant  was  bound  by  his  contract,  notwithstanding 
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1843.  it  was  not  signed  by  the  vendor.  So^  in  Kennaway  v. 
FitHMOMOBtt'  Treleanan,  which  was  an  action  of  assumpsit  upon  the  fol- 
Co.  lowing  guarantiee  signed  by  the  defendant,  ''I  hereby 
RoBmmTioN.  guarantee  to  you,  Messrs.  K.  &  Co.,  the  sum  of  2502.,  in 
case  Mr.  Paddon,  of  &c.,  should  make  default  in  the  capa- 
city of  agent  and  traveller  to  you,''  Parke,  B.,  observed : 
''  It  is  said,  and  truly,  that  in  the  present  case  there  was 
no  binding  contract  on  the  plaintiffs,  and  that,  notwith* 
standing  the  guarantie,  they  were  not  bound  to  employ 
Paddon.  But  a  great  number  of  the  cases  are  of  contracts 
not  binding  on  both  sides  at  the  time  when  made,  and  in 
which  the  whole  duty  to  be  performed  rests  with  one  of 
the  contracting  parties.  A  guarantie  falls  under  that 
class :  when  a  person  says, '  In  case  you  choose  to  employ 
this  man  as  your  agent  for  a  week,  I  will  be  responsible 
for  all  such  sums  as  he  shall  receive  during  that  time  and 
neglect  to  pay  over  to  you,'  the  party  indemnified  is  not 
therefore  bound  to  employ  the  person  designated  by  the 
guarantie ;  but,  if  he  do  employ  him,  then  the  guarantie 
attaches  and  becomes  binding  on  the  party  who  gave  it. 
It  is  therefore  no  objection  in  the  present  case  to  say  that 
the  plaintiffs  were  not  obliged  to  take  Paddon  into  their 
service ;  they  might  do  so  or  not  as  they  pleased ;  but 
having  once  done  so,  the  guarantie  attaches,  and  the  de- 
fendant becomes  responsible  for  the  default."  Here,  it 
appears  on  the  face  of  the  declaration  that  the  plaintiffs 
have  performed  their  part  of  the  agreement,  and  thus, 
according  to  these  cases,  have  made  it  binding  on  the  de- 
fendant. Beoognition  and  adoption  are  equivalent  to  exe- 
cution. Thus,  in  De  Grace  v.  The  Mayor  and  Corporatkm 
of  Monmouth,  4C.  &P.  Ill,  it  was  held,  that,  if  the  mayor 
of  a  town  order  weights  and  measures,  and,  when  supplied, 
they  be  examined  at  a  fiill  meeting  of  the  corporation,  this 
is  such  a  recognition  of  the  contract  as  will  make  the  cor- 
poration liable  to  pay  for  them,  although  the  order  for 
them  was  not  under  the  common  seal  of  the  corporation. 
So,  ia  Beverley  Y.  ITie  Lincob^  Gas  lAght  atul  Coke  ConqHmy, 
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6  Ad.  k  E.  829,  2  N.  &  P.  283,  Patteson,  J.,  referring  to        1843. 
The  Magar  of  Stafford  v.71»,  4  Bing.  75, 12  Moore,  260,  f,^^^^. 
onAIkGraoeY.The  Mojforand  CorjKn'aiumcfMonmai^  ^' 

4  C.  &  P.  Ill,  says :  "  The  reoogoition  of  a  contract  is  iti  Bonmnov. 
adoption — ^the  taking  it  to  be  the  contract  of  the  party  lo 
recognising  it/'  And  in  Boe  i.  Tke  Dean  and  Ch^ter  (/ 
IZocAetler  y.  Pierce,  2  Camp.  96,  it  was  held,  that»  in  an 
qectment  by  a  corporation  against  a  tenant  firom  year  to 
year,  a  notice  to  qnit  given  by  a  person  acting  as  steward 
ol  the  corporation,  is  sufBcient,  without  evidence  that  he 
had  an  authority  nnder  seal  from  the  corporation  for  this 
purpose.  ''A  verbal  notice  to  quit,''  said  Macdonald, 
C.  B.,  ''given  by  the  steward  of  the  dean  and  chapter,  is 
sufficient  without  any  other  evidence  of  his  authority.  7%e 
dean  and  chafer  by  bringing  the  ^eetmeni  shew  thai  they 
oMarized  and  thai  they  adept  hieact.'^  InMarehaU  v.  The 
Corporation  of  Qneenborongh,  1  Sim.  &  St.  420,  the  Vice- 
C3ianceUor  (Sir  John  Leach)  said  that,  ''if  a  regnlar  cor- 
porate resolution  passed  for  granting  an  interest  in  a  part 
of  the  corporate  property,  and,  upon  the  fidth  of  that  re- 
solution, expenditure  was  incurred,  he  was  inclined  to 
think  that  both  principle  and  authority  would  be  found 
finr  compelling  the  corporation  to  make  a  legal  grant  in 
pursuance  of  that  resolution.'^  So,  in  Edwards  v.  lie 
Grand  Jtmction  Railway  Cong^any,  1 M.  ft  Cr.  650, 1  Rail- 
way Cases,  178,  where  a  person  acting  on  behalf  of  the 
subscribers  to  a  railway,  who  were  then  soliciting  a  bill  in 
parliament  for  the  purpose  of  forming  them  into  an  incor- 
porated joint-stock  company,  entered  into  a  contract  with 
the  trustees  of  a  road,  whereby  it  was  stipulated,  that,  in 
conrideration  of  the  trustees  withdrawing  their  opposition 
in  parliament,  and  consenting  to  forego  certain  clauses  of 
which  they  had  intended  to  press  for  the  insertion  in  the 
act,  a  formal  instrument  to  the  efTect  of  the  clauses  should 
be  executed  under  the  seal  of  the  company  when  incorpo- 
rated ;  and  the  bill  was  accordingly  allowed  to  pass  unop- 
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posed  and  without  the  clauses — ^an  injunctioii  was  granted 
at  the  snit  of  the  trustees^  to  prevent  the  company  from 
violating  the  provisions  contained  in  the  omitted  clauses. 
In  Whitehead  v.  Taylor,  10  Ad.  &  E.  210,  2  P.  &  D.  367, 
it  was  held  that  a  cognizance  by  the  defendant  as  bailiff  of 
an  executor,  for  rent  due  to  the  testator,  was  supported  by 
proof  of  a  distress  by  him  in  the  name  of  the  testator  and 
by  his  direction,  but  after  his  death ;  such  distress,  though 
made  before  probate,  having  been  afterwards  adopted  and 
ratified  by  the  executrix.  Lord  Denman,  delivering  the 
opinion  of  the  Court,  there  said :  '^  The  rent  was  due  to 
the  estate;  and  the  law  knows  no  interval  between  the 
testator's  death  and  the  vesting  of  the  right  in  his  repre- 
sentative. As  soon  as  he  obtains  probate,  his  right  is  con- 
sidered as  accruing  from  that  period.  If  an  action,  indeed, 
be  brought  in  that  interval,  he  cannot  proceed  to  declare, 
because  he  must  make  profert  of  the  letters  testamentary 
in  his  declaration ;  but  that  reason  does  not  apply  to  a 
distress,  or  any  other  act  performed  in  assertion  of  his 
right  as  executor.  The  executrix  could  ratify  the  act  of 
the  defendant  as  testator's  bailiff,  though  his  authority 
was  at  an  end;  for,  she  might  have  ratified  the  act  of 
an  entire  stranger,  as  appears  by  the  decision  of  Ander- 
son, C.  J.,  in  which  Periam  concurred,  in  an  Anonynumi 
case  in  Godbolt's  Reports,  cited  in  4  Yin.  Abr.  1,  BaiSff 
(D),  pi.  7.  Such  ratification  has  been  held  to  legalise 
a  past  act,  even  when  given  after  action  brought.*^  In 
Robinson  v.  Gleadow,  1  New  Cases,  176,  2  Scott,  250,  H., 
the  managing  owner  of  a  ship,  directed  an  insurance  bro- 
ker to  effect  an  insurance  on  the  entire  ship,  upon  an 
adventure  in  which  all  the  part-owners  were  jointly  inter- 
ested; the  amount  of  the  entire  premium  was  carried  to 
the  ship's  account  in  H.'s  books,  which  were  open  to  the 
inspection  of  all  the  part-owners,  who  saw  the  account, 
and  never  objected  to  it :  it  did  not  appear  that  the  in- 
surance broker  knew  the  names  of  all  the  part-owners,  or 
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wbetlier  or  not  they  bad  giyen  authority  to  H.  to  insure:        1343, 
and  it  was  held  that  the  jury  were  warranted  in  inferring  « '^     "     '  , 
a  joint  anthority  to  insure,  and  that  all  the  part-owners  Co. 

were  jointly  liable  for  the  premium  to  the  insurance  bro-  RomTtoK. 
ker,  notwithstanding  he  had  debited  H.  alone,  and  di- 
vided witb  bim  the  profits  of  commission  upon  effecting 
the  insurance.  [Maule^  J. — The  case  of  7%e  Mayor  and 
Bwrgesses  of  Carmarthen  v.  LewU^  6  C.  &  P.  608,  looks 
Tery  like  this:  it  was  there  held  that  a  corporation  aggre- 
gate may  maintain  assumpsit  for  use  and  occupation  of 
tolls,  although  they  did  not  grant  the  tolls  to  the  occupier 
by  any  instrument  under  their  common  seal.]  In  Maclean 
T.  Didm,  4Bing.  722,  I M.  &  P.  761,  it  was  held,  that,  if 
A.,  without  authority,  makes  a  contract  in  writing  for  the 
purchase  of  goods  by  B.,  and  B.  subsequently  ratifies  the 
contract,  such  ratification  renders  A.  an  agent  sufficiently 
authorised  to  make  the  contract  under  the  statute  of 
firauds.  Yarbarmigh  ▼.  The  Bank  of  England,  16  East,  6,  is 
also  an  authority  to  shew  that  a  subsequent  ratification  by 
a  corporation  of  an  act  done  by  an  agent  need  not  be  under 
seaL  So,  in  Smith  ▼.  7%e  Birmingham  and  Staffordshire 
Gob  Light  Compamf,  I  Ad.  &  E.  526,  8  N.  &  M.  771,  it  was 
held,  that  a  corporation  is  liable  in  tort  for  the  tortious  act 
of  its  agent,  though  not  appointed  by  seal,  if  such  act  be 
an  ordinary  service,  such  as  a  distress  professedly  made 
under  a  statute  for  a  debt  due  to  the  corporation ;  and  that 
a  jury  may  infer  the  agency  from  an  adoption  of  the  act 
by  the  corporation,  as,  from  their  having  received  the  pro- 
ceeds of  the  seizure.  Here,  the  declaration  states  that  the 
agreement  was  executed  by  Towse  "  for  and  on  behalf  of 
tbe  plaintifiTs;''  the  second  plea  states  that  the  agreement 
was  not  made  or  entered  into  by  or  under  the  common  seal 
of  the  corporation :  the  replication  is,  that  Towse  was  the 
attorney  and  solicitor  and  agent  for  the  corporation,  and 
that  the  agreement  was  entered  into  by  him  as  such  soli- 
ctor and  agent  for  and  on  behalf  of  the  corporation,  and 
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1843.  in  the  oonrae  mnd  performanoe  of  his  employment  and  dntj 
litHMoimmt'  ••  *^^  Bolicitor  and  agent  as  aforesaid,  and  by  and  with 
Co-  the  authority,  consent,  and  approbation  of  the  corporation : 
Ross&TfloN.  and  the  rejoinder  states  that  the  appointment  of  Towse  as 
such  solicitor  and  agent  for  the  corporation  was  by  parol 
only,  and  not  by  any  instrument  in  writing  under  their 
common  seal.  Upon  this  state  of  the  record,  the  defend- 
ants can'  only  rely  upon  such  objectionB  to  the  declaration 
as  would  avail  them  on  general  demurrer.  Now,  on  ge- 
neral demurrer,  the  declaration  is  clearly  sufficient ;  for,  it 
must  be  assumed,  either  that  the  agreement  itself  was  under 
the  corporate  seal,  or  that  Towse,  the  agent,  was  duly 
authorized  under  seal,  if  that  be  necessary.  In  The  Dean 
and  C/ug}ter  of  Windsor  ▼.  Gover,  2  Wms.  Saund.  802,  to 
debt  for  rent  of  tithes,  the  defendant  pleaded  that  he  as- 
signed the  premises  to  one  J.  Y .,  and  that  the  plaintiffii 
had  notice  of  the  assignment,  and  accepted  and  reoeiYed 
rent  from  J.  Y .,  and  accepted  him  as  their  tenant.  On 
the  part  of  the  plaintiffs,  it  was  objected  that  it  was  not 
shewn  that  such  acceptance  was  by  deed  under  their  com- 
mon seal,  and  that  therefore  the  plea  was  bad.  But  to  this 
it  was  answered,  that,  ''if  a  deed  be  necessary,  it  is  im- 
plied in  the  plea;  for,  an  acceptance  being  pleaded,  eveiy- 
thing  that  makes  it  to  be  a  good  acceptance  is  implied,  for 
otherwise  it  is  no  acceptance  at  all ;  and  there  are  sereral 
cases  to  this  purpose.  In  Hirockmerton  ▼.  Tracy,  Plow. 
Com.  149,  pleading  that  abbot  and  convent  made  a  lease 
for  life,  without  shewing  any  warrant  of  attorney  under 
their  common  seal  to  make  livery,  is  good:  so,  in  The 
BatUffi  and  Comnumaliy  of  Ipswich  v.  Martin,  Gro.  Jac.  411, 
the  bailiffs  and  commonalty  of  Ipswich  entitled  themselves, 
and  did  not  shew  any  letter  of  attorney  under  their  com- 
mon seal  to  receive  livery,  and  without  such  letter  of  at- 
torney the  feoffment  could  not  be  good,  yet  the  pleading 
was  ruled  to  be  good  enough,  because  such  letter  of  at- 
torney was  implied  in  the  pleading :  and  so  in  Edgar  v. 


HILARY  TEEM^  6  VICTORIJS.  91 

SorreB,  Cro.  Car.  169^  an  entry  for  a  forfeitiire  waa  pleaded        1843. 
to  be  made  by  the  dean  and  chapter  of  Norwich^  bemg  a  «  "^     ""^   , 
corporation  aggregate,  as  the  plaintiffs  are  here^  and  an  Co. 

exception  was  taken  to  it  that  there  was  no  deed  or  war-    Bobvettok. 
rant  to  enter  alleged  by  them  to  be  under  their  common 
seal;  but  the  pleading  waa  adjudged  good  because  a  suffi- 
cient entry  shall  be  intended^  and  all  necessary  circum- 
stances are  implied.''     And  several  authorities  on  this 
point  are  collected  in  note  18,  p.  805  a.    In  7ii!90fi  ▼.  The 
Warwick  Gas  Light  Compam/,  4B.  fc  C.  962,  7  D.  fc  B.  876, 
in  debt  for  work  and  labour  against  an  incorporated  com- 
pany, Bayley,  J.,  said :  ''  I  think,  that,  if  a  deed  were  ne- 
cessary, we  are  justified  upon  general  demurrer  in  presum- 
ing that  there  was  such  a  deed,  and  that  the  neglect  to  set 
out  the  deed  is  mere  matter  of  form.''    And  Holroyd,  J., 
said :  ''I  am  also  of  opinion,  that,  if  a  corporation  cannot 
contract  but  by  deed,  we  may  upon  general  demurrer  infer 
thatthere  wasa  deed."    The  cases  oiBenerleyyr.Thelincoh^ 
C?af  i^A/ orJ  Cbih;  GMi^Minj^,  6  Ad.  &  E.  829, 2  N.  &  P.  288, 
Church  ▼.  ne  Imperial  Gas  Light  and  Coke  Campanyy  6  Ad. 
&  E.  846,  3  N.  fc  P.  85,  and  The  Mayor  ^c.  of  Ludlow  ▼. 
CharUam,  6  M.  &  W.  815,  have  been  so  recently  considered 
in  this  Court  (in  Arnold  v.  The  Mayor  8fC.  of  Pook,  ante, 
YoL  5,  p.  741)  that  it  is  unnecessary  further  to  advert  to 
them.    Those  cases  have  definitively  established,  that,  as 
regards  the  rights  and  liabilities  of  corporations,  there  is 
no  difference  between  assumpsit  and  debt,  nor  between 
contracts  executory  and  those  that  are  executed.    It  will 
probably  be  said  that  the  rule  laid  down  in  those  cases  ap- 
plies only  to  trading  companies :  that  observation,  how- 
ever, would  not  apply  to  The  Dean  and  Chtg^ter  of  Rochester 
V.  Pierce,  1  Gamp.  466,  or  to  7%e  Mayor  of  ^afford  v.  710, 
12  Moore,  260,  4  Bmg.  77. 

[The  learned  Serjeant  then  proceeded  to  urge  that  the  R^oinder  to 
rejoinder  to  the  replication  to  the  second  plea  was  an  in-  to theMoond^ 
formal  special  traverse  of  the  facts  in  the  replication  alleged,  ^^ 
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according  to  the  rule  laid  down  in  Stephen  on  Pleading, 
4th  edit.^  pp.  207  et  seq.^  and  recognized  and  adopted  by 
the  Court  of  Queen's  Bench  in  Pearnwi  v.  Bogern,  1  P.  ft 
D.  802,  9  Ad.  &  E.  303.  But  upon  this  point  the  Court 
gave  no  opinion.] 

The  third  plea,  which  is  pleaded  to  all  the  breaches  in 
the  first  count  except  that  which  relates  to  the  non-return 
of  the  survey,  plans,  and  valuations,  states  that  the  bill  in 
the  first  count  mentioned,  so  agreed  upon,  settled,  and 
determined  as  in  that  count  mentioned,  was  not  as  perfect 
and  beneficial  for  the  interest  of  all  the  said  parties  in  the 
first  count  mentioned,  in  the  reclamation  of  the  slob  or 
waste  land  in  that  count  mentioned,  as  the  same  bill  could 
be  made,  according  to  the  true  intent  and  meaning  of  the 
agreement  and  memorandum.  That  clearly  is  no  answer 
to  the  non-payment  of  the  1000/.  The  parties  would  ac- 
cording to  the  agreement  be  bound  by  the  decision  of  the 
referee. 

The  fourth  plea,  which  is  pleaded  to  the  same  breaches 
as  the  third,  states  that  the  plaintiffs  did  not  continually 
from  time  to  time  and  at  all  times  up  to  and  until  the  time 
of  the  passing  the  act  of  parliament  use  all  reasonable 
means  and  endeavours  to  promote  the  progress  of  the  said 
bill  in  the  first  count  mentioned,  and  to  procure  an  act  of 
parliament  to  pass  thereupon.  Now,  the  using  all  reason- 
able means  and  endeavours  clearly  cannot  be  a  condition 
precedent  to  the  right  of  the  plaintiffs  to  maintain  an  ac- 
tion for  a  breach  of  the  agreement  on  the  defendants'  part : 
it  does  not  go  to  the  whole  consideration :  Boone  v.  Eyre^ 
1  H.  Blac.  273,  n.,  2  W.  Blac.  1312;  Stavern  v.  CvrUng,  8 
Scott,  740,  8  New  Cases,  365. 

The  fifth  plea  alleges  that  the  plaintiffs  presented  a  peti- 
tion to  the  House  of  Lords  against  the  preamble  of  the 
bill.  That  is  no  answer  to  the  action;  it  is  open  to  the 
same  objection  as  the  fourth  plea. 
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R.  V.  Bichards,  contra. — ^The  main  question  for  conade-         1843. 
ration  in  thia  case,  is,  whether  the  plaintiffs  could  enter      ^^^'^     '   , 
into  this  contract  without  seal,  or  whether  their  clerk  or  Co. 

solicitor  could  enter  into  it  for  them  without  being  author-  Bobbiitmv. 
ised  under  their  common  seal.  The  agreement  is  one  that  Ai  to  the  mL 
affects  the  rights  of  the  corporation  to  their  lands;  and 
therefore  the  case  differs  essentially  from  all  those  that 
have  been  cited.  In  T%e  Mayor  S[c.  of  Ludlow  y,  Charlton, 
6  M.  ft  W.  815,  it  was  held  that  a  municipal  corporation 
could  not  enter  into  a  contract  to  pay  a  sum  of  money  out 
of  the  corporate  funds  for  the  making  of  improyements 
within  the  borough,  except  under  the  common  seal;  al- 
though the  corporation  had  receiyed  the  fuU  yalue  of  that 
for  which  they  had  contracted.  Bolfe,  B.,  in  deliyering 
the  judgment  of  the  Court,  there  says :  ''  The  rule  of  law 
on  this  subject,  as  laid  down  in  all  the  old  authorities, 
is,  that  a  corporation  can  only  bind  itself  by  deed :  see 
Comyns's  Digest,  Franchise,  (P.  12.),  (F.  18.),  and  the  au- 
thorities there  referred  to.  The  exceptions  pointed  out 
rather  confirm  than  impeach  the  rule.  A  corporation,  it 
is  said,  which  has  a  head,  may  giye  a  personal  command, 
and  do  small  acts;  as,  it  may  retain  a  senrant;  it  may 
authorize  another  to  drive  away  cattle  damage  feasant,  or 
make  a  distress,  or  the  like.  These  are  all  matters  so 
constantly  recurring,  or  of  so  small  importance,  or  so 
little  admitting  of  delay,  that,  to  require  in  every  such 
case  the  previous  affixing  of  the  seal,  would  be  greatly 
to  obstruct  the  every  day  ordinary  convenience  of  the 
body  corporate,  without  any  adequate  object.  In  such 
matters,  the  head  of  the  corporation  seems,  from  the  ear- 
fiest  time,  to  have  been  considered  as  delegated  by  the 
rest  of  the  members  to  act  for  them.  In  modem  times 
a  new  class  of  exceptions  has  arisen.  Corporations  have  of 
late  been  estabUshed,  sometimes  by  Boyal  charter,  more 
frequently  by  act  of  parliament,  for  the  purpose  of  carry- 
ing on  trading  speculations ;  and,  where  the  nature  of  their 
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1843.        oonstitution  has  been  such  as  to  render  the  drawing  of 
bills,  or  the  constant  making  of  any  particular  sort  of  con* 
tracts,  necessary  for  the  purposes  of  the  corporation,  there 
the  Courts  have  held  that  they  would  imply  in  those  who 
are,  according  to  the  provisions  of  the  charter  or  act  of  par- 
liament, carrying  on  the  corporation  concerns,  an  authority 
to  do  those  acts  without  which  the  corporation  could  not 
subsist.    This  principle  will  fully  warrant  the  recent  deci- 
sion of  the  Court  of  Queen's  Bench  in  Beverley  ▼.  77ie 
Lincoln  Gas  Light  and  Coke  Company,  6  Ad.  &  E.  829,  2 
N.  &  P.  288.    The  present  case,  however,  was  argued  at 
the  Bar,  as  if,  by  the  decision  in  that  last  case,  the  old 
rule  of  law  was  to  be  considered  as  exploded,  and  as  if,  in 
all  cases  of  executed  contracts,  corporations  were  to  be 
deemed  bound  in  the  same  manner  as  individuals.    But 
this  would  be  pressing  the  dedsion  in  question  far  beyond 
its  legitimate  consequences;  and  that  the  Court  of  Queen's 
Bench  had  no  such  meaning,  is  plain  from  the  subsequent 
case  of  Church  v.  7%6  Imperial  Gas  Light  Company,  6  Ad. 
&  E.  846,  8  N.  &  P.  36.    Lord  Denman,  in  delivering  the 
judgment  of  the  Court  in  that  case,  says — '  The  general 
mk  of  law  is,  that  a  corporation  contracts  under  its  com- 
mon seal :  as  a  general  rule,  it  is  only  in  that  way  that  a 
corporation  can  express  its  will,  or  do  any  act.    That 
general  rule,  however,  has,  from  the  earliest  traceable 
periods,  been  subject  to  exceptions,  the  decisions  as  to 
which  furnish  the  principle  on  which  they  have  been 
established,  and  are  instances  illustrating  its  application, 
but  are  not  to  be  taken  as  so  prescribing  in  tenns  the 
exact  limit  that  a  merely  circumstantial  difference  is  to 
exclude  from  the  exception.    This  principle  appears  to  be, 
convenience  amounting  almost  to  necessity.    Wherever 
to  hold  the  rale  applicable  would  occasion  very  great  in- 
convenience, or  tend  to  defeat  the  very  object  for  which 
the  corporation  was  created,  the  exception  has  prevailed; 
hence,  the  retainer  by  parol  of  an  inferior  servant,  the 
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doing  of  acts  very  frequently  recurring,  or  too  insignificant  1843. 
to  be  worth  the  trouble  of  affixing  the  common  seal,  are 
efltahEBhed  exceptions :  on  the  same  principle  stands  the 
power  q£  accepting  bills  of  exchange  and  issuing  promis* 
80iy  notes  by  companies  incorporated  for  the  purposes  of 
trade,  with  the  rights  and  liabilities  consequent  thereon.' 
To  every  word  of  this  we  entirely  subscribe ;  and,  applying 
the  language  of  Lord  Denman  to  the  present  case,  it  is 
quite  dear  that  there  was  nothing  to  enable  the  corpora* 
tion  of  Ludlow  to  contract  with  the  defendant  otherwise 
than  in  the  ordinary  mode,  under  the  corporate  seal.  In 
contracting  without  a  seal  there  was  no  paramount  conve- 
nience so  great  as  to  amount  almost  to  necessity.  To  have 
required  a  seal  would  certainly  not  have  tended  to  defeat 
the  object  for  which  the  corporation  was  formed,  nor  was 
die  subject-matter  of  the  contract  one  either  of  frequent 
ordinary  oocorrenoe,  or  of  ui^ency  admitting  no  delay.'' 
[Thidal,  C.  J. — That  would  have  been  a  very  strong  autho- 
rity in  the  case  of  an  action  brought  against  these  pkun- 
tiffii  upon  this  agreemait.]  In  all  contracts  there  must  be  MatmOity. 
mutuality.  [Crenwdl,  J. — ^Out  of  what  does  the  necessity 
for  this  mutuality  arise?  Is  it  out  oi  the  consideration? 
If  so,  the  defendant  here  has  received  the  benefit  oi  the 
consideration.]  All  contracts  not  under  seal,  to  be  avail- 
able must  be  binding  on  both  parties.  In  1  Bl.  Com.  475, 
treating  of  the  rights  and  capacities  of  corporations,  it  is 
said  they  are  ''  to  have  a  common  seal;  for,  a  corporation, 
bdng  an  invisible  body,  cannot  manifest  its  intentions  by 
any  personal  act  or  oral  discourse :  it  therefore  acts  and 
speaks  only  by  its  common  seal;  for,  though  the  par- 
ticolar  monbers  may  express  their  private  consents  to  any 
act,  by  words,  or  signing  their  names,  yet  this  does  not 
bind  the  corporation:  it  is  the  fixing  of  the  seal,  and 
that  only,  which  unites  the  several  assents  of  the  indi- 
viduals who  compose  the  community,  and  make  one 
joint  assent  of  the  whole.'^    [Mauk,  J.— The  real  ques- 
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1843.        tion  here  is^  whether^  after  the  agreement  has  been  per- 
^^     '^"^     formed  by  the  company,  they  cannot  sue  upon  it.]     In 
Co.  Co.  Litt.  94. 6.,  it  18  said  that  '^  lands  must  be  given  to  a 

RoBBBTBON.  corpoKition  aggregate  of  many  by  deed ;  but  to  a  sole  cor- 
poration  it  may  be  granted  without  deed.  In  fiftr  G.  Fremll 
y.  Etpebancke,  1  Bol.  Bep.  82,  it  is  said  by  Coke,  that  '^  no 
action  lies  at  common  law  against  dean  and  chapter  upon 
a  promise  made  by  them,  because  a  corporation  cannot 
be  bound  without  deed/'  K,  then,  the  plaintiffs  could  not 
be  bound  by  this  contract,  how  can  the  defendants  ?  The 
consideration,  it  is  to  be  observed,  is  executory,  not  executed. 
In  Bowen  v.  Morris,  2  Taunt.  874,  the  only  question  was 
whether  the  mayor  could  maintain  an  action  in  his  own 
name;  the  liability  of  the  corporation  to  sue  or  be  sued 
upon  the  contract  was  not  discussed.  The  point  in  Lay" 
thoarp  v.  Bryant,  2  New  Cases,  735, 8  Scott,  288,  arose  upon 
the  statute  of  frauds,  which  prescribes  the  mode  of  proof  of 
the  contract.  Kennaway  v.  Treleavan,  5  M.  &  W.  498,  also 
arose  upon  the  statute  of  frauds,  the  question  being  whether 
or  not  the  consideration  sufficiently  appeared  upon  the  face 
of  the  guarantie.  Beverley  v.  The  Lincoln  Gas  Light  and 
Coke  Company,  6  Ad.  &  E.  829,  2  N.  &  P.  283,  Church  v. 
The  Imperial  Gas  Light  and  Coke  Company,  6  Ad.  &  E.  846, 
8  N.  &  P.  35,  and  that  class  of  cases,  proceeded  upon  a 
principle  lately  introduced  into  our  law,  by  reason  of  the 
creation  by  act  of  parliament  and  otherwise  of  certain 
trading  companies  which  are  improperly  called  corpora* 
tions :  the  power  to  contract  must  of  necessity  be  implied  in 
the  case  of  companies  whose«object  is  to  trade.  The  Dean 
and  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466,  Tlie  Mayor 
of  Stafford  v.  TiU,  12  Moore,  260,  4  Bing.  75,  and  The 
Mayor  and  Burgesses  of  Carmarthen  v.  Lewis,  6  C.  &  P.  608, 
were  all  actions  for  use  and  occupation,  and  are  explained 
by  the  judgment  of  Lord  EUenborough  in  the  iSrst-named 
case,  where  he  says :  *^  A  corporation  cannot  demise  ex- 
cept by  deed ;  but  the  action  for  use  and  occupation  does 
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not  necessarily  suppose  any  demise.     It  is  enough  that         1843. 
the  defendant  used  and  occupied  the  premises  by  the  per- 
mission  of  the  plaintiff;  and  a  corporation^  as  well  as  an  Co. 

individual^  may  without  deed  permit  a  person  to  use  and  bouuitsom. 
occapy  premises  of  which  they  are  seised.^'  The  statute 
11  Geo.  2,  c.  19,  s.  14,  gives  the  landlord  a  right  to  re- 
cover for  use  and  occupation  independently  of  any  demise. 
Best,  C.  J.,  in  delivering  the  judgment  of  the  Court  in  The 
Mayor  of  Stafford  v.  liU,  says :  "  The  question  to  be  de- 
cided in  this  case,  is,  whether  a  corporation  aggregate  can 
sue,  in  an  action  for  use  and  occupation,  a  tenant  who  has 
occupied  lands  of  the  corporation  without  deed.  Where 
a  party  has  occupied  land,  the  contract  between  him  and 
the  landlord  must  be  considered  as  executed ;  so  that  there 
is  no  necessity  for  alleging  in  the  declaration  any  express 
promise  to  pay.  From  the  fact  of  occupation,  a  promise 
to  pay  win  be  implied ;  although,  in  an  executory  contract, 
the  plaintiff  must  rest  his  case  upon  an  express  promise : 
and,  where  that  is  so,  if  one  of  the  parties  is  not  in  a  con- 
dition to  enter  into  a  promise,  he  cannot  take  advantage 
of  a  promise  by  the  other,  because  there  would  be  no  mutU' 
aUty  in  the  contract."  The  same  learned  Judge,  in  7%e 
East  London  Water  Works  Company  v.  Bailey,  12  Moore, 
532,  4  Bing.  283,  says :  "  This  was  an  action  of  assumpsit 
brought  by  the  plaintiffs,  a  corporate  body,  for  the  non- 
delivery of  certain  iron  pipes,  pursuant  to  a  contract.  Se- 
veral objections  to  the  maintenance  of  the  action  were 
ni^ed  at  the  trial,  and  reserved  for  the  consideration  of 
the  Court.  We  need,  however,  only  notice  one  of  these 
objections,  which  we  are  all  of  opinion  is  fatal  to  the  plain- 
tiffs' right  of  action — ^that  this  is  an  action  of  assumpsit  by 
a  corporation  upon  an  executory  contract.  It  is  a  general 
rule,  that  a  corporation  cannot  do  any  act  except  by  writ- 
ing under  their  common  seal.  This  rule,  it  has  been 
contended  at  the  bar,  is  to  be  confined  to  contracts  affect- 
ing real  property.    But  that  is  not  so.    It  is  a  gene- 
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1843.        ral  rule  applicable  to  all  contracts;  though  undoubtedly 
"    ^   ,  subject  to  some  exceptions/'    And,  after  referring  to  ae- 
Co.  yeral  of  the  leading  authorities  on  the  subject^  his  lordahip 

R0MKT8ON.  concludes :  '^  Looking  at  the  purposes  for  which  this  com- 
pany was  created,  independently  of  the  statute  constituting 
it  a  corporation,  I  feel  no  difficulty  in  saying,  that,  this 
being  an  action  on  an  executory  contract,  theplainti£b  are 
not  entitled  to  recover;  for,  inasmuch  as  the  will  of  the 
corporation  is  not  express  to  contract,  the  agreement  is 
not  binding  upon  them;  and,  if  not  binding  upon  the  cor- 
poration, there  is  no  mutuality,  and  they  cannot  maintain 
an  action  against  parties  with  whom  they  have  so  con- 
tracted/' In  Boe  d.  The  Dean  and  Chapter  of  Rocheiter  v. 
Pierce,  %  Camp.  96,  the  giving  a  notice  to  quit  was  con- 
sidered to  be  one  of  those  small  matters  which  corporations 
have  always  been  held  competent  to  do  without  seal.  The 
same  remark  applies  to  several  of  the  other  cases  that  were 
cited  on  the  part  of  the  plaintiffs.  Here,  the  contract  is 
one  that  affects  the  company's  lands.  It  is  said  that  the 
consideration  is  executed.  The  contract,  however,  that  is 
declared  on  is  clearly  executory:  and  its  character  is  not 
altered  by  averments  in  the  declaration  that  it  has  been 
in  part  performed.  The  cases  cited  as  to  the  effect  of  rati- 
fication and  adoption — Whitehead  v.  Tayhr,  10  Ad.  &  E. 
210,  2  P.  &  D.  86,  Robinson  v.  Gleadow,  1  New  Cases,  176, 
2  Scott,  260,  and  Maclean  v.  Dunn,  4  Bing.  722, 1  M.  ft 
P.  761 — can  have  no  bearing  upon  a  case  of  this  sort :  a 
ratification  of  the  contract  would  not  make  it  a  good  one. 
Yctrborough  v.  The  Bank  of  England,  16  East,  6,  and  Smith 
V.  7%e  Birmingham  and  Staffordshire  Gas  Light  Ompamf, 
1  Ad.  &  E.  526,  8  N.  ft  M.  771,  are  equally  inapplicable  : 
those  were  actions  of  tort ;  and  it  was  held  that  the  jury 
might  reasonably  assume  that  the  act  of  the  agent  was  the 
act  of  the  principal  so  as  to  make  the  latter  a  tort-feazor. 
At  all  events,  the  ratification  should  be  by  deed  under  the 
corporate  seal.     [Maule,  J. — May  not  the  bringing  the 
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action  be  considered  as  a  ratification?]  That  wonld  be  a  1843. 
ratification  after  breach.  [Maule,  J. — ^At  least  it  would  be 
an  admission  npon  record^  and  as  such  oondnsively  binding 
apon  the  company.]  TUstm  y.  The  Warwick  Gas  Light 
Omgnmy,  4  B.  &  C.  962,  7  D.  &  B.  876,  has  been  relied 
on  to  sbeif ,  tbat,  on  general  demurrer,  a  deed  nnder  seal 
may  be  presumed  to  have  been  executed,  where  necessary. 
But,  how  can  the  Court  here  presume  a  deed  under  the 
corporate  seal?  That  would  be  holding  one  party  to  be 
bound  by  specialty,  and  the  other  by  simple  contract  only. 
[Mtnde,  J. — Suppose  the  plaintifls  were  bound  under  their 
corporation  seal,  and  the  defendants  by  parol  only — ^would 
the  plaintiffs  be  without  remedy  ?  In  Whiie  v.  Cuyler, 
6  T.  B.  176,  it  was  held,  that,  if  a  feme  coverte  without 
any  authority  from  her  husband  contract  with  a  servant 
by  deed,  tbe  servant,  having  performed  the  stipulated  ser- 
vice, may  maintain  assumpsit  against  tJie  husband.  And  in 
fFhiie  v.  Lewis^  8  C.  &  P.  858,  in  an  action  of  assump- 
sit for  money  had  and  received,  the  defendant,  as  an  an- 
swer to  the  action,  put  in  one  part  of  a  deed  of  covenant, 
executed  by  the  plaintifb,  whereby  the  defendant  cove- 
nanted to  pay  over  all  monies  received  by  him  on  account 
of  the  plaintiffs ;  notice  having  been  given  to  the  plaintiffs 
to  produce  the  counterpart  of  this  deed  :  it  was  held  that 
the  defendant's  having  possession  of  the  pkdntiffii'  part  of 
the  deed,  was  presumptive  evidence  that  he  had  executed 
the  counterpart;  and  that  this  was  equally  a  ground  of 
nonsuit  whether  the  counterpart  had  been  lost  or  not.  It 
was  assumed,  that,  if  the  counterpart  had  not  been  exe- 
cuted, assumpsit  would  have  been  the  proper  form  of 
action.  ThukU,  C.  J.,  referred  to  Sutherland  v.  lAshnan,  8 
Esp.  42,  where  it  was  held,  that,  where  parties  contract  by 
deed,  but  the  defendant  does  not  execute  it,  the  plaintiff 
may  sue  in  assumpsit,  notwithstanding  the  deed.]  Upon 
this  declaration  the  C!ourt  cannot  assume  that  the  contract 
was  by  deed.  If  an  agent  in  his  own  name  execute  a  deed 
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1843.        for  and  on  behalf  of  his  principal,  it  is  void,  or  binding 
'' — • — ^      only  npon  the  agent — Frontin  v.  Smutty  2  Lord  Baym. 
Co.  1418;  Appkton  v.  Btnks,  5  East,  148;  Burrell  y.  JoneSy  3 

RoBBBTsoN.  -^*  ^  ^^'  ^^*  Assuming,  therefore,  that  the  plaintiffs  are 
not  bound  by  this  contract,  can  they  sue  upon  it?  In  all 
contracts,  mutuality  is  their  very  essence.  Such  is  the 
doctrine  laid  down  by  this  Court  in  TTie  Mayor  of  Stafford 
y.  TV/,  12  Moore,  260,  4  Bing.  77,  and  The  East  London 
Water  Works  Company  y.  Bailey,  12  Moore,  582,  4  Bing. 
283 ;  as  also  in  Kingston  y.  Phelps,  Peake,  227,  Antram  y. 
Chace,  15  East,  209,  BiddeU  y.  Dowse,  6  B.  &  C.  256,  9  D. 
&  B.  404,  and  Ferrer  v.  Oven,  7  B.  &  C.  427,  1  M.  &  B. 
222.  If  a  grant  of  an  incorporeal  hereditament  be  not 
stated  to  be  by  deed,  the  defect,  though  cured  by  yerdict, 
is  fatal  on  demurrer  or  default :  1  Wms.  Saund.  228,  n.  (1). 
In  Bird  y.  Higginson,  6  Ad.  &  E.  824,  the  declaration,  in 
assumpsit,  alleged  that  the  plaintiff  agreed  to  grant  and 
let,  and  the  defendant  to  take,  a  messuage  at  D.,  in  the 
parish  of  M.,  with  exclusiye  licence  to  shoot  and  sport  oyer 
the  manor  of  D.,  in  the  parishes  of  M.  and  L.,  and  to  fish 
in  the  waters  thereof,  during  the  term ;  to  hold  the  mes- 
suage, right,  liberties,  and  premises,  for  the  term,  at  a 
rent :  mutual  promises :  ayerment  that  the  plaintiff  let  the 
messuage,  right,  liberties,  and  premises  to  the  defendant, 
who  entered  into  and  upon  the  same,  and  became  and  was 
possessed  thereof  for  the  term :  breach,  non-payment  of 
rent.  It  was  held  that  this  declaration  was  bad  on  general 
demurrer,  inasmuch  as  the  agreement  shewed  a  demise  of 
an  incorporeal  hereditament,  which  could  only  be  by  deed ; 
and  the  letting  as  subsequently  alleged,  if  otherwise  ayail- 
able  to  support  the  action,  should  haye  appeared  to  be  by 
deed.  If  the  plaintiffs  are  strangers  to  the  consideration, 
it  is  clear  they  cannot  maintain  an  action — Lees  y.  WhU- 
comb,  2  M.  &  P.  86,  5  Bing.  35 ;  Bates  y.  Cort,  2  B.  &  C. 
474,  3  D.  &  B.  676;  Saunderson  y.  Griffiths,  6  B.  &  C.  909, 
8  D.  &  B.  643.     It  was  an  essential  part  of  this  agreement 
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that  something  should  be  done  by  Bobert  Ogilby :  at  all        1843. 
events^  therefore^  he  should  have  joined  in  the  action —      ^     ^"""^ 
Chanier  v.  Lease,  4  M.  &  W.  295  (8).  FisHMwroEw' 

The  replication  to  the  second  plea  is  clearly  bad,  provided  robmitsow 
the  corporation  were  in  the  particular  instance  incapable  Replication  to 
of  contracting  without  deed:  it  admits  that  there  was  no  tfceMcondpl«. 
contract  under  seal;  but  alleges  that  Towse  had  been  and 
was  the  attorney  and  solicitor  of  the  plaintiffs,  and  had 
been  and  was  employed  by  them  as  such  solicitor  and  as 
the  agent  for  them  and  on  their  behalf  in  and  about  the 
conduct  and  management  of  the  said  opposition  of  the 
plaintiffs  to  the  bringing  in  and  passing  of  the  said  bill  in 
the  said  first  count  firstly  above  mentioned,  and  the  sup- 
porting the  said  claims  of  the  plaintiffs  to,  in,  over,  and 
upon  the  said  slob  or  waste  land  in  the  said  articles  of 
agreement  mentioned,  and  also  in  and  about  the  making 
and  entering  into  the  said  articles  of  agreement  and  me- 
morandum respectively,  and  that  the  said  articles  of  agree- 
ment and  memorandum  were  respectively  made  and  entered 
into  and  consented  to  and  approved  of  as  in  the  said  first 
count  mentioned  by  Towse  as  such  solicitor  and  agent  as 
aforesaid  for  and  on  behalf  of  the  plaintiffs,  and  in  the 
course  and  performance  of  his,  Towse's,  employment  and 
duty  as  such  solicitor  and  agent  as  aforesaid,  and  by  and 
with  the  authority,  consent,  and  approbation  of  the  plain- 
tiffs. But,  assuming  the  replication  to  be  good,  the  re-  Rejoinder, 
joinder  is  not  open  to  the  objection  urged  against  it :  see 
Stephen  on  Pleading,  201 ;  Cross  Keys  Bridge  Cmnpany  v. 
BawSngs,  3  New  Cases,  71,  3  Scott,  400;  Gough  v.  Bryan, 
2  M.  &  W.  770. 

(8)  In  answer  to  this  objection,  the  covenant  shall  be  taken  to  be 

Channel],  Serjeant,  in  reply,  cited  several,  and  each  of  the  covenan- 

1  Wms.  Saund.  154,  note  (1)  to  tees  may  bring  an  action  for  his 

Eodeston  v.  Clipsham,  where  it  is  particular   damage,    notwithstand- 

said  that  "  though  a  man  covenant  ing  the  words  of  the  covenant  are 

with  two  or  more  yom%,  yet,  if  the  joint;"  and  Lane  v.  Drinkwater, 

interest  and  cause  of  action  of  the  1  C.  M.  &  R.  599,  where  the  rule  is 

covenantees  be  «efftfra/ and  not  joint,  similarly  laid  down  by  Parke,  B. 
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1843.  The  third,  fourth,  and  fifth  plefts  afford  sufficient  an- 

„  ^        ,  swers  to  those  parts  of  the  declaration  to  which  they  re- 

Co.  spectiyely  address  themselyes,  and  are  not  subject  to  the 

RoBBBTsov.    objection  taken  in  Bocfne  v.  £yre,  1  H.  Blac.  273,  n.,  2  W. 

TiMrd  and  rob-   ^^-  1312,  and  Stovers  y.  Curling  J  3  Scott,  740,  3  New 

wqveat  pteas.    Cases,  355,  both  of  which  were  actions  of  coyenant. 

Cur.  ady.  yult. 

TiNDAL,  C.  J.,  now  deliyered  the  judgment  of  the  Court. 
In  this  action,  the  plaintiffs,  the  Fishmongers'  Company, 
demurred  specially  to  the  pleas  of  the  defendant  put  in  by 
him  thirdly,  fourthly,  and  fifthly  to  the  first  count  of  the 
declaration;  and  they  also  demurred  specially  to  the  re- 
joinder of  the  defendant  by  him  put  in  to  the  plainti£&' 
replication  to  the  second  plea.  But,  as  the  principal  ques- 
tion argued  before  us  arose  upon  the  declaration,  the  de* 
fendant  contending  that  no  action  was  maintainable  by 
a  corporation  aggregate  upon  a  contract  not  being  under 
seal,  it  will  be  more  conyenient  to  consider  that  question, 
and  the  yalidity  of  the  objections  raised  against  the  declar- 
ation, in  the  first  instance,  and  afterwards  to  discuss  and 
determine  the  seyeral  points  which  haye  been  raised  upon 
the  subsequent  pleadings  upon  this  record. 

The  declaration  stated,  by  way  of  inducement,  that  the 
defendants  in  the  action  had  presented  a  petition  to  the 
House  of  Commons  for  a  bill  for  draining  and  reclaiming 
certain  slob  or  waste  land  in  Ireland,  the  introduction  of 
which  bill  was  opposed  by  the  plaintiffs,  and  also  by  one 
Ogilby  on  his  own  behalf,  and  that,  by  an  agreement  made 
on  the  17th  of  March,  1838,  "between  J.  D.  Towse,  on  be- 
half of  the  plaintiffs''  of  the  first  part,  one  Kensit,  on  behalf 
of  Ogilby,  of  the  second  part,  and  the  defendants  of  the 
third  part,  for  preyenting  expense  and  settling  rights,  it 
was  agreed  that  the  plaintiffs  and  Ogilby  should  respectiyely 
withdraw  all  opposition  to  the  further  progress  of  the  bill; 
that  the  powers  and  clauses  to  be  inserted  in  the  act  should 
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be  agreed  and  settled  by  the  solidtors,  in  order  that  the  1843. 
bill  might  be  as  perfect  and  beneficial  to  all  parties  as  it 
could  be  made,  and  that  any  disputes  should  be  settled  by 
Mr. Biodie,  whose  determination  was  to  be  final;  that  the 
plaintiffs  and  Ogilby  respectively  should  use  all  reasonable 
means  and  endeavours  to  promote  the  progress  of  the  bill 
and  to  procure  an  act  of  parliament  to  pass  thereupon;  that 
part  of  the  slob  should  be  allotted  and  given  to  the  plaintiffs^ 
and  a  proportion  of  the  slob  allotted  and  given  to  Ogilby ; 
that  such  allotments  should  be  absolutely  reserved  in  the  act 
to  the  plaintiffs  aud  Ogilby  respectively  free  of  expense  of 
draining,  &c.;  that  the  defendants  would,  on  the  passing  of 
the  act,  pay  the  plaintiffs  lOOW.;  that  the  defendants  would 
pay  all  coats  of  and  attendant  upon  the  application  for  and 
obtaining  the  act ;  that  the  allotments  should  be  taken  by 
the  plaintiffs  and  Ogilby  in  fiill  of  all  rights;  and  that  they 
would  indemnify  the  defendants  against  claims  of  tenants 
&C.  And  the  declaration  then  set  out  a  certain  memoran- 
dum indorsed  upon  the  said  agreement^  and  of  the  same 
date  therewith,  by  and  with  the  consent  and  approbation 
of  all  the  parties,  and  signed  by  J.  M.  Pearce  as  solicitor 
and  agent  of  the  defendants,  by  which  it  was  declared  to 
be  understood,  that  the  plaintiffs  and  Ogilby  were  severally 
and  not  jointly  bound ;  that  the  1000/.  was  to  be  paid  to  the 
plaintiffs  for  certain  expenses  incurred  by  them  partly  in  a 
survey  and  for  certain  plans  &c.  which  the  defendants  were 
to  have  the  benefit  of,  but  that  the  plans  &c.  were  to  be 
forthwith  returned  to  the  plaintiffs  if  the  1000/.  was  not 
paid;  and  that  the  agreement  was  to  be  in  force  only  for 
the  session  1837-1838.  And  the  declaration  then  pro- 
ceeded to  state,  that,  in  consideration  of  the  said  agree- 
ment and  memorandum,  and  of  the  premises,  and  that  the 
plaintiffs  would  perform  the  same  on  their  part,  the  de- 
fendants promised  to  perform  the  same  on  their  part  so  &r 
as  concerned  the  interest  of  the  plaintiffs.  The  declaration 
then  proceeded  to  aver,  that  the  plaintiffs,  on  the  faith  of 
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1843.        the  defendants'  promise^  did  deliver  the  survey^  plans,  and 
^  yalnations,  and  that  the  defendants  had  had  the  benefit 
Co.  thereof,  that  the  plaintiffs  had  withdrawn  all  opposition  to 

RoDsmoN.  ^^^  introduction  of  the  bill,  and  that  Ogilby  had  done  the 
same,  and  in  like  manner  a  particular  performance  of  each 
of  the  matters  and  things  specified  in  the  said  agreement 
which,  according  to  the  plaintiffs'  construction,  amounted 
to  conditions  precedent  to  be  performed  by  the  plaintiffs, 
concluding  with  a  general  averment  of  performance  by  the 
plaintiffs,  and  notice  thereof  to  the  defendants.  And  the 
declaration  then  stated  as  breaches  of  the  agreement  on 
the  part  of  the  defendants — first,  that,  before  the  bill 
passed  the  House  of  Commons,  the  defendants  without  the 
consent  of  the  plaintiffs  caused  certain  powers  and  clauses 
to  be  inserted  without  their  having  been  first  agreed  upon 
or  settled  in  the  manner  specified  in  the  agreement — se^ 
condly,  that  the  defendants  had  not  paid  the  sum  of  1000/. 
mentioned  in  the  agreement,  although  a  reasonable  time 
had  elapsed  and  they  had  been  requested  so  to  do — ^thirdly, 
that  the  defendants  had  not  returned  the  survey,  plans, 
and  valuations,  but  had  kept  the  same — and,  lastly,  that 
the  defendants  had  not  paid  the  costs  incurred  in  prose- 
cuting the  bill  at  their  request,  although  they  had  notice 
thereof  and  were  requested  so  to  do.  The  declaration  also 
contained  a  count  on  an  account  stated. 

Upon  the  present  state  of  the  pleadings,  the  defendant 
Bobinson  has  undoubtedly  the  right  to  raise  any  objection 
to  the  declaration  which  could  have  been  made  available 
on  a  general  demurrer  thereto ;  and  it  has  accordingly  been 
contended  on  his  behalf  that  it  may  be  assumed  from  the 
declaration  itself  that  the  contract  upon  which  this  action 
is  brought  was  not  sealed  on  the  part  of  the  plaintiffs  with 
the  common  seal  of  the  corporation ;  that,  by  the  general 
rule  of  law,  the  plaintiffs,  being  a  body  corporate,  cannot 
bind  themselves  by  an  agreement  not  being  under  their 
common  seal ;  that,  although  there  are  certain  admitted 
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end  weU-known  exceptions  to  this  general  mle^  yet  that        1843. 
the  present  case  does  not  fall  within  any  of  such  excep-      ^     ^  ^ 
tioDs;  and,  lastly,  that,  if  the  agreement  is  such  that  the  co. 

corporation  is  not  bound  thereby,   and  cannot  be  sued    -Romfon, 
thereon,  so  neither  can  the  other  party  be  bound  thereby, 
nor  can  the  corporation  sustain  an  action  as  plaintiffs 
upon  such  an  agreement. 

We  concur  with  some  of  the  positions  aboye  laid  down 
on  the  part  of  the  defendants.  From  the  statement  of  the 
contract  itself  on  the  face  of  the  declaration,  and  the  mode 
of  its  execution  by  an  agent  on  behalf  of  the  corporation, 
as  there  described,  we  think  it  may  be  inferred,  and  that 
the  defendants'  counsel  is  entitled  to  assume,  that  the 
common  seal  of  the  corporation  was  never  affixed  thereto. 
We  agree  also  in  the  general  rule  of  law  as  above  stated, 
and  that  the  case  now  under  consideration  does  not  fall 
within  any  of  those  exceptions,  which  are  so  well  known 
as  to  require  no  enumeration :  but,  whatever  may  be  the 
consequence  where  the  agreement  is  entirely  executory  on 
the  part  of  the  corporation;  yet,  if  the  contract,  instead  of 
being  executory,  is  executed  on  their  part,  if  the  persons 
who  are  parties  to  the  contract  with  the  corporation  have 
received  the  benefit  of  the  consideration  moving  from  the 
corporation,  in  that  case  we  think,  both  upon  principle 
and  decided  authorities,  the  other  parties  are  bound  by 
the  contract,  and  liable  to  be  sued  thereon  by  the  corpora- 
tion. Even  if  the  contract  put  in  suit  by  the  corporation 
had  been  on  their  part  executory  only,  not  executed,  we 
feel  little  doubt  but  that  their  suing  upon  the  contract 
would  amount  to  an  admission  on  record  by  them  that 
such  contract  was  duly  entered  into  on  their  part,  so  as  to 
be  obUgatory  on  themselves ;  and  that  such  admission  on 
the  record  would  estop  them  from  setting  up  as  an  ob- 
jection in  a  cross  action  that  it  was  not  sealed  with  their 
common  seal :  on  the  same  principle  as  it  was  held  by 
Holt,  J.,  and  the  Court,  in  TTie  Mayor  of  Retford's  Case, 
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1843.        1  Salk.  192,  3  Salk.  103,  2  Lord  Baym.  848,  Holt,  171, 

^     *    ^      "  that,  though  a  corporation  cannot  do  an  act  in  pais  with- 

Co.  out  their  common  seal,  yet  they  may  do  an  act  upon  re- 

RoBSKTsoN.  ^'* '  *^^  **^**  ^  *^®  ^^**®  ^^  *^®  ^*y  ^^  London  every  year, 
who  make  an  attorney  by  warrant  of  attorney  in  this  Court 
without  either  sealing  or  signing;  and  the  reason  is,  be- 
cause they  are  estopped  by  the  record  to  say  that  it  is  not 
their  act.  So,  if  an  action  be  brought  against  a  corpora- 
tion for  a  false  return,  they  are  estopped  to  say  it  is  not 
their  return,  for,  it  is  responsio  Majoris  et  communitatis 
upon  record/'  And,  in  the  present  case,  the  direct  alle- 
gation by  the  corporation  upon  this  record,  that  the  agree- 
ment was  made  by  Towse  on  their  behalf,  would,  as  we 
think,  amount  to  an  estoppel  to  the  corporation  from  de- 
nying the  obligatory  force  of  the  agreement  in  a  subsequent 
action  against  themselves.  But  it  is  unnecessary  to  de- 
termine this  point  on  the  present  occasion,  because,  on  the 
face  of  the  declaration,  there  is,  as  we  apprehend,  an  aver- 
ment of  the  performance  by  the  corporation  of  evexy  mat- 
ter which  amounts  to  a  condition  precedent  on  their  part : 
at  least,  we  so  assume  in  the  present  stage  of  the  argument, 
and  before  considering  the  pleas  of  the  defendant.  The 
question,  therefore,  becomes  this,  whether  in  the  case  of  a 
contract  executed  before  action  brought,  where  it  appears 
that  the  defendants  have  received  the  whole  benefit  of  the 
consideration  for  which  they  bargained,  it  is  an  answer  to 
an  action  of  assumpsit  by  the  corporation,  that  the  cor- 
poration itself  was  not  originally  bound  by  such  contract, 
the  same  not  having  been  made  under  their  common  seal. 
Upon  the  general  ground  of  reason  and  justice,  no  such 
answer  can  be  set  up.  The  defendants  having  had  the  be- 
nefit of  the  performance  by  the  corporation  of  the  several 
stipulations  into  which  they  entered,  have  received  the  con- 
sideration for  their  own  promise ;  such  promise  by  them  is 
therefore  not  nudum  pactum ;  they  never  can  want  to  sue 
the  corporation  upon  the  contract,  in  order  to  enforce  the 
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performance  of  those  stipulations  which  have  already  been  1843. 
Tolnntaiily  performed ;  and  therefore  no  soond  reason  can 
be  suggested  why  they  shonld  justify  their  refusal  to  per- 
form the  stipulations  made  by  them,  on  the  ground  of  in- 
ability to  sue  the  corporation,  which  suit  they  can  nerer 
want  to  sustain.  It  may  possibly  be  the  case,  that,  up  to 
the  time  of  the  corporation  adopting  the  contract  by  per- 
forming the  stipulations  on  their  part,  there  was  a  want  of 
mutuality,  from  the  corporation  not  being  compellable  to 
perform  their  contract;  and  that  the  defendants  might 
during  that  interval  have  the  power  to  retract,  and  insist 
that  their  undertaking  amounted  to  a  nudum  pactum  only. 
But,  after  the  adoption  of  the  contract  by  the  corporation 
by  performance  on  their  part,  upon  general  principles  of 
reason  the  right  to  set  up  this  defence  appears  altogether 
to  fail. 

Independently,  however,  of  the  reasonableness  of  such 
construction,  there  appears  authority  in  law  to  support  the 
position.  In  the  case  of  The  Barber  Swrgeone  of  London  v. 
PeboH,  2  Lev.  252,  assumpsit  for  a  forfeiture  under  a  bye- 
law,  where  the  objection  was  expressly  taken,  that  a  pro- 
mise cannot  be  made  to  a  corporation  aggregate  without 
deed,  the  Court  held  that  the  action  will  lay,  and  that  the 
objection  had  been  over-ruled  in  7%e  Mayor  ^c.  of  London 
T.  Carrey,  1  Vent.  298.  Again,  in  The  Mayor  ^c.  of  Lov^ 
don  V.  Sunty  8  Lev.  87,  assumpsit  was  held  to  be  main- 
tainable by  a  corporation  for  tolls.  In  The  Mayor  ^<r.  of 
8Uilfford  V.  7W,  12  Moore,  260,  4  Bing.  77,  use  and  occu- 
pation was  held  to  be  maintainable  by  a  corporation  aggre- 
gate, though  there  was  no  demise  under  seal,  the  tenant 
having  occupied  and  paid  rent :  and  the  same  point  was 
ruled  in  the  case  of  The  Dean  and  Chapter  of  Bocheeter  v. 
Pierce,  1  Camp.  466.  The  case  of  The  East  India  Com- 
pasty  V.  Glover,  1  Str.  612,  carries  the  law  further;  for, 
the  action  in  that  case  was  not  upon  a  promise  implied  by 
law  on  an  executed  consideration,  as,  for  goods  sold,  but 
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was  assumpsit  by  a  corporation  for  not  accepting  and 
taking  away  coffee  within  the  time  mentioned  bj  an 
agreement  for  sale.  The  objection,  indeed^  was  not  raised: 
but  we  cannot  but  suppose  it  would  hare  been  made,  if 
thought  maintainable ;  for,  when  the  defendant  wanted  to 
shew  fraud  upon  the  sale,  on  the  execution  of  the  writ  of 
inquiry  before  Pratt,  C.  J.,  he  refused  to  let  in  the  evi- 
dence, saying,  the  defendant  had  admitted  the  contract  to 
be  as  the  plaintiff  had  declared,  by  suffering  judgment  by 
default,  instead  of  pleading  non  assumpsit.  And,  again, 
the  judgment  of  the  Court  of  error  in  Bowen  v.  Morris,  2 
Taunt.  397,  although  not  directly  an  authority  upon  the 
point,  shews  a  strong  indication  of  the  opinion  of  Mansfield, 
C.  J.,  in  support  of  the  present  action.  In  that  case,  the 
Mayor  of  a  corporation  had  signed  a  contract  to  sell  landed 
property  belonging  to  the  corporation  "on  behalf  of  himself 
and  the  rest  of  the  burgesses  and  commonalty,''  and  the 
action  was  brought  in  the  name  of  the  Mayor,  who  had 
signed  the  contract,  to  recover  damages.  The  Lord  Chief 
Justice,  in  giving  judgment  that  the  action  was  not  main- 
tainable in  the  name  of  the  Mayor,  observes,  "that,  al- 
though the  corporation  have  not  constituted  the  Mayor 
their  bailiff  or  agent  by  an  instrument  under  seal,  so  that 
he  was  not  competent  by  that  contract  to  bind  the  corpo- 
ration, yet,  as  the  Mayor  signed  it,  perhaps  the  corporation 
might  have  sustained  an  action  on  the  contract"  And  the 
cases  referred  to  on  guarantees  (see  particularly  the  judg- 
ment in  Kennaway  v.  JYeleavan,  5  M.  &  W.  501),  and  on  the 
statute  of  frauds,  where  the  contract  has  been  signed  by  the 
defendants  only,  and  not  by  the  plaintiff,  but  allowed  to 
be  enforced  by  action,  notwithstanding  the  objection  of  a 
want  of  mutuality,  tend  strongly  to  support  the  principle  on 
which  we  consider  the  present  action  maintainable.  And 
the  earlier  case  of  Cooper  v.  Gooderick,  Cro.  Eliz.  862,  may 
be  adverted  to  as  shewing  the  opinion  of  the  Court  upon 
the  legal  consequence  of  bringing  an  action  by  a  body  cor- 
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porate.  In  that  case  the  defendant^  as  bailiff  of  Emmanael  1843. 
College,  made  conusance  for  rent  granted  to  them  in  fee 
by  indentme.  The  issue  was  non  concessit :  and  the  jury 
found  that  the  grantor  granted  it  by  the  deed^  and  de- 
liyered  that  deed  to  a  stranger  to  their  use,  and  they 
sealed  the  counterpart  of  that  indenture ;  the  question  was 
whether  a  stranger,  without  letter  of  attorney  from  them  to 
reoeive  it,  might  receiye  the  deed  to  their  use :  and  it  was 
held  by  all  the  Court  that  he  mighty  and  that  the  sealing 
of  the  counterpart  was  a  sufScient  agreement,  and  as  well 
as  if  they  had  made  a  letter  of  attorney ; ''  and,  if  they  had 
not  sealed  the  counterpart,  but  had  brought  an  action 
upon  it,  that  had  made  the  grant  perfect :''  and  judgment 
for  the  plaintiff. 

We  therefore  think  the  present  action  is  maintainable 
by  the  corporation,  unless  some  sufficient  answer  appears 
on  the  pleas,  which  we  now  proceed  to  consider. 

The  second  plea  only  raises  more  distinctly  the  question  Seoond  pka. 
which  we  haye  already  fully  considered  as  arising  on  the 
face  of  the  declaration  itself:  and,  as  we  hold  the  seal  of 
the  corporation  not  to  be  necessary  in  order  to  make  the 
contract  obligatory  on  the  defendants,  the  plea  itself  is 
insufficient,  and  it  becomes  unnecessary  to  give  any  opinion 
on  the  subsequent  pleadings  depending  thereon. 

The  third  plea  appears  to  us  to  be  bad  for  reasons  ex-  Third  j^ea. 
pressed  in  the  course  of  the  argument :  and,  indeed,  the 
learned  counsel  for  the  defendants  did  not  rely  upon  it. 

The  fourth  plea^  which  is  pleaded  to  all  the  breaches  in  Fovrtfa  plea, 
the  declaration  except  that  of  not  returning  the  survey, 
plans,  and  valuations,  is  a  traverse,  in  the  terms  of  the 
averment  in  the  declaration,  ''  that  the  plaintiffs  did  not 
continually  from  time  to  time  and  at  all  times  up  to  and 
until  the  time  of  passing  the  act  of  parliament  use  all  rea- 
sonable means  and  endeavours  to  promote  the  progress  of 
the  said  bill,  and  to  procure  an  act  of  parliament  to  pass 
thereupon.^'    Now,  without  stopping  to  inquire  whether 
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1843.  such  general  form  of  denial  is  allowable  by  the  rules  of 
^""■^'^  '  ^  pleading,  instead  of  shewing  that  there  were  other  reason- 
Co.  able  means  in  the  power  of  the  plaintiffs  which  were  not 
RoBULTioN.  i^^i^^  ^3  o'  ^^^  ^^7  other  means  were  pointed  ont  to 
the  plaintiffs,  and  they  were  requested  to  nse  them,  bnt 
refused ;  this  plea  raises  the  question  whether  the  failure 
to  nse  all  reasonable  means  &c.  is  an  answer  to  the  action ; 
that  is,  in  other  words,  whether  the  using  all  reasonable 
means  was  a  condition  precedent  to  the  right  of  the  plain- 
tiffs to  maintain  an  action  against  the  defendants  for  the 
breach  of  their  part  of  the  agreement.  Now,  in  Stavers  y. 
OurUnff,  8  Scott,  740,  8  New  Cases,  855,  it  was  distinctly 
laid  down  as  the  result  of  a  long  series  of  decisions, ''  that 
the  question  whether  covenants  are  to  be  held  dependent 
or  independent  of  each  other,  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties  as  it  appears  on  the 
instrument,  and  by  the  application  of  common  sense  to 
each  particular  case,  to  which  intention,  when  once  dis- 
covered, ^  technical  forms  of  expression  must  give  way :'' 
and  one  of  the  means  of  discovering  such  intention  is  thna 
laid  down  in  RUckie  v.  Jtkinaon,  10  East,  806—''  Where 
mutnal  covenants  go  to  the  whole  of  the  consideration  on 
both  sides,  they  are  mutual  conditions,  the  one  precedent 
to  the  other ;  but,  where  the  covenants  go  to  a  part  only^ 
there  a  remedy  lies  on  the  covenant,  to  recover  damages 
for  the  breach  of  it,  but  it  is  not  a  condition  precedent.'' 

In  this  case,  the  things  to  be  done  by  the  plaintiffs, 
were,  withdrawing  opposition  to  the  bill,  promoting  the 
progress  of  the  bill  by  petition  or  otherwise  by  all  reason- 
able means  at  the  expense  of  the  defendants^  handing  over 
to  the  defendants  certain  plans,  surveys,  and  valuations 
which  had  been  taken  at  the  expense  of  the  plaintiffs :  the 
things  to  be  done  by  the  defendants,  on  the  other  hand, 
were,  that  they  should  by  the  bill  secure  to  the  plaintiffs 
certain  portions  of  the  slob  and  waste  land,  that  they 
should  pay  1000/.  on  the  passing  of  the  act,  that  they 
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fthoold  pay  all  expenses  of  procariDg  tbe  act,  and  should        1843. 
return  the  plans.  &c.,  forthwith  to  the  plaintiffs,  if  the  _  ^""^-^ — ' 
1000/.  were  not  paid.     Now,  applying  the  test  of  common  Co. 

sense  to  this  agreement,  it  seems  impossible  to  say  that  RoBBBTsoif. 
the  intention  of  the  parties  was,  that,  if  the  plaintiffs  per- 
formed every  part  of  that  which  they  undertook,  with  the 
single  exception  of  omitting  to  use  some  means  of  promot- 
ing the  bill,  which  might  be  deemed  reasonable,  however 
small  and  inefficient  those  means  might  be  in  their  own 
nature,  they  should  not  be  in  a  condition  to  claim  the  per- 
formance of  any  part  of  that  which  the  defendants  had 
agreed  to  do  on  their  part ;  and  this,  too,  although  the 
omission  to  use  such  means  may  have  worked  no  prejudice 
to  the  defendants,  and  they  may  have  actually  obtained 
that  object  in  the  pursuit  of  which  those  very  means  were 
to  be  employed.  And,  again,  to  apply  the  other  test  laid 
down  in  Boone  v.  Eyre,  1  H.  Blac.  273,  n.,  and  the  other 
cases  before  referred  to,  can  it  be  said  that  this  stipulation 
goes  to  the  whole  consideration  on  either  side?  It  is  only 
a  part,  and  a  very  small  part,  of  the  consideration  moving 
from  the  plaintifiB :  it  certainly  does  not  amount  to  that 
for  which  the  defendants  were  to  give  the  whole  consider- 
ation moving  from  them.  It  is  sufficient  to  refer  to  the 
terms  of  the  agreement  itself,  and  to  see  what  stipulations 
the  defendants  entered  into  thereby,  to  be  satisfied  that 
tiiis  part  of  the  plaintiffs'  engagement  goes  to  a  very  im- 
material part  of  the  consideration  on  either  aide. 

We  hold,  therefore,  that  this  stipulation  on  the  part  of 
the  plaintiffs,  the  performance  of  which  has  been  denied 
by  the  fourth  plea,  is  not  a  condition  precedent  on  the 
part  of  the  plaintiffs.  And,  although  it  may  be  argued 
that  this  must  be  considered  as  a  condition  precedent,  be- 
cauae  the  defendants  cannot  maintain  a  cross  action  there- 
on for  damages ;  we  answer  that  it  is  not  to  be  assumed 
that  such  cross  action  is  not  maintainable,  but,  on  the  con- 
trary, for  the  reasons  before  given,  it  might  be  maintain- 
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able :  but,  even  if  it  could  not  be,  the  question  whether  a 
condition  is  precedent  or  not  is  a  question  of  intention  of 
the  parties  themselves  as  it  appears  on  the  contract  itself^ 
not  the  determination  whether  the  agreement  will  bear  a 
cross  action  in  a  Court  of  law.  We  therefore  think  the 
fourth  plea,  which  puts  in  issue  the  performance  of  that 
which  is  not  a  condition  precedent,  cannot  be  supported. 

The  fifth  plea  appears  to  us  to  be  clearly  bad.  It  alleges 
that  the  plaintiffs  presented  a  petition  to  the  House  of 
Lords  against  the  preamble  of  the  bill.  This  amounts  at 
most  to  an  argumentative  traverse  either  of  the  averment 
that  the  plaintiffs  withdrew  their  opposition  to  the  bill, 
or  of  the  averment  that  the  plaintiffs  used  all  reasonable 
means  to  promote  the  bill,  without  distinctly  shewing  to 
which  it  is  intended  to  apply.  It  is  bad,  therefore,  on  the 
grounds  discussed  in  the  consideration  of  the  fourth  plea; 
and  indeed  it  may  be  further  observed,  that,  neither  by 
the  fourth  nor  the  fifth  plea  is  it  shewn  that  the  supposed 
breach  of  contract  imputed  to  the  plaintiffs  was  committed 
by  them  before  the  breach  of  contract  as  to  the  clauses  of 
the  bill  alleged  in  the  declaration  to  have  been  committed 
by  the  defendants. 

Inasmuch,  therefore,  as  we  think  the  declaration  good, 
and  the  several  pleas,  for  the  reasons  above  given,  insuflGl- 
cient,  we  give  our  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


Fleas  by  the 

defendant 

Booth. 


Snrrgoinder* 


The  defendant  Booth  pleaded  substantially  the  same 
pleas  as  those  pleaded  by  the  defendant  Robertson.  In- 
stead, however,  of  demurring  specially  to  the  rejoinder  of 
Booth  to  the  replication  to  the  second  plea,  the  plaintiffs 
surrejoined  as  follows : — 

That,  after  the  said  articles  of  agreement  and  memoran- 
dum in  the  first  count  mentioned  were  respectively  made 
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and  entered  into  and  consented  to  and  approved  of  as  in  1843. 
tliat  count  and  also  in  the  last-mentioned  replication  men- 
tioned, and  after  the  same  had  been  so  acted  npon  and 
performed  by  the  plaintiffs  npon  the  faith  of  the  defend- 
ants' said  promise  as  in  the  first  count  also  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  9th  of 
Ma7>  1839,  by  a  certain  deed-poll  under  the  common  seal 
of  the  plaintiffs,  as  and  being  such  corporation  aggregate 
as  aforesaid,  then  made  and  executed  by  the  plaintiffs,  and 
which  said  deed-poll,  sealed  with  such  common  seal,  the 
plaintiffs  brought  into  Court,  the  date  whereof  was  the  day 
and  year  last  aforesaid,  the  plaintiffs  did  recognize  and 
adopt,  ratify,  and  confirm  the  said  articles  of  agreement 
and  memorandum,  and  of  which  the  defendants  thereupon 
afterwards,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  day  and  year  last  aforesaid,  had  notice— verifi- 
cation. 

Rebutter,  craving  oyer  of  the  deed-poll  mentioned  in  n^mcter. 
the  surrejoinder  [which  deed-poll,  reciting  the  agreement  Deed.poIL 
and  memorandum  declared  on,  witnessed  that  the  said 
wardens  and  commonalty  of  the  Mystery  of  Fishmongers  of 
the  city  of  London  did  thereby  recognise  and  adopt  the 
said  articles  of  agreement,  and  the  indorsement  thereon, 
and  all  and  every  the  acts  done  and  performed,  as  well  by 
the  said  J.  D.  Towse  as  by  the  Irish  estate  committee  of 
the  said  company  in  pursuance  thereof,  and  did  thereby 
ratify  and  confirm  the  said  agreement  and  indorsement, 
and  all  such  acts  as  aforesaid,  and  did  thereby  testify  and 
declare  that  such  agreement  was  entered  into  and  that 
such  acts  were  done  and  performed  by  the  said  J.  D. 
Towse  and  by  the  said  Irish  estate  committee,  not  on  his 
or  their  own  behalf,  but  as  the  agent  or  agents  of  and  for 
or  on  behalf  of  them  the  said  company,  as  witness  their 
common  seal  thereto  affixed,  &c.],  and  averring  that  the 
said  deed-poll  mentioned  in  the  said  surrejoinder  of  the 
plaintiffs  to  the  rejoinder  of  the  defendant,  was  made  under 
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1843.  the  said  common  seal  of  the  plaintiffs  long  after  the  said 
articles  of  agreement  and  memorandum  in  the  first  connt 
mentioned  had  been  and  were  respectively  made  and  en- 
tered into  and  consented  to  and  approved  of  as  in  that 
count  mentioned^  and  long  after  the  making  of  the  said 
supposed  promise  in  the  first  count  mentioned,  and  long 
after  the  respective  times  of  the  committing  of  the  se- 
veral breaches  of  promise  respectively  in  that  count  men- 
tioned, and  long  after  the  respective  times  of  the  accra- 
ing  of  the  said  supposed  causes  of  action  in  that  coimt 
mentioned,  to  wit,  on  the  9th  of  May,  1839 — concluding 
with  a  verification. 
DemuTer.  To  this  rebutter  the  plaintiffs  demurred  specially,  assign- 

ing for  causes — ^that  the  said  agreement  and  memorandum 
and  promise  by  the  defendants  having  been  made  by  them 
and  acted  upon  and  performed  by  the  plaintiffs  on  the 
faith  thereof,  it  was  wholly  immaterial  whether  the  same 
agreement  and  memorandum  were  expressly  ratified  by  the 
plaintiffs  under  their  common  seal  before  or  after  the 
breaches  of  promise  by  the  defendants — ^that,  if  the  mat- 
ters stated  in  the  said  rebutter  were  material,  then  the 
same  must  be  taken  to  be  and  was  a  traverse  of  matter 
necessarily  implied  by  the  surrejoinder,  namely,  that  the 
deed-poll  was  executed  before  the  defendants'  breaches  of 
promise,  and  the  rebutter  ought  to  have  concluded  to  the 
country,  instead  of  with  a  verification — ^that,  although  the 
said  rebutter  admitted  the  agreement  and  memorandum  to 
have  been  acted  upon  and  performed  by  the  plaintiffs  on 
the  faith  of  the  defendants'  promise  before  the  deed-poll 
was  executed,  yet  it  did  not  sufficiently  confess  that  the 
same  deed-poll  was  executed  before  the  commencement  of 
the  suit — ^that  it  did  not  deny  or  sufficiently  confess  the 
said  surrejoinder,  or  any  of  the  matters  stated  therein,  or 
sufficiently  avoid  the  same — and  that  the  said  rebutter  was 
in  other  respects  uncertain,  informal,  and  insufficient,  &c. 
The  defendant  joined  in  demurrer. 
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ChoameU,  Serjeant^  in  support  of  the  demurrers^  relied        1843. 
upon  the  arguments  urged  by  him  in  Robertson's  case.  '        , 

Co. 

-  Hmdmarch,  contrit. — ^In  Panel  v.  MooTy  PI.  Com.  91,  Bootb. 
and  Home  y.  hne^  1  Vent.  47,  it  is  laid  down  that  one  can- 
not appear  in  an  assize  as  a  bailiff  to  a  corporation  without 
deed.  So,  in  Bex  v.  The  City  of  Chester ,  2  Show.  366,  that  an 
attorney  cannot  appear  for  a  corporation  unless  by  warrant 
under  the  corporation  seal.  In  Jenkins's  Centuries,  131,  Case 
68,  it  is  said,  that, "  where  a  mayor  and  commonalty  are  dis« 
seised,  the  entry  to  revest  this  estate  ought  to  be  made  by 
one  authorized  by  a  deed  under  their  common  seal.''  In 
Dumper  y.  Synu,  Cro.  Eliz.  815,  it  was  held  that  a  warrant 
to  one  to  enter  and  deliver  a  lease  upon  the  lauds  of  a  cor- 
poration must  be  by  writing  under  their  common  seal:  and 
the  passage  in  Co.  Litt.  94.  b.,  shews,  that  not  only  cannot 
a  oorporation  part  mth,  but  that  they  cannot  accept  an  in- 
terest in  land  otherwise  than  under  seal.  In  Smith  y.  The 
Birmingham  and  Staffordshire  Gas  lAght  Company,  1  Ad^ 
ft  E.  626,  8  N.  &  M.  771,  Taunton,  J.,  says :  '*  The  distinc- 
tion  is  between  matters  which  do  and  matters  which  do 
not  affect  any  interest  of  the  corporation.  Thus,  they 
must  appoint  a  bailiff  by  deed  for  entering  lands  for  con- 
dition broken,  in  order  to  revest  their  estate ;  but  they 
need  not  do  so  where  the  bailiff  is  only  to  distrain  for 
rent."  Here,  if  there  was  no  deed  under  the  corporation 
seal,  the  defendants  have  not  had  the  consideration  for 
which  they  contracted.  In  Sykes  v.  Dixon,  9  Ad.  &  E.  693, 
1  P.  ft  D.  463,  B.  contracted  in  writing  to  work  for  the 
plaintiff  in  his  trade,  and  for  no  other  person,  during 
twelve  months,  and  so  on  from  twelve  months  to  twelve 
months  until  B.  should  give  notice  of  quitting :  and  it  was 
held  that  such  agreement  was  invalid  under  the  statute  29 
Car.  2,  c.  3,  s.  4,  for  want  of  mutuality.  To  entitle  the 
plaintiffs  to  maintain  an  action,  there  must  be  some  con- 
sideration moving  from  them  to  the  defendants — Harrison 
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1843.  V.  Cagey  1  Lord  Baym.  868;  Payne  v.  Cave,  8  T.  R.  148; 
Cooke  V.  Oxley,  8  T.  R.  653 ;  M'lver  v,  Bichardson,  1  M.  & 
Sel.  557 ;  Daniel  v.  Bowles,  2  C.  &  P.  558 ;  Cole  v.  Cotting^ 
ham,  8  C.  &  P.  75.  CardweU  v.  Lucas,  2  M.  &  W.  Ill,  is 
exactly  in  point :  there,  a  declaration  in  covenant  stated 
that  one  J.  H.  was  seised  in  fee,  and,  being  so  seised,  by  a 
certain  indenture,  with  the  consent  and  approyal  of  the 
said  J.  H.  then  given,  made  between  the  said  J.  H.  of 
the  one  part,  and  the  defendant  of  the  other  part  (pro- 
fert,  sealed  with  the  seal  of  the  defendant),  it  was  wit- 
nessed, that,  for  the  considerations  therein  mentioned, 
he  the  said  J.  H.  did  demise  to  the  defendant,  his  execn- 
tors  and  administrators,  certain  premises  therein  men- 
tioned, to  hold  to  him,  his  executors,  &;c.,  for  the  term  of 
eleven  years;  by  virtue  of  which  said  indenture,  and  by 
permission  of  the  said  J.  H.,  the  defendant  afterwards  en- 
tered into  the  premises  and  was  possessed  thereof:  that 
J.  H.  afterwards  made  his  will,  by  which  he  devised  the 
estate  to  his  widow  E.  for  life,  remainder  to  the  plaintiff 
for  life.  It  then  averred  the  death  of  J.  H.,  and  afterwards 
of  £.  his  wife ;  whereupon  the  plaintiff  became  and  was 
seised  of  the  reversion  of  and  in  the  premises  in  his  de* 
mesne  as  of  freehold  for  the  term  of  his  natural  life,  under 
and  by  virtue  of  the  will.  The  defendant  pleaded,  in 
effect,  that,  though  the  deed  was  his  deed,  yet  that  it  was 
not  signed  by  J.  H.,  nor  by  any  agent  of  the  said  J.  H. 
thereunto  lawfully  authorized  by  writing,  nor  was  any 
lease  for  the  said  term  of  eleven  years  put  into  writing  and 
signed  by  J.  H.,  or  any  agent,  ficc. :  and  it  was  held,  on 
demurrer,  that  the  action  was  not  maintainable  by  the 
plaintiff  against  the  defendant  for  breaches  of  the  cove- 
nants in  the  indenture.  So,  here,  the  plaintiffs  are  suing 
upon  an  executory  promise  in  articles  of  agreement,  for 
which  promise  there  is  no  consideration,  inasmuch  as  the 
plaintiffs  are  not  themselves  bound.  Richardson  v.  Giffbrd, 
lAd.&E.62,3N.&M.325,istothesame  effect.  In  Wilson 
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V.  WoolfryeSy  6  M.  &  Sel.  341^  the  plaintiffs  were  nonsuited        1843. 
because  the  indenture  upon  which  the  action  had  been  „  ^^     "*     '  . 

/^  FlSHMONOBKIl' 

brought  appeared  not  to  have  been  executed  by  all  of  them.  Co. 

[Thidal,  C.  J. — Had  the  lessee  in  that  case  entered  ?]     It        Bootu. 
does  not  appear  that  he  had :  but  that  fact  does  appear 
in Saundersony. GriffUks,5B. &  C.  909,  8D. &B.  643. 

The  surrejoinder  is  bad  in  form :  it  is  a  departure  from  Snrrcjoindar. 
the  replication.   [  Coltman,  J. — There  is  no  special  demurrer 
on  that  ground.]     Departure  is  matter  of  substance,  and 
bad  upon  general  demurrer :  see  2  Wms.  Saund.  84  d.,  n., 
and  the  authorities  there  cited. 

Cur.  adv.  vult. 

TiNDAL,  C.  J. — The  several  pleas  which  are  pleaded  by 
the  defendant  Booth  are  in  substance  the  same  as  those 
pleaded  by  the  defendant  Bobertson,  which  we  have  already 
considered,  and  upon  which  we  have  given  our  judgment. 
The  only  difference  in  the  subsequent  part  of  the  pleadings, 
is^  that  the  plaintiffs,  instead  of  demurring  specially  to  the 
rejoinder  of  the  defendant  Booth  to  the  replication  to  the 
second  plea,  have  surrejoined,  and  stated  a  confirmation  of 
the  authority  of  their  agent  by  a  deed-poll  under  their 
common  seal.  But,  as  the  judgment  given  in  the  case  of 
Bobertaon  proceeded  on  the  ground  as  well  of  the  insuf- 
ficiency of  the  pleas  pleaded,  as  of  the  sufficiency  of  the  de- 
claration, we  think  the  same  reasons  apply  to  the  present 
case,  and  that  it  is  unnecessary  to  add  any  thing  to  what 
has  been  already  stated. 

Judgment  for  the  plaintiffs. 


The  fourth  plea  of  the  defendant  Staines,  which  was  Pleas  by  the 
pleaded  to  the  whole  of  the  first  count,  was  similar  to  the  stJne^^ 
fourth  plea  of  the  defei^dant  Bobertson  (ante,  p.  79).  Foarth  pkiu 

To  this  plea  the  plaintiffs  demurred  specially,  assign- 


rer  thereto. 
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1843.         ing  for  causes  the  same  as  in  the  demurrer  to  Bobertsou's 
_  ^     "^    ^      fourth  plea,  down  to  the  asterisk  in  p.  81. 

Co.  The  fifth  plea  of  the  defendant  Staines,  also  pleaded  to 

Staines.  ^^®  whole  of  the  first  count,  stated  that  the  plaintiffs  did 
Fifth  plea.  ^^^  withdraw  all  opposition  of  them  the  plaintiffs  to  the 
progress  of  the  said  bill  in  that  count  mentioned,  according 
to  the  true  intent  and  meaning  of  the  said  articles  of 
agreement  and  memorandum,  in  manner  and  form  as  the 
plaintiffs  had  in  their  said  first  count  in  that  behalf  alleg- 
ed— concluding  to  the  country. 
Special  demur.  Special  demurrer,  assigning  for  causes — that  the  said 
fifth  plea  tendered  an  issue  that  was  wholly  immaterial  and 
insufficient — that  the  portion  of  the  agreement  on  the  part 
of  the  plaintiffs  the  partial  breach  whereof  was  alleged  and 
relied  upon  by  the  said  fifth  plea  was  not  in  the  nature  of 
a  condition  precedent  to  the  performance  of  the  defend- 
anfs  part  of  the  contract,  but  was  an  independent  agree- 
ment, and,  forming  a  part  only  of  the  consideration  for  the 
defendants'  promise,  the  breach  of  it  might  be  compen- 
sated in  damages,  and  afforded  a  ground  only  for  a  cross 
action,  without  being  a  defence  in  the  present  case — that 
the  said  fifth  plea  admitted  that  the  plaintiffs  deliyered 
over  the  survey,  plans,  and  valuations,  withdrew  their  op- 
position to  the  introduction  of  the  bill,  and  also  presented  a 
petition  in  its  favor,  and  used  all  reasonable  means  and 
endeavours  to  promote  the  progress  of  the  bill  and  to  pro- 
cure an  act  of  parliament  to  pass  thereupon,  and  that  the 
defendants  had  had  and  still  had  the  benefit  of  the  survey, 
plans,  and  valuations,  and  had  further  obtained  the  advan- 
tage of  having  been  able  to  bring  in  their  bill,  and  that 
there  had  been  in  other  respects  a  partial  performance  of 
the  contract  on  the  part  of  the  plaintiffs — ^that  the  fifth 
plea  contained  no  sufficient  answer  or  matter  of  defence 
to  the  breaches  of  contract  in  the  first  count  mentioned^ 
or  any  of  them,  more  especially  aa  to  the  breach  in  not  re- 
turning the  survey,  plans,  and  valuations,  and  in  non-pay- 
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ment  of  the  1000/.^  which  was  to  be  paid  at  a  specified 
time,  and  on  account  of  the  said  survey,  plans,  and  valua- 
tions, which  the  defendants  had  actually  enjoyed  to  their 
own  use— and  that  the  said  fifth  plea  and  the  matter 
therein  stated  and  alleged,  and  attempted  to  be  put  in 
issue,  were  wholly  immaterial,  and  the  same  plea  was  in 
other  respects  uncertain,  informal,  and  insufficient,  &c. 
Joinder. 

Chatmett,  Serjeant,  in  support  of  these  demurrers,  also 
relied  upon  the  argument  abeady  urged  by  him  in  Robert- 


Afmmmg,  Serjeant,  contra. — ^The  withdrawal  by  the  Fifth  plea. 
plaintiffs  of  their  opposition  to  the  bill  clearly  was  a  condi- 
tion precedent :  it  was  the  substratum  of  the  whole  ar- 
rangement. At  all  events,  the  fifth  plea  pleaded  by  the 
defendant  Staines  is  good  as  operating  a  destruction  of  a 
material  part  of  the  consideration  for  the  defendants'pro- 
mise.  [ChanneU,  Serjeant,  obtained  leave  to  amend  by 
withdrawing  the  demurrer  to  this  plea,  and  taking  issue 
thereon,  upon  payment  of  costs]. 

The  declaration  is  clearly  bad.  The  main  objection  to  Dedantum. 
it  is,  that  the  plaintiffs  could  not  legally  enter  into  the 
contract  except  by  a  deed  under  their  corporate  seal.  The 
Magar  of  Ludlow  y.  CAarttan,  6  M.  &  W.  816,  is  precisely 
in  point.  Until  the  seal  is  affixed,  there  is  nothing  to 
bind  the  corporate  body.  With  respect  to  those  cases  in 
which  corporations  have  been  allowed  to  maintain  actions 
for  use  and  occupation,  the  ground  upon  which  they  pro- 
ceeded was,  that  all  that  it  was  necessaiy  to  prove  to  en- 
title them  to  recover,  was,  that  the  defendant  used  and 
occupied  the  premises  by  the  sufferance  and  permission  of 
the  corporation — a  principle  as  old  as  the  Year  Book,  12 
Hen.  7,  fo.  26.  In  addition  to  the  authorities  already 
cited  for  the  purpose  of  shewing  what  may  or  may  not  be 
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1843.  done  by  a  corporation  without  seal,  reference  may  be  made 
to  Saville,  p.  20,  Case  50,  and  to  Brooke's  Abridgment, 
Corporations  and  CapacUies,  pi.  14, 34, 51, 56.  In  Jackson 
Y.  Cobbm,  8  M.  &  W.  790,  a  declaration  in  assumpsit  stated^ 
in  substance,  that  the  defendant  agreed  to  let  and  the 
plaintiff  to  take  a  certain  messuage  and  premises  on  certain 
specified  terms,  and  that  q/ifenrar^b,  in  consideration  of  the 
premises,  and  that  the  plaintiff,  at  the  request  of  the  de« 
fendant,  had  promised  the  defendant  to  perform  his  part  of 
the  agreement,  the  defendant  promised  the  plaintiff  to  per- 
form his  part  of  the  agreement,  and  that  he  then  had  power 
to  let  the  messuage  and  premises  to  the  plaintiff  without 
restriction  as  to  the  purpose  for  which  the  same  should  be  used 
and  occupied :  and  it  was  held,  on  special  demurrer,  that 
such  a  promise  could  not  be  implied  from  the  relation  of 
the  parties,  and  that  the  consideration  alleged  was  insuffi- 
cient to  sustain  it. 
As  to  the  noQ.       The  Consideration  for  the  agreement  on  the  part  of  the 

joinder  of  .  . 

OgUby.  defendants,  was,  that  the  plaintiffs  and  Ogilby  should  with- 

draw all  opposition  to  the  further  progress  of  the  bill  men- 
tioned in  the  declaration,  and  should  use  all  reasonable 
means  and  endeavours  to  promote  it.  Ogilby  ought  to 
have  joined  in  the  action.  [Tinda/,  C.  J. — ^All  difficulty  of 
that  sort  is  got  rid  of  by  the  memorandum  indorsed  on  the 
agreement.  How  could  the  plaintiffs  and  Ogilby  join  in 
the  action,  when  by  the  very  terms  of  the  contract  there  is 
no  community  of  interest?] 

Cur.  adv.  vult. 

TiNDAL,  C.  J. — The  judgment  already  pronounced  upon 
the  pleas  of  the  defendant  Robertson  will  also  govern  those 
pleaded  by  the  defendant  Staines,  except  as  to  the  fifth 
plea,  upon  which  we  have  given  the  plaintiffs  leave  to  amend 
on  the  usual  terms. 

Judgment  accordingly. 
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Haebison  and  Others  v.  Henet  Heathoen,  Joseph 

LiDWELL  Heathoen,  and  Others.  Jmif^ih 

L  HIS  was  an  action  of  assumpsit.     The  first  count  of  the  The  pUdntifft 
declaration  stated,  that,  before  and  at  the  time  of  the  mak-  thmtofore,  to 
ing  the  agreement  and  promise  thereinafter  mentioned,  ^thof  D«»ni- 
the  defendants  were  partners  and  shareholders  in  a  certain  ^r,  1835,  by 
company  or  association  called  the  Anglo  American  Gold  in  writing  them 
Mining  Association;  that,  theretofore,  to  wit,  on  the  24th  agreed uiat'oer- 
of  December,  1835,  by  a  certain  agreement  in  writing  then  J^^^jJ^ 
purporting  to  be  made  between  Henry  Blundell  (one  of  «p<m  a  com- 
the  defendants)  and  certain  other  persons,  then  being  the  tion  of  which 
agents  of  the  said  other  defendants  in  that  behalf,  for  and  ^i^memW 
on  behalf  of  themselves  and  of  the  said  company,  of  the  ^"^  *uf^ 
one  part,  and  the  plaintiffs  of  the  other  part — after  reciting  tiffi;  that  the 
that  the  members  of  the  said  company  or   association,  We  the  option 
being  desirous  of  obtaining  the  co-operation  of  the  plain-  S^^^ghara^ 
tiffs  in  carrying  on  the  concern,  and  having  determined  to  '^'J?^'^* 
increase  the  number  of  shares  of  the  company,  proposed  to  event  of  their 
the  plaintiffs  to  become  shareholders  and  directors  in  the  do,  thede^d. 
company,  and  that  the  plaintiffs,  having  found,  on  investi-  o?to"pe?SS^ 
gating  the  concerns  of  the  company,  that  questions  and  Aoidd  repay 
disputes  had  arisen  and  were  pending  between  the  company  vanoed  by  the 
and  one  John  Penman,  its  late  superintendent  or  agent  in  timeafter\he"^ 
North  Carolina,  who  had  drawn  bills  of  exchange  to  a  large  )jt^',^^ 
amount  on  the  said  Henry  Blundell  on  account  of  the  com-  the  company 

haying  three 

pany,  declined  to  become  shareholders  until  they  had  an  calendar 
opportunity  of  ascertaining  the  state  of  the  company  in  "^  notSTre- 
reference  to  the  questions  and  disputes  so  referred  to,  but  v^^^  ^ 
that  the  directors  and  members  of  the  association  being  dantion,  which 

was  dated  the 
16th  of  Decem- 
ber, 1837,  averred,  that,  qfter  the  making  of  the  agreement,  and  more  than  three  calendar 
months  bifore  the  commencement  of  the  action,  the  plaiDtifTs  gave  the  company  notice  that  they 
declined  to  take  the  shares,  and  required  payment  at  the  expiration  of  three  calendar  months  then 
foQowing  of  the  sum  advanced  hy  them :— Held,  that,  notwithstanding  the  date  of  the  agree- 
ment was  laid  under  a  videlicet,  it  sufficiently  appeared  on  the  face  of  the  declaration  that  the 
action  was  not  prematurely  brought. 
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1843.        desirous  that  the  bills  so  drawn  by  the  said  John  Penman 
^    '     ^      on  the  said  Henry  Blundell  should  not  go  back  dishonored, 
^-  but  should  be  taken  up  for  the  honor  of  the  drawer,  under 

the  guarantie  and  indemnity  of  the  directors  and  of  the 
company,  the  plaintiffs  consented  and  agreed  to  take  up 
the  said  bills  to  an  amount  not  exceeding  6000/.,  upon  the 
footing  so  proposed,  and  that  the  sum  to  be  so  advanced 
by  them,  together  with  such  further  sum,  if  any,  as  should 
be  required  to  make  up  the  said  sum  of  6000/.,  should,  in 
the  eyent  of  their  determining  to  join  the  company  at  the 
period  thereinafter  mentioned  for  that  purpose,  go  in  pay- 
ment of  shares  to  the  amount,  to  be  taken  by  them  accord- 
ingly; and,  after  reciting,  that,  at  a  meeting  of  share- 
holders of  the  company  duly  convened  and  held  at  &c.,  on 
the  17th  of  December,  it  was  resolved  and  determined  that 
one  hundred  additional  shares  of  100/.  each  should  be 
created  for  the  purposes  and  be  disposedof  by  the  directors 
for  the  benefit  of  the  company,  and  that  sixty  of  such  shares 
had  been  set  apart  with  a  view  to  and  in  compliance  with 
the  proposal  thereinbefore  mentioned  in  that  hehalf— it 
was  and  is  witnessed,  and  it  was  thereby  mutually  con- 
cluded and  agreed,  as  follows,  that  is  to  say,  that  bills  not 
exceeding  the  amount  of  6000/.,  drawn  by  the  said  John 
Penman  on  the  said  Henry  Blundell  on  account  of  the 
company,  should  be  taken  up  by  the  plaintiffs  for  the 
honor  of  the  drawer,  and  that  the  plaintiffs  should  follow 
the  instructions  of  the  company  or  of  its  agent  or  agents 
duly  authorized  for  that  purpose,  whether  as  to  proceed- 
ing against  the  said  John  Penman,  or  against  the  pro- 
perty of  the  company,  or  otherwise,  in  respect  of  the  said 
biUs ;  and  that,  in  the  event  of  the  said  bills  or  any  or 
either  of  them  not  being  paid,  and  of  the  plaintiffs  not 
making  their  election  to  take  the  sixty  shares  so  reserved 
and  set  apart  for  them,  the  defendants  engaged  and  agreed 
for  the  payment  of  such  bills  or  bill,  with  interest  at  five 
per  cent,  on  the  amount  advanced,  and  all  costs  and  ex- 
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peaces  attendiDg  such  bills,  at  any  time  after  the  Ist        1843. 
of  October  then  next  on  the  said  company  and  directors      J^    *     ' 
of  the  said  company  having  three  calendar  numthr  previous  «. 

notice  requiring  the  same ;  and  that,  in  case  the  plaintiffs,  ■^'^morit. 
or  any  or  either  of  them,  should,  within  two  months  after 
receiving  from  the  directors  of  the  said  company  a  com- 
municatioii  of  the  result  of  the  questions  or  differences 
between  the  company  and  the  said  John  Penman,  and  of 
the  state  of  the  company's  affairs  (and  which  communica- 
tion the  directors  were  to  make  in  as  fiill  and  explicit  a 
form  and  at  as  early  a  period  as  should  be  in  their  power), 
or  at  any  earlier  period,  determine  to  take  the  sixty  shares 
so  reserved  and  set  apart  as  before  mentioned,  such  shares 
to  he  taken  at  par  as  thereinbefore  mentioned,  they  or  he 
should  be  at  liberty  so  to  do;  and  that,  in  case  the  money 
so  advanced  in  taking  up  the  biUs  as  thereinbefore  men- 
tioned, with  such  further  sum,  if  any,  as  should  be  ne- 
cessary to  make  up  the  sum  of  6000/.,  should  go  in  pay- 
ment of  such  sixty  shares ;  but  the  plaintiffs  should 
in  that  case  be  entitled  only  to  the  costs  and  expences 
attending  the  said  bills,  and  not  to  any  interest:  And 
it  was  and  is  thereby  further  agreed,  that,  in  the  event 
of  the  plaintiffs,  or  any  or  either  of  them,  taking  the 
said  sixty  shares,  they  or  he  should,  if  they  or  he  at 
the  time  of  taking  such  shares  should  declare  such  to 
be  their  or  his  wish,  be  elected  directors  or  a  director 
of  the  company  jointly  with  the  then  directors,  as  by  the 
said  agreement  fully  and  at  large  appears :  Mutual  pro- 
mises :  Averment,  that,  after  the  making  of  the  said  agree- 
ment, to  wit,  on  the  day  and  year  last  aforesaid,  and  on 
divers  other  days  and  times  after  that  day,  and  more  than 
three  calendar  months  before  the  commencement  of  this 
suit,  the  plaintiffs  paid,  laid  out,  and  expended  divers  large 
sums  of  money,  not  exceeding  in  the  whole  the  said  sum  of 
G0002.  mentioned  in  the  said  agreement,  to  wit,  the  sum  of 
5800/.,  in  and  about  the  taking  up  and  discharging  for  the 
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1843.  honor  of  the  drawer  divers  of  the  said  bills  of  exchange  in 
writing  before  drawn  by  the  said  John  Penman  on  the  said 
Henry  Blundell  for  and  on  account  of  the  said  company, 
for  the  payment  respectively  of  divers  large  sums  of  money, 
amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of 
5800/.,  at  certain  times  which  respectively  elapsed  long 
before  the  commencement  of  this  suit,  pursuant  to  and 
upon  the  terms  of  the  said  agreement,  the  said  bills  being 
respectively  bills  which  had  been  and  were  dishonored  and 
not  paid  or  taken  up  by  any  or  either  of  the  parties 
thereto;  that  the  plaintiffs  had  always  been  ready  to  fol- 
low, and  had  followed  the  instructions  of  the  company  and 
of  their  agents  duly  authorized  for  that  purpose  in  respect 
of  the  said  bills  as  aforesaid;  thai,  afterwardB  and  mare 
than  three  calendar  months  before  the  commencement  of  this 
9uit,  plaintiffs  gave  due  notice,  to  wit,  to  the  said  company, 
and  to  the  said  directors,  that  they  the  plaintiffs  declined 
to  take  the  said  sixty  shares  in  or  to  become  members  of 
the  said  company,  and  the  plaintiffs  then  elected  not  to 
take,  and  had  not  nor  have  any  or  hath  any  one  of  them 
taken  such  shares,  or  any  or  either  of  them,  or  become 
such  shareholders  or  shareholder,  and  they  the  plaintiffs 
then  gave  the  company  and  the  directors  notice  to  pay,  and 
required  payment  to  them  the  plaintiffs,  according  to  the 
said  agreement,  at  the  expiration  of  three  calendar  months 
then  following,  of  the  said  sum  of  5800/.  so  advanced  by 
them  the  plaintiffs  in  taking  up  the  said  bills  of  exchange 
as  aforesaid,  with  a  certain  sum,  to  wit,  500/.,  being  interest 
for  the  same  at  the  rate  of  five  per  cent,  per  annum  then 
due  and  claimable  thereon  and  in  respect  thereof,  and 
also  a  certain  sum,  to  wit,  300/.,  being  the  amount  of  the 
costs  and  expences  of  the  plaintiffs  attending  the  taking 
up  such  bills  and  in  relation  thereto,  and  by  the  plaintiffs 
then  incurred  in  that  behalf,  according  to  the  said  agree- 
ment :  and,  although  the  time  for  payment  of  the  said  several 
sums  of  5800/.,  500/.,  and  300/.,  elapsed  before  the  com- 
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mencement  of  this  suU,  yet  the  defendants^  not  regarding  1843. 
their  said  agreement  nor  their  said  promises^  had  not  paid 
nor  caused  to  be  paid  to  the  plaintiffs^  or  to  any  or  either 
of  them^  the  said  sums  of  5800/.^  500/.^  and  300/.^  or  any 
or  either  of  them^  or  any  part  thereof,  but  had  and  each  of 
them  had  therein  failed  and  made  default,  and  the  last- 
mentioned  three  several  sums  of  money  still  remained 
wholly  due  and  unpaid  and  unsatbfied  and  in  arrear  and 
unpaid  to  the  plaintiffs,  nor  no  part  thereof  had  been  paid 
to  the  plaintiffs  by  or  on  behalf  of  either  of  the  said  parties 
to  the  said  bills  so  taken  up  by  the  plaintiffs,  or  by  or  on 
behalf  of  the  said  company,  or  otherwise  satisfied. 

There  was  also  a  count  for  money  lent,  money  paid,  and 
money  found  due  upon  an  account  stated. 

The  defendant  Joseph  Lidwell  Heathom,  amongst  other  Fifth  plea  of 


pleas,  pleaded — ^fifthly,  to  the  first  count,  so  far  as  the  H^oro-iot 
same  related  to  divers,  to  wit,  two  of  the  said  bills  of  ex-  •J***^^,. 

'  '  when  two  of  th« 

change  therein  mentioned  to  have  been  taken  up  by  the  bUii  wen 
plaintiffs,  to  wit,  two  of  the  said  bills  respectively  for  1000/., 
each  drawn  and  bearing  date  the  19th  of  June,  1885,  that 
the  defendants  were  not,  at  the  times  the  said  two  last- 
mentioned  bills  were  respectively  drawn,  and  which  were 
not  accepted,  or  at  either  of  such  times,  partners  or  share- 
holders in  the  said  company  or  association — ^verification. 

Sixthly,  to  the  same  count,  that  the  said  bills  in  the  first  Sixth  plea- 
count  mentioned  were  and  each  of  them  was  drawn  by  the  were  drawn  for 
said  John  Penman  on  the  said  Henry  Blundell  on  account  ^^^hewas 

of  the  said  company  for  and  in  respect  of  debts  and  liabi-  ■l»r^*^'^' 

*«^4  that  he  waa 
lities  which  were  respectively  contracted  and  incurred  be-  no  party  to  the 

fore  the  said  Joseph  Lidwell  Heathom  became  a  member  gotja^^tham. 
of  or  partner  or  shareholder  in  the  said  company  or  asso- 
ciation, or  a  partner  with  the  said  other  defendants,  and 
not  upon  or  for  any  other  consideration ;  and  that  he  the 
defendant  did  not  in  any  manner  become  a  party  to  or 
assent  to  the  drawing  or  issuing  or  negotiation  of  the 
said  bills,  or  any  or  either  of  them — verification. 
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1843. 


Denmirer* 


The  plaintiffs  demurred  specially  to  the  above  pleas,  as- 
signing for  causes,  that  they  did  not  nor  did  either  of  them 
deny  or  confess  and  avoid  the  causes  of  action  to  which 
they  were  respectively  pleaded,  and  that  they  amounted  to 
the  general  issue,  and  were  argumentative  and  uncertain, 
and  wanted  form.    Joinder. 


W,  H.  Watson,  in  support  of  the  demurrer,  submitted 
that  the  pleas  afforded  no  answer  to  the  action,  for  that, 
assuming  that  none  of  the  defendants  were  partners  at  the 
time  the  debts  were  contracted  by  Penman,  and  that  they 
therefore  were  not  liable,  and  might  have  refused  to  ac- 
cept the  bills,  still  there  was  ample  consideration  for  the 
promise  to  repay  the  plaintiffs  the  amount  advanced  by 
them  on  their  account.     [The  Court  called  on — 


ChanneUf  Serjeant,  who  declined  to  support  the  pleas,  but 
insisted  that  the  declaration  was  bad,  inasmuch  as  by  the 
terms  of  the  contract  as  set  out  in  the  declaration,  the  obli- 
gation of  the  defendants  was  to  repay  the  money  to  the  plain- 
tiffs ^'at  any  time  after  the  1st  of  October  then  next,  on 
the  company  having  three  calendar  months^  previous  notice 
requiring  the  same,''  and  consequently  the  plaintiffs  could 
have  no  right  of  action  until  the  efSiuxion  of  the  three 
months;  whereas  there  was  no  allegation  that  the  Ist  of 
October  or  the  stipulated  day  of  payment  had  arrived  be- 
fore the  commencement  of  the  action — the  date  of  the 
agreement  being  stated  under  a  videlicet,  and  therefore 
capable  of  being  sustained  by  proof  of  an  agreement  of 
any  other  date.  In  support  of  this  objection,  he  relied  on 
Parkinson  v.  Whitehead,  ante.  Vol.  2,  p.  624.  There,  the 
plaintiff  declared  that  theretofore,  to  mi,  on  the  31st  of 
May,  1825,  by  an  agreement  in  writing  then  made,  the 
defendant's  testator  contracted,  amongst  other  things, 
within  two  years  from  Midsummer  then  next,  to  build  cer- 
tain houses;  assigning  for  breach  that  the  houses  at  the 
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time  of  the  oommisiiceinent  of  the  action  (in  1839)  were  1843. 
unbuilt,  contraiy  to  the  tenor  and  effect  of  the  agreement: 
and  it  was  held  that  the  declaration  was  bad  on  general 
demnrrer,  for  not  shewing  distinctly  that  two  years  from 
Midsummer  next  after  the  making  of  the  agreement  had 
elapsed  before  the  commencement  of  the  snit.  lErskine, 
J. — ^The  declaration  is  dated  the  16th  December,  1837,  the 
writ  of  summons  having  issued  on  the  17th  of  Noyember 
preceding;  and  it  is  averred,  that,  after  the  making  of  the 
agreement,  and  more  than  three  calendar  months  before 
the  commencement  of  the  action,  the  plaintiffs  gave  the 
company  due  notice  that  they  declined  to  take  the  shares, 
and  required  payment  at  the  expiration  of  three  calendar 
months  then  following  of  the  sum  advanced  by  them ;  con- 
sequently there  must  have  been  a  1st  of  October  after  the 
date  of  tbe  agreement  which  had  passed  before  the  action 
was  commenced.] 

TiNPAL,  C.  J. — ^I  think  the  observation  of  my  Brother 
Erskine  affords  a  complete  answer  to  the  objection. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiffs. 


AtLNtm  and  Others  v.  AsnsN]>isti«  iMday^^ 

TJan,  20th, 
HIS  was  an  action  of  assumpsit  brought  to  recover  the  "  I  hereby 

sum  of  100/.  upon  the  guarantie  hereinafter  mentioned.       S^T't  ^imt 

The  declaration  stated  that  the  plaintiffs,  before  and  JJI^^^^/*' 

at  the  time  of  the  making  of  the  guarantie,  carried  on  ipints  to  the 

amount  of 
100/.:"-.Held, 
t  gnarantie  for  an  existing  acoonnt,  and  not  for  a  ftitiire  lopply. 
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1843.  tbe  business  of  wine-merchants^  and  that  one  John  Jen- 
nings had  before  the  making  of  the  said  guarantie  ap* 
plied  to  and  requested  the  plaintiffs  to  snpply  him  on  credit 
with  wine  and  spirits^  which  the  plaintiffs  had  consented 
and  agreed  to  do  upon  receiving  the  guarantie  of  the  de- 
fendant thereinafter  mentioned ;  and  that  thereupon  the 
defendant,  on  the  14th  of  April,  1838,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendant,  would 
sell  and  deliver  to  the  said  John  Jennings,  upon  credit, 
certain  wines  and  spirits,  to  wit,  all  such  wines  and  spirits 
as  the  said  John  Jennings  should  have  occasion  for  and 
require,  promised  the  plaintiffs  to  guarantee  the  account  of 
the  said  John  Jennings  with  the  plaintiffs,  to  the  amount 
of  100/.  The  declaration  then  alleged  that  the  plaintiffs, 
confiding  in  the  said  promise,  did  afterwards  sell  and  de- 
liver to  the  said  John  Jennings  on  credit  divers  large 
quantities  of  wine  and  spirits,  which  the  said  John  Jen- 
nings then  had  occasion  for  and  required  of  the  plaintiffs, 
at  and  for  certain  reasonable  prices  then  agreed  upon  bj 
and  between  the  plaintiffs  and  the  said  John  Jennings, 
amounting  to  a  large  sum,  to  wit^  800/. ;  that,  although 
the  said  credit  had  expired^  yet  the  said  John  Jennings 
had  not,  although  requested  so  to  do^  paid  for  the  same,  or 
any  part,  of  which  the  defendant  had  notice ;  and  that  the 
defendant  had  not  paid,  although  requested  so  to  do,  to 
the  plaintiffs  the  sum  of  100/.  on  account  of  the  said  wines 
and  spirits,  or  any  part  thereof,  pursuant  to  his  said 
guarantie. 

PI«M.  The  defendant  pleaded — first,  non  assumpsit,  upon  which 

issue  was  joined — secondly,  that  Jennings,  after  the  sale 
and  delivery  to  him  of  wines  and  spirits  to  the  amount  of 
100/.,  paid  the  plaintiffs  divers  monies  amounting,  to  wit,  to 
300/.,  in  satisfaction  of  the  promise  of  the  defendant  and 
the  causes  of  action  in  the  declaration  mentioned. 

Replication.  To  the  second  plea,  the  plaintiffs  replied  that  Jennings 

did  not  pay  the  sums  of  money  in  that  plea  mentioned  in 
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fuU  satifl&ction  and  discharge  of  tbe  said  promise  and        1843. 
causes  of  action.    Issue  thereon* 

The  cause  came  on  to  be  tried  before  Tindal,  C.  J.,  at 
the  adjourned  aittings  for  London  after  Michaelmas  Term, 
1 841,  when  a  verdict  was  found  for  the  plaintiffs,  damages 
200^,  subject  to  the  opinion  of  the  Court  upon  the  follow-* 
ing  case,  with  liberty  for  either  party  to  turn  the  same  into 
aspedal  verdict — the  Court  to  have  the  same  power  to 
amend  the  record,  if  necessary,  as  a  Judge  at  Nisi  Prius : — 

The  plaintiffs  are  wholesale  wine-merchants  carrying  on 
business  in  Mark  Lane,  in  the  city  of  London,  under  the 
style  and  firm  of  Allnutt  &  Arbouin.  The  defendant  is  a 
brickmaker  residing  near  Sittingboume,  in  Kent*  Pre- 
▼ioQsIj  to  the  guarantie  hereinafter  mentioned  being  given, 
vis.  on  the  3rd  of  April,  1838,  the  plaintiffs  had  supplied 
spiiita  to  John  Jennings,  mentioned  in  the  declaration, 
and  in  the  guarantie  hereinafter  mentioned,  to  the  amount 
of  83/.  Is. 

John  Jennings,  at  the  time  when  the  spirits  were  sup- 
plied as  aforesaid,  and  also  at  the  time  when  the  spirits 
were  supplied  as  hereinafter  mentioned,  kept  the  King's 
Head  Hotel,  at  Canterbury. 

On  the  14th  of  April,  1838,  the  defendant,  at  the  re- 
quest of  Jennings,  and  on  the  application  of  Mr.  Simons, 
the  commercial  traveller  of  the  plaintiffs,  signed  and  gave 
a  guarantie,  of  which  the  following  is  a  copy,  and  which 
guarantie  was  written  by  Mr.  Simons : — 

''  Messrs.  Allnutt  &  Arbouin,  50,  Mark  Lane. 

"  Sirs — I  hereby  guarantie  Mr.  John  Jennings's  account 
with  you  for  wines  and  spirits  to  the  amount  of  100/. 

(Signed)  ''  £.  Ashenden, 
"  Sittingboume,  April  14, 1838.'' 

At  the  time  when  the  defendant  gave  and  signed  the  Gtuurantie. 
said  guarantie  addressed  to  the  plaintiffs  as  aforesaid, 
the  only  account  between  Jennings  and  the  plaintiffs 
was  the  account  for  the  said  spirits  so  supplied  as  aforet^aid 

vol.  VI,  K 
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1843.  to  the  amount  of  83/.  1*.;  the  said  supply  of  spirits  being 
the  only  transaction  which  the  plaintiffs  and  Jennings  had 
ft.  ' '  had  together  prior  to  the  time  when  the  said  gnarantie  was 
given.  After  the  gnarantie  had  been  given^  the  plaintiffs 
continued,  upon  the  orders  and  at  the  request  of  Jennings, 
to  supply  him  from  time  to  time  with  spirits,  up  to  the 
24th  of  November,  1840. 

Between  the  date  of  the  gnarantie  and  the  said  24th  of 
November,  1840,  the  plaintiffs  from  time  to  time  sold  and 
delivered  to  Jennings  upon  credit  (which  had  expired  be- 
fore the  commencement  of  this  suit)  spirits  of  the  value 
altogether  of  814/.  Ss.  44.,  at  prices  amounting  to  that 
sum;  and  the  plaintiffs,  between  the  date  of  the  gnarantie 
and  the  said  24th  of  November,  1840,  received  payments 
from  Jennings  to  the  amount  of  611/.  14».  2d.,  on  account 
of  the  spirits  so  supplied,  leaving  a  balance  against  Sea^ 
nings  in  favour  of  the  plaintiffs,  upon  the  whole  account 
for  the  spirits  so  supplied,  of  218/.  98.  2^.,  which  was  due 
to  the  plaintiffs  from  Jennings  at  the  time  of  the  com- 
mencement of  this  suit. 

Before  the  commencement  of  this  suit,  the  defendant 
had  notice  of  the  facts  above  stated,  and  was  requested  to 
pay  the  plaintiffs  under  his  aforesaid  gnarantie  the  sum  of 
100/.,  part  of  the  monies  so  due  fit>m  Jennings  to  the 
plaintiffii  for  spirits  supplied  as  aforesaid;  which  the  de- 
fendant refused  to  do. 

The  questions  for  the  consideration  of  the  Court  were — 
first,  whether  the  said  gnarantie  was  binding  upon  the  de- 
fendant in  point  of  law — secondly,  whether  the  same  was 
a  continuing  guarantie. 

If  the  Court  should  be  of  opinion  that  the  guarantie 
was  binding  upon  the  defendant  in  point  of  law,  and  that 
the  same  was  a  continuing  guarantie,  the  verdict  was  to  be 
entered  for  the  plaintiffb  for  100/.  damages,  and  the  se* 
oond  and  third  issues  to  be  struck  out  of  the  record. 

If  the  Court  should  be  of  opinion  that  the  guarantie  was 
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not  1>7  law  binding  upon  the  defendant^  or  that  it  was  not        1843. 
a  continuing  guarantiee  a  yerdict  was  to  be  entered  for  the 
defisndant:  and^  in  either  events  the  second  and  third 
issues  to  be  struck  out  of  the  record. 

ChaimeUj  Serjeant,  for  the  plaintiffs. — ^The  first  ques* 
tion  is  whether  the  gnarantie  is  binding  on  the  defendant — 
whether  a  sufficient  consideration  appears  upon  the  face  of 
it  Inira^AY.£rooib,10Ad.&E.309,2P.&D.477,the 
plaintiffis  declared  in  assumpsit,  stating  that  the  defendant 
promised,  in  consideration  that  the  plaintiffs,  at  his  re- 
quest, would  give  up  to  him  a  certain  gnarantie  of  10,00W. 
on  behalf  of  L.,  then  held  by  the  plaintiffs,  and  averring 
that  the  plaintiffs  gave  up  the  gnarantie,  but  that  the  de- 
fendant did  not  perform  his  promise.  The  defendant 
pleaded  that  the  gnarantie  was  a  promise  to  answer  for  the 
debt  of  another,  and  that  there  was  no  agreement  &c.  in 
wnting,  wherein  any  sufficient  consideration  was  stated 
according  to  the  statute  (29  Car.  2,  c.  8,  s.  4) ;  and  that 
the  supposed  gnarantie  was  contained  in  the  following 
written  memorandum  signed  by  the  defendant^—'' Messrs. 
H.  (the  plaintiffs) :  In  consideration  of  your  being  in  ad* 
Tance  to  L.,  in  the  sum  of  10,000/.,  for  the  purchase  of 
cotton,  I  do  hereby  give  you  my  gnarantie  for  that  amount 
on  their  behalf.  J.  B.''  It  was  held  by  the  Court  of 
Queen's  Bench,  on  demurrer,  and  afterwards  by  the  Ex- 
chequer Chamber,  that  the  gnarantie  did  not  necessarily 
imply  a  past  advance;  and  that  the  plaintiffs,  on  a  trial, 
might  have  offered  evidence  to  shew  that  future  advances 
had  been  contemplated.  ICresswell,  J. — The  main  ground 
of  the  decision  in  that  case  was,  that  the  thing  agreed  to  be 
given  up  was  of  some  value.]  It  is  at  all  events  an  autho* 
rity  to  shew  that  the  words  of  this  gnarantie  may  reason-^ 
ably  be  intended  as  a  contract  in  relation  to  future  supplies, 
hiBmkes  v.  Todd,8Ad.kE.  846, 1  P.  &D.  138,  Lord  Den. 
.  says :  "  I  adhere  to  what  the  Court  said  in  Mason  y. 
k2 
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1843.  Priichard,  12  East,  227 ;  bat  I  also  agree  in  the  remarks  of 
xnj  Brother  Patteson  in  James  t.  Williams,  5  B.  &  Ad.  1109^ 
8  N.  &  M.  196—'  The  consideration  need  not  be  stated  in 
express  words  on  the  face  of  the  instmment;  it  may  be 
collected  or  implied  from  the  instmment  itself^  but  then  it 
mnst  be  collected,  not  as  matter  of  conjecture,  but  with 
certainty.'  In  a  late  case  {Hawes  y.  Armstrong,  1  N.  C. 
761,  1  Scott,  661,  the  Lord  Chief  Justice  of  the  Com- 
mon  Fleas  said :  '  It  is  not,  however,  necessary  that 
such  consideration  should  appear  in  express  terms;  it 
would  undoubtedly  be  suflScient  in  any  case  if  the  me- 
morandum is  so  framed  that  any  person  of  ordinary  capa- 
city must  infer  from  the  perusal  of  it  that  such  and  no 
other  was  the  consideration  upon  which  the  undertaking 
was  given.  Not  that  a  mere  conjecture,  however  plausible, 
that  the  consideration  stated  in  the  declaration  was  that 
intended  by  the  memorandum,  would  be  sufficient  to  satisfy 
the  statute :  but  there  must  be  a  well-grounded  inference, 
to  be  necessarily  collected  from  the  terms  of  the  memoran- 
dum, that  the  consideration  stated  in  the  declaration,  and 
no  other  than  such  consideration,  was  intended  by  the 
parties  to  be  the  ground  of  the  promise.' ''  In  Ketmaway 
T«  Treleavan,  5  M.  &  W.  498,  a  guarantie  was  given  in  the 
following  terms — ''  I  hereby  guarantee  to  you  the  aum  of 
250/.  in  case  Mr.  P.  should  make  default  in  the  capacity 
of  agent  and  traveller  to  you :''  and  it  was  held  that  the 
consideration  sufficiently  appeared  on  the  face  of  the  in- 
strument. In  Mayer  v.  Isaac,  6  M.  &  W.  605,  the  defend- 
ant gave  a  guarantie  in  the  following  terms — ''In  con- 
sideration of  your  supplying  my  nephew  Y .  with  china  and 
earthenware,  I  guarantee  the  payment  of  any  bills  you 
may  draw  on  him  on  account  thereof  to  the  amount  of 
200/.  :^'  and  it  was  held  that  this  was  a  continuing  gua- 
rantie, and  that  the  defendant  was  liable  upon  it,  although, 
after  it  was  given,  goods  to  a  greater  amount  than  200L 
Jiad  been  supplied  to  and  paid  for  by  Y •    It  is  dear^  there- 
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tore,  upon,  these  authorities^  that  the  goarantie  in  question  1843. 
is  a  continuing  guarantie  for  100/.,  and  that  the  defend- 
ant's liabihty  under  it  is  not  discharged  by  the  circum- 
stance of  Jennings,  the  principal  debtor,  having  paid  for 
goods  subsequently  supplied  to  a  larger  amount  than  lOOL 
In  JenUna  y.  Reynolds,  8  B.  &  B.  14,  6  Moore,  86,  which 
may  be  cited  on  the  part  of  the  defendant,  there  was  no 
statement  in  the  guarantie  of  what  the  account  was  for : 
the  present  case  is  not  open  to  that  objection* 

Bcn^as,  Serjeant,  for  the  defendant,  was  stopped  by  the 
Court. 

TiNUAL,  C.  J. — ^Applying  to  this  guarantie  that  rule  of 
construction  which  has  been  so  often  laid  down  in  cases  of 
this  sort,  viz.  that  we  are  to  look  for  the  natural  meaning  of 
the  words  used,  I  am  unable  upon  this  instrument  to  disco- 
ver any  intention  that  it  should  operate  prospectively,  and 
consequently  that  there  is  any  consideration  apparent  on 
the  face  of  it.  The  words  are — "  I  hereby  guarantee  Mr. 
John  Jennings's  account  with  you  for  wines  and  spirits  to 
the  amount  of  100//'  By  '^  account,''  I  understand  the  par- 
ties to  mean  the  account  that  appears  in  the  ledger ;  and  the 
esse  finds  that  there  was  such  an  account  existing  at  the 
time.  The  natural  construction,  therefore,  of  the  guarantie 
is  that  it  relates  to  that  account :  and,  having  given  the 
word  "account"  that  sense,  a  complete  meaning  is  given 
to  it,  and  we  cannot  import  an  additional  one.  To  hold 
the  construction  contended  for  by  my  Brother  Channell  to 
be  a  sound  one,  we  must  say  that  *' account"  means  the 
account  now  existing  or  to  exist  at  a  future  period.  I  do 
not  think  it  would  be  putting  a  fair  or  sensible  construc- 
tion upon  the  instrument,  which  appears  to  me  to  be  no 
more  than  an  undertaking  to  be  answerable  for  an  existing 
account,  which  being  paid  off  the  liability  under  the  guar- 
antie is  at  an  end* 
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1843.  Ebskine^  J. — I  am  of  tbe  same  opinion.    The  question 

we  liaye  to  determine^  is^  not  whether  a  good  consideration 
appears  upon  the  fetce  of  the  declaration^  but  whether  the 
document  itself  discloses  a  consideration.  Upon  the  second 
point  there  would  perhaps  haye  been  a  little  difficulty  pro- 
vided my  Brother  Channell  had  established  his  first  posi- 
tion: for^  if  the  instrument  had  a  prospective  operation, 
then  it  seems  to  me  that  it  would  be  a  continuing  guarantie. 
But  the  true  difficulty  is  that  which  has  been  stated  by  the 
Lord  Chief  Justice — ^that  the  language  used  does  not  shew 
that  the  parties  contemplated  a  prospective  supply.  There 
are  no  express  words  pointing  to  a  future  supply,  nor  any 
from  which  it  is  necessarily  to  be  inferred.  Perhaps  it 
might  have  been  shewn  by  evidence  that  future  supplies 
were  contemplated :  but  we  cannot  travel  out  of  the  docu- 
ment itself.  The  primary  meaning  of  the  language  used  in 
it  is  applicable  only  to  an  existing  account.  I  therefore 
agree  with  my  Lord  Chief  Justice  in  thinking  that  the  de- 
fendant is  entitled  to  judgment. 

Maule,  J.,  was  absent  on  account  of  indisposition. 

Cbesswell,  J. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment.  The  utmost  that  can  be  urged  on 
the  part  of  the  plaintiffis,  is,  that  the  document  is  ambiguous. 
I  should  have  no  hesitation  in  saying  that  its  language 
points  expressly  and  exclusively  to  an  existing  account. 
That  being  discharged,  the  guarantie  is  gone. 

Judgment  for  the  defendant. 


HtLART  TEBM^  6  VICTORIA.  1S5 

1843. 

Alexander  v.  Townlet.  FHdt^^ 

fp  Jan.  2XHh. 

1  MIS  was  an  action  of  assnmprit  upon  fonr  seyeral  bills  To  aMnmpdt 
of  ezehange  respectively  drawn  by  the  plaintiff  upon  and  a^jnsuooeptor 
accepted  by  the  defendant.     There  was  also  a  count  upon  *^"^!i^L??L 

an  account  stated.  defendant  bV 

The  defendant  pleaded  that  theretofore^  and  before  the  tfam  sereni^ 
accruing  of  the  several  causes  of  action  in  the  declaration  bu^l^^lpt'^  ^ 
mentioned,  to  wit,  on  the  80th  of  October,  1809,  and  from  *^^^ 
thence  continually  until  the  suing  out  of  the  oomnussion  of  iut  in  bank. 
bankrupt  thereinafter  mentioned,  the  plaintiff  was  a  broker  [^J^'as.  ^^ 
and  a  trader  within  and  according  and  subject  to  the  laws  ^^^^ 
and  statutes  then  in  force  concerning  bankrupts,  and  dur-  debton  act, 
ing  all  that  tune  did  exercise  the  trade  of  a  broker  and  loiBcienej  of 
sought  lus  living  by  buying  and  selling;  and,  the  plaintiff  estateT^^ 
so  exereinng  the  said  trade,  and  being  such  trader  and  ^  ^^'J^ 
seeking  his  living  as  aforesaid,  on  the  day  and  year  afore-  either  occasion: 
said,  became  and  was  indebted  to  one  Aaron  Norton  in  the  ipedal  demv- 
sum  of  lOOL  and  upwards,  and  was  also  indebted  to  other  ^^^bfe 
persons  in  other  large  sums  of  money;  and  the  plaintiff  «ndmnitifari- 
being  so  indebted  as  aforesaid,  and  so  exercising  the  said    AndtheCoart 
trade,  and  being  such  trader  and  seeking  his  living  as  fendantto 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  j^^^to^SLw" 
the  said  debt  to  the  said  Aaron  Norton,  and  the  said  other  ^^  f^  *P 

the  Tanona 

debts,  being  then  unpaid,  became  and  was  a  bankrupt  bankmpteies, 
within  the  true  intent  and  meaning  of  the  several  statutes  pi^^. 
and  laws  then  in  force  concerning  bankrupts ;  and  there- 
upon afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
a  commission  of  bankruptcy  under  the  Great  Seal  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  bearing 
date  at  Westminster  the  day  and  year  aforesaid,  grounded 
upon  the  petition  of  the  said  Aaron  Norton,  was  duly 
awarded  and  issued  against  the  plaintiff,  directed  to  cer- 
tain commissioners  therein  named,  that  is  to  say  to  H.  S., 
ke,  &c. ;  by  which  said  commission  &c.  [setting  it  out]  ;  Fint  oommis. 
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Auix^MDsa 

r. 

TOWKLST. 

non,  Oct.  30» 
1809. 


Adjadication. 


1843.  by  virtue  of  which  said  commission^  and  by  force  of  the 
statutes  then  in  force  concerning  bankrupts,  the  major 
part  of  the  commissioners  named  in  the  said  commission, 
having  severally  and  respectively  duly  taken  the  oath 
appointed  to  be  taken  by  commissioners  of  bankrupts 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  having  then  entered  and  kept  a  memo- 
randum thereof  among  the  proceedings  of  the  said  com- 
mission, afterwards,  on  the  2Sth  of  November  in  the  year 
aforesaid,  did  in  due  form  of  law  find  that  the  plaintiff  had 
become  a  bankrupt  within  the  true  intent  and  meaning 
of  the  statutes  then  in  force  concerning  bankrupts  before 
the  date  and  issuing  forth  of  the  said  commission,  and  did 
then  declare  and  adjudge  him  to  be  a  bankrupt  accordingly: 

Notice.  that,  on  the  said  25th  of  November  in  the  year  last  afore- 

said, due  notice  was  given  and  published  in  the  London 
Gazette  that  such  commission  had  been  and  was  awarded 
and  issued  forth  against  the  plaintiff,  and  that  he  had  been 
declared  and  adjudged  a  bankrupt  thereon,  and  required  to 

Appointment  of  surrender  himself;  that  the  several  meetings  were  duly 
appointed  for  the  plaintiff  to  surrender  himself,  and  to 
make  a  full  discovery  of  his  estate  and  effects,  and  to  finish 
his  examination  under  the  commission,  according  to  the 
form  of  the  statutes  then  in  force  in  that  behalf;  and  the 
plaintiff  duly  surrendered  himself  to  the  said  major  part  of 
the  said  commissioners  in  and  by  the  said  commission 
named  and  authorized,  and  submitted  himself  to  be  firom 
time  to  time  examined  touching  the  discovery  of  his  estate 
and  effects,  and  at  the  last  of  the  said  meetings,  to  wit,  on 
the  6th  of  January,  1810,  finished  his  examination  upon 

Certificate.  oath  before  the  major  part  of  the  said  commissioners;  and 
the  plaintiff  afterwards,  to  wit,  on  the  6th  of  December, 
1810,  duly  obtained  his  certificate  of  conformity  under  the 
said  commission  according  to  the  statutes  then  in  force 
concerning  bankrupts,  which  said  certificate  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  was  duly  allowed 


meetingB. 


Surrender. 


ToWNtST. 

Estate  not  raf- 
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snd  confirmed  by  the  Lord  Chancellor  according  to  the        1843. 
form  of  the  statutes  then  in  force  in  that  behalf:  never*  ' 

thdess  the  estate  of  the  plaintiff  under  the  said  oonunis-  _  v. 
sion  did  not  produce^  nor  hath  it  as  yet  produced,  suffi* 
dent  to  pay  every  creditor  under  the  said  commission  15s.  ficient  to  pro- 
in  the  pound  on  the  amount  of  their  several  debts  proved  pouna. 
or  to  be  proved  under  the  said  commission :  That  after-  Diicfaarge  on. 
vrards,  and  after  the  issuing  of  the  said  commission  of  ^/^  ^^'  ^' 
bankruptcy  as  thereinbefore  in  that  plea  mentioned,  and 
before  the  accruing  of  the  said  several  causes  of  action  in 
the  dedaration  mentioned,  to  wit,  on  the  Slst  of  October, 
1817,  the  pluntiff  was  actually  a  prisoner  in  the  custody 
of  the  Marshal  of  the  Marshalsea  of  our  lord  the  late  King 
George  the  Third,  at  the  suit  of  one  Bobert  Wardell  and 
others  his  creditors,  within  the  meaning  of  the  7  Geo.  4, 
c.  57,  and  did,  according  to  the  directions  and  provisions 
tif  that  act,  apply  by  petition  in  a  summary  way  to  the 
Court  for  relief  of  insolvent  debtors,  for  his  discharge  from 
such  custody  as  aforesaid,  according  to  the  provisions  of 
the  said  act ;  which  said  petition  was  duly  subscribed  by  Petidon  filed, 
the  plaintiff,  and  was  forthwith  afterwards,  to  wit,  on  the 
I7th  of  November,  1817,  filed  in  the  said  Court,  pursuant 
to  the  directions  in  the  said  act  contained ;  that  the  plain- 
tiff  did  afterwards,  to  wit,  on  the  17th  of  December,  1817, 
duly  execute  a  conveyance  and  assignment  to  &c.,  then 
being  the  provisional  assignee  of  the  said  Court,  in  such 
form  as  required  by  the  statute  in  that  case  made  and  pro- 
vided, of  (amongst  other  things)  all  the  estate,  right,  title, 
and  interest  in  and  to  all  the  real  and  personal  estate  and 
effects  of  the  plaintiff,  being  such  prisoner  as  aforesaid, 
both  within  this  realm  and  abroad,  except  &c.,  and  of  all 
debts  due  or  growing  due  to  the  plaintiff;  that  the  said  Dmdkugt. 
court  for  the  relief  of  insolvent  debtors,  being  of  opinion 
that  the  plaintiff  was  entitled  to  the  benefit  of  the  said  last* 
mentioned  act,  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  order  and  adjudge  that  he  was  so  entitled. 
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1843.  and  tlie  plfdntiff  was  by  the  said  order  and  adjudicatioii  of 
the  said  Court  ordered  and  adjudged  to  be  dischai^ed  bj 
virtue  of  the  said  act  from  custody  and  from  the  said  debt 
of  the  said  Robert  Wardell  and  other  debts  and  demands 
fidcL^to^pro^'  of  his  the  plaintiff^s  creditors  in  that  order  specified;  and 
Sr  ^^^  *^**  *^®  estate  of  the  plaintiff  under  the  said  dischai^^ 
assignment^  or  conveyance^  did  not  produce  nor  hath  it  as 
yet  produced  sufficient  to  pay  every  creditor  from  whose 
debt  the  said  plaintiff  was  so  dischai^ed  as  aforesaid  15«. 
in  the  pound  on  the  amount  of  that  debt :  That  after- 
wards, and  after  the  several  proceedings  as  thereinbefore 
Seoopd  oom-  in  that  plea  mentioned,  and  before  the  accruing  of  the 
^^^821.  ^^'  said  several  causes  of  action  in  the  declaration  mentioned, 
and  before  and  on  the  10th  of  November,  1821,  and  from 
thence  continually  until  the  suing  out  of  the  commissioii 
of  bankrupt  as  thereinafter  next  mentioned,  the  plaintiff 
was  a  coach-master,  dealer,  and  chapman,  and  a  trader 
within  and  according  and  subject  to  the  laws  and  statutes 
then  in  force  concerning  bankrupts,  and  during  all  that 
time  did  exercise  the  trade  of  a  coach-master,  dealer,  and 
chapman,  and  sought  his  living  by  buying  and  selling ; 
and  the  plaintiff,  so  exercising  the  last-mentioned  trade 
and  being  such  trader  and  seeking  his  living  as  last  afore- 
said, on  the  day  and  year  last  aforesaid  became  and  was 
indebted  to  one  Robert  Henbrey  in  the  sum  of  100/.  and 
upwards,  and  the  plaintiff  was  also  indebted  to  other  per- 
sons in  other  large  sums  of  money,  and  the  plaintiff  being 
so  indebted  as  last  aforesaid,  and  so  using  and  exercising 
the  said  trade  and  being  such  trader  and  seeking  his 
living  as  last  aforesaid,  afterwards,  on  the  day  and  year 
last  aforesaid,  the  said  debt  to  the  said  Robert  Henbrey 
and  the  said  other  debts  being  then  unpaid,  became  and 
was  a  bankrupt  within  the  true  intent  and  meaning  of  the 
several  statutes  and  laws  then  in  force  concerning  bank- 
rupts ;  and  thereupon  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  a  commission  of  bankruptcy  und^  the 
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Great  Seal  of  fhe  united  kingdom  of  Great  Britain  and 
Ireland,  bearing  date  at  Westminster  the  day  and  year 
last  aforesaid,  grounded  on  the  petition  of  the  said  Robert 
Henfarey,  waa  duly  awarded  and  issued  against  the  plain- 
tiff and  directed  to  certain  commissioners  therein  named 
that  is  to  say,  3.  B.,  ftc.  &c.  [The  declaration  then  pro- 
ceeded to  set  forth  the  commission,  the  adjudication,  notice 
in  the  Gaiette,  tiie  appointment  of  one  James  Harberd  aa 
assignee,  the  assignment  of  the  plaintiff's  estate  and  effects 
to  him,  tiiat  the  bankrupt  duly  surrendered,  and  obtained 
his  certificate,  and]  that  the  estate  of  the  plaintiff  under 
the  laatrmentioned  commission  did  not  produce  nor  hath 
it  aa  yet  pn)duced  sufficient  to  pay  every  creditor  under 
the  saul  last-mentioned  commission  I6s.  in  the  pound  on 
the  amount  of  their  sereral  debts  proved  or  to  be  proved 
under  the  said  last-mentioned  commission:  That  alter-  Third  < 
w»dt,»nd  after  the  sereral  inooeedii>gs  a.  themnbefoie  tSi"^""' 
in  that  plea  mentioned,  and  before  the  accruing  of  the 
said  several  causes  of  action  in  the  declaration  men* 
tioned,  and  before  and  on  the  23rd  of  January,  1884,  and 
fiom  thence  continually  until  the  suing  out  of  the  com* 
mission  of  bankruptcy  as  thereinafter  next  mentioned, 
tlie  plaintiff  was  a  stable-keeper  and  horse-dealer,  dealer 
and  chapman,  and  a  trad^  within  and  according  and  snb« 
ject  to  the  laws  and  statutes  then  in  force  concerning  bank- 
rupts, and  during  aU  that  time  did  exercise  the  trade  of  a 
stable-keeper  and  horse-dealer,  dealer  and  chapman,  and 
sought  his  living  by  buying  and  selling;  and,  the  plaintiff 
so  exercising  the  last-mentioned  trade  and  being  such  trader 
and  seeking  his  living  as  last  aforesaid,  cm  the  day  and  year 
hst  afuresaid  became  and  was  indebted  to  one  Heniy 
Browning  in  the  sum  of  100/.  and  upwuds^  and  the  plain- 
tiff was  also  indebted  to  other  persons  in  other  large  sums 
of  money;  and  the  plaintiff,  being  so  indebted  as  last  afore- 
said, and  so  using  and  exercinng  the  said  trade  and  being 
such  trader  and  seeking  his  hnng  as  last  aforesaid,  afterr 
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1843.  wards/ on  tlie  day  and  year  last  aforesaid^  the  said  debt  to 
the  said  Henry  Browning  and  the  said  other  debts  then 
being  unpaid^  became  and  was  a  bankmpt  within  the  true 
intent  and  meaning  of  the  several  statutes  and  laws  then 
in  force  concerning  bankrupts;  and  therenpon  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  a  commission  of 
bankruptcy  under  the  Oreat  Seal  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  bearing  date  at  Westminster 
the  day  and  year  last  aforesaid,  grounded  upon  the  petition, 
of  the  said  Henry  Browning,  was  duly  awarded  and  issued 
against  the  said  plaintiff,  and  directed  to  certain  commis- 
sioners therein  named,  that  is  to  say,  to  3.  M.  &c.  &c.  [The 
declaration  then  proceeded  to  set  forth  the  commission, 
the  adjudication,  notice  in  the  Gazette,  the  appointment  of 
Henry  Browning  and  Lewis  Abrahams  to  be  assignees,  the 
assignment  of  the  bankrupt's  estate  and  effects  to  them,  that 
the  bankrupt  duly  surrendered,  and  obtained  his  certifi- 
cate, and]  that  the  estate  of  the  plaintiff  under  the  last-men- 
tioned commission  did  not  produce,  nor  hath  it  as  yet  pro- 
duced, sufficient  to  pay  every  creditor  under  the  said  last- 
mentioned  commission  lbs,  in  the  pound  on  the  amount  of 
their  several  debts  proved  or  to  be  proved  under  the  last- 
Fist.  Dec.  19,  mentioned  commission :  That  afterwards,  and  after  the 
several  proceedings  as  thereinbefore  in  that  plea  mentioned, 
and  before  the  accruing  of  the  said  several  causes  of  action 
in  the  declaration  mentioned,  and  before  and  on  the  19th  of 
December,  1886,  and  jGrom  thence  continually  until  and 
after  the  time  of  issuing  the  fiat  in  bankruptcy  thereinafter 
mentioned,  the  plaintiff  was  a  horse-dealer,  dealer  and 
chapman,  and  a  trader  within  and  subject  to  the  statutea 
then  in  force  concerning  bankrupts,  and  as  such  trader 
theretofore,  to  wit,  on  the  Ist  of  December  in  the  year  last 
aforesaid,  became  and  was  indebted  to  Thomas  White,  a 
subject  of  this  realm  in  the  sum  of  100/.  and  upwards,  for 
a  true  and  just  debt;  and  thereupon  the  said  plaintiff,  so 
being  such  trader,  and  being  and  continuing  so  indebted  a« 


1836. 
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fifbresaid^  theretofore,  to  wit,  on  the  day  and  year  last        1843. 
aforesaid,  became  and  was  a  bankrupt  within  the  true 
intent  and  meaning  of  the  statutes  in  that  case  made  and 
ffronied,  and  therenpon  afterwards,  to  wit,  on  the  19th  of 
J)ecember,  1836,  the  Bight  Honorable  Charles  Christopher, 
Lord  Cottenham,  then  being  Lord  High  Chancellor  of  Gb-eat 
Britain,  upon  reading  the  petition  made  to  him  by  the  said 
Thomas  White,  against  the  plaintiff,  and  the  said  Thomas 
White  having  made  such  affidavit  and  given  such  bond  as 
by  law  are  required,  duly  made  and  issued  his  the  said 
Cbancdlor^s  fiat  in  bankruptcy  under  his  hand  and  directed 
to  liis  late  Majesty  King  William  the  Eonrth's  Court  of 
Bankruptcy,  and  whereby  the  said  Lord  Chancellor  then 
authorised  the  said  Thomas  White  to  prosecute  his  said 
complaint  in  his  said  Majesty's  Court  of  Bankruptcy,  as  by 
the  said  fiat,  duly  filed  and  entered  of  record  and  now  in 
the  said  Conrt  of  Bankruptcy,  and  being  a  record  of  the 
aaid  Court  of  Bankruptcy,  reference  being  thereunto  had, 
will  folly  appear;  by  virtue  of  which  said  fiat,  and  by  force 
of  the  statute  in  such  case  made  and  provided,  J.  S.  M. 
Fonblanque,  Esq.,  then  being  a  commissioner  of  his  said 
Majesty's  Court  of  Bankruptcy,  and  appointed  by  virtue  of 
the  statute  in  that  case  made  and  provided,  and  having 
duly  taken  the  oath  in  the  presence  of  the  Lord  High 
Chancellor  as  prescribed  and  appointed  to  be  taken  by 
commissioners  of  bankruptcy  according  to  the  said  statute, 
afterwards,  to  wit,  on  the  20th  of  December,  1886,  did  in  A4jt 
dne  form  of  law  find  and  adjudge  that  the  plaintiff  had 
become  a  bankrupt  according  to  the  true  intent  and  mean- 
ing of  the  said  statute  in  that  behalf  concerning  bankrupts 
before  the  issuing  of  the  said  fiat,  and  did  thereupon  ad- 
judge and  declare  him  to  be  a  bankrupt  accordingly,  as  by 
the  said  adjudication  now  remaining  of  record  in  the  said 
Conrt  of  Bankruptcy,  reference  being  thereunto  had,  will 
fully  appear;  that,  before  and  at  the  time  of  the  making 
lyf  the  said  adjudication,  one  A.  B.  Belcher  was,  and  from 
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1843.        thence  hitherto  hath  been  and  still  is,  one  of  the  official  as* 
'  signees  of  the  said  Court  of  Bankruptcy,  according  to  the 

9.  statute  in  that  case  made  and  provided;  that  afterwarda,  to 

.TowKLEY.     ^^^  ^^  ^g  ^^  26th  of  December,  1886,  the  said  J.  S.  M. 
MDointS^*^  Ponblanque,  Esq.,  so  being  such  commissioner  as  aforesaid, 
by  writing  under  his  hand  appointed  the  said  A.B.  Belchor 
to  be  the  official  assignee  of  the  estate  and  effects  of  the 
plaintiff  under  the  said  fiat,  to  act  with  the  assignee  or  as- 
signees to  be  thereafter  chosen  by  the  creditors  of  the  said 
bankrupt,  as  by  the  memorandum  of  the  said  appointment 
now  remaining  of  record  in  the  said  Court  of  Bankruptcy, 
reference  being  thereunto  had,  will  more  fully  appear. 
[The  declaration  then  proceeded  to  allege  the  publication  of 
a  notice  in  the  London  Gazette,  the  appointment  of  meet- 
ings, that  one  Thomas  White  was  chosen  creditors'  as- 
signee, that  the  plaintiff  duly  surrendered,  and  that  his 
estate  upon  that  occasion  was  not  sufficient  to  produce  16s. 
in  the  pound  upon  the  amount  of  debts  proved  under  the 
Second  dis-       fiat.    The  declaration  further  alleged  a  second  petition  by 
^H^^^f^.     the  plaintiff  to  the  insolvent  debtors  court,  on  the  26th  of 
Not.  6, 1837.    j|jy^  1887,  his  discharge  from  custody  thereon  on  the  6th 
of  November  following,  and  that  the  estate  of  the  plaiiitiff 
under  the  said  discharge,  assignment,  or  conveyance,  did 
not  produce,  nor  hath  it  as  yet  produced,  sufficient  to  pay 
every  creditor  from  whose  debt  the  plaintiff  was  so  dis- 
chained  as  aforesaid,  15«.  in  the  pound  on  the  amount  of 
that  debt :  And  the  defendant  further  sud  that  the  said 
several  causes  of  action  in  the  declaration  mentioned,  and 
each  and  every  of  them,  did  accrue  to  the  plaintiff  after 
the  said  several  bankruptcies  and  insolvencies  as  therein- 
before in  that  plea  particularly  mentioned  and  set  forth — 
verification. 
Special  demur.       To  this  plea  the  plaintiff  demurred  specially,  assigning 
'^*  for  causes,  amongst  others — ^that  the  plea  was  double  and 

multifarious,  as  it  stated  and  relied  on  three  several  com- 
missions of  bankrupt  against  the  plaintiff,  one  fiat  in 
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Imiikniptcy  against  the  plaintiff,  and  two  several  petitions        1843. 
by  bim  for  his  discharge  as  an  insolvent  debtor,  nnder    j^J^^^uim* 
eadi  of  whidi  his  estate  was  alleged  not  to  have  produced  «- 

sufficient  to  pay  his  creditors  thereunder  respectively  the 
som  of  15#.  in  the  ponnd,  and  stated  and  relied  on  the 
proceedings  nnder  or  in  consequence  of  the  said  commis- 
Bons,  fiat,  and  petitions;  whereas  it  would  have  been  a 
sufficient  answer  to  the  plaintiff's  action,  if  the  defendant 
had  properly  shewn  and  had  relied  on  any  two  of  the  said 
commissions,  and  the  proceedings  thereupon,  or  any  one  of 
the  said  commissions  and  the  said  fiat  and  the  proceedings 
thereupon  respectively,  or  any  one  of  the  said  commis- 
sions and  a  previous  one  of  the  said  petitions  by  the  plaintiff 
and  the  proceedings  thereupon  respectively,  or  the  said 
fiat  and  any  previous  one  of  the  said  petitions  and  the 
piooee£ngs  thereupon  respectively — that  the  defendant 
endeavoured  to  embarrass  the  plaintiff  by  stating  and 
relying  on  many  matters  unnecessarily,  to  wit,  several 
commissions,  one  fiat,  and  several  petitions,  and  the  pro- 
ceedings thereunder  or  thereupon,  as  some  of  those  mat- 
ters would  afford  a  defence  to  the  action,  and  the  plaintiff 
was  perplexed  thereby,  as,  on  the  one  hand,  by  the  roles 
of  pleadings  he  could  not  deny  the  whole  of  the  said  plea, 
and,  on  the  other  hand,  he  could  not  traverse  or  reply  to 
a  part  of  tlie  said  plea  without  admitting  matters  which 
would  of  themselves  be  an  answer  to  his  action  —  that 
the  plea  did  not  confine  the  defence  to  some  one  or  two 
<rf  the  said  proceedings  in  bankruptcy  and  in  the  Court 
for  relief  of  insolvent  debtors  in  the  said  plea  men- 
tioned—that the  plea  was  uncertain,  in  not  shewing  to 
which  of  the  proceedings  in  the  plea  mentioned  the  de- 
fendant meant  more  particularly  to  point  his  defence,  and 
did  not  shew  in  whom  (or  whether  in  any  person)  in  lieu 
of  the  plaintiff  the  right  to  sue  in  respect  of  the  causes  of 
action  declared  on  was  vested — that  the  plea  was  ambi- 
guous in  not  shewing  and  stating  upon  what  commission 


♦  TOWMLIT. 


144  IN  THE  COMMON  FLEAS, 

1843.        or  commissions,  or  fiatj  or  other  proceeding  or  proceedings 
^     "     '     in  particular  the  defendant  relied,  but  left  it  to  the  plaintiff 
V.  to  conjecture  and  suppose  what  was  the  precise  defence, 

and  in  what  persons  and  under  which  of  the  said  proceed- 
ings the  defendant  meant  to  contend  that  he  had  an 
answer  to  the  action — that  the  defendant  ought  to  have 
shewn  (but  had  not)  that  there  were  or  was,  at  the  time 
of  the  commencement  of  the  suit,  some  persons  or  person 
in  whom  the  right  to  sue  on  the  bills  and  for  the  causes 
of  action  declared  on  had  vested,  and  the  plea  should 
have  expressly  alleged  that  the  same  or  some  of  them  had 
so  vested,  and  so  have  given  the  plaintiff  an  opportunity  of 
answering  such  averment — that  it  ought  to  have  been 
shewn  that  an  assignee  or  assignees  was  or  were  appointed, 
and  at  the  time  of  the  commencement  of  the  suit  in  exist- 
ence, under  the  first-mentioned  commission — that  it  ought 
to  have  been  shewn  that  James  Harberd,  or  some  other 
person,  continued  to  be  assignee  under  the  secondly  named 
commission — that  it  was  not  shewn  that  there  were  at  the 
commencement  of  the  suit  any  assignees  or  assignee  exist- 
ing under  the  commission  thirdly  mentioned,  or  under  the 
fiat,  and  entitled  to  sue  upon  the  bills  or  upon  the  state- 
ment of  account  in  the  declaration  mentioned — ^that  it  was 
no  where  alleged  and  shewn  in  the  plea  that  the  debts 
alleged  to  have  been  due  and  owing  by  the  plaintiff  were  at 
the  time  of  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  or  any  of  them,  or  at  the  com- 
mencement of  the  suit,  or  at  the  time  of  pleading  the  said 
plea,  actually  unpaid  or  still  due  from  the  plaintiff,  nor 
that  the  said  commissions,  or  the  said  fiat,  or  the  assign- 
ments in  the  plea  mentioned,  or  any  of  them,  were  stiU  in 
force  or  operation — that  the  defendant  was  estopped  from 
stating  and  reljring  on  the  fSeu^ts  set  forth  in  the  plea,  as  he 
had  by  accepting  the  bills  and  stating  the  account  con- 
clusively admitted  the  plaintiff's  competency  to  draw  the 
]i)ills  and  to  state  an  account — ^that  it  was  not  now  com- 
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petent  for  the  defendant  to  deny  the  validity  of  the  drawing  1843. 
of  the  bills  or  the  said  statement  of  account^  or  the  right 
of  the  phuntiff  to  sue  in  respect  thereof — that  it  was  not 
alleged  or  shewn  that  the  causes  of  action  in  the  declaration 
mentioned  were  part  of  the  estate  and  effects  of  the  plaintiff 
that  would  under  the  provisions  of  any  statute  vest  in  his 
assignees  or  assignee  under  any  commission  or  fiat  in  bank- 
ruptcy— ^that  it  did  not  appear  that  the  plaintiff's  supposed 
assignees,  or  any  of  them^  had  interfered  with  his  bringing 
tiie  action^  or  had  dissented  thereirom^  or  had  claimed  from 
th^  defendant  the  amount  of  the  sums  in  the  declaration 
mentioned^  or  any  of  them — and  that  the  plea  was  otherwise 
informal  and  insufficient.    Joinder. 

Channeli,  Serjeant  {Lush  was  with  him),  in  support  of 
the  demurrer. — ^The  plea  sets  up — first,  a  commission  of 
bankrupt  against  the  plaintiff  bearing  date  the  80th  of 
October,  1809,  not  alleging  the  appointment  of  any  assig- 
nees— secondly,  a  petition  presented  by  the  plaintiff  to 
the  insQlvent  debtors  court  on  the  Slst  of  October,  1817, 
under  which  he  obtained  his  discharge  on  the  17th  of 
December  following,  and  that  he  executed  the  usual  as- 
ngnment  to  the  provisional  assignee — thirdly,  a  second 
commission  of  bankrupt  against  the  plaintiff  bearing  date 
the  10th  of  November,  1821,  and  the  appointment  of 
an  assignee  thereunder — fourthly,  a  third  commission  of 
bankrupt  dated  the  23rd  of  January,  1834,  and  an  ap- 
pointment of  assignees — ^fifthly,  a  fiat  bearing  date  the 
19th  of  December,  1836,  and  an  appointment  of  assig- 
nees— and  lastly,  a  second  petition  presented  by  the  plain- 
tiff to  the  insolvent  [debtors  court  on  the  26th  of  July, 
1837,  an  assignment  to  the  provisional  assignee,  and  a 
discharge  on  the  6th  of  November  following.  The  plea 
farther  alleges  that  the  plaintiff  obtained  his  certificate 
under  each  of  the  three  commissions;  but  no  certificate  is 
alleged  to  have  been  obtained  by  hipi  ui^der  the  fiat :  and 
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1843.        it  is  also  averred  that  the  plaintiff's  estate  never  upon  any 
aIbxandbe    ^^^5^^^°  produced  sufficient  to  pay  his  creditors  15*.  in 
*•  the  pound.    The  substance  of  the  plea  is,  that  the  right  of 

action  is  vested  in  some  one  other  than  the  plaintiff*.  There 
is  no  allegation  that  there  has  been  any  interference  in 
respect  of  this  debt  by  any  assignee.  Under  the  drcum- 
stances,  therefore^  the  defendant  is  estopped  from  setting 
up  this  defence.  One  who  accepts  a  bill  admits  the  right 
of  the  drawer  to  draw  it.  In  Piii  v.  Chappehw,  8  M.  &  W. 
61 6,  in  assumpsit  by  indorsee  against  the  acceptor  of  a 
bill  of  exchange  drawn  by  B.,  the  defendant  pleaded,  that^ 
before  the  making  of  the  bill,  to  wit,  on  &c.,  a  commission 
of  bankruptcy  under  the  Great  Seal  of  Ghreat  Britain  was 
duly  awarded  and  issued  against  B.  &  C,  then  being  tra- 
ders and  co-partners,  under  which  they  were  duly  declared 
and  adjudged  bankrupts;  that  B.  obtained  his  certificate 
under  that  commission,  and  was  thereby  discharged  ac- 
cording to  the  laws  concerning  bankrupts;  that  after- 
wards, and  before  the  making  of  the  bill  of  exchange,  to 
wit,  on  &c.,  B.,  being  a  trader  subject  to  the  bankrupt 
laws,  and  indebted  to  O.  in  100/.,  became  and  was  a  bank-> 
rupt,  and  afterwards,  to  wit,  on  Sec.,  a  certain  other  com- 
mission of  bankruptcy  was  duly  awarded  against  him  on 
the  petition  of  O.,  under  which  he  was  duly  adjudged  and 
declared  to  be  a  bankrupt,  and  O.  was  duly  chosen  and 
appointed  and  became  assignee  of  his  estate  and  effects  as 
such  bankrupt;  that  afterwards,  to  wit,  on  &;c.,  B.  duly 
obtained  his  certificate  under  the  last-mentioned  com- 
mission, and  that  B.'s  estate  did  not  then  or  at  any  other 
time  produce,  after  all  charges,  sufficient  to  pay  the  se- 
veral creditors  who  had  proved  their  debts  under  the  last- 
mentioned  commission  15^.  in  the  pound;  that,  by  reason 
of  the  premises,  the  bill  of  exchange  in  the  declaration 
mentioned,  after  the  acceptance  and  delivery  thereof  to 
B.,  and  before  the  indorsement  thereof  by  B.,  became  and 
was  the  property  of  O.  as  such  assignee,  and  B.  indorsed 
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the  bill  iiithoat  having  any  rights  title,  or  authority  so  1343. 
to  do,  and  the  plaintiff  was  not  nor  is  the  legal  holder  .  ^  "^  ' 
thereof:  and  the  plea  was  held  bad,  the  defendant  being  ^  v. 
estopped  by  his  acceptance  of  the  bill  payable  to  B/s 
order,  firom  saying  that  B.  was  incapable  of  transferring 
the  bill  by  indorsement.  That  case  would  have  been  de- 
cinve  had  this  been  an  action  by  an  indorsee :  and  it  can 
hardly  be  less  applicable  to  the  case  of  a  drawer.  The 
plea  is  clearly  bad  on  the  ground  of  multifariousness  and 
duplicity :  and  a  plea  is  not  the  less  obnoxious  to  this  objec* 
tion  because  one  of  the  defences  is  ill  pleaded — Wright 
y.  WatU,  2  Gale  &  D.  386,  8  Ad.  &  E.,  N.  S.,  89.  Here, 
leaving  out  of  view  the  first  commission,  under  which  no 
assignee  appears  to  have  been  appointed,  the  plea  sets  out 
two  oommissions  and  a  fiat  under  each  of  which  assignees 
were  appointed,  and  under  neither  of  which  did  the  cre- 
ditors obtain  15«.  in  the  pound  on  the  amount  of  their 
respective  debts.  In  which  of  these  assignees  does  the 
defendant  say  the  right  to  sue  for  this  debt  is  vested  ? 
InTWv.  ;Ftbon,7B.&C.  684,  IM.&B.  580,it  was  held 
that  a  second  commission  issued  against  a  trader  before  a 
former  commission  has  been  disposed  of,  is  a  nullity.  So, 
m  Nebon  v.  CherriU,  1  M.  &  Scott,  452, 8  Bing.  816,  it  was 
hdd  Aat'  a  second  commission  of  bankrupt,  pending  a 
first,  is  void,  and  no  rights  pass  to  the  assignees  under  it. 
The  plea  should  have  shewn  distinctly  in  whom  the  de- 
fendant meant  to  contend  the  right  of  action  on  these 
biOa  to  be  vested. 

BompaSf  Serjeant  {Ogle  was  with  him),  contriL — ^The  rule 
as  to  dupHcity  is  thus  laid  down  in  Stephen  on  Pleading, 
5th  edit.  p.  293  et  seq. :  "  1.  A  pleading  will  be  double 
that  contains  several  answers,  whatever  be  the  class  or 
quality  of  the  answer.  2.  Matter  may  suffice  to  make  a 
pleading  double  though  it  be  ill  pleaded.  On  the  other 
hand,  S.  Matter  immaterial  cannot  iterate  to  make  a 
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1843.        pleading  double.    This  doctrine^  that  a  plea  may  be  reii'- 
Alxxandsr    d^i^d  double  by  matter  Ul  pleaded,  but  not  by  immaterial 
^'  matter^  quite  accords  with  the  object  of  the  rule  against 

duplicity,  as  formerly  explained.  That  object  is,  the 
avoidance  of  several  issues.  Now,  a  matter  may  be  well 
or  ill  pleaded,  yet,  if  it  be  sufficient  in  substance,  so  that 
the  opposite  party  may  go  to  issue  upon  it,  if  he  chooses 
to  plead  over,  without  taking  the  formal  objections,  such 
matter  tends  to  the  production  of  a  separate  issue,  and  is 
on  that  ground  held  to  make  the  pleading  double.  On  the 
other  hand,  if  the  matter  be  immaterial,  no  issue  can  pro- 
perly be  taken  upon  it :  it  does  not  tend,  therefore,  to.  a 
separate  issue,  nor  consequently  fall  within  the  rule  against 
duplicity.''  The  plea  in  question  is  founded  upon  the 
127th  section  of  the  6  Oeo.  4,  c.  16,  which  absolutely  vests 
in  the  assignees  the  future  effects  of  a  bankrupt  whose 
estate  has  not  produced  15«.  in  the  pound  under  a  second 
commission — Young  v.  Rishworth,  8  Ad.  &  E.  470,  8  N.  & 
P.  585;  Ber^amin  v.  Belcher,  11  Ad.  &  E.  850,  8  P.  &  D. 
817.  [Cresswell,  J. — In  which  assignees  do  you  say  the 
property  in  this  case  vests?]  In  the  assignees  under  the 
third  commission.  [Cresswell,  J. — ^Why  not  in  those  ap- 
pointed under  the  second  commission  ?]  Executors  sued 
in  respect  of  a  simple  contract  debt  of  their  testator,  may 
plead  several  judgments,  each  of  which  might  be  an  answer 
of  itself.  [Oresswell,  J. — ^There  the  whole  is  one  defence, 
viz.  that  the  assets  are  exhausted:  here,  however,  the 
defendant  seeks  to  shew  that  the  bankrupt's  property  is 
vested  first  in  one  set  of  assignees  under  one  commission, 
and  then  in  another  set  under  another  commission;  clearly 
shewing  a  plurality  of  defences.]  All  that  the  plea  amounts 
to,  is,  that  the  plaintiff  has  no  right  to  maintain  the  action. 
If  this  defence  be  not  open  to  the  defendant,  he  may  be 
liable  to  an  action  at  the  suit  of  some* one  of  the  plaintiff's 
assignees,  and  to  such  action  the  judgment  recovered  in 
.this  would  be  no  answer. 
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TiNDALj  C.  J. — I  entertain  no  doubt  whatever  that  this  1843. 
plea  is  donble^  inasmuch  as  it  contains  several  matters  each  ij,„j^^„" 
of  which  constitutes,  a  sufficient  defence.  I  am  unable  _  «• : 
to  distinguish  the  case  firom  that  of  TVeuelian  v.  Seccomb, 
Carth.  8^  1  Show.  80,  Comb.  163,  where  the  defendant 
pleaded  ten  outlawries  of  the  plaintiff  on  mesne  process  in 
disability  of  his  action,  and  prayed  judgment  if  any  answer 
ought  to  be  made  whilst  those  outlawries  were  unreversed : 
and  it  was  held,  on  demurrer,  that  the  plea  was  ill  for 
duplicity,  ''because  the  plaintiff  is  disabled  as  well  by  one 
tmtlawry  as  by  all  the  other  nine,  to  which  several  answers 
are  required.''  So,  here,  if  either  the  second  or  the  third 
commission  be  coupled  with  the  first,  there  is  a  complete 
answer  to  the  action.  I  am  not,  however,  prepared  to  say 
that  the  defendant  ought  not  to  be  permitted  to  amend, 
on  payment  of  costs,  notwithstanding  that  this  is  not  a 
Tery  gracious  defence. 

Thereat  of  the  Court  concurring — 

Bule  absolute  to  amend,  on  payment 
of  costs  within  fourteen  days. 


BompaSy  Serjeant,  prayed  to  be  allowed  to  divide  the 
matter  into  several  pleas :  but  this  the  Court  refused. 
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Friday, 
Jan.  20th. 

On  the  10th  of 
March,  1842, 
the  plaintiff  de* 
liTered  a  de- 
claration oon- 
siatiDg  of  four 
counts ;  on  the 
14th  the  de- 


assnmpsit  to 
the  last  three 
counts  (signed 
by  a  Serjeant) ; 
on  the  18th  the 
demurrer  was 
by  a  Judge's 
order  set  aside 
as  firirolous, 
and  on  the 
19th  the  plain- 


Badman  v.  Fxtgh. 

vT  ILDE,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  calling  upon  the  defendant  to  shew  cause  why  an  order 
of  Coleridge,  J.,  dated  the  14th  of  July  last,  and  a  rule  of 
Court  dated  the  16th  of  the  same  month,  and  the  writ  of 
fieri  facias  issued  in  this  cause,  should  not  respectively  be 
^ered  a  special  set  aside  for  irregularity,  and  why  the  sum  of  15/.  paid  into 
tot'SJ^tll^*  Court  in  this  cause  pursuant  to  the  order  of  Coleridge,  J., 
a  plea  of  non-  dated  the  23rd  of  July  last  should  not  be  paid  out  of  Court 
to  the  plaintiff,  or  to  Mr.  Teague,  his  attorney.  This  rule 
was  granted  upon  an  affidavit  of  Richard  Pitcher,  describing 
himself  as  the  managing  clerk  of  Mr.  Hardwen,  the  plain- 
tiff's attorney,  stating,  that,  on  the  10th  of  March,  1S4&, 
a  declaration  in  assumpsit  in  this  action  was  delivered, 
consisting  of  four  counts,  and  that,  on  the  14th  of  the  same 
tiff  signed  judg-  month,  the  defendant  delivered  a  special  demurrer  to  the 

ment  on  the  ^ 

first  count  for 

want  of  a  plea;  the  judgment  was  afterwards  set  aside  by  a  Judge's  order,  by  which  the  plain- 
tiff had  leave  to  amend  his  declaration  on  payment  of  4/.  costs  within  ten  days;  the  cottt  not 
having  been  paid  within  the  time  limited,  the  defendant  signed  judgment  on  the  first  count. 

On  the  6th  of  June,  the  defendant  obtained  leave  to  add  pleas  of  payment  and  set-off,  which 
were  ddivered  on  the  4th  of  July,  but  were  neither  dated  nor  signed;  whereupon  the  plaintiff  on 
the  7th  of  July  signed  judgment:  on  the  14M  qfJuiy,  an  order  was  made  by  Coleridge,  J.,  to 
set  aside  die  judgment  so  signed  by  the  plaintiff,  with  eo$t9,  to  be  taxed,  to  be  paid  by  the 
plaintiff;  on  the  16th,  these  costs  were  taxed  at  6/.  5«.,  which  sum  was  demanded  tfftheptam' 
tiir*  attorney ,  but  not  paid;  and  on  the  same  day  the  order  of  the  14th  was  made  a  nik  of 
Court,  which  rule  was  utituled  *'  as  of  Trinity  Term,  5  Yictorite,"  but  dated  "  Saturday,  the 
16th  of  July,"  and  directed  that  the  plaintiff  should  pay  to  the  defendant,  or  his  attorney,  the 
costs  of  and  occasioned  by  that  application  to  the  Court,  to  be  taxed :  these  costs  were  after- 
wards taxed;  and  on  the  18th  of  July,  a  writ  of  fi.  fa.  was  sued  out  by  the  defendant  as  well  for 
those  costs  as  for  Uie  costs  taxed  upon  the  Judge's  order  of  the  14th  of  July:  by  this  writ  the 
sheriff  was  commanded  to  levy  '*  9/.  6t.  8J.,  which  lately  &c.,  by  rule  of  our  said  Court,  inti- 
tuled, &c.,  were  by  the  said  Court  ordered  to  be  paid,"  &c. — pursuing  the  form  No.  8,  given 
by  the  rule  of  Hilary  Term,  2  Vict. 

Held — first,  that  the  judgment  signed  by  the  plaintiff  on  the  7th  of  July  was  irregular,  and 
properly  set  aside  by  the  Judge's  order  of  the  14th;  for  that,  assuming  the  added  pleas  to  be 
nullities  for  the  reason  suggested  (on  which  no  opinion  was  given),  the  plea  of  non  assumpsit 
remained: 

Secondly,  that  there  was  no  inconsistency  in  the  rule  of  Court  being  intituled  as  of  the  term 

E receding  the  date  of  the  order,  the  course  prescribed  by  the  rule  of  Hilary  Term,  1  Vict., 
aving  been  adopted : 

Thirdly,  that  the  writ  of  fi.  fa.  was  irregular;  for,  that,  although  the  costs  of  setting  aside 
the  judgment  of  the  7th  of  July,  the  amount  of  which  had  been  ascertained  by  taxation  before 
the  rule  of  Court  was  made,  micht  be  considered  as  at  that  time  a  definite  sum  of  money 
(although  not  specifically  ordered  by  the  Court  to  be  paid  by  the  plaintiff),  yet  that  the  coats  of 
the  rule  not  thai  ascertained  could  not  be  so  considered. 
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first  county  and  the  plea  of  non  assumpsit  to  the  last  thr^e  1843. 
GOimts;  that,  on  the  ISth,  the  demurrer  to  the  first  count 
was  set  aside  bj  a  Judge's  order  as  frivolous,  and  on  the 
]  9th  judgment  was  signed  by  the  plaintiff  on  the  first  count 
for  want  of  a  plea.  This  judgment  was  afterwards  set  aside 
f<Mr  irregularity  by  a  Judge's  order,  by  which^  however, 
leave  was  given  to  the  plaintiff  to  amend  the  declaration  on 
payment  of  costs,  the  amount  of  which  was  by  a  subsequent 
order  fixed  at  41.,  and  ten  days  were  allowed  for  the  pay- 
ment of  that  sum;  at  the  expiration  of  which  time,  on 
failure  of  payment  by  the  plaintiff,  the  defendant  was  to 
be  at  liberty  to  sign  judgment  for  want  of  a  joinder  in 
demurrer.  The  costs  not  having  been  paid  within  the 
time  allowed,  the  defendant  signed  judgment  on  the  first 
count:  and  no  question  arises  as  to  the  validity  of  the 
judgment  on  that  count.  On  the- 6th  of  June,  the  de- 
fendant obtained  a  Judge's  order  that  he  should  be  at 
liberty  to  add  a  plea  of  payment  and  a  plea  of  set-off  to  the 
plea  of  non  assumpsit  already  pleaded  to  the  last  three 
counts.  This  order  having  been  made  a  rule  of  Court, 
pleas  of  payment  and  set-off  were  in  due  time  delivered 
with  a  copy  of  the  rule  of  Court :  but  the  pleas  so  delivered 
were  neither  dated  nor  signed  by  counsel,  and  therefore 
the  plaintiff,  on  the  7th  of  July  signed  interlocutory  judg- 
ment for  want  of  a  plea  to  the  last  three  counts  of  the 
declaration,  and  on  the  9th  served  the  defendant  with 
notice  of  a  writ  of  inquiry  before  the  sheriff:  whereupon 
the  defendant  obtained  a  summons  for  setting  aside  this 
judgment  on  the  last  three  counts,  and  on  the  14th  of 
July  the  order  mentioned  in  the  rule  nisi  was  made  by  Mr. 
Justice  Coleridge,  ordering  that  the  judgment  so  signed 
by  the  plaintiff  on  the  7th  of  July  be  set  aside  with  costs, 
to  be  taxed,  to  be  paid  by  the  plaintiff  to  the  defendant, 
his  attorney  or  agent.  Mr.  Pitcher's  affidavit  then  pro- 
ceeds to  state,  that,  on  the  16th  of  July,  the  costs  of  setting 
aside  the  judgment  of  the  7th  were  taxed  and  allowed  by 
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1843.  the  Master  at  the  sum  of  6/.  6s. ;  that  that  sum  i^as  on  the 
same  day  demanded  of  the  plaintiff's  attorney,  who  declined 
to  pay  itj  on  the  ground  of  his  not  having  at  that  time 
received  any  instructions  from  his  client  for  that  pturpose^ 
and  that  no  other  demand  had  ever  been  made  of  payment 
of  such  costs ;  that  afterwards,  on  the  same  16th  of  July, 
the  rule  of  Court  now  sought  to  be  set  aside  was  drawn 
up — ^which  rule,  intituled  as  of  Trinity  Term,  5  Yictoriae^ 
but  dated  Saturday,  16th  July,  after  reciting  verbatim  the 
order  of  Mr.  Justice  Coleridge  dated  the  14th  of  July^ 
makes  that  order  a  rule  of  Court,  and  further  orders  that 
the  plaintiff  should  pay  to  the  defendant  or  his  attorney 
the  costs  of  and  occasioned  by  that  application  to  the 
Court,  to  be  taxed  by  one  of  the  Masters  of  the  Court. 
The  affidavit  then  states  that  the  costs  of  that  application 
and  rule  were  afterwards  taxed,  but  that  no  notice  of  such 
taxation  had  ever  been  given  to  the  plaintiff's  attorney; 
that,  on  the  18th  of  July,  a  writ  of  fieri  facias  was  sued  out 
by  the  defendant,  directed  to  the  sheriff  of  Middlesex, 
which  was  in  this  form : — ''We  command  you  that  of  the 
goods  and  chattels  of  Henry  Badman  in  your  bailiwick  you 
cause  to  be  made  9/.  68.  Sd.,  which  lately  in  our  Court 
before  our  Justices  at  Westminster,  by  rule  of  our  said 
Court,  intituled  '  Trinity  Term,  in  the  fifth  year  of  the 
reign  of  Queen  Victoria — Badman  against  Pugh.  Satur- 
day, 16th  July,'  were  by  the  said  Court  ordered  to  be  paid 
by  the  said  Henry  Badman  to  the  said  John  Pugh;  and 
that  of  the  said  goods  and  chattels  of  the  said  Henry 
Badman  in  your  bailiwick  you  further  cause  to  be  made 
interest  upon  the  said  sum  of  9/.  68.  Sd.,  at  the  rate  of 
4/.  per  cent,  per  annum  from  the  18th  of  July,  1842,'' 
&c.  &c. ;  that,  by  the  indorsement  upon  the  writ,  the  sheriff 
was  directed  to  levy  9/.  6*.  8rf.  and  interest  thereon  at  4d. 
per  cent,  per  annum  from  the  18th  of  July  till  paid, 
besides  16».  for  that  writ,  sheriff's  poundage,  officers'  fees, 
costs  of  levying,  and  all  other  incidental  expenses.    The 
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affidavit  fiirther  states  that  the  costs  of  the  rule  of  Court        1843. 

were  nerer  demanded  of  the  plaintiff,  and  that  they  formed 

part  of  the  snm  of  9/.  6s.  8d.  mentioned  in  the  said  writ 

and  the  indorsement  thereon;  that,  on  the  18th  of  July, 

the  sheriff  seized  the  phuntiff's  goods  nnder  the  writ,  and 

on  the  28rd  an  application  was  made  by  the  plaintiff  to 

Mr.  Justice  Coleridge  at  Chambers,  to  set  aside  the  rule 

of  Court  and  the  writ  of  fieri  facias  issued  thereon,  for 

irregularity;  that,  upon  such  application,  an  order  was 

made,  that,  upon  payment  by  the  plaintiff  of  15/.  into  Court 

in  a  week,  to  abide  the  event,  the  sheriff  should  withdraw, 

and  that  all  proceedings  under  the  said  rule  of  Court 

should  be  stayed  until  the  fifth  day  of  the  then  next 

Michaehnas  Term.    And  the  affidarit  then  goes  on  to  state 

that  the  sum  of  15/.  was  paid  into  Court,  and  that  the 

sheriff  withdrew  the  execution,  pursuant  to  such  order. — 

With  respect  to  the  date  and  intituling  of  the  rule  of  Court, 

the  learned  Seijeant  referred  to  The  KingY.  Price,  2  Dowl. 

238,  2  C.  &;  M.  212,  where  the  Court  of  Exchequer  refused 

to  grant  an  attachment  for  disobedience  of  a  rule  of  Court 

made  in  August  upon  an  order  made  in  July  preceding, 

the  rule  of  Court  being  dated  as  of  the  last  day  of  the 

prerious  Trinity  Term.     As  to  the  writ  of  fieri  facias,  he 

submitted  that  it  was  not  warranted  by  the  forms .  settled 

by  the  Judges  pursuant  to  the  statute  1  &  2  Vict.  c.  110, 

and  that  the  indorsement  to  levy  interest,  poundage,  &c., 

was  irregular— JBai:6r  v.  Sydee,  7  Taunt.  179;  Archbold's 

Practice,  7th  edit.,  by  Chitty,  p.  416. 

Channett,  Serjeant,  on  a  subsequent  day  in  the  same 
term,  shewed  cause,  upon  an  affidavit  by  William  Sayer, 
the  managing  derk  of  the  defendant's  attorney,  and  also 
an  affidarit  by  Mr.  Hardwen,  the  plaintiff's  late  attorney. 
In  the  first  of  these  it  was  sworn,  that,  at  the  time  the 
added  pleas  were  delivered,  the  plaintiff's  attorney's  atten- 
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1.  Order  of 
Coleridge,  J., 
of  Jalyl4, 
1842. 


2.  Afl  to  the 
mle  of  court. 


tion  was  called  to  the  fact  of  their  being  neither  dated  nor 
signed,  and  agreed  that  no  date  or  signature  were  under 
the  circumstances  necessary;  and  it  was  sworn  that  a  copy 
of  the  rule  and  appointment  to  tax  had  been  served  on  the 
plaintiff's  attorney ;  and  it  was  further  sworn  by  the  manag- 
ing clerk,  that  the  sum  of  15/.  never  was  paid  into  Court 
under  the  Judge's  order  of  the  23rd  of  July,  but  that  the 
sheriff,  having  received  the  amount  of  the  levy,  had,  under 
a  Judge's  order,  paid  over  to  the  defendant's  attorney  the 
sum  of  10/.  2^.  Sd.  as  the  amount  of  the  levy  under  the 
writ  of  fieri  facias. — ^The  first  objection  is  to  the  order  of 
Coleridge^  J.,  by  which  the  judgment  signed  by  the  plain* 
tiff  on  the  7th  of  July,  for  want  of  a  plea  to  the  last  three 
counts  of  the  declaration,  was  set  aside.  The  ground  upon 
which  that  judgment  was  signed,  was^  that  the  pleas  deli* 
vered  by  the  defendant  under  the  order  of  the  6th  of  June 
were  neither  dated  nor  signed  by  a  Serjeant.  The  plea 
first  delivered  having  the  signature  of  a  Serjeant,  no  second 
signature  was  necessary  to  the  added  pleas :  the  added  pleas 
are  to  be  considered  as  part  of  the  original  pleadings ;  and 
if  they  are  dated  and  signed,  that  is  clearly  sufficient  Be- 
sides this  objection  if,  otherwise  available,  was  waived  by  the 
plaintiff's  attorney  when  the  additional  pleas  were  delivered 
to  him. 

Then  it  is  said,  that,  assuming  that  the  judgment  was 
irregular,  and  the  order  of  Coleridge,  J.^  for  setting  it 
aside  consequently  right,  still  the  rule  of  Court  made 
thereon  is  irregular,  inasmuch  as  it  is  intituled  as  of  a 
term  preceding  the  date  of  the  order.  For  this  objection 
there  is  no  foundation.  It  was  always  j;he  practice  of  this 
Court  so  to  intitule  rules,  whatever  may  have  been  that 
of  the  other  Courts :  and  by  a  rule  of  all  the  Courts,  of 
Hilary  Term,  1  Vict.,  it  is  now  ordered  ''that  henceforth 
every  rule  of  Court  delivered  out  in  vacation  shall  be  dated 
the  day  of  the  month  and  week  on  which  the  same.is  deli* 
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veied  out,  bui  shall  be  intituled  as  of  the  term  immediately        1843. 
preee(Sng  such  vacation.^*    The  date  is  inserted  for  the  pur-      ^^^^^^^ 
pose  of  shewing  from  what  time  the  rule  is  to  take  e£fect.  «• 

It  is  then  objected  that  there  was  no  demand  of  the  3,  ^^  peimai 
costs  made  npon  the  plaintiff.    The  question  is  whether  a  daMndoftiie 

oofti  upon  tlitt 

demand  upon  the  attorney  is  not  sufBcient.  The  rule  of  pluntiir. 
Court  of  Trinity  Term^  3  Vict.,  provides^  ''  that,  when  a 
Judge's  order  is  made  a  rule  of  Court,  it  shall  be  a  part  of 
the  rule  of  Court  that  the  costs  of  making  the  order  a  rule 
of  Court  shall  be  paid  by  the  party  against  whom  the 
order  is  made,  prorided  an  affidavit  be  made  and  filed,  that 
the  order  has  been  served  on  the  party  or  his  attorney,  and 
disohejed/*  This  rule  has  been  complied  with.  No  de- 
mand is  necessary  upon  a  judgment :  and  now,  by  the 
I  &  2  Vict.  c.  110,  s.  18,  a  rule  of  Court  for  the  payment 
of  money  is  put  upon  the  same  footing  as  a  judgment  (9). 
The  only  necesnty  for  a  demand  at  all,  was,  to  enable  the 
defendant  to  obtain  the  additional  costs  of  making  the 
order  a  rule  of  Court. 

It  is  next  objected  that  the  writ  of  fi.  fa.  does  not  follow  4.  As  to  the 
the  form  of  those  framed  under  the  statute  1  &2  Vict.  c.  110.  S^  "^  *^ 
The  rule  of  Hilary  Vacation,  2  Vict,  provides  "  that  the  fol- 
lowing forms  of  writs  framed  by  the  Judges  pursuant  to  the 
statute  1  &  2  Vict.  c.  110,  s.  20,  be  used  from  and  after  the 
Ist  of  March  next,  with  such  alterations  as  the  nature  of 
the  action,  the  description  of  the  Court  in  which  the  ac- 
tion is  depending,  the  character  of  the  parties,  or  the  cir- 
cumstances of  the  case,  may  render  necessary,  but  that  any 
variance,  not  being  in  matter  of  substance,  shall  not  affect 
the  validity  of  the  writ  sued  out.''  Now,  there  is  no  form 
given  that  is  strictly  and  properly  applicable  to  this  case— 
for  the  payment  of  costs  only.  Though,  perhaps,  it  would 
have  been  more  accurate  to  have  adopted  that  part  of  form 
No.  9  that  relates  to  costs,  still  there  is  no  variance  ''  in 

(9)  To  what  extent,  see  Farmer  v.  Mottram,  post.  Vol.  7,  Michael- 
mas Tenn,  1843. 
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matter  of  substance '^  between  the  order  of  Coleridge,  J:, 
and  the  fieri  facias  issued  thereon. ' 

It  cannot  be  contended  that  the  defendant  was  entitled 
to  poundage:  the  statute  44  Geo.  8^  c.  64,  s.  5,  seems  to 
apply  to  the  case  of  a  plaintiff  only:  the  indorsement  on  the 
writ,  therefore,  is  to  that  extent  erroneous.  But  it  does 
not  appear  that  any  poundage  was  in  fact  levied :  the  sheriff 
received  10/.  2«.  %d.  only,  being  9/.  6«.  8c(.,  the  amount  of 
the  costs  taxed  upon  the  Judge's  order,  and  16«.  the  costs 
of  the  writ. 


I.  Order  of 
Coleridgef  J.| 
of  July  14, 
1843. 


2.  As  to  the 
rule  of  Court. 


Wilde,  Serjeant,  in  support  of  his  rule. — The  judgment 
signed  on  the  7th  of  July  was  strictly  regular,  and  conse- 
quently the  order  of  Coleridge,  J.,  for  setting  that  judg- 
ment aside  cannot  be  supported.  The  demurrer  required 
signature,  the  plea  first  delivered  did  not:  the  demurrer 
being  disposed  of,  there  remains  no  signature;  and,  seeing 
the  object  for  which  the  signature  of  counsel  is  required, 
viz.  as  a  guarantie  that  the  plea  is  one  that  ought  properly 
to  be  put  upon  the  record,  it  is  clear  that  that  is  not  at- 
tained 'in  respect  of  unsigned  added  pleas,  even  where  the 
original  pleadings  are  signed.  Besides,  the  added  pleas  are 
not  dated:  whereas,  the  rule  of  Hilary  Term,  4Will.  4,  First 
Greneral  Rules  and  Regulations,  s.  1,  provides  that  ''Every 
pleading,  as  well  as  the  declaration,  shall  be  intituled  of 
the  day  of  the  month  and  year  when  the  same  was  pleaded, 
and  shall  bear  no  other  time  or  date:  and  every  declaration 
and  other  pleading  shaU  also  be  entered  on  the  record 
made  up  for  trial,  and  on  the  judgment-roll,  under  the 
date  of  the  day  of  the  month  and  year  when  the  same  re- 
spectively took  place,  and  without  reference  to  any  other 
time  or  date,  imless  otherwise  specially  ordered  by  the 
Court  or  a  Judge  (10). 

The  rule  of  Court  is  clearly  irregular ;  it  is  inconsis- 
tently intituled  as  of  Trinity  Term,  whereas  the  order 

(10)  See  Worthington  v.  Wigley,  3  Scott,  555,  3  New  Cases,  454. 
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upon  -which  it  is  foonded  had  no  existence  until  the  14th  1843. 
of  July,  TU  King  v.  Price,  2  Dowl.  288,  2  C.  &  M.  212, 
is  precisely  in  point.  There,  a  Judge's  order  made  on  the 
22nd  of  July,  1833,  was  in  August  made  a  rule  of  Court. 
'The  rule  of  Court  was  dated  the  last  day  of  the  previous 
Trinity  Term;  and  on  the  first  day  of  Michaelmas  Term, 
Heaton  moved  for  an  attachment  for  disobedience  of  the 
rule  of  Court.  Upon  the  Court  observing  that  there  was 
an  apparent  inconsiBtency  in  granting  an  attachment  on  a 
rule  of  Court  made  in  June,  when  the  order  was  not  ob« 
tained  till  July  following,  Heaton  said  it  had  been  custom- 
ary to  do  so.  The  case  stood  over;  and,  on  a  subsequent 
day,  Bayley,  B.,  refused  to  grant  the  attachment :  he  said, 
''he  had  consulted  the  other  Judges,  and  they  were  of 
opinion  that  such  a  practice,  if  it  had  existed,  ought  not  to 
be  continued/'  The  rule  of  Hilary  Term,  1  Vict,  which  di- 
rects that  rules  delivered  out  in  vacation  shall  be  truly 
dated,  but  shall  be  intituled  as  of  the  preceding  term,  does 
not  warrant  the  party  in  proceeding  upon  it  as  a  judg- 
ment Adding  the  true  date  only  has  the  efTect  of  making 
the  inconsistency  and  incongruity  more  apparent. 

What  is  the  evidence,  the  only  legitimate  evidence  of  3.  As  to  tlw  de- 
disobedience  that  is  to  entitle  the  defendant  to  treat  this  ''^^' 
rule  of  Court  as  a  judgment?  A  personal  service  upon, 
and  a  personal  demand  of  the  costs  from  the  plaintifi^,  was 
clearly  necessary ;  for,  the  effect  given  by  the  statute  to 
mles  of  Court  for  the  payment  of  money  or  costs,  was  in- 
tended as  a  substitute  for  the  old  remedy  by  attachment; 
and  it  is  quite  clear  that  no  attachment  could  have  been 
granted  without  a  personal  demand. 

By  the  20th  section  of  the  1  &  2  Vict.  c.  110,  it  is  pro-  4.  As  to  the 
vided  that  such  new  or  altered  writs  shall  be  sued  out  of  Jj^^**^ 
the  Courts  of  law,  equity,  and  bankruptcy,  as  may  by  such 
Courts  respectively  be  deemed  necessary  or  expedient  for 
giving  effect  to  the  provisions  thereinbefore  contained,  and 
in  such  forms  as  the  Judges  of  such  Courts  respectively 
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1843.  shall  from  time  to  time  tliink  fit  to  order.  Pursuant  to 
that  provision,  the  Judges  have  framed  certain  writs: 
amongst  them  is  one  (No.  8)  applicable  to  an  order  for  the 
payment  of  money  wUhoui  costs,  and  one  (No.  9)  to  aa 
order  for  the  payment  of  money  with  costs,  the  form  of 
which  substantially  expresses  what  is  to  be  levied  in  respect 
of  the  money,  and  what  in  respect  of  the  costs.  In  the 
present  case  the  order  is  to  set  aside  the  judgment  unih 
eo&U:  the  writ  commands  the  sheriff  to  levy  ''9/.  fo.  8€f.j 
which  lately  in  our  Court  before  our  Justices  atWestminster^ 
by  rule  of  our  said  Court  intituled,  &c.,  were  by  the  said 
Court  ordered  to  be  paid,''  &c. — treating  the  order  as  an 
order  to  pay,  not  costs,  but  a  specific  sum  of  money.  This 
is  clearly  a  wanton  departure  from  the  prescribed  form, 
and  a  substantial  variance. 
6.  Ai  to  the  The  sheriff,  in  obedience  to  the  indorsement,  levied  16f . 

the  writT"  ^  ^0^  ^^  c^^  ^^  ^^  "^^  •  ^^is  ^®  b^^  ^^  more  right  to 
demand  than  he  had  to  levy  poundage.  [Maule^  J. — ^Is  the 
indorsement  any  more  than  a  private  direction  to  the 
sheriff?  If  it  is  no  part  of  the  writ,  how  can  the  writ  be 
ritiated  by  an  erroneous  indorsement  ?]  Undoubtedly  the 
indorsement  is  no  part  of  the  writ :  it  is  something  done 
subsequently  to  the  issuing  of  the  writ.  This  ground  of 
objection  therefore  fails. 

TiNDAL,  C.  J. — The  officers  inform  us  that  there  is  a 
difference  between  our  practice  as  to  making  orders  issued 
in  vacation  rules  of  Court,  and  that  of  the  other  Courts. 
In  the  other  Courts  the  order  is  made  a  rule  of  Court  as  of 
the  succeeding  term :  we,  however,  have  adhered  to  the 
old  practice. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court: 
[After  stating  the  substance  of  the  affidarits,  his  lordship 
proceeded.]    Upon  these  affidavits,  my  Brother  Wilde  was 


HILARY  TERM^  6  YICTORIJE.  159 

compeHed  to  abandon  that  part  of  his  rule  that  asked  for  igi3. 
the  payment  of  the  15/.  out  of  Courts  and  also  to  relinquish 
his  objection  that  no  notice  to  tax  the  costs  nnder  the  rule 
of  Court  had  been  given  to  the  plaintiff;  but  he  still 
insisted — firsts  that  the  judgment  signed  on  the  7th  of 
Jvlj  for  want  of  a  plea  to  the  last  three  counts  of  the 
declaration  was  regular^  and  therefore  that  the  order  of 
my  Brother  C!oleridge  of  the  14th  of  July^  setting  the 
judgment  aside^  and  aU  the  subsequent  proceedings,  ought 
to  be  set  aside  by  the  Court — secondly,  that,  even  if  the 
judgment  was  irregular,  and  my  Brother  Coleridge's  order 
right,  that  the  rule  of  Court  was  irregular  and  ought  to  be 
set  aside,  because,  the  order  having  been  made  in  vacation, 
the  rule  of  Court  ought  to  have  been  intituled  as  of  the 
next  succeeding  term — thirdly,  that,  if  the  rule  of  Court 
was  properly  intituled  as  of  the  preceding  term,  it  could 
have  no  effect  as  a  judgment  of  that  term  to  warrant  the 
issue  of  the  fieri  facias  in  the  vacation,  and  therefore  that 
tbe  fieri  fiicias  and  the  levy  under  it  were  at  all  events  irre- 
gular: and  he  further  objected  that  the  writ  and  execu- 
tion ought  to  be  set  aside — ^first,  on  the  ground,  that,  as 
the  effect  given  to  rules  of  Court  for  the  payment  of 
money  or  costs  was  intended  as  a  substitute  for  the  remedy 
by  attachment,  a  personal  demand  of  the  costs  ought  to 
have  been  made  upon  the  plaintiff  before  execution  was 
issued — ^secondly,  because  the  writ  of  fieri  facias  was  not  in 
the  form  prescribed  by  the  rules  of  all  the  Courts,  framed 
under  the  statute  1  &  2  Vict.  c.  110— and  thirdly,  because 
tbe  indorsement  to  levy  expenses  of  the  writ  and  sheriff's 
poundage  was  erroneous  and  rendered  the  writ  itself  bad ; 
and,  lastly,  he  objected,  that,  at  all  events,  the  levy  of  the 
expenses  of  the  writ  and  sheriff's  poundage  was  irregular^ 
and  ought  therefore  to  be  set  aside. 

It  will  be  necessary  to  consider  each  of  these  grounds  of 
objection,  in  their  order. 

As  to  the  first  objection,  on  the  ground  of  the  irregu- 
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1843.  larity  of  the  judgment,  it  was  contended  on  the  part  of  the 
plaintiff  that  the  judgment  signed  on  the  7th  of  July  for 
want  of  a  plea  to  the  last  three  counts  of  the  declaration 
was  regular,  inasmuch  as  the  pleas  of  payment  and  set-off 
were  neither  dated  nor  signed  by  a  Serjeant,  and  that  the 
plaintiff  might  therefore  treat  them  as  nullities.  But  as 
in  this  case  the  general  issue  had  been  well  pleaded  already 
to  the  last  three  counts,  which  plea  had  not  been  with- 
drawn, we  cannot  see  how  the  subsequent  delivery  of  two 
pleas,  even  admitting  them  to  be  nullities,  for  the  reasons 
before  urged  (on  which,  however,  we  give  no  opinion),  can 
be  held  to  avoid  the  effect  of  the  plea  of  the  non  assumpsit. 
We  are  therefore  of  opinion  that  the  judgment  signed  by 
the  plaintiff  was  irregular,  and  that  the  order  of  my  Brother 
Coleridge  ought  not  to  be  disturbed. 

The  sepond  objection  is  as  to  the  sufficiency  of  the  rule 
of  Court.  That  rule  is  intituled  of  Trinity  Term,  and  is 
dated  the  16th  of  July,  and,  after  reciting  the  order  of  my 
Brother  Coleridge  dated  the  14th  of  July,  makes  that 
order  a  rule  of  this  Coiurt :  and  the  objection  is,^that  the 
rule  is  inconsistent  with  itself,  and  bad,  because  it  affects 
to  give  to  an  order  dated  the  14th  of  July  the  effect  of  a 
judgment  by  this  Court  of  the  preceding  Trinity  Term; 
and  the  case  of  The  King  v.  Price,  2  M.  &  W.  212,  was 
cited  as  an  authority  that  no  such  effect  could  be  given  to 
it.  Upon  reference  to  our  officers,  it  appears  that  it  al- 
ways has  been  the  practice  of  this  Court  for  the  officer  to 
draw  up  and  deliver  out  in  vacation  rales  of  Court  making 
orders  of  Judges  issued  in  vacation  rules  of  Court  as  of 
the  preceding  term.  And  the  same  practice  appears  to 
have  been  at  one  time  adopted  by  the  Court  of  Exche- 
quer. But,  in  the  case  of  The  King  v.  Price,  2  M.  &  W. 
212,  that  Court,  in  1838,  refused  to  grant  an  attachment 
for  disobedience  to  a  Judge^s  order  made  in  vacation, 
which  had  been  made  a  rule  of  Court  as  of  the  preceding 
term,  on  the  ground  of  the  incongruity  of  such  a  proceed- 
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ing ;  observing  that  the  practice  of  drawing  np  such  roles  1843. 
as  of  the  preceding  term  ought  to  be  discontinued^  and 
that  the  order  might  be  made  a  rule  of  Court  of  the  suc- 
ceeding term.  The  practice  was,  nevertheless,  still  con*- 
tinned  in  this  Court,  and  has  since  been  sanctioned  and 
established  by  a  rule  of  all  the  Courts,  made  by  the  Judges 
in  Hilary  Term,  1  Victoria,  under  the  provisions  of  the 
statute  3  &  4  Will.  4,  c.  42,  s.  1 ;  whereby  it  is  ordered 
''that  every  rule  of  Court  delivered  out  in  vacation  shall 
be  dated  the  day  of  the  month  and  week  on  which  the 
same  is  delivered  out,  but  shall  be  intituled  as  of  the  term 
immediately  preceding  such  vacation,^^ 

The  rule,  therefore,  has  been  drawn  up  according  to  the 
form  prescribed  to  the  officers  by  this  general  rule :  and 
we  see  no  reason  why  this  form  should  not  be  adopted  in 
caaes  like  the  present,  where  it  is  sought  to  enforce  the 
payment  of  costs  under  a  Judge's  order,  as  well  as  in  the 
ordinary  cases  of  rules  to  plead  several  matters,  or  rules 
to  compute,  which,  by  reference  to  the  title  of  the  term, 
would  (since  the  new  practice  of  dating  the  summons  and 
pleadings)  in  very  many  cases  appear  to  have  been  prema- 
turely made,  but  which  are  placed  in  their  proper  order  by 
reference  to  the  date  inserted  according  to  the  general 
role.  The  insertion  of  that  date  protects  the  parties  from 
any  undue  use  of  the  title  of  the  term,  while  the  party  en- 
titled to  the  payment  is  enabled  to  avail  himself  of  the 
more  speedy  remedy  provided  by  the  statute  1  &  2  Vict. 
cllO;  and  the  incongruity  is  in  substance  removed  by 
shewing  the  real  day  when  the  rule  of  Court  was  drawn 
up,  and  firom  which  it  commences  its  practical  operation. 
We  think,  therefore,  that  the  rule  of  Court  was  properly 
drawn  up,  and  warranted  the  issuing  in  vacation  of  a  writ 
of  fieri  facias  to  enforce  the  payment  of  the  costs  awarded. 

The  remaining  objections  relate  to  the  regularity  of 
inning  the  fieri  facias,  and  the  levy  under  it:  but,  al- 
though several  objections  have  been  raised  against  them^ 
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1843.  it  will  be  unnecessary  to  consider  any  other  than  that 
which  relates  to  the  form  of  the  writ;  npon  which  objection 
we  agree  that  the  writ  of  fieri  facias  is  irregular^  and  must 
be  set  aside. 

The  objection  in  point  of  form  is,  that  the  writ  is  not 
such  as  is  prescribed  by  the  general  rule  framed  by  the 
Judges  under  the  provisions  of  the  statute  1  &  2  Vict, 
c.  110,  s.  20.  That  rule  is  to  be  found  in  9  Ad.  &E.  986, 
and  in  7  Scott,  1 ;  and  in  form  No.  8  is  found  the  form  of 
a  writ  of  fieri  facias  on  an  order  of  Court  for  payment  of 
money,  and  in  No.  9  of  a  similar  writ  on  an  order  of  Court 
for  the  payment  of  money  and  costs;  but  there  is  no  form 
for  the  payment  of  costs  only. 

The  defendant  has  in  this  case  adopted  the  form  pre- 
scribed by  No.  8,  from  which  on  the  face  of  the  writ  it 
would  appear  that  the  rule  of  Court  had  specified  the  sum 
of  9/.  6s.  8d.  as  the  sum  to  be  paid  by  the  plaintiff  to  the 
defendant :  whereas,  the  rule  of  Court  names  no  9um,  but, 
by  adopting  my  Brother  Coleridge's  order,  in  effect  orders 
the  plaintiff  to  pay  to  the  defendant  the  costs  of  setting 
aside  the  judgment  of  the  7th  of  July,  to  be  taxed  by  the 
Master,  and  then  explicitly  orders  the  payment  of  the  costs 
of  and  occasioned  by  the  application  to  make  that  order  a 
rule  of  Court.  The  form,  therefore,  most  applicable  to 
the  case  is,  the  latter  part  of  the  form  No.  9,  by  which 
the  order  to  pay  the  costs,  and  the  taxation  of  those  costs 
at  a  specified  amount  are  set  out  in  succession.  But  it  was 
said  by  the  defendant's  counsel,  that,  as  there  was  no  form 
precisely  applicable  to  this  case,  and  as  the  order  to  pay 
costs  to  be  taxed  was  in  substance  an  order  to  pay  the 
amount  eventually  allowed  by  the  Master,  the  variation 
came  within  the  saving  clause  of  the  rule  prescribing  the 
forms,  by  which  saving  it  was  declared  that  any  variance, 
not  being  in  matter  of  substance,  shall  not  affect  the  vali- 
dity of  the  writs  sued  out ;  for  that  no  variance  in  matter  of 
substance  was^  to  be  found  in  this  writ  from  the  form  pre^ 
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scribed.  Bat  we  think,  that,  although  the  costs  of  setting  1843. 
aside  the  judgment,  the  amount  of  which  had  been  ascer- 
tained by  taxation  before  the  rule  of  Court  was  made, 
might  be  considered  as  at  that  time  a  definite  sum  of 
monej  (though  not  specifically  ordered  by  the  Court  to  be 
paid  by  the  plaintiff),  yet  that  the  costs  of  the  rule,  not 
then  ascertained,  could  not  be  so  considered;  and  that,  as 
the  form  No.  9  expressly  points  out  how  the  costs  of  the 
rule  are  to  be  stated  on  the  face  of  the  writ,  making  the 
date  of  the  taxation  the  period  from  which  the  interest 
is  to  commence,  we  must  assume  that  the  Judges  consi- 
dered that  statement  material,  and  a  matter  of  substance, 
so  as  to  make  the  total  omission  of  it  an  irregularity  at 
least.  It  is  true,  that,  in  this  case,  the  date  from  which  the 
interest  is  to  be  calculated  is  in  fact  the  date  of  the  taxation 
of  the  costs  of  the  rule,  and  is  therefore  the  correct  date, 
but  there  is  nothing  on  the  face  of  the  writ  to  shew  such 
date;  and  to  hold  this  writ  sufficient  would  be  in  effect  to 
hold  that  the  form  No.  9  is  altogether  superfluous,  and 
that,  in  all  cases,  even  where  the  costs  of  the  rule  are 
included  in  the  levy,  the  form  No.  8  will  be  sufficient. 

We  are,  therefore,  of  opinion  that  so  much  of  the  rule 
as  seeks  to  set  aside  the  writ  and  the  levy  under  it  should 
be  made  absolute :  and,  as  it  becomes  unnecessary  to  say 
anything  about  the  two  remaining  objections  to  the  indorse- 
ment of  the  writ  and  the  levy,  the  rest  of  the  rule  will  of 
course  be  discharged. 

But  we  think  that  the  best  conclusion  to  this  harassing 
proceeding  would  be  for  the  defendant  to  take,  by  consent, 
a  rule,  that,  on  payment  of  the  costs  of  this  application,  and 
refunding  the  costs  of  the  writ  and  the  sheriff's  poundage, 
within  one  week,  the  defendant  should  be  at  liberty  to 
amend  the  writ,  by  substituting  the  sum  of  6L  58,  for  the 
9/.  6s.  8d.  at  the  commencement  of  the  writ,  and  adding 
the  clause  for  the  costs  of  the  rule  as  prescribed  by  form 
No.  9,  and  at  the  same  time  omitting  the  costs  of  the  writ 
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and  the  sheriff's  poundage  in  the  indorsement ;  the  plain- 
tiff undertaking  to  bring  no  action :  otherwise,  the  mle 
must  be  made  absolute  for  setting  aside  the  writ  and  levy 

under  it. 

Bule  accordingly  (11). 


(11)  The  arrangement  suggested 
by  the  Court  was  not  assented  to. 
The  plaintiff  afterwards  brought  an 
action. 

Channellf  Serjeant,  on  a  sub- 
sequent day  in  the  term,  moved 
that  the  proceedings  in  that  action 
might  be  stayed.  But  the  Court 
said  they  had  no  power  to  interfere : 
and  Erskine,  J.,  observed,  that,  if, 
on  making  the  rule  absolute,  the 


Court  had  given  the  plaintiff  coats 
which  they  would  not  have  given 
except  upon  an  implied  under- 
standing that  no  action  should  be 
brought,  that  might  be  gitmnd  for 
restraining  the  plaintiff  from  bring- 
ing an  action.  ChanneU,  there- 
fore, took  nothing  by  his  motion. 
The  plaintiff  obtained  lOOiL  da- 
mages, and  a  motion  for  a  new  trial 
was  refused. 


Saturday^ 
Jan,  2\8L 

Upon  amotion 
for  judgment  as 
in  case  of  a 
nonsait,  the 
affidavit  should 
state  where  the 
venue  is  laid,  in 
order  that  it 
may  clearly  ap- 
pear that  there 
has  been  a  de- 
fault. 


Withers  r.  Spooneb. 

3i.ANNING,  Serjeant,  on  a  former  day,  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit,  upon  an  affidavit 
that  *^  issue  was  joined  in  this  cause  on  the  30th  of  May 
(as  of  Trinity  Term)  last,  and  that  the  plaintiff  hath  not  as 
yet  proceeded  to  the  trial  of  this  cause.'' 

Dowlinff,  Serjeant,  shewed  cause. — The  affidavit  upon 
which  this  rule  was  obtained  does  not  shew  where  the  venue 
is  laid,  and  there  is  nothing  before  the  Court  whence  that 
information  can  be  gleaned.  If  this  be  a  country  cause, 
then,  according  to  the  rule  now  clearly  established  in  all 
the  Courts— see  Heeks  v.  Kidd,  10  M.  &  W.  76, 1  DowL 
N.  S.  663;  EUis  v.  Stebbing,  ante.  Vol,  6,  p.  167,  2  Dowl. 
N.  S.  118 — ^the  motion  is  premature :  and,  as  the  defendant 
has  not  shewn  that  the  plaintiff  has  been  guilty  of  a  default^ 
the  rule  must  of  course  be  discharged. 
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Mamang,  Serjeant,  in  support  of  his  rule. — ^Whether  this  1843. 
be  a  town  or  a  country  cause,  there  has  been  a  default. 
\_Er$ime,  J. — ^If  this  be  a  country  cause,  issue  having  been 
joined  in  the  vacation  preceding  an  issuable  term,  there 
would  be  no  default  until  the  lapse  of  two  assizes.]  The 
affidavit  pursues  the  common  form  given  in  all  the  books  : 
it  never  states  where  the  venue  is  laid.  The  issue  is  sup- 
posed to  be  before  the  Court.  IMaide,  J. — Formerly, 
there  was  a  roll  in  Court,  containing  an  incipitur  of  the 
record.  It  is  not  so  now ;  and  therefore,  unless  the  affi- 
davit disdoses  it,  there  is  nothing  to  shew  the  venue.]  The 
objection  being  so  purely  technical,  and  the  point  new,  the 
Court  will  probably  not  discharge  the  rule  with  costs. 

TiNDAL,  C.  J. — ^The  Masters  inform  us,  that,  where 
notice  of  trial  has  been  given,  the  forms  of  affidavit  in  or- 
dinary use  do  state  where  the  venue  is  laid ;  but  that  it  is 
otherwise  where  notice  of  trial  has  not  been  given.  Since 
the  new  rules,  we  have  no  means  of  ascertaining  where 
the  venue  is  laid,  unless  it  appears  in  the  affidavit;  which 
therefore  it  should  do  in  all  cases.  Under  the  drcum- 
stances,  however,  as  the  point  is  new,  it  seems  to  me  that 
the  justice  of  the  case  will  be  met  by  discharging  the  rule 
and  letting  the  costs  be  costs  in  the  cause. 

The  rest  of  the  Court  concurring — 

Bule  discharged  accordingly. 


Saturdi^f 
Jan.  2Qih. 
Manning,  Serjeant,  on  a  subsequent  day,  renewed  his  Amieforjndg. 

motion,  upon  an  amended  affidavit.  ^^^^^^ 

hATingbeen 

DowUng,  Serjeant,  now  shewed  cause. — ^Where  a  rule  ^ooiutobe 
has  been  discharged  by  reason  of  a  substantial  defect  in  ^J[^*'J,^he 

ground  that  tlie 
affidaTit  did  not 

ciearly  shew  a  defiuilt-*the  Court  refawd  to  allow  the  motion  to  be  renewed  upon  an  amended 

affidant. 
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1843.  the  materials  on  which  it  was  founded^  it  is  contrary  to  the 
established  practice  to  permit  the  same  matter  to  be  agi- 
tated again :  the  party  is  bound  to  come  properly  armed 
in  the  first  instance.  In  Regina  v.  Harland,  8  Dowl.  823, 
a  rule  nisi  for  an  attachment  against  a  clerk  of  assize  for 
not  returning  a  certiorari^  having  been  discharged  on  the 
ground  that  it  was  not  shewn  by  the  affidavits  in  support  of 
the  application  that  the  clerk  was  a  commissioner  of  oyer 
and  terminer^  the  Court  refused  either  to  grant  another 
rule  for  an  attachment  in  respect  of  the  same  default,  or  a 
rule  requiring  the  clerk  to  return  the  certiorari — ^holding 
the  case  to  fall  within  the  ordinary  rule,  ''  that,  where  a 
rule  is  discharged  on  the  ground  of  the  insufficiency  of  the 
materials  brought  before  the  Court,  there  being  other  ma- 
terials in  existence  not  brought  before  it,  but  not  on  the 
ground  of  defects  in  the  title  of  affidavits,  the  Court  wiU 
not  allow  the  application  to  be  renewed .''  So  in  Saun- 
derson  v.  Westley^  8  Dowl.  652,  a  rule  to  discharge  the  de- 
fendant out  of  custody  on  the  ground  that  the  ca.  sa.  upon 
which  he  ^was  detained  was  a  nullity,  having  been  dis- 
charged by  reason  of  the  affidavit  not  fully  stating  the 
facts  necessary  to  support  the  application,  the  motion  was 
renewed  upon  amended  affidavits,  and  a  distinction  sug- 
gested between  the  case  at  bar  and  the  case  of  a  motion  on 
the  ground  of  irregularity.  But  Coleridge,  J.,  said :  "  I 
know  of  no  distinction  between  motions  on  the  ground  of 
irregularity,  and  any  other  ground.  The  rule  in  this  case 
was  not  discharged  merely  on  account  of  a  defect  in  the 
title  of  the  affidavits,  but  on  the  ground  of  the  defective 
manner  in  which  the  facts  were  brought  before  the  Court. 
The  principle  is,  that  parties  are  at  once  to  bring,  the  beat 
evidence  in  their  power  before  the  Court;  and  they  have 
no  right  to  say  that  it  is  a  denial  of  justice  not  to  hear  the 
matter  *a  second  time.  If  even  the  Court  has  decided 
wrongly  on  the  facts  as  they  really  are,  though  rightly  on 
the  premises  before  it,  that  has  arisen  from  the  party'ts 
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own  cardessness  in  presenting  defective  materials.  This 
is  exactly  the  same  motion  as  that  which  was  brought  for- 
ward before.  The  same  state  of  facts  existed  then  which 
exists  now;  but  the  statement^  it  appears^  is  now  amended. 
I  think,  therefore,  I  must  adhere  to  the  usual  practice  in 
such  cases,  and  refuse  the  rule.'^  The  same  doctrine  was 
held  VOL  Ex  parte  HasUham,  1  Dowl.  N.  S.  792,  where  Cole- 
ridge, J.J  says :  ''  The  only  exception  to  the  rule  of  not 
allowing  an  application  to  be  amended,  is,  where  affidavits 
are  improperly  intituled,  and  the  rule  is  discharged  on 
that  account*  There,  the  same  affidavits  may  be  allowed 
to  be  re-sworn  when  properly  intituled,  and  the  application 
renewed.  Here,  however,  it  is  sought  to  renew  the  appli- 
cation on  amended  materials.^'  Besides,  here,  the  former 
rule  was  discharged  on  terms :  the  defendant,  at  all  events, 
ought  not  to  be  permitted  to  move  again  without  paying 
the  costs  of  the  former  motion. 

Manning,  Serjeant,  in  support  of  his  rule. — The  merits 
were  not  entered  into  npon  the  former  occasion :  and  the 
only  qaestion  is,  whether  the  defendant  is  to  be  deprived 
of  a  right  which  is  given  to  him  by  statute  merely  because 
an  alteration  in  the  mode  of  entering  the  proceedings  on 
record  has  rendered  it  necessary  to  vary  the  ordinary  form 
of  affidavit. 

TiNBAL,  C.  J. — ^There  will  never  be  an  end  to  business, 
if  motion  after  motion  is  to  be  made  in  this  way.  That 
which  was  done  on  the  former  occasion  was  something  in 
the  nature  of  a  compact.  I  think  this  rule  also  must  be 
discharged,  the  costs  being  likewise  costs  in  the  cause. 

The  rest  of  the  Court  concurring — 

Rule  discharged  accordingly. 
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Saturdapy  KnIOHT  V.  BlOSBT. 

Jan.  21^.       ^1^ 

The  venue  had  X  HIS  was  an  actioD  of  assumpsit^  in  which  issue  was 
fromBwklhirc  joined  on  the  7th  of  August^  1841.  The  venue  had  ori- 
thc^nfto^^of*  gi^ally  ^^"^  ^^^^  ^^  Bristol,  but  was  removed  to  Berkshire 
the  plaintiff,       on  the  application  of  the  defendant,  where  it  was  retained 

upon  a  Bugges-  .it  i  i-       •  i 

tionthatama.  notwithstanding  two  several  applications  by  summons  to 

wliln'liSr^  restore  it  to  Bristol.    In  Hilary  Term,  1842,  the  plaintiff 

Sc^ncjrtMs^^  brought  an  action  of  ejectment  against  the  defendant  to 

The  witness  recover  posscsslon  of  certain  premises  in  Berkshire,  which 

dyinffy  and  it 

appearing  that  wcrc  referred  to  in  the  agreement  on  which  the  present 
betwera^e**  action  was  brought.  Notice  of  trial  was  given  in  both 
same  parties       actions  for  the  last  assizes  for  the  county  of  Berks,  when 

and  arising  out  '' 

of  the  same  both  wcrc  made  remanets.  On  the  23rd  of  July,  1842,  the 
st^fortoiai  plaintiff's  attorney  took  out  a  summons  calling  upon  the 
at  the  next         defendant  to  shew  cause  why  the  venue  should  not  be 

assizes  for  ■' 

Berkshire,  and    changed  fipom  Berkshire  to  Gloucestershire,  and  there  tried 

that  most  of 

the  witnesses  hi  as  a  remauct  in  the  usual  way,  or  why  the  venue  should 
resWedat  or  ^^^  be  changed  from  Berkshire  to  Bristol  or  to  Middlesex ; 
near  Readmg—  j^^  j^^  support  of  this  summons  he  produced  an  affidavit 

the  tenne  was  ^'^  '^ 

restored  to  stating,  amougst  other  things,  that  one  Thomas  Good- 
terms.  '  child,  of  Reading,  in  the  county  of  Berks,  was  a  material 
and  necessary  witness  for  the  plaintiff  in  the  cause ;  that 
Goodchild  was  in  a  very  dangerous  state  of  health,  la- 
bouring under  a  pulmonary  disease  which  might,  as  the 
deponent  was  informed  and  believed,  terminate  his  life 
within  the  space  of  five  months;  and  that,  unless  the 
cause  were  tried  at  the  then  next  assizes  for  Gloucester 
or  Bristol,  or  the  sittings  for  Middlesex  at  the  beginning 
of  the  next  term,  the  deponent  would  be  unable,  for  the 
reason  aforesaid,  to  avail  himself  of  the  evidence  of  Good- 
child.  On  the  hearing  of  this  summons,  on  the  11th  of 
August,  Coleridge,  J.,  ordered  ^'  that  the  venue  be  changed 
to  Middlesex,  the  plaintiff  first  finding  security,  to  the 
satisfaction  of  the  Master,  for  payment,  in  all  events  of 
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tlie  cause,  of  all  tlie  extra  expense  occasioned  by  the        1843. 
change/* 

The  proposed  wiinesM,  Chodchild,  died  in  September  last. 
No  steps  were  taken  on  the  part  of  the  plaintiff  to  change 
the  Tenne  to  Middlesex  pursuant  to  Mr.  Justice  Coleridge's 
order  of  the  11th  of  August :  but,  on  the  80th  of  Novem- 
ber, the  defendant's  attorney  was  served  with  a  summons  to 
shew  cause  ''why  the  venue  in  the  action  of  ejectment 
should  not  be  changed  from  Berkshire  to  Middlesex^  the 
plaintiff  first  finding  security  to  the  satisfaction  of  the 
Master  for  payment,  in  all  events  of  the  cause,  of  all  the 
extra  expense  occasioned  by  the  change.*'  The  defendant's 
attorney  thereupon  took  out  a  summons  to  shew  cause 
''  why  the  order  of  Coleridge,  J.,  changing  the  venue  to 
Middlesex,  on  certain  terms  therein  specified,  should  not 
be  rescinded,  the  plaintiff  not  having  acted  thereon,  and 
the  ground  on  which  such  order  was  made  having  ceased ; 
and  why  the  venue  should  not  continue  in  Berkshire.** 
This  summons  came  on  for  hearing  before  Maule,  J.,  who 
declined  to  make  any  order  thereon. 

The  summons  taken  out  by  the  plaintiff  to  change  the 
venue  in  the  action  of  ejectment  was  heard  before  Cole- 
ridge, J.,  on  the  12th  of  December,  when  that  learned 
Judge  ordered  the  matter  to  stand  over  until  the  fifth  day 
of  the  present  term,  to  give  the  defendant  an  opportunity 
to  make  to  the  Court  the  application  he  had  unsuccessfully 
made  at  chambers. 

Aicherley,  Serjeant — upon  an  afSdavit  detailing  these 
facts,  and  also  stating  that  nearly  aU  the  witnesses  on  both 
sides  in  the  two  actions  resided  at  and  within  eight  miles 
of  Beading,  that  both  actions  related  to  and  arose  out  of 
the  same  subject-matter,  and  that  it  was  essential  that  they 
should  be  both  tried  at  the  same  time — obtained  a  rule 
nisi  to  rescind  the  order  of  Coleridge,  J.,  of  the  11th  of 
August,  1842. 
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1843.  Manning^  Serjeant,  shewed  cause. — ^The  defendant  can- 

not possibly  be  prejudiced  by  Mr.  Justice  Coleridge's  order, 
clogged  as  it  is  with  the  condition  that  the  plaintiff  should 
find  security,  to  the  satisfaction  of  the  Master,  for  payment, 
in  all  events  of  the  cause,  of  all  the  extra  expense  occasioned 
by  changing  the  venue  to  Middlesex.  And  there  is  no  im- 
perative necessity  for  trying  both  causes  at  the  same  time. 

Atcherley,  Seijeant,  in  support  of  his  rule,  was  stopped 
by  the  Court. 

TiNDAL,  C.  J. — ^The  order  of  my  Brother  Coleridge  was 
a  perfectly  reasonable  and  proper  order  at  the  time  it  was 
made.  The  witness  Goodchild  was  then  ill;  and  that  which 
was  then  supposed  to  be  likely  to  occur  did  actually  occur, 
for  he  has  since  died.  Goodchild  being  dead,  the  reason 
upon  which  my  Brother  Coleridge's  order  was  founded  now 
no  longer  exists.  As  the  one  cause  must  be  tried  in  Berk- 
shire, it  certainly  would  under  the  circumstances  be  infi- 
nitely more  convenient  that  the  other  should  be  tried  there 
also.  If,  however,  the  plaintiff  is  put  to  any  additional 
costs  in  trying  this  cause  in  Berkshire,  it  is  but  reasonable 
that  the  defendant  should  pay  them.  Upon  these  terms, 
the  rule  may  be  made  absolute,  the  costs  of  the  rule  to  be 
costs  in  the  cause. 

The  rest  of  the  Court  concurring — 

Bule  absolute  accordingly. 
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l&ld. 

Claridoe  v.  M'Kenzie.  Saturday, 

TJan,  2lit, 
HIS  was  an  action  of  trespass  for  breaking  and  enter-  Tlie  rule  m  to 

ing  the  dwelling-house  of  the  plaintiflP^  and  carrying  away  wWdTlm  ap. 

and  converting  her  goods.     The  cause  was  tried  before  ^^Sf**JJil5^ 

Undal^  C.  J.^  at  the  sittings  at  Westminster  after  Michael-  uig*  (or  irre- 

mas  Term,  1841,  when  the  jury  found  a  verdict  for  the  bemaie, ap- 

plaintiff.     In  Hilary  Term  last  a  rule  nisi  was  obtained  On  ^^ofa*** 

the  part  of  the  defendant  for  a  new  trial,  on  the  ground  P™>nf  ■■  ^ 

'^  ^  .  .  that  of  any 

that  certidn  evidence  had  been  improperly  received,  and  other  perton. 
also  tbat  the  verdict  was  against  evidence.  That  rule  was 
discharged  in  Easter  Term  last — ^April  the  20th — ante 
Yoh  4,  p.  796.  The  plaintiff's  costs  were  afterwards  taxed,  ' 
final  judgment  entered  up,  and  the  defendant  taken  in 
execution,  and  she  had  remained  in  custody  ever  since  the 
month  of  May. 

Bmf^HU,  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
the  judgment  and  execution  should  not  be  set  aside  for 
irregularity,  and  Ae  defendant  discharged  out  of  custody, 
on  the  ground  that  she  had  had  no  notice  of  taxation. 

Ta^burd,  Serjeant,  now  shewed  cause. — He  submitted 
that  the  application  was  much  too  late,  and  that  the  cir- 
cumstance of  the  defendant  being  in  custody  made  no 
difference:  and  cited  Robertson  v.  Douglas,  1 T.  R.  191,  and 
JPHmrose  v.  Baddeley,  2  Dowl.  850,  2  C.  &  M.  468,  4  Ty^^. 
870. 

Bompas,  Serjeant,  in  support  of  his  rule. — ^The  case  of  a 
prisoner  is  always  dealt  with  more  leniently  than  that  of  a 
person  at  large:  this  principle  was  acted  upon  by  this 
Court  in  Taylor  v.  Slater,  2  Scott,  839.  [CressweU,  J.— 
The  33rd  rule  of  Hilary  Term,  2  Will.  4,  provides  that 
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1843.  "  no  application  to  set  aside  process  or  proceedings  for  irre- 
gularity shaU  be  allowed  unless  made  within  a  reasonable 
time:''  and  that  rule  has  been  held  to  apply  as  well  to  the 
case  of  a  prisoner  as  to  other  persons:  see  Fawnes  y.  Stokes, 
2  Scott,  205,  4  DowL  125 ;  Ftfe  v.  Bruere,  4  Dowl.  829.] 
Every  suitor  has  a  right  to  appear  in  person.  [Erskine,  J. 
— ^The  personal  attendance  of  the  prisoner  could  not  be 
necessary  for  this  purpose.]  A  prisoner  may  well  be  sup- 
posed to  want  the  means  of  putting  the  law  in  motion. 
[Erskine,  J. — The  same  argument  would  apply  to  every 
person  who  is  in  a  state  of  insolvency.] 

TiNDAL,  C.  J. — ^The  rule  requires  that  all  applications 
to  set  aside  process  or  proceedings  for  irregularity  be  made 
within  a  reasonable  time.  Here,  judgment  appears  to 
have  been  signed  as  long  ago  as  last  April,  and  the  de- 
fendant has  been  in  custody  under  the  ca.  sa.  since  the 
month  of  May.  She  clearly  comes  too  late.  I  cannot 
agree  that  there  is  any  ground  for  relaxing  the  rule  in  the 
case  of  a  prisoner :  that  would  in  effect  be  making  one 
rule  for  one  description  of  persons,  and  another  for  a  dif- 
ferent class.  We  must  not  lose  sight  of  the  plaintiff's 
rights.     I  think  the  rule  must  be  discharged. 

Erskine,  J.,  and  Maulb,  J.,  concurred. 

Cresswell,  J. — When  a  judgment  has  been  obtained^ 
it  must  stand  with  all  its  consequences :  whether  it  is  fol- 
lowed by  satisfaction  in  money  or  by  taking  the  body  of 
the  defendant,  can  make  no  difference  as  to  the  rule  in 
question. 

Bule  discharged. 
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1843. 

Sophia  Fletcher,  Administratrix  cum  Testamento  annexe 

of  John  Fletcher,  Deceased,  v.  W.  Lechmere.  Mimday, 

Tl  Jan.  23rd. 

HIS  was  an  action  to  recover  certain  arrears  of  rent  An  affidayit 
aDeged  to  be  due  from  the  defendant  to  the  plaintiff  as  ad-  1^^°^^^. 
ministratrix  of  John  Fletcher,  deceased.     The  defendant  k^wasinti. 

tQled  **  Be- 

pleaded  his  privilege  as  an  attorney  of  the  Court  of  Queen'd  tween  s.  F., 

Bench;  but  the  plea  being  intituled  '^Lechmere  at  the  suit  ^J!|pi|j^tiff^' 

of  Fletcher,  administratrix,  &c./'  and  the  affidavit  verify-  J^^i?»l^*' 

ing  such  plea  being  intituled  ^^  Between  Sophia  Fletcher,  Held,  impro- 

AdmmisiratrkPj  ifc,  plaintiff,  and  William  Lechmere,  de-  and^he  Coart ' 

fendant/'  for  this  irregularity—  ^^u)?"^ 

Channell^  Serjeant,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  set  aside  the  plea. — ^An  affidavit  in 
support  of  a  plea  in  abatement  must  strictly  agree  with 
the  plear-Poofc  v.  Pembrey,  8  Tyr.  887,  1  Dowl.  693. 
Besides,  the  affidavit  is  improperly  intituled,  inasmuch  as 
it  is  not  shewn  of  whom  the  plaintiff  is  administratrix. 
In  Steyner  v.  CotireU,  8  Taunt.  377,  and  PhUUps  v.  Huichin- 
9on,  3  DowL  20,  affidavits  in  the  title  of  which  the  plaintiff 
was  styled  *'  assignee,  &c./'  without  further  explanation, 
were  held  bad.  [Mauk,  J. — ^There,  the  party  might  either 
have  been  assignee  of  the  sheriff  or  assignee  of  a  bank- 
rupt.] So,  here,  it  should  be  shewn  what  description  of 
administratrix  the  party  is,  and  of  whom.  [TindaL  C.  J. — 
She  maybe  administratrix  cum  testamento  annexe,  de  bo- 
nis non,  durante  minore  setate,  pendente  lite,  durante  ab- 
sentifi,  or  for  some  temporary  or  limited  purpose.]  In 
Clark  V.  Martin^  3  Dowl.  222,  the  Court  declined  to  act 

(12)  Quare,  whether  the  plain-  Richards  v.  Setree,  3  Price,  197; 

tiff  ought  not  to  have  signed  judg-  Johnson  v.  Popplewell,  2  C.  &  J. 

menty  the  plea  being  a  nullity :  see  544,  2  Tyr.  715. 
Bray  v,  Haller,   2   Moore,  213$ 
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1843.        upon  an  affidavit  intituled  "A.  v,  B.,  Executor^  ficc./'  with«» 
"  out  specifying  the  party  of  whom  the  defendant  was  exe- 

JfLBTC  H  B  R 

V.  cutor. 

Lbohmbrb. 

Bompas,  Serjeant,  now  shewed  cause. — It  would  seem 
from  the  cases  of  Steyner  v.  Cottrell,  8  Taunt.  377^  and 
Phillips  ▼.  Hutckinsan,  8  Dowl.  20,  that  '^  assignee,  &c./*  is 
not  a  sufficient  description :  but,  notwithstanding  the  mar- 
'ginal  note  to  Clark  v.  Martin,  8  Dowl.  322,  the  case  itself 
shews  that  ^'  executor,  &c.,''  is  sufficient:  that  was  a  rule 
for  judgment  as  in  case  of  a  nonsuit ;  the  affidavit  ob- 
jected to  was  that  upon  which  the  rule  was  moved;  a 
peremptory  undertaking  had  been  offered,  but  declined, 
because  the  affidavit  in  answer  did  not  shew  a  sufficient 
excuse  for  not  proceeding  to  trial.  Parke,  B.,  observed 
"  that  *  assignee^  was  more  vague  than  '  executor,'  because 
a  party  might  be  assignee  in  various  ways ;  and  that  the 
Master  informed  him  that  an  affidavit  intituled  like  the 
present  was  very  common :  he,  however,  advised  the  defend- 
ant to  accept  the  offer  of  a  peremptory  undertaking" — which 
was  accordingly  done.  If  the  learned  Baron  had  felt  the 
objection  to  be  tenable,  he  would  of  course  have  discharged 
the  role.  The  cases  of  executor  and  administrator  are  ex- 
actly parallel.  [Cresswell,  J. — In  Clark  v.  Martin,  I  should 
infer,  Mr.  Baron  Parke  advised  the  defendant  to  act  as  if 
his  affidavit  was  a  bad  one.]  It  is  extremely  desirable  that 
there  should  be  some  intelligible  and  uniform  rule  upon 
the  subject.  At  all  events,  the  Court  will  not  upon  this 
objection  discharge  the  rule,  but  will  allow  the  affidavit 
to  be  amended  and  re-sworn,  as  in  Cooper  v.  Talbot, 
7  Scott,  845. 

Channell,  Serjeant,  in  support  of  the  rule,  was  stopped 
by  the  Court. 

TiNDAL,  C.  J. — In  a  case  of  this  sort,  it  behoves  us  to. 
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lay  down  if  possible  a  rule  that  may  be  of  general  and  easy  1843. 
application^  and  not  to  introduce  any  nice  and  subtle  dis- 
tinctions. I  must  confess  I^am  unable  to  discover  any 
principle  to  warrant  a  distinction  between  an  assignee  and 
an  executor  or  an  administrator.  In  the  two  cases  cited  of 
SUeyner  y.  Cottrell,  3  Taunt.  377,  and  Phillips  v.  Hutchinson, 
3  Dowl.  20,  it  was  held,  as  well  in  this  Court  as  in  the 
Court  of  King's  Bench,  that  an  affidavit  the  title  of  which 
styles  the  plaintiff ''assignee,'^  without  further  explanation, 
is  bad;  because,  as  is  observed  by  Mr.  Baron  Parke,  in 
Clark  Y.  Martin,  3  Dowl.  222,  a  party  might  be  assignee  in 
variona  ways.  So,  here,  the  plaintiff  may  be  administratrix 
under  a  variety  of  circumstances :  and,  by  analogy  to  those 
cases,  I  think  this  affidavit  is  defectively  intituled.  Clark 
Y.  Martin,  as  far  as  it  goes,  is  an  authority  to  the  same 
effect.  There,  the  affidavit  was  intituled  '^  William  Newton 
Clark  V.  George  Martin,  Executor,  &c. ; ''  and,  though  the 
affidavit  on  the  other  side  did  not  shew  any  sufficient  ex- 
cuse tor  not  duly  proceeding  to  trial,  Mr.  Baron  Parke  did 
not  make  the  rule  absolute,  but  discharged  it  upon  a  pe- 
remptory undertaking.  If  such  a  mode  of  intituling  an 
affidavit  be  insufficient  in  the  case  of  an  executor,  who 
daims  under  and  must  be  named  in  a  will,  a  multo  fortiori 
it  is  insufficient  in  the  case  of  an  administrator  or  admi- 
nistratrix. 

BangMU,  Serjeant,  asked  for  time  to  plead. 

ChanneUy  Serjeant. — ^That  must  be  on  the  usual  terms, 
and  of  course  on  payment  of  the  costs  of  this  motion. 

Pbr  Curiam. — ^The  defendant  must  plead  issuably  within 
four  days :  and  let  the  costs  be  costs  in  the  cause. 

Rule  accordingly  (13). 
(13)  The  plaintiff  bad  no  case,  and  was  nonsuited  at  the  trial. 
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Monday  Geant,  qui  tarn  &c.,  v.  John  Bidlet  the  Younger. 

Jan.  2dri.      T% 
The  Coort  re-     -DY  the  75th  section  of  the  statute  1  &  2  Will.  4,  c.  Ixxvi, 

Sr^rocJSwM  iiitituled,  "  An  act  for  regulating  the  vend  and  delivery  of 

in  an  action  by  coals  in  the  citics  of  Londou  and  Westminster^  and  in  cer- 

formertore-  tain  parts  of  the  counties  of  Middlesex,  Surrey,  Kent, 

pcnaitiall^  Esscx,  Hertfordshire,  Buckinghamshire,  and  Berkshire/'  it 

S^&*2  w^iU  ^*  enacted ''  that  every  fitter  or  other  person  vending  or  deli- 

4,  c.  ixxvi,  or  vcring  coals  for  the  port  of  London  shall  send,  in  a  letter 

fenSmttimeto  directed  to  the  clerk  of  the  coal-market,  and  put  into  the 

finird^^Se  Creneral  Post-0£Bce  on  the  day  on  which  the  ship  or  vessel 

next  term,  npon  containing  any  coals  shall  sail  on  any  such  voyage,  or  shall 

that  an  act  was  give  to  the  ship  master  of  such  ship  or  vessel  before  the 

pan  in  the  in-  8^010  shall  sail  OH  every  or  any  such  voyage,  a  certificate, 

^^d*havc  the  ^8^®^  ^7  ^uch  fitter,  containing  the  day  of  the  month  and 

effect  of  re-  year  of  such  loading,  the  masters'  and  ships'  namesj  and  the 

lieving  the  de.     ^  °'  r  * 

fendant  from  quantity  of  tous,  and  the  usual  names  of  the  several  and 
^  ^"'  respective  collieries  out  of  which  the  said  coals  are  and  shall 
be  wrought  and  gotten^  and  the  price  paid  by  the  master  or 
masters  for  each  and  every  sort  of  coals  that  each  and  every 
fitter  or  other  person  vending  or  delivering  coals  as  afore- 
said, his  or  their  agent  or  servant,  hath  sold  and  loaded  on 
board  each  and  eveiy  ship  or  vessel ;  and,  in  case  any  per- 
son or  persons  omit  or  refuse  to  give  such  certificate  as 
aforesaid,  or  shall  give  or  make  any  false  certificate,  eveiy 
person  so  offending  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  100/.;  and,  where  such  certificate  shall  be 
given  to  the  ship  master,  he  shall,  upon  the  arrival  of  the 
said  ship  or  vessel  at  the  port  of  London,  deliver  or  cause 
to  be  delivered  such  certificate  at  the  oflSce  of  the  clerk  of 
the  coal-market ;  and  every  fitter  who  shall  send  or  give 
any  such  certificate  as  aforesaid  shall,  on  or  before  the  ex- 
piration of  three  calendar  months  next  after  the  same  shall 
have  been  given,  send,  in  a  letter  directed  to  the  said  clerk 
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of  the  coal-market,  and  pat  into  the  Greneral  Post  Office,  1843. 
or  delivered  at  the  office  of  the  said  derk  of  the  ooal- 
market,  an  affidavit  according  to  the  form  in  the  schedule 
to  this  act  annexed,  sworn  by  him  before  one  of  his  Ma- 
jesty's justices  of  the  peace  (and  which  oath  any  such 
justice  is  hereby  autluKrised  to  administer),  in  which  affi- 
davit snch  fitter  shall  verify  such  certificate  alone  or  toge- 
ther with  any  other  certificates  which  may  have  been  sent 
or  given  by  him  in  the  meantime;  and,  in  case  it  shall  Proyirionm 
happen  that  sudi  fitter's  certificate  shall  at  any  time  be  ^^ufici^or 
accidentally  lost,  or  in  case  any  such  ship  or  vessel  shall  ^'^^'"^!^ 
have  been  originally  loaded  or  entered  outwards  for  export-  changed. 
adon,  and  shall  afterwards  change  her  destination,  and 
arrive  or  come  into  the  port  of  London  without  any  such 
fitter's  certificate  having  been  obtained  or  provided,  then 
and  in  either  of  such  last-mentioned  cases  each  and  every 
master  of  such  ship  or  vessel  shall  deliver  or  cause  to  be 
delivered  a  like  account  of  the  quantity  and  name  or  names 
€fr  description  or  descriptions  of  the  coals  on  boardof  such 
his  ship  or  vessel,  at  the  office  of  the  clerk  of  the  coal- 
market,  together  with  an  affidavit  to  accompany  such 
account,  and  to  be  sworn  by  such  master  before  any  of  his 
Majesty's  justice  or  justices  of  the  peace  for  the  county, 
dty,  town,  or  place  where  the  same  shall  be  sworn  (and 
which  oath  any  such  justice  or  justices  is  and  are  hereby 
authorised  to  administer),  in  which  affidavit  such  master 
shall  state  and  verify  such  circumstances,  either  of  the 
accidental  loss  of  any  such  certificate,  or  of  any  such  ship 
having  been  originally  entered  outwards,  and  having  after- 
wards changed  her  destination  and  arrived  as  aforesaid 
without  any  such  certificate  having  been  obtained  or  pro- 
vided (as  the  case  may  be) ;  and  such  clerk  or  other  officer 
is  hereby  required  to  receive  and  register  such  certificate 
or  certificates  as  aforesaid,  account  or  accounts,  together 
with  the  affidavit  or  affidavits  accompanying  any  such  ac- 
count or  accounts  as  aforesaid ;  and,  in  case  any  master  of  Penalty  for 
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1843.        any  ship  or  vessel  shall  knowingly  give  in  any  false  certi- 
ficate or  account  as  aforesaid  to  be  registered^  or  shall  not^ 
when  no  certificate  shall  have  been  sent  by  the  post,  within 
twenty-four  hours  after  the  arrival  of  his  ship  at  her  moor- 
fiOae  certificate,  ings  in  the  port  of  London,  deliver  or  cause  to  be  delivered 
Uif^    '        in  his  certificate  or  such  account  and  affidavit  as  aforesaid, 
to  be  registered  in  manner  aforesaid,  every  person  so  offend- 
ing shall  for  every  such  offence  forfeit  and  pay  any  sum 
Peoaltjforiie.   not  exceeding  100/.;  and,  if  the  person  or  persons  who 
ter,  or  r^^Dg  Ought  to  register,  file,  or  enter  such  certificate  or  account, 
toAew  certifl.   qj  ^g  qj  ^^gj^  ^lerk  or  deputy  officiating  in  such  office,  shall 
neglect  to  register  the  same  for  the  space  of  twenty-four 
hours  after  the  delivery  of  such  certificate  or  account  into 
such  office  or  offices,  or  shall  make  a  fiedse  entry  of  such 
certificate  or  account,  or  reftise  to  shew  and  produce  such 
certificate  or  account,  and  registry  thereof,  to  any  person 
or  persons  coming  between  the  hours  of  twelve  and  two  to 
Bee  and  inspect  the  same,  and  take  extracts  therefirom, 
eveiy  person  so  offending  shall  for  every  such  offence  for- 
feit and  pay  any  sum  not  exceeding  5/.^' 

This  action  was  brought  against  the  defendant  to  re- 
cover two  penalties  of  100/.  each,  alleged  to  have  been 
incurred  by  him  under  the  above  clause,  for  not  inserting 
in  the  fitter's  certificate  the  usual  names  of  the  several  and 
respective  collieries  out  of  which  certain  coals  vended  and 
delivered  by  him  for  the  port  of  London  were  and  had  been 
wrought  and  gotten. 

The  plaintiff  ha,d  also  commenced  thirty-nine  other  ac- 
tions against  persons  residing  in  the  counties  of  North- 
umberland, Durham,  and  York^  and  in  the  town  and  county 
of  Newcastle-upon-Tyne,  to  recover  penalties  for  similar 
breaches  of  the  act  of  parliament :  the  sums  indorsed  upon 
the  writs  of  summons  in  these  several  actions  as  claimed 
by  the  plaintiff  for  the  alleged  penalties  amounted  to 
21,500/. 

Upon  an  affidavit  of  these  facts,  and  also  stating,  that  it 
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was  the  intentioQ  of  the  several  defendants  in  this  and  in 
the  other  actions  to  apply  to  parliament  early  in  the  en- 
suing session  for  leave  to  bring  in  a  bill  to  stay  the  pro- 
ceedinga  in   the   several  actions  already  commenced  or 
tberea&er  to  be  commenced  for  the  recovery  of  penalties 
nnder  the  said  act^  and  that  it  was  believed  that  leave 
wonld  be  given  to  bring  in  the  said  bill;  that  the  plaintiff's 
attorney  bad  intimated  that  it  was  not  his  intention  to 
oppose  such  biU^  and  that  it  was  anticipated  that  no  other 
person  wonld  o£fer  any  opposition^  but  that  the  bill  would 
pass  into  a  law  before  the  next  assizes  for  Newcastle-upon* 
Tyne,  where  the  venue  in  this   action  was  laid;  that  a 
summons  had  been  taken  out  calling  upon  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  have  until  the 
first  day  of  next  term  to  plead ;  and  that  this  summons 
was  attended  before  CressweU,  J.^  on  the  18th  instant, 
when  that  learned  Judge  ordered  that  the  defendant  should 
have  four  days'  time  to  plead,  pleading  issuably,  without 
prejudice  to  any  application  to  the  Court  to  stay  proceed* 
ings  till  next  term — 


1843. 


Bampas,  Serjeant,  moved  for  a  rule  to  shew  cause  why 
the  proceedings  should  not  be  stayed,  or  why  the  de- 
fendant should  not  have  time  to  plead  until  the  first 
day  of  next  term.— In  Whitter  v.  Cazakt,  2T.  R.  683,  in 
trover  by  the  assignees  of  a  bankrupt  for  goods  sold, 
the  question  being  whether  they  were  or  were  not  sold, 
Baldwin,  for  the  defendant,  moved  for  leave  to  inspect 
the  bankrupt's  sale-books.  He  observed,  that,  though 
there  was  not,  perhaps,  any  instance  of  such  a  motion  to  be 
found,  yet,  in  actions  on  policies  of  insurance,  the  Court 
have  frequently  permitted  the  underwriters  to  inspect  all 
letters  and  papers  directing  the  insurance,  in  order  to  pre- 
vent the  expense  attending  an  application  to  the  Court  of 
Chancery  for  a  discovery.  The  Court  ''  doubted  whether 
tiiey  had  power  to  grant  such  a  motion ;  but,  as  a  discovery 
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might  be  obtained  in  the  Court  of  Chancery^  they  said  the 
regular  way  was  to  stay  the  proceedings  here  tiU  the  party 
had  an  opportunity  of  making  such  a  discovery"  A  rule 
was  therefore  made  to  shew  cause  why  the  defendants 
should  not  have  till  the  first  day  of  next  term  to  plead^ 
unless  the  plaintiffs  would  produce  the  books  in  the  mean- 
time, in  the  course  of  which  time  the  defendants  would 
have  an  opportunity  of  obtaining  an  answer  in  Chancery : 
and  this  rule  was  afterwards  made  absolute,  after  cause 
shewn.  [Tlndal,  C.  J. — How  can  we  speculate  upon  what 
the  legislature  may  think  fit  to  do  in  the  matter?]  Many 
acts  of  parliament  have  at  various  times  been  passed  for 
the  purpose  of  relieving  parties  from  vexatious  actions  for 
penalties,  and  to  discontinue  the  proceedings ;  among  them 
may  be  instanced  the  54  Geo.  8,  c.  54,  as  to  penalties  in- 
curred by  spiritual  persons  by  reason  of  non-residence  and 
the  like;  and,  still  more  recently,  the  5  &  6  WiU.  4,  c.  2, 
as  to  penalties  incurred  by  printers  under  the  39  Oeo.  8, 
c.  78,  for  omitting  their  names,  additions,  &c. :  and  there- 
fore it  is  not  unreasonable  to  expect  that  the  legislature 
will  grant  the  like  relief  on  the  present  occasion,  and  that 
such  relief  will  in  like  manner  operate  retrospectively.  In 
Broadknight  v.  Greeny  1  Dowl.  N.  S.  65,  the  plaintiff  in  an 
action  of  trespass  quare  clausum  fregit  tried  in  1837,  ob- 
tained a  verdict  for  less  than  40^.,  and  the  Judge  refused 
to  certify  for  costs :  no  further  step  was  taken  until  after 
the  passing  of  the  3  &  4  Vict.  c.  24,  when  the  plaintiff 
signed  judgment;  and  after  argument,  and  time  taken  to 
consider,  he  was  deprived  of  his  costs  by  the  retrospective 
operation  of  the  4  &  5  Vict.  c.  28. 


TiNDAL,  C.  J. — ^That  which  we  are  asked  to  do  in  this 
case,  is,  to  delay  the  plaintiff  in  the  progress  of  his  suit, 
which  would  be  a  direct  violation  of  one  of  the  first  prin- 
ciples of  justice.  ''  Nulli  vendemus,  nulli  negabimus,  aut 
differemus  rectum  vel  justiciam,''  are  the  words  of  the 
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29ih  chapter  of  Magna  Charta.  It  is  suggested,  that,  184a. 
because  by  possibility  an  act  may  be  passed  during  the 
next  session  of  parliament,  the  effect  of  which  may  be  to 
reUeve  the  defendant  from  penalties  he  has  incurred  by 
the  non-observance  of  an  existing  law,  we  hare  the  power 
to  stay  the  plaintiff's  proceedings,  and  that  we  ought  to 
exercise  that  power.  It  seems  to  me  that  we  have  no  such 
power,  and  that  the  application  is  quite  unprecedented. 

Ebskine,  J. — ^The  only  case  that  is  at  all  analogous  to 
this,  is,  that  of  staying  proceedings  by  Judge's  order, 
giving  the  defendant  time  to  pay  debt  and  costs.  It  is 
now  clearly  settled  that  a  Judge  at  chambers  has  no  right 
to  do  this  without  the  consent  of  the  plaintiff.  The 
Judges  all  thought  that  time  to  plead  ought  only  to  be 
given  where  there  was  some  real  difficulty  in  framing  the 
defence.  So,  here,  I  think,  we  ought  not  to  ^ve  the  de- 
fendant lame  to  plead  for  the  collateral  purpose  for  which 
it  is  asked. 

The  rest  of  the  Court  concurring — 

Rule  refused  (14). 

(14)  The  proposed  act  afterwards  passed — 6  &  7  Vict  c  2.    See 
Giant,  q.  t.  r.  Brown,  post.  Vol.  7,  Michaelmas  Term,  1843. 
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Monday^  Chanter  V.  DiCKINSON. 

Jan,  2dr<f.      m 

In  support  of  a    -L  HIS  was  an  action  of  assumpsit  brought  to  recover  the 

roiT ind'^cS^^"  sum  of  25/.  alleged  to  be  due  in  respect  of  licenses  sup- 

vcrcd.  the  plain-  pjied  to  the  defendant  to  use  a  patent  furnace  of  the 

tiff  offered  in 

evidence  the       plaintiff^  and  also  the  further  sum  of  25/.  for  goods  sold 
stampedmemo-  ^^^  delivered.     Plea — non  assumpsit, 
•^^i^a  ^^  *^®  *^®^  h^iote^  Tindal,  C.  J.,  at  the  adjourned  sit- 

license  to  use  ^  tiugs  in  Loudou  aflcr  the  last  term,  the  special  count 
patent  furnaces,  being  abandoned,  the  plaintiff  offered  in  evidence  the  fol- 
a's^gc-piate  *^  lowiug  contract  signed  by  the  defendant : — 

and  doth 

boUcr,  forwhich        ''  To  Mr. . 

MtTc.  or?S  "  Send  me  a  license  to  use  two  of  Chanter  &  Co.'s  patent 
onier.asagrwd,  famoces,  to  be  applied  to  a  singe-plate  and  chth  bailer,  for 
right,  and  which  which  /agree  to  pay  Mr.  Chanter  or  his  order,  as  agreed, 

IB  to  include 

iron-work,  fire-  25/.,  as  a  patent  right — and  which  is  to  include  iron-work, 

f^ur:'^!.  fire-bricks,  and  labour. 

S^bSidcra'  "  Signature— iVo^Aame/  Dickinson. 

time,  to  super-  "  Placc —  Canal  street  Dye-  Works. 

abo"e  ordei^,  to*  *'  Date — June  7th,  1842. 

^/f^di^^  "  Remarks— 7b  be  paid  for  with  cash  in  one  month. 

expenses,  if  the  ''Engineers'  or  furnace-builders'  time,  to  superintend 

distance  exceeds 

three  miles:"—  or  fix  the  above  Order,  to  be  paid  6s,  per  day;  and  also 
that  ^is  was  an  expenses,  if  the  distance  exceeds  three  miles.'' 

*•  agreement  or  ^ 

minute  or  The  above,  which  was  a  printed  form  of  order,  the 

of  an  agree-  blanks  being  filled  up  in  writing  as  represented  by  the 

t^tb  Gf»*3  *'^^*^**  ^^  objected  to  on  the  part  of  the  defendant  as  in- 

c.  184,  sched.  admissible  for  want  of  a  stamp,  it  being  contended  that  it 

a  mere  proposal  fell  within  the  55  Geo.  3,  c.  184,  Sched.    Part  1,  title 

i73in^^^  Agreement,  whereby  a  duty  of  1/.  is  imposed  upon  any 

^**t*"  ^  ^•"  *^  Agreement,  or  any  minute  or  memorandum  of  an  agree- 

applicable  to  mcut,  Under  hand  only,  where  the  matter  thereof  shall  be 

^madTfor  or  of  the  value  of  20/.  or  upwards,  whether  the  same  shall 

relating  to  the 

sale  of  any  goods,  wares,  or  merchandise." 
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be  only  evidence  of  a  contract,  or  obligatory  upon  the        1843. 
parties  fipom  its  being  a  written  instrament/'  "    ^ 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  «. 

document  in  question  was  a  mere  proposal  or  offer,  or,  if  '    ^^^^^*^^' 
it  amounted  to  an  agreement,  that  it  came  within  the 
exemption  as  to  any  ''memorandum,  letter,  or  agreement 
made  for  or  relating  to  the  sale  of  any  goods,  wares,  or 
merchandize/'  • 

His  lordship  allowed  the  document  to  be  read,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit  on  the 
point. 

Bompas,  Serjeant,  on  a  former  day  in  this  term,  accord- 
ingly obtained  a  rule  nisi. — He  submitted  that  a  stamp 
was  clearly  requisite,  the  substantial  part  of  the  agreement 
relating  to  the  license  to  use  the  patent,  the  goods  and 
the  labour  being  merely  incidental. 

Chofmell,  Serjeant,  now  shewed  cause. — 1.  The  memo-  i.  Memoran- 
randnm  in  question  was  not  an  agreement,  but  a  mere  ^^f^''^' 
proposal ;  and  therefore  no  stamp  was  necessary.  In  Drant  not^^n  ogrtt* 
V.  Brawn,  8 B.  & C.  665,  5  D.  &B.  582,  A.  entered  into  a 
written  agreement  with  B.  for  the  hire  of  a  piece  of  land 
for  the  purpose  of  making  bricks :  C.  afterwards  made  an 
offer  in  writing  to  let  another  piece  of  land  to  A.  upon  the 
terms  contained  in  the  agreement  (which  was  stamped) 
between  him.  A.,  and  B.,  and  at  a  subsequent  time  A. 
verbally  accepted  this  offer.  In  an  action  by  C.  for  a 
breach  of  some  of  the  terms  of  this  contract,  it  was  held 
that  the  written  offer  made  by  C.  was  admissible  in  evi- 
dence without  being  stamped.  Bayley,  B.,  there  says: 
''  The  stamp  act  only  applies  to  agreements,  or  minutes  or 
memorandums  of  agreements;  and,  therefore,  unless  the 
paper  in  question  contained  an  agreement,  or  a  minute  or 
memorandum  of  agreement,  it  did  not  come  within  the 
operation  of  that  statute.    The  paper  contained  a  mere 
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1843.  proposal  to  let  the  land  according  to  the  terms  contained 
in  another  paper,  which  was  stamped;  and  the  parties 
9."^  ultimately  agreed  to  those  terms  by  parol.  The  second 
DicxiMsov.  pj^pgy^  therefore,  contained  neither  an  agreement  nor  a 
minute  or  memorandum  of  agreement/'  And  Holroyd,  J., 
says :  "  A  stamp  is  not  necessary  to  every  writing  given  in 
evidence  to  support  an  agreement,  but  only  to  agreements 
themselves,  or  minutes  or  memorandums  of  agreements. 
This  was  a  mere  proposal ;  if  it  had  been  accepted  by 
writing,  that  must  have  been  stamped;  but,  being  ac- 
cepted by  parol,  the  agreement  was  in  law  a  parol  agree- 
ment.'^  So,  in  Edgar  v.  Stick,  1  Stark.  464,  it  was  held 
that  the  plaintiff,  having  signified  by  a  printed  prospectus 
the  terms  on  which  he  was  ready  to  perform  particular 
services,  might,  in  an  action  against  one  who  had  employed 
him  to  render  those  services  under  a  parol  agreement, 
read  the  printed  prospectus  to  shew  what  tiie  terms  were, 
although  it  was  not  stamped.  And  in  Vauffhtan  v.  Brine, 
ante.  Vol.  1,  p.  258,  1  Man.  &  Or.  359  (15),  it  was  held 
that  a  resolution  of  a  company  or  association  for  the  ap- 
pointment of  a  clerk  or  secretary  at  a  certain  salary,  was 
not  an  agreement  or  minute  or  memorandum  of  an  agree- 
ment that  need  be  stamped,  within  the  55  Greo.  8,  c.  184. 
\0res9welly  J. — The  words  "  as  agreed''  would  rather  seem 
to  shew  that  the  memorandum  reduced  into  writing  the 
terms  of  a  previous  parol  agreement.]  Undoubtedly,  if  a 
contract  be  made  by  parol,  and  afterwards  reduced  into 
writing,  the  memorandum  requires  a  stamp:  but  this  is 
evidently  something  preceding  a  contract;  and  the  words 
^'ae  agreed"  mean  no  more  than  a  substitution  of  a 
stipulated  sum  in  lieu  of  the  prices  in  the  plaintiff's  printed 
list. 
2.  If  an  agree-  2.  Then,  assuming  this  to  be  an  agreement,  and  not 
tibeezemption    merely  a  proposal,  it  is  an  agreement  ''for  or  relating  to 

as  to  goods, 

wares  or  mer- 

<*«dixe.  (15)  And  see  Lucas.  ».  Beach,  ante,  Vol.  1,  p.  660. 
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the  sale  of  goods^  wares,  or  merchandize''  within  the  1843. 
exemption  in  the  55  Geo.  8,  c.  184,  Sched.  Part  1,  title 
Agreemefd.  The  plaintiff  is  or  is  supposed  to  be  a  person 
who  makes  and  sells  patent  furnaces :  the  sale  and  delivery 
of  the  article  would  be  in  itself  a  license  to  all  the  world  to 
use  that  identical  article.  If,  therefore,  the  agreement  pri- 
marily relates  to  the  sale  of  goods,  the  mere  addition  of  the 
license  would  not  render  a  stamp  necessary.  In  Meering 
T.  Jhke^  2  M.  &  B.  121,  an  agreement  that  A.  will  sell  a 
ship  to  B.,  that  part  c^  the  price  shall  be  secured  by  mort- 
gage of  the  ship,  that  A.  will  procure  the  ship  to  be  char- 
tered on  a  voyage,  that  the  earnings  on  the  voyage  shall  be 
paid  to  A  as  part  of  the  price,  and  that  at  the  end  of  the 
voyage  the  mortgage  shall  close — was  held  to  be  an  agree- 
ment fi>r  or  relating  to  the  sale  of  goods,  and  to  require  no 
stamp.  ''  The  mere  circumstance,''  said  Lord  Tenterden, 
"of  other  matters  connected  with  the  principal  object  being 
introduced,  does  not  take  the  instrument  out  of  the  exemp- 
tion. They  are  the  terms  of  the  agreement  for  the  sale, 
but  the  instrument  itself  is  not  less  an  agreement  for  the 
sale  of  goods."  In  SmUh  v.  CkUor,  2  B.  &  Aid.  778,  the 
role  is  laid  down  by  Abbott,  C.  J.,  as  being  ''  that  stamps 
are  not  required  for  those  instruments  only  in  which  the 
sale  of  goods  is  the  primary  object"  The  same  principle 
▼as  acted  upon  in  Cwrry  v.  Edensor,  8  T.  B.  524,  where 
a  broker  having  purchased  goods  for  his  principal,  and 
goamnteed  any  loss  in  the  re-sale,  for  so  much  per  cent., 
by  an  unstamped  note,  it  was  held  good.  In  Marson  v. 
Short,  2  Scott,  248,  2  New  Cases,  118,  A.  having  fux- 
chased  a  horse  valued  at  842.,  it  was  agreed  between  him 
and  B.  that  the  lattar  should  have  half  at  17/. ;  and  it  was 
held  that  this  was  an  agreement  for  the  sale  of  "  goods, 
wares,  or  merchandise,"  within  the  exemption  in  the  stamp 
act,  and  was  consequently  receivable  in  evidence  without  a 
stamp,  notwithstanding  the  introduction  of  collateral  mat* 
ter.    So^  in  Hugheg  v.  Breeds,  2  C.  &  P.  159,  an  unstamped 
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1843.  memorandum  of  a  contract  for  marble  chimney-pieces,  con* 
taining  an  agreement  by  the  yendor  to  finish  them  in  a 
tradesman-like  manner,  was  admitted.  And  in  the  WeH 
Middlesex  Water-works  Company  y.  Suwerkrapp,  4  C.  &  P. 
87,  M.  &  M.  408,  an  agreement  for  the  supply  of  water  by 
a  public  company  was  admitted  without  a  stamp.  In  Piit 
V.  Shew,  4  B.  &  Aid.  206,  where  in  trespass  the  declaration 
was  for  taking  ^' goods,  chattels,  and  effects,''  it  was  held  that 
the  plaintiff  might  recoyer  the  yalue  of  fixtures  under  these 
words.  In  Wick  y.  Hodgson,  12  Moore,  218,  a  memoran* 
dum  of  a  sale  of  fixtures  by  an  outgoing  to  an  incoming 
tenant,  was  held  to  require  a  stamp :  but  there  the  sale  of 
the  fixtures  was  not  the  primary  object  of  the  contract 
And  see  Hallen  y.  Runder,  1  C.  M.  &  B.  266.  In  Pumer 
y.  Arnold,  2  C.  M.  &  B.  618,  the  plaintiff  contracted  to 
make  for  the  plaintiffs  a  copper-plate  press,  to  be  ready  in 
three  months,  the  defendants  to  pay  part  of  the  price  by 
instalments,  up  to  the  deliyery  of  the  press,  the  remainder 
in  six  months :  and  it  was  held  that  this  was  a  contract 
relating  to  the  sale  of  goods,  within  the  exemption  in  the 
stamp  act.  And  the  doubts  there  expressed  by  Parke,  B., 
do  not  affect  this  case;  for,  here  the  primary  object  of  the 
contract  was  the  sale  of  the  furnace,  the  license  and  the 
fixing  were  merely  incidental. 

Fint  point  Bompos,  Serjeant,  in  support  of  his  rule. — 1.  The  lan- 

guage of  this  memorandum  clearly  shews  that  it  was  an 

Second  point,  agreement,  and  not  a  mere  order  or  proposal.  2.  And  it  is 
equally  clear  that  it  is  not  an  agreement  '^  for  or  relating 
(that  is,  principally  relating)  to  the  sale  of  goods,  wares,  or 
merchandize,''  within  the  exemption  in  the  stamp  act  The 
substantial  thing  contracted  for  is  the  patent  right :  the 
furnace  is  not  a  manufactured  article  that  is  ready  for  deli- 
yery ;  it  is  manufactured  in  the  setting  up,  and  therefore 
the  case  is  essentially  different  from  all  those  that  haye 
been  referred  to,  except  the  last — Pinner  v.  Arnold,  2  C. 
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M.  &  R.  613 — where  Parke^  B.,  says :  "If  it  had  appeared        1843. 
that  part  of  the  contract  was  to  fix  the  press  to  the  floor  or      ^"^^''"^ 

Chantek 

the  waUs  of  the  defendant's  house^  so  as  to  make  it  a  «. 

fixture,  I  should  have  doubted  whether  it  was  a  contract  »«"»»<»'• 
for  the  sale  of  goods  within  the  meaning  of  the  act,  be- 
cause that  would  be  the  same  in  principle  as  a  contract  to 
erect  a  pillar."  Though  fixtures  may  be  seized  by  the 
sheriff  under  a  fieri  facias,  they  are  not  within  the  exemp- 
tion— IFick  V.  Hodgson,  12  Moore,  213.  In  South  v.  Finch, 
4  Scott,  293,  3  New  Cases,  506,  by  a  memorandum  of 
agreement  the  plaintiff  agreed  to  sell  to  the  defendant 
"two  flies  at  60/.,  harness  and  goodwill  included :''  and  it 
was  held  that  the  memorandum  could  not  be  received  in 
evidence  without  a  stamp. 

TiNDAL,  C.  J. — ^The  first  question  that  arises  in  this  Fint  point. 
case,  is,  whether  or  not  the  document  offered  and  received 
in  proof  is  an  agreement;  for,  if  it  be  a  mere  proposal  or 
order,  no  stamp  would  be  requisite.  As  I  read  it,  I  cannot 
understand  it  as  being  any  other  than  an  agreement.  It 
would  appear  that  the  parties  had  met  before  and  had 
agreed  as  to  the  price  to  be  paid :  the  words  are — "  Send 
me  a  license  to  use  two  of  Chanter  &  Co.'s  patent  furnaces, 
to  be  applied  to  a  singe-plate  and  cloth  boiler,  for  which  I 
agree  to  pay  Mr.  Chanter  or  his  order,  as  agreed,  25/.,  as  a 
patent  right.''  What  is  that  but  a  statement  that  the 
defendant  has  bound  himself  by  an  agreement  to  pay  a 
stipulated  sum  for  something  he  is  to  receive  ?  Whether 
that  be  goods,  wares,  or  merchandize,  we  will  presently 
consider.  Prim&  facie,  therefore,  the  document  is  one  that 
comes  within  the  operation  of  that  part  of  the  schedule  by 
which  a  stamp  is  imposed;  and  it  lies  on  the  plaintiff  to  shew 
that  the  subject-matter  of  it  falls  within  the  exemption. 
Now,  the  words  of  the  exemption  are  ''  Memorandum,  Second  point. 
letter,  or  agreement  made  for  or  relating  to  the  sale  of 
any  goods,  wares,  or  merchandize."     Is  this  an  agree- 
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1843.        ment  for  or  relating  to  the  sale  of  any  goods,  wares,  or 
"  merchandize  ?  In  the  first  place,  it  appears  to  me  that  part 

«.  of  what  the  defendant  was  stipulating  for,  was,  a  license  to 

ICUM80N.  ^^  ^^^^  which  formed  the  subject-matter  of  the  order.  I 
cannot  see  why  the  words  '^  as  a  patent  righf  should 
have  been  left  in  the  memorandum,  unless  it  was  that  the 
defendant  was  to  be  at  liberty  to  use  the  furnaces  as  a 
patent  right :  under  this  agreement  he  would  haye  a  right 
to  repair  them  if  they  became  dilapidated,  without  being 
guilty  of  an  infringement  of  the  patent.  It  does  not  ap- 
pear that  any  specific  license  was  sent :  and  I  take  this 
form  of  order  to  apply  more  properly  to  the  case  of  a  party 
who  intended  to  be  his  own  builder,  in  which  case  it  would 
be  enough  to  say,  "  Send  me  a  license ;''  but,  if  the  furnace 
itself  were  furnished  and  fitted  up  by  the  patentee  him* 
self,  no  license  would  be  required  to  use  it.  I  there- 
fore think  that  this  was  both  a  purchase  of  the  patent 
article  and  of  a  license  to  use  it.  This  disposes  of  the 
case.  But,  further,  looking  at  the  nature  of  the  article 
contracted  for,  I  am  of  opinion  that  it  cannot  properly  be 
said  to  fall  within  the  description  of  goods,  wares,  or 
merchandize.  They  are  not  small  articles  easily  remov- 
able from  place  to  place ;  nor  is  it  compatible  with  the 
terms  of  the  memorandum  that  they  should  be  other  than 
fixed :  the  sum  agreed  upon  is  ''  to  include  iron-work,  fire- 
bricks, and  labour'^ — a  stipulation  which  shews  that  the 
contract  does  not  relate  to  an  article  that  is  ready  made, 
or  to  which  a  small  quantity  of  labour  only  is  requisite  to 
its  adaptation.  The  memorandum  at  the  foot — at  which 
we  are  at  liberty  to  look  for  the  purpose  of  ascertaining  the 
nature  and  meaning  of  the  agreement — provides  that 
"  engineers'  or  fumace^builders'  time,  to  superintend  or  fix 
the  above  order,  is  to  be  paid  Qs.  per  day;  and  also  ex- 
penses, if  the  distance  exceeds  three  miles.''  This  also 
shews  that  that  which  is  to  be  done  is  to  be  attended  with 
some  considerable  amount  of  labour.    Therefore  it  seems 
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to  me  that  the  agreement  is  not  merely  an  agreement  for  I843. 
the  sale  of  goods^  but  also  for  work  to  be  done  upon  the 
premises  of  the  defendant  by  the  plaintiff,  and  that  the 
defendant  shoold  be  at  liberty  to  use  as  a  patent  right 
an  article  purchased  from  and  fixed  by  the  plaintiff,  the  pa- 
tentee. The  case  therefore  falls  within  the  principle  of 
South  y.  Finch,  8  New  Cases,  506,  4  Scott,  293,  where  a 
contract  for  the  sale  of  goods  and  goodwiU  was  held  not  to 
fidl  within  the  exemption  aboye  referred  to:  and  conse- 
quently the  rule  for  entering  a  nonsuit  must  be  made  abso- 
lute. 

CoLTXAN,  J. — I  am  also  of  opinion  that  this  case  is  free  Firat  point. 
from  doubt  or  difficulty.  I  think  it  is  impossible  to  read 
this  memorandum  without  seeing  that  it  has  reference  to 
something  that  had  previously  passed  between  the  parties, 
or  their  agents,  upon  the  subject :  it  seems  to  refer  to,  and 
to  be  in  furtherance  of,  an  understanding  between  the 
defendant  and  some  agent  or  traveller  of  the  plaintiff. 
The  question  is,  whether  it  is  an  agreement  that  falls  within  Second  point, 
the  exemption  in  the  stamp  act.  I  agree  that  that  exemp- 
tion applies  to  contracts  principally  relating  to  the  sale 
of  goods,  wares,  or  merchandize — the  primary  object  of 
which  is  the  sale  of  goods.  Here,  the  primary  object  of 
the  contract  was,  not  the  purchase  of  the  article  itself 
merely,  but  also  the  purchase  of  a  right  or  license  to  use  a 
patent  machine  during  the  term  limited  by  the  letters 
patent.  But,  independently  of  that,  it  appears  to  me  that 
the  subject-matter  of  this  contract  has  not  been  shewn  to 
fidl  within  the  description  of  "  goods,  wares,  or  merchan- 
diie,''  in  the  exempting  clause.  As  far  as  I  am  able  to 
collect  from  the  language  used,  the  thing  contracted  for 
had  DO  existence  until  the  workmen  had  fixed  the  brick 
and  iron-work  on  the  premises  of  the  defendant.  For 
these  reasons,  I  concur  with  the  Lord  Chief  Justice  in 
thinking  that  a  nonsuit  ought  to  be  entered. 
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1843.  Erskine,  J. — I  am  also  of  opinion  that  the  role  for 

^^]^JJ^      entering  a  nonsuit  in  this  case  must  be  made  absolute. 
V.  The  statute  imposes  a  duty  upon  an  '^  agreement,  or  any 

D.™.  ^^^^  ^^  memorandum  of  au  agreement,  made  in  England 
^"*  ■  under  hand  only,  or  made  in  Scotland  without  any  clause 
of  registration  (not  otherwise  charged  in  the  schedule,  nor 
expressly  exempted  from  aU  stamp-duty),  where  the  matter 
thereof  shall  be  of  the  value  of  20/.  or  upwards,  whether 
the  same  shall  be  only  evidence  of  a  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument.^' 
It  is  true  that  the  Courts  have  decided^  and  have  properly 
decided,  that,  general  as  those  words  are,  they  do  not 
include  every  memorandum  which  may  be  used  merely  as 
a  link  in  the  chain  of  evidence  of  the  contract,  and  that  a 
mere  proposal  for  a  contract  afterwards  assented  to  by 
parol  requires  no  stamp.  But,  looking  at  the  memorandum 
produced  in  this  case,  it  appears  to  me  to  be  quite  clear 
that  it  was  either  meant  to  be  a  contract  obligatory  on  the 
defendant,  or  was  intended  to  be  evidence  of  a  contract 
already  made  between  and  binding  upon  the  parties :  the 
language  used  clearly  points  at  some  previous  arrangement 
in  which  the  terms  mentioned  were  agreed  upon.  There- 
fore, as  a  memorandum  or  minute  of  a  past  agreement,  or 
as  the  agreement  obligatory  in  itself,  it  clearly  requires  a 
Second  point  Stamp,  unless  the  case  falls  within  the  exemption.  The 
words  of  the  exemption  are — '^memorandum,  letter,  or 
agreement  made  for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandize.''  Now,  if  this  had  been  an  agree- 
ment for  the  purchase  of  a  specific  chattel,  a  grate,  for 
instance,  to  be  fixed  by  the  plaintiff,  there  is  nothing  to 
shew  that  a  stamp  would  have  been  requisite,  but  the  doubt 
thrown  out  by  Parke,  B.,  in  Pinner  v.  Arnold,  2  C.  M.  &  R. 
613.  In  such  a  case  I  must  confess  I  should  not  consider 
a  stamp  necessary,  because  the  primary  object  of  the  con- 
tract would  be  the  purchase  of  the  grate,  the  fixing  being 
incidental  only.    Here,  the  iron-work  and  other  materials 
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to  be  famished  by  the  plaintiff  form^  as  I  should  conjecture^         1843. 
but  a  Tery  small  part  of  that  for  which  the  defendant  agreed 
to  pay  25/.    It  is  enough,  however,  to  say,  that  the  plaintiff, 
upon  whom  it  lay  to  bring  his  case  within  the  exemption, 
has  failed  to  do  so.   The  memorandum  is  as  if  the  defendant 
had  said  to  the  plaintiff — "  As  I  cannot  use  your  patent 
fdmaoe  without  a  license,  if  you  wiU  erect  two  upon  my 
premises,  I  will  pay  you  25/.,  as  a  patent  right — ^to  include 
iron-work,  fire-bricks,  and  labour.^'    That  clearly  is  a  con- 
tract that  is  quite  beside  a  contract  for  or  relating  to  the 
sale  of  goods,  wares,  or  merchandize,  and  does  not  come 
within  the  exemption. 

Cb£sswell,  J. — I  am  entirely  of  the  same  opinion.  The  Funt  point, 
first  point  urged  in  this  case  was  founded  upon  Drant  v. 
Brown,  3  B.  &  C.  665,  5  D.  &  B.  582,  which  is  always  dted 
for  the  purpose  of  shewing  that  a  mere  proposal  is  not  such 
an  agreement  or  minute  or  memorandum  of  an  agreement 
as  requires  to  be  stamped.    The  document  now  under  con- 
sideration does  not,  I  think,  bear  that  aspect.     The  de- 
fendant does  not  propose  to  take  the  furnaces  if  the  plaintiff 
wDl  send  them :  he  gives  an  absolute  order;  and  then  goes 
on, ''  for  which  /  agree  to  pay  Mr.  Chanter  or  his  order,  as 
agreed,  25/.  as  a  patent  right,''  &c.     I  cannot  adopt  the 
ingenious  view  presented  by  my  Brother  Channell,  viz.  that 
this  means  no  more  than  an  offer  of  a  stipulated  sum, 
instead  of  the  prices  mentioned  in  the  printed  list ;  but  it 
i^pears  to  me  that  this  was  a  reducing  into  writing  of  a 
previous  agreement,  and  consequently  that  the  case  is  the 
converse  of  Drant  v.  Brawn,  and  that  a  stamp  was  neces- 
sary.   Then  it  was  contended,  that,  at  all  events,  this  was  Second  point 
a  memorandtun  or  agreement  made  for  or  relating  to  the 
sale  of  goods,  wares,  or  merchandize,  within  the  exemption 
in  the  stamp  act.     The  plaintiff  was  bound  to  make  out 
affirmatively  that  the  case  came  within  that  exemption. 
It  rather  seems  to  me  to  import  a  purchase  of  the  privilege 
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of  using  the  patent  rights  than  the  mere  article  itself,  the 
purchase  of  which  would  give  the  defendant  no  right  to 
renew  it  when  worn  out.  But,  assuming  the  true  meaning 
of  the  contract  is  that  the  25/.  are  paid  merely  for  the  fur- 
naces, what  is  there  to  shew  that  they  are  goods,  wares,  or 
merchandize,  within  the  act?  There  is  no  description  of  them 
given :  hut  it  would  rather  seem  that  they  were  to  be  fixed 
upon  the  defendant's  premises :  and  in  common  parlance  a 
furnace  fixed  with  iron  and  brick-work  can  hardly  be  called 
''  goods,  wares,  or  merchandize ;''  it  could  have  no  exist- 
ence except  in  connection  with  the  defendant's  premises. 
For  these  reasons,  I  concur  with  the  rest  of  the  Court  in 
thinking  that  the  rule  for  entering  a  nonsuit  must  be  made 

absolute. 

Rule  absolute. 


Tuesday, 
Jan.  24^A. 
By  the  1  &  2 
Vict.  c.  110, 
8.  37,  a  debt 
incurred  with 
the  insolvent 
for  goods  sold 
and  delivered 
by  him  between 
the  date  of  the 
vesting  order 
and  his  final 
discharge, 
passes  to  the 
assignee. 


Ford  v,  Dabbs. 

X  HIS  was  an  action  of  debt  for  goods  sold  and  delivered, 
and  for  money  found  due  upon  an  account  stated.  The 
particulars  of  demand  claimed  a  balance  of  8/.  I89.  M.  for 
goods  sold  and  delivered  between  the  5th  of  March  and 
the  14th  of  May,  1842. 

The  defendant  pleaded — first,  nunquam  indebitatus — ^se- 
condly as  to  8/.  \%8,  id.y  parcel  &c.,  that,  qfter  the  defend- 
ant became  indebted  to  the  plaintiff  in  the  said  sum  of 
8/.  I89.  ^d.,  and  before  the  commencement  of  the  suUy  to  wit, 
on  the  8rd  of  March,  1842,  the  plaintifP,  then  being  a  pri- 
soner  in  actual  custody  within  the  walls  of  a  certain  prison, 
&c.,  to  wit,  the  Fleet  Prison,  upon  process  at  the  suit  of 
one  Henry  Edwards  for  the  recovery  of  a  certain  debt  then 
due  from  the  now  plaintifif  to  the  said  Henry  Edwards,  did, 
within  fourteen  days  next  after  the  commencement  of  the 
said  actual  custody  of  the  now  plaintiff,  to  wit,  on  the  day 
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year  last  aforesaid^  duly  and  according  to  the  directions        1843. 
and  proTiaions  of  the  1  &  2  Vict.  c.  1 10^  apply  by  petition  in 
a  smnmaiy  way  to  the  Court  for  the  relief  of  insolvent  debt- 
on  in  the  said  act  mentioned,  for  his  discharge  from  snch 
custody  as  aforesaid  according  to  the  provisions  of  the  said 
act ;  in  which  petition  the  now  plaintiff  stated  that  he  was 
wining  that  all  his  real  and  personal  estate  and  effects 
should  be  vested  in  the  provisional  assignee  for  the  time 
being  of  the  estate  and  effects  of  insolvent  debtors  in  Eng- 
famd,  according  to  the  provisions  of  the  said  act,  and  prayed 
to  be  diachaiged  from  custody  and  to  have  future  liberty 
of  bis  person  against  the  demands  for  which  the  now  plain- 
tiff was  then  in  custody,  and  against  the  demands  of  all 
other  perM>ns  who  should  be  or  claim  to  be  creditors  of  the 
now  plaintiff  at  the  time  of  the  presenting  of  the  said  peti- 
tion ;  and  which  said  petition  was  then  duly  subscribed  by 
the  now  plaintiff,  and  was  forthwith,  to  wit,  &c.,  filed  of 
record  in  the  said  Court  pursuant  to  the  directions  in  the 
•aid  act  contained;  that,  on  the  filing  of  the  said  petition, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  Court,  in  pursuance 
and  according  to  the  said  statute,  ord^ed  that  all  the  real 
and  personal  estate  and  effects  of  the  now  plaintiff,  both 
widiin  this  realm  and  abroad  (except,  &c.),  and  also  all 
the  future  estate,  right,  title,  interest,  and  trust  of  the  now 
plaintiff  in  or  to  any  real  or  personal  estate  and  effects 
within  this  realm  or  abroad  which  the  now  plaintiff  might 
purchaae,  or  which  might  revert,  descend,  or  be  devised  or 
bequeathed  or  come  to  him  before  he  should  become  en- 
titled to  his  final  discharge  in  pursuance  of  the  said  act  and 
according  to  the  adjudication  made  in  that  behalf,  or,  in 
case  the  now  plaintiff  should  obtain  his  final  discharge  from 
custody  without  any  adjudication  being  made  by  the  said 
Court,  then,  before  the  now  plaintiff  should  be  finally  dis- 
chaiged  firom  custody,  all  debts  due  or  growing  due  to  the 
now  plaintiff,  or  to  be  due  to  him,  before  such  discharge  as 
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1843.  aforesaid^  should  be  vested  in  one  Samuel  Sturgis,  then  and 
still  being  the  provisional  assignee  &c. ;  which  said  order  was 
then  duly  entered  of  record  in  the  said  Courts  &c. ;  and  notice 
of  the  said  order  was  dvlj  published  according  to  the  direo* 
tions  of  the  said  Court ;  by  virtue  of  which  said  order  of  the 
Court  so  made  as  aforesaid,  and  by  virtue  of  the  said  statute^ 
the  said  debts  and  sums  of  money  in  the  declaration  men- 
tioned, as  far  as  the  same  relate  to  the  said  sum  of  8Z.  lis.  Sd», 
parcel  &c.  as  aforesaid,  became  and  were  vested  in  the  said 
Samuel  Sturgis,  as  assignee  as  aforesaid  of  the  now  plain* 
tiff :  that,  after  the  making  of  the  said  vesting  order,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  9th  of 
June,  1842,  a  certain  person,  to  wit,  one  Charles  Morgan, 
was  duly  appointed  by  the  said  Court  assignee  of  the  estate 
and  effects  of  the  now  plaintiff  for  the  purposes  of  the  said 
act  j  and  the  said  Charles  Moi^n  then  accepted  and  sig- 
nified to  the  said  Court  his  acceptance  of  the  said  appoint- 
ment, which  said  appointment  and  the  said  acceptance 
thereof  were  then  respectively  entered  of  record  of  the  said 
Court,  &c ;  and  thereupon,  by  virtue  of  the  said  appoint- 
ment and  the  said  acceptance  thereof  by  the  said  Charles 
Morgan,  and  by  virtue  of  the  said  statute,  the  said  debts 
and  sums  of  money  in  the  declaration  mentioned,  as  £Eur  as 
the  same  relate  to  the  said  sum  of  8/.  lis.  Sd.,  pared  &c 
at  afomn^d,  became  and  were  and  now  are  vested  in  the 
said  Charles  Morgan  as  such  assignee  as  aforesaid*^— verifi- 
cation. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to 
the  second,  that  he  did  not,  after  the  defendant  became  in- 
debted to  him  the  plaintiff  in  the  said  sum  of  8/.  18».  8d., 
parcel  &c«,  he  the  plaintiff  then  being  in  custody  as  in  that 
^ea  mentioned,  apply  by  petition  in  a  summary  way  to  the 
said  Court  for  the  relief  of  insolvent  debtors  for  his  dis- 
charge firom  such  custody  according  to  the  provisions  of 
the  said  statute,  modo  et  formft-^concluding  to  the  country. 
Issue  thereon. 
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The  canse  was  tried  before  the  nndenheriff  of  Middlesex  1343. 
on  the  12th  instant.  It  appeared  that  the  plainti£f^  who 
was  m  piU-boz  maker,  had,  between  the  5th  of  March  and 
the  14di  of  May,  1848,  supplied  goods  to  the  defendant,  a 
druggist,  to  the  value  of  18/L  4a.  2d.,  of  which  91.68. 6d. 
had  been  paid,  leaving  a  balance  due  of  8/.  ISs.  Sd.  It 
fiiriher  appeared  that  the  plaintiff  was  arrested  on  the  2nd 
of  March,  1842,  and  petitioned  the  insolvent  debtors  Court 
on  the  Srd,  on  which  day  a  vesting  order  was  obtained,  and 
that  he  was  finally  discharged  on  the  10th  of  May. 

On  the  part  of  the  defendant  it  was  insisted  that  the 
pbmtiff  wasnot  in  a  situation  to  maintain  the  action,  inas* 
mndi  as  aD  his  rights  vested  in  the  assignee  of  the  insol- 
vent debt€n  Court  from  the  time  of  the  petition.  On  the 
other  hand,  it  was  insisted  that  the  plea  was  not  proved. 

The  undersheriff  told  the  jury  that  all  debts  accruing 
doe  to  the  insolvent  down  to  the  time  of  his  final  discharge 
by  law  vested  in  the  assignee.  The  jury  thereupon  returned 
a  verdict  for  the  defendant. 

ChmmeUi  Serjeant,  on  a  former  day  in  this  term^  pur- 
nant  to  leave  reserved,  obtained  a  rule  callingupon  the  de- 
fimdant  to  shew  cause  why  the  verdict  should  not  be  entered 
kg  the  plaintiff  for  8^  18».  &f.,  or  why  there  should  not  be 
a  new  trial,  on  the  ground  of  imsdireetion. — ^He  submitted 
that  the  plea  dearly  was  not  sustained  by  the  evidence ; 
and  referred  to  the  85th  section  of  the  1  ft  2  Vict  e.  110,  1  &  2  Viet. 
whidi  impowers  persons  imprisoned  for  debt  to  apply  to  ^'      '  '*    ' 
the  insolvent  Court  in  a  summary  way  for  diMharge;  to  Sectkm  36. 
the  SGth  section,  whidi  also  impowers  detaining  credi- 
tors of  prisoners  in  execution  to  qpply  by  petition  to  the 
Court  for  an  order  to  vest  the  debtor's  estate  in  the  pro- 
viaumal  assignee ;  and  to  the  87th  section,  which  enacts.  Section  37. 
that,  upon  the  filing  of  such  petition  by  such  prisoneTi 
or  on  the  filing  of  sudi  petition  by  such  creditor  or  cre- 
ditcMTB  as  aforesaid,  and  the  evidence  in  support  thereof, 

o2 
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1843.  as  the  case  may  be,  it  shall  be  lawful  for  the  said  Court  for 
the  relief  of  insolvent  debtors,  and  such  Court  is  thereby 
authorized  and  required,  to  order  that  all  the  real  and  per* 
sonal  estate  and  effects  of  such  prisoner,  both  within  thia 
realm  and  abroad,  except  the  wearing  apparel,  bedding,  and 
other  such  necessaries  of  such  person  and  his  family,  and 
the  working  tools  and  implements  of  such  prisoner,  not 
exceeding  in  the  whole  the  value  of  20/.,  and  all  tiiejuture 
estate,  right,  title,  interest,  and  trust  of  such  prisoner  in  or 
to  any  real  and  personal  estate  and  effects  within  this  realm 
or  abroad  which  such  prisoner  may  purchase,  or  which  may 
revert,  descend,  be  devised  or  bequeathed,  or  come  to  him, 
before  he  shall  become  entitled  to  his  final  discharge  in 
pursuance  of  this  act  according  to  the  adjudication  made 
in  that  behalf;  or,  in  case  such  prisoner  shall  obtain  his 
full  discharge  from  custody  without  any  adjudication  being 
made  by  the  said  Court,  then  before  such  prisoner  shall  be 
so  fully  discharged  from  custody;  and  all  debts  due  or 
growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her 
before  such  discharge  as  aforesaid,  shall  be  vested  in  the 
provisional  assignee  for  the  time  being  of  the  estates  and 
effects  of  insolvent  debtors  in  England,  and  such  order 
shall  be  entered  of  record  in  the  same  Court,  and  such 
notice  thereof  shall  be  published  as  the  said  Court  shall 
direct;  and  such  order  when  so  made  shall,  without  any 
conveyance  or  assignment,  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future  real 
and  personal  estate  and  effects  as  aforesaid  of  every  nature 
and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in 
the  said  provisional  assignee : "  but  he  contended,  that, 
though  that  section  might  enable  the  assignee  to  possess 
himself  of  the  future  estate,  it  could  only  be  by  means  of 
the  warrant  of  attorney  executed  by  the  insolvent  on  his 
discharge  pursuant  to  s.  87,  and  did  not  disable  the  insol* 
vent  from  suing  in  respect  of  a  debt  accruing  due  between 
the  time  of  filing  his  petition  and  obtaining  his  discharge.. 
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Ikm&iffi  Seijeant^  now  shewed  cause. — By  the  87th  sec-  1843. 
tion  of  the  act^  all  debts  growing  due  to  the  insolvent  down 
to  Mb  final  dischai^  vest  in  the  assignee  of  the  Court; 
and  by  a.  45^  all  that  was  vested  in  the  provisional  assignee 
vests  in  the  after-appointed  assignee  or  assignees.  The 
language  of  those  two  sections  is  clear  and  unambiguous, 
and  is  wholly  unaffected  by  any  of  the  subsequent  provi- 
sions of  the  act.  The  direction  of  the  undersheriff,  there- 
fore, was  sabstantially  correct. 

Chmmdl,  Serjeant,  in  support  of  the  rule. — ^The  direction 
of  the  undersheriff  was  clearly  erroneous,  and  the  plaintiff 
is  entitled  to  the  verdict.  By  s.  87,  two  classes  of  debts 
pass  to  the  provisional  assignee — first  debts  due  to  the 
insolvent  at  the  time  of  the  vesting  order — secondly,  debts 
growing  due,  that  is,  upon  outstanding  bills  or  notes,  at 
that  time.  The  only  way  in  which  after-acquired  property 
or  after-accruing  debts  can  be  made  available  for  the  benefit 
of  the  creditors,  is,  by  means  of  the  warrant  of  attorney 
executed  by  the  insolvent  pursuant  to  the  87th  section 
which  enacts,  "that,  before  any  such  adjudication  shall  be 
made  with  respect  to  any  such  prisoner,  the  said  Court,  or 
commissioner,  or  justices,  shsll  require  such  prisoner  to 
execute  a  warrant  of  attorney  to  authorize  the  entering  up 
of  a  judgment  against  such  prisoner  in  some  one  of  the 
superior  Courts  at  Westminster,  in  the  name  of  the  assignee 
or  assignees  of  such  prisoner,  or  of  such  provisional  assignee, 
if  no  other  assignee  shall  have  been  appointed  and  shall 
have  accepted  such  office,  for  the  amount  of  the  debts 
stated  in  the  schedule  of  such  prisoner  so  sworn  to  as 
aforesaid  to  be  due  or  claimed  to  be  due  from  such  prisoner, 
or  so  much  thereof  as  shall  appear  at  the  time  of  executing 
such  warrant  of  attorney  to  be  due  and  unsatisfied.'' 
£  Cresfwell,  J. — ^How  does  that  clause  authorize  the  assignees 
to  receive  a  debt  contracted  with  the  bankrupt  between  the 
date  of  the  vesting  order  and  the  time  of  his  discharge?] 
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1843.  Not  directly,  certainly;  but^  if  the  insolvent  receives  it,  it 
increases  his  ability  to  pay^  and  so  it  may  be  drcuitonsly 
reached  under  the  judgment  upon  the  warrant  of  attorney. 
The  69th  section,  which  requires  the  insolvent  to  deliver 
in  a  schedule,  provides,  in  the  language  of  the  87th  section, 
that  such  schedule  shall  contain  "  a  full,  true,  and  perfect 
account  of  all  the  debts  at  the  time  of  making  euch  order 
due  or  growing  due  to  such  prisoner."  There  is  nothing 
in  either  the  87th,  45th,  or  69th  sections  that  in  terms 
takes  from  the  insolvent  the  proceeds  of  a  debt  contracted 
with  him  in  the  intermediate  time  between  the  vesting 
order  and  the  final  dischai^.  [Oresnoett,  J. — How  can  a 
debt  be  contracted  with  an  insolvent  for  goods  sold  between 
the  vesting  order  and  the  discharge,  seeing  that,  by  s.  87, 
all  his  property  is  gone  from  him?  He  has  nothing  to 
seU.]  There  is  nothing  to  prevent  his  obtaining  goods  on 
credit  after  the  date  of  the  vesting  order.  [TIimIo/,  C.  J. — 
I  think  we  must  assume  that  the  time  of  the  final  dischai^ 
is  the  dividing  Une.]  Here  must  at  all  events  be  a  new 
trial  j  for,  it  appears  by  the  notes  that  some  of  the  goods 
were  delivered  on  the  14th  of  May,  which  was  four  days 
after  the  final  discharge  of  the  plaintiff.  [Tiiufo/,  C.  J. — 
Does  not  the  plea  tender  an  immaterial  issue  ?  It  should 
have  been,  whether  or  not  the  debt  accrued  after  the  dis- 
charge of  the  plaintiff,  instead  of  after  the  petition.  Is 
there  any  other  course  than  awarding  a  repleader?]  It  is 
very  doubtful  whether  a  repleader  applies  to  a  case  of  this 
sort :  that  depends  upon  whether  or  not  there  is  error  upon 
the  record.  The  plea  certainly  might  have  been  framed 
more  correctly,  but  it  would  not  have  been  held  bad  on 
demurrer. 

TiNDAL,  C.  J. — ^The  direction  of  the  undersheriff  seems 
to  have  been  right  in  the  abstract;  for,  looking  at  the 
several  provisions  of  the  statute  to  which  our  attention  has 
been  called,  it  appears  to  me  that  all  debts  accruing  doe 
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to  the  insolTent  between  the  date  of  the  vesting  order  and        1943, 
tlie  final  discharge  pass  to  the  assignee.    The  direction, 
however^  was  wrong,  r^;ard  being  had  to  the  issne  joined 
upon  this  record,  and  therefore  the  canse  must  go  down 


The  rest  of  die  Court  concurring — 

Rule  absolute  for  a  new  trial  (16). 

(16)  It  was  afterwards  mg-  at  liberty  to  amend,  no  oosts  of  the 
geited  liy  the  Court,  and  agreed  to  amendment  to  be  paid  on  either 
by  llnfaitMi  that  each  should  be     «de;andiiieniIewa8sodimwnap. 


WooLLBY  and  Another  v.  Bsddelien.  JFedneBdtw^ 

Assumpsit  on  a  charterparty.   The  dedaration  statpd  Byacbsiter. 
that  theretofore,  to  wit,  on  the  24th  of  December,  1841,  by  ^^^^  ^ 
a  certain  charterparty  of  afTrei^itinent  then  made  between  ^£|^^ 
the  plaintiffs,  therein  described  to  be  owners  of  the  good  ownen  of  the 
ship  or  vessel  called  the  Robert  A  I.,  coppered,  Johnson,  then  lying  in 
master,  of  the  measurement  of  800  tons  or  thereabouts,  ^^  ^ 
then  lying  in  the  port  of  London,  and  on  the  point  of  sail-  ^^^  P^^  ^ 
ing  for  Malta  with  Government  stores,  of  the  one  part,  Malta  with 
and  the  defendant,  therein  described  of  the  city  of  Lon-  S^m^^ruie 
don,  merchant,  of  the  other  part;  it  was  witnessed  that  the  2Se  J^j^^ 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  of  the  other 

IMUrt*  it  W8S 

fitted  for  the  voyage,  after  delivering  her  outward  cargo,  agned  that  the 
should  uriih  all  convenient  speed  sail  and  proceed  to  Mar-  ti^t,^!f 
aeilles,  Genoa,  or  another  safe  port  on  the  West  coast  of  ^^^Jm^ 

oatward  cargo, 
should  with  all  conyenient  speed  sail  and  proceed  to  Marseilles,  Genoa,  or  another  lafb  port 
on  the  West  coast  of  Italy,  or  a  safe  port  on  the  East  coast  of  Italy  not  higher  than  M.»  aa 
ahoald  be  ordered  at  Malta/'  &c.  The  declaration,  after  averring  mntual  promises,  went  on  to 
allege  a  pronuse  on  the  part  of  the  defendant  *'  that  the  said  ship  should  be  ordered  at  Malta  to 
sail  and  proceed  to  such  port  as  in  the  charterparty  was  mentioned  within  a  retuont^  Hif^  9ft^ 
ike  wrrwal  uftke  9aid  tMp  at  Malta:  "—Held,  good,  on  general  demurrer. 
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1843.  Italy,  or  a  safe  port  on  the  East  coast  of  Italy  not  higher 
than  Manfiredonia,  as  should  be  ordered  at  Malta,  or  so 
near  thereunto  as  she  could  safely  get,  and  there  load  from 
the  factors  of  the  said  merchant  a  full  stnd  complete  cargo 
of  wheat  or  other  lawful  merchandize,  the  merchant  to  find 
mats  and  dunnage,  not  exceeding  what  she  could  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture,  and,  being  so  loaded,  should  there- 
with proceed  to  a  good  and  safe  port  in  the  united  king- 
dom (Gloucester  excepted),  calling  at  Cork  or  Falmouth 
for  orders,  or  so  near  thereunto  as  she  could  safely  get, 
and  deliver  the  same  on  being  paid  freight  as  follows — 
6s.  per  imperial  quarter  of  wheat  from  Marseilles,  G^noa,  or 
a  safe  port  on  the  West  coast  of  Italy;  6$,  6d.  per  imperial 
quarter  of  wheat  from  a  port  on  the  East  coast  of  Italy,  all 
in  full;  other  grain  or  goods  in  the  usual  proportion;  own- 
ers paying  all  port-charges  and  pilotage  as  customary  (the 
act  of  God,  the  King's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever  during  the  said 
voyage  always  excepted);  one  half  of  the  fireight  to  be  paid 
in  cash  on  unloading  and  right  delivery  of  the  cargo,  and 
the  remainder  by  good  approved  bills  on  London  at  three 
months  following:  forty  running  days  were  to  be  allowed 
the  merchant  (if  the  ship  should  not  be  sooner  dispatched) 
for  loading  and  delivery,  and  ten  days  on  demurrage  over 
and  above  the  said  laying  days,  at  71.  per  day :  penalty  for 
Promiaes.  non-performance  of  that  agreement  600/.  Averment,  that, 
the  said  charterparty  of  affreightment  having  been  so 
made  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  in  consideration  thereof,  and  that  the  plain- 
tiffs had  then  promised  the  defendant  to  perform  and  fulfil 
the  said  charterparty  of  affreightment  in  all  things  on 
their  part  to  be  performed  and  fulfilled,  the  defendant  pro- 
mised the  plaintiffs  to  perform  and  fulfil  the  said  charter- 
party  of  affreightment  in  all  things  on  his  part  to  be  per- 
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Sinned  and  ftdfilled,  and  that  the  said  ship  should  be  or-        1843. 
dered  at  Malta  to  sail  and  proceed  to  such  port  as  in  the 
said  charterparty  is  mentioned  triihin  a  reasonable  time 
^fier  the  arrioal  of  the  said  ship  at  Malta  qfbresaid :  and, 
although  the  plaintiffs  had  performed  and  fulfilled  the  said 
diarterparty  of  aflteightment  in  all  things  on  their  parts  to 
be  performed  and  fulfilled  according  to  the  true  intent  and 
meaning  thereof;  and  although  the  said  ship,  within  a 
reasonable  time  after  the  making  of  the  said  charterparty, 
to  wit,  on  the  day  and  year  first  aforesaid,  did  set  sail  and 
proceed  to  Malta  aforesaid;  and  although  the  same  ship 
witbin  a  reasonable  time  in  that  behalf  after  her  arrival  at 
Malta  aforesaid  and  delivery  of  her  outward  cai^,  to  wit, 
on  the  26tb  of  March,  1842  aforesaid,  was  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage  in  the  said 
charterparty  mentioned;  and  although  the  same  ship  was 
then  ready  with  all  convenient  speed  to  sail  and  proceed  to 
Marseilles,  Genoa,  or  another  safe  port  on  the  West  coast 
of  Italy,  or  a  safe  port  on  the  East  coast  of  Italy  not 
higher  than  Manfiredonia,  as  should  be  ordered  at  Malta; 
yet  the  defendant  did  not  nor  would,  within  a  reasowMe 
time  in  that  behalf,  cause  the  said  ship  to  be  ordered  at 
Malta  to  sail  and  proceed  to  such  port  as  aforesaid  accord- 
ing to  the  tenor  and  effect  of  the  said  charterparty;  but, 
on  the  contrary  thereof,  then  kept  and  detained  the  said 
ship  at  Malta  aforesaid,  waiting  for  such  orders  as  afore- 
said, for  a  long  and  unreasonable  space  of  time,  to  wit,  for 
the  space  of  twenty-eight  days,  whereby  the  plaintiffs  were 
put  to  much  cost  and  charge,  and  expended  a  large  sum  of 
money,  to  wit,  the  sum  of  800/.,  in  and  about  the  mainte- 
nance of  the  master  and  mariners  of  the  said  ship  during 
the  time  aforesaid,  and  lost  and  were  deprived  of  great 
gains  and  profits  which  they  would  otherwise  have  had  and 
acquired  by  the  use  of  the  said  vessel  during  the  said  time: 
and,  although  the  defendant  afterwards,  to  wit,  on  the 
jKnd  of  April  in  the  year  aforesaid,  ordered  the  said  ship 
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1843.  to  proceed  to  a  certain  port  within  the  meaning  of  the  said 
charterparty,  to  wit,  the  port  of  Barletta;  and  although 
the  said  ship,  being  tight,  atannch,  strong,  and  fitted  as 
aforesaid,  did  then  accordingly  with  all  convenient  speed 
sail  and  proceed  to  Barletta  aforesaid,  and  the  master  was 
then  ready  and  willing  to  load  and  did  afterwards^  to 
wit,  on  Ae  8rd  of  June  in  the  year  aforesaid,  load  on  board 
the  said  ship  at  Barletta  aforesaid,  firom  the  factors  of  tiie 
defendant,  a  full  and  complete  cargo  of  wheat  aooor£ng 
to  the  tenor  and  effect  of  the  said  charterparty,  and,  being 
so  loaded,  did  proceed  therewith  to  Falmouth  for  orders, 
and,  being  there  ordered  to  proceed  to  a  certain  good  and 
safe  port  in  the  united  kingdom,  to  wit,  the  port  of  Dub- 
lin, did  then  accordingly  proceed  to  the  same  port,  and 
there  deliver  the  said  cargo  to  the  defendant's  agents,  ac- 
cording to  the  tenor  and  effect  of  the  said  charterparty: 
yet  the  defendant,  further  disregarding  his  promise  in  that 
behalf,  did  not  nor  would,  Within  the  number  of  days  in 
the  said  charterparty  mentioned,  load  the  said  ship  with 
the  said  cai^  at  Barletta  aforesaid,  and  despatch  her  firom 
thence  on  the  said  voyage,  and  deliver  the  said  cargo 
at  the  said  port  of  discharge  according  to  the  true  in- 
tent and  meaning  of  the  said  charterparty  and  of  the  de- 
fendant's promise  in  that  behalf  j  but,  on  the  contrary 
thereof,  kept  and  detained  the  said  vessel  after  she  was 
ready  to  receive  her  cargo  aforesaid  at  Barletta  aforesaid, 
and  the  defendant  had  notice  thereof,  and  after  she  was 
ready  to  deliver  the  same  at  Dublin  aforesaid,  and  the 
defendant  had  notice  thereof,  in  and  about  the  loading 
and  unloading  of  the  said  ship  at  the  said  places  respect- 
ively, a  large  space  of  time,  to  wit,  the  space  of  fifty  days 
over  and  above  the  said  running  days  and  ten  days  of 
demurrage  in  the  charterparty  mentioned;  whereby  the 
plaintiffs  were  put  to  a  further  great  cost  and  charge,  to 
wit,  to  the  amount  of  500/.,  in  and  about  further  main- 
taining the  master  aud  mariners  of  the  said  ship  for  the 
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odd  time  last  mentioned,  and  lost  and  were  deprived  of        1843. 
the  nae  of  the  same  and  of  all  the  profits  thereof  during 
the  time  afinresaid :  And  although  by  reason  of  the  pre- 
miaes  a  hurge  snm  of  money,  to  wit,  the  snm  of  722L9i.6d., 
beeame  due  and  payable  to  the  plaintiffs  as  uid  for  the 
firea^t  of  the  said  ship  for  the  Toyage  aforesaid^  according 
to  the  terms  of  the  said  charterparty,  to  be  paid  as  therein 
mentioned;  and  although  the  defendant  had  paid  more 
than  half  of  the  sum  due  for  the  said  fireight,  to  wit,  the 
snm  of  689/.  12s.  6d.i  mni  although  the  plaintift,  to  wit, 
on  the  ISth  of  August  in  the  year  aforesaid,  requested  the 
deSendant  to  pay  them  the  plaintiffs  the  remainder  of  the 
said  sum  of  72&L  9$.  6d.  so  due  for  freight  as  aforesaid,  by 
good  and  approved  bills  on  London  at  three  months  fol* 
lowing:  yet  the  defendant,  further  disregarding  his  pro- 
mise, had  not  paid  the  remainder  of  the  said  sum  of 
7222.  Ot.  M.  by  such  good  and  approved  bills  upon  London, 
or  otherwise  howsoever:  And  although  by  reason  of  the 
Remises  a  further  large  sum  of  money,  to  wit,  the  sum  of 
210{.,  became  due  and  payable  to  the  plaintiffs  as  and  for 
demurrage  for  the  detention  of  the  said  ship  at  Barletta 
and  Dublin  for  the  days  of  demurrage  in  the  said  charter- 
party  mentioned,  to  be  paid  as  therein  mentioned:  yet 
the  defendant^  further  disregarding  his  said  promise,  had 
not  paid  to  the  plaintiffs  the  said  last-mentioned  sum  of 
money,  or  any  part  thereof,  but  to  pay  the  same  had  hi- 
therto wholly  refused,  and  still  refuses  so  to  do,  contrary 
to  his  said  promise  in  that  behalf,  &c. 
General  demurrer  (17)  and  joinder. 

(17)  The  points  marked  for  ar-     within  a  reasonable  time  qfter  her 
gument  on  the  portof  thedefendant,      arrival  at  Malta,  but  after  deliver- 


-**  First,  that  the  defendant's  ing  her  outward  cargo,  the  defend- 

pramiae  as  alleged  is  not  co-exten-  ant's  promise  being  pointed  to  the 

siTe  with  the  consideration,  the  former — Secondly,  becanse  there 

charteiparty  evidently  shewing  the  was  no  promise  alleged  obligatoiy 

contract  to  be  that  the  ship  was  to  on  the  defendant,  and  consequently 

Ik  sabject  to  defendant's  orders,  not  no  cause  of  action. " 
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1843.  Chatmett,  Serjeant^  in  support  of  the  demurrer. — ^The 

contract  was  to  take  effect  only  from  the  discharge  of  the 
outward  cargo.  The  promise  laid  in  the  declaration^  'Hhat 
the  said  ship  should  be  ordered  at  Malta  to  sail  and  pro- 
ceed to  such  port  as  in  the  charterparty  is  mentioned 
wUhin  a  reasonable  time  after  the  arrival  of  the  said  ship  at 
Malta  aforesaid/'  is  consequently  too  large :  there  is  no- 
thing in  the  charterparty  to  bind  the  defendant  to  give  the 
order  to  sail  before  the  discharge  of  the  outward  cargo. 
No  doubt,  where  an  act  is  to  be  done  and  no  time  is 
limited  for  doing  it,  the  law  will  in  general  imply  that  it  is 
to  be  done  within  a  reasonable  time.  But  here  the  vessel 
would  not  be  subject  to  the  orders  of  the  charterer  at  all 
until  after  her  outward  cargo  had  been  discharged.  That 
being  so,  the  declaration  is  bad  for  not  averring  a  request. 

Bompai,  Serjeant,  contra. — ^The  legal  effect  of  the  con- 
tract is  that  the  ship  should  be  ordered  at  Malta  within  a 
reasonable  time  to  proceed  to  her  destined  port  in  Italy. 
The  contract  took  effect  from  the  signing  of  the  charter- 
party  :  the  vessel  was  bound  to  proceed  to  Malta  without 
delay.  In  WhitweU  v.  Scheer,  8  Ad.  &  E.  801,  8  N.  &  P. 
898,  a  declaration  in  assumpsit  set  out  a  charterparty  be- 
tween the  plaintiff,  the  owner  and  master  of  a  ship,  and 
the  defendant,  whereby  it  was  agreed  that  the  ship  should 
proceed  to  Constantinople  for  orders  whether  she  should 
load  at  Odessa  or  the  Crimea  from  the  defendant's  factors, 
and  that  she  should  then  proceed  with  the  cargo  to  Eal- 
mouth,  &c.,  at  the  master's  option :  and  that,  by  a  memo- 
randum indorsed  on  the  charterparty,  the  ship  was  to  be 
addressed  to  S.  at  Odessa,  and,  should  she  not  arrive  at 
Constantinople  before  the  15th  of  November,  the  defend- 
ant's agents  should  have  the  option  of  annulling  the  con- 
tract ;  that  the  defendant  promised  to  perform  the  charter- 
party,  and  that  there  should  be  some  agent  of  S.  or  of  the 
defendant  at  Constantinople  to  give  orders  to  the  plaintiff 
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whether  the  ship  was  to  load  at  Odessa  or  the  Crimea,  or,  igia, 
in  the  event  of  her  not  arriving  at  Constantinople  before 
the  15th  of  Noyember,  to  exercise  the  option  of  iwiTiiilling 
the  contract,  and  that  the  option  should  be  exercised  in  a 
reasonable  time  after  the  ship's  arriying  at  Constantinople 
and  notice  thereof  to  the  agents  of  S.  or  the  defendant 
there:  averment  that  the  ship  arrived  after  the  15th  of 
November  at  Constantinople,  and  was  ready  to  proceed  to 
Odessa  or  the  Crimea,  as  the  plaintiff  shoold  be  ordered  by 
S.  or  the  defendant,  or  their  agents;  that  the  plaintiff,  on 
the  ahip^a  arriving  at  Constantinople,  made  due  search  to 
find,  but  could  not  find,  S.,  or  any  agent  of  S.,  or  the 
defendant,  nor  could  discover  any  orders  or  information 
whether  the  option  would  be  exercised;  that  the  ship 
remained  at  Constantinople,  waiting  for  orders  or  notice, 
for  a  long  and  reasonable  time,  after  which  the  plaintiff 
received  notice  from  S.  that  he  cancelled  the  contract; 
that  this  notice  was  not  given  in  a  reasonable  time  after 
the  ship's  arrival  at  Constantinople  and  the  period  at  which 
the  plaintiff  would  and  could  have  given  notice  of  the 
arrival,  had  S.  or  any  agent  of  S.  or  the  defendant  been  at 
Constantinople,  or  could  the  plaintiff  have  discovered  them ; 
that  the  plaintiff  was  ready  to  receive  a  cargo,  but,  by 
reason  of  the  defendant's  neglect  in  not  baring  S.  or  an 
agent  at  Constantinople,  and  of  the  option  not  being  exer- 
daed  by  reason  thereof  in  a  reasonable  time,  the  plaintiff 
was  prevented  from  proceeding  to  Odessa  or  the  Crimea, 
and  there  receiring  such  a  cargo  as  aforesaid,  or  seeking 
a  cargo  elsewhere.  The  defendant  pleaded— first,  non 
assumpsit — secondly,  that  notice  was  given  by  S.  in  rea* 
aonable  time  after  the  ship's  arrival  at  Constantinople — 
thirdly,  that  she  did  not  remain  at  Constantinople  waiting 
for  such  orders  or  notice,  from  the  time  of  her  arrival,  for 
a  reasonable  time.  On  the  trial,  no  eridence  was  given  of 
any  express  promise  that  S.,  or  any  agent,  should  be  at 
Constantinople,  or  that  the  option  should  be  exercised  in  a 
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l&ld.  reasonable  time  after  the  vessers  arrival.  The  defendant^ 
objected  that  such  promise  did  not  arise  from  the  charter- 
party,  and  applied  for  a  nonsuit.  The  Judge  left  it  to  the 
jury  whether  the  notice  of  the  exercise  of  option  was  rea- 
sonable; and,  upon  their  finding  in  the  negative,  directed 
a  verdict  for  the  plaintiff,  and  allowed  him  to  amend  the 
declaration  by  substituting  a  promise  that  the  defendant, 
or  S.,  in  a  reasonable  time  after  the  ship^s  arrival  at  Con- 
stantinople and  notice  thereof,  would  give  orders  whether 
she  was  to  load  at  Odessa  or  the  Crimea,  or,  if  she  arrived 
after  the  15th  of  November,  would,  in  a  reasonable  time 
after  her  arrival,  and  notice  thereof,  communicate  to  the 
plaintiff  the  exerdse  of  the  option.  It  was  held,  that,  the 
allegation  of  the  promise  being  intended  only  as  a  state- 
ment of  the  legal  effect  of  the  charterparty,  the  Judge  had 
power,  under  the  statute  8  &  4  Will.  4,  c.  42,  s.  28,  to 
amend,  by  either  striking  out  the  allegation,  or  substi- 
tuting a  correct  statement  of  the  legal  effect;  and  that  the 
promise  as  amended  was  such  a  correct  statement.  So, 
here,  the  promise  as  alleged,  is  properly  alleged  according 
to  its  legal  effect. 

ChmmeUj  Serjeant,  waa  heard  in  reply. 

TiNBAL,  C.  J. — ^The  question  in  this  case  is,  whether 
the  terms  of  this  charterparty  will  or  will  not  justify  the 
promise  specially  laid  in  the  declaration.  The  declaration 
does  not  simply  aver  mutual  promises,  but  goes  on  to 
allege  a  promise  on  the  part  of  the  defendant ''  that  the 
said  ship  should  be  ordered  at  Malta  to  sail  and  proceed  to 
such  port  as  in  the  said  charterparty  is  mentioned  triihm 
a  reasonable  time  after  the  arrival  of  the  saideh^  at  Malta 
af&remid!*  Now,  the  words  of  the  charterparty  are,  that 
the  ship,  being  tight,  &c.,  ''  after  delivering  her  outward 
cargo,  should  vMh  all  conveni^  q)eed  sail  and  proceed  to 
Marseilles,  Genoa,  or  another  safe  port  on  the  West  ooa3t 
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of  Italj^  or  a  safe  port  on  the  East  coast  of  Italy  not  1843. 
lugbex  than  Manfiredonia,  aa  should  be  ordered  at  Malta.'' 
One  cannot  but  observe  that  the  words  ''with  all  conve- 
nient speed''  apply  to  the  sailing  of  the  vessel  to  a  port  in 
Italy^  and  not  to  the  order  to  be  given  at  Malta.  The 
good  sense  and  reason  of  the  thing  is,  that  the  order  to 
sail  thence  should  be  given  within  a  reasonable  time  after 
the  ship's  arrival  there«  The  words  of  the  charterparty 
being  susceptible  of  that  construction^  and  the  conveni- 
ence  o£  the  parties  ako  requiring  it,  it  appears  to  me  that 
the  promise  is  well  laid,  and  consequently  that  this  de- 
mnnrer  must  be  over-ruled. 

EuxiiiE,  J. — ^I  am  of  the  same  opinion.  Upon  the 
evidence  adduced  at  the  trial,  it  may  be  reasonable  that 
ibe  ship  should  not  sail  until  after  the  dischai^  of  the 
outward  cargo :  on  the  other  hand,  it  may  appear  to  be 
highfy  reasonable  that  the  order  should  be  given  imme- 
diately and  before  the  discharge  of  the  out?rard  cargo.  It 
does  not  appear  to  me  that  the  promise  on  the  face  of  the 
charterparty  is  limited  in  the  manner  contended  for  on 
the  part  of  the  defendant :  but  I  think  it  is  properly  al- 
leged in  the  declaration  as  a  promise  to  sail  within  a  rea*- 
sonable  time--such  reasonable  time  to  be  determined  by 
the  jury. 

Cbsssweix,  J. — ^I  am  of  the  same  opinion.  There  is 
nothing  in  the  charterparty  to  shew  that  the  order  to  sail 
is  not  to  be  given  before  the  discharge  of  the  outward 
cargo,  provided  it  be  reasonable  so  to  do. 

Judgment  for  the  plaintiff. 
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Jones  and  Another  v.  Bergeb. 
Jan,  28;A.      m 

The  notice  of  X  HIS  was  an  action  upon  the  case  for  an  alleged  in- 

patent ^der^  fringement  by  the  defendant  of  a  patent  granted  to  the 

Wlf  f  c.  83  pl'^^tiff  Jones  "for  improvements  in  treating  or  operating 

a.  5,  must  in  on  farinaceons  matter,  to  obtain  starch  and  other  pro- 

Bener&l  dc  more  ^__ 

specific  than  ducts,  and  in  manufacturing  starch/'  The  patent  bore 
h  mtt  ^  date  the  80th  of  April,  1840.  The  declaration  was  in  the 
such  as  to  con-  ordinary  form. 

vey  to  the  "* 

other  aide  rea-        The  defendant  pleaded — first,  not  guilty — secondly,  that 

mationaato'     the  plaintiff  Joncs  was  not  the  true  and  first  inventor — 

^^^^.      thirdly,  that  the  plaintiff  Jones  did  not  particularly  describe 

Where  any     and  ascertain  the  nature  of  the  invention  and  in  what  man- 
published  work  %  i.         ,  1  . 
la  intended  to     ner  the  same  was  to  be  performed,  pursuant  to  the  proviso 

shewing  £^-  '^^  ^^  letters  patent — fourthly,  that  the  sfdd  invention  was 

bT^  ^  ***  in  use  by  others  before  the  date  of  the  letters  patent, 
particular  The  notice  of  objections  to  the  patent  delivered  by  the 

deacribed.  defendant  with  his  pleas,  was  as  follows : — 
tenbw  "*did^"       "  !•  That  the  said  Jones  was  not  the  true  and  first  in- 

notateteinhia  yentor  of  the  said  invention,  the  same  having  been  pub- 

themoat bene-  lishcd  in  the  specification  of  certain  letters  patent  granted 

with  which  he  ^  Thomas  Wickham,  and  which  specification  was  inroUed 

^tedSf"  ^^  ^^  *^^^*  ^^  ^^^^  ^^  March,  1824;  and  ako  in  the 

practibdnghia  specification  of  certain  other  letters  patent  granted   to 

tion/'  ia  a  William  Prince,  and  which  specification  was  inrolled  on  or 

Swo^^cmT*  «*out  the  2nd  of  May,  1768;  and  also  by  other  persons  in 

^£?Sf  ^^*^  *^^**  ^^  writings  before  the  date  of  the  said  letters 

proTcmenta  in     patent  tO  Joues. 

rating  on  fiui!  "  2.  That  the  said  specification  does  not  sufiiciently  dis- 
J^^^Sn**''"'  tinguish  between  what  is  old  and  what  is  new ;  that  the 

starch  and 

other  producta,  and  in  manufacturing  atarch."  An  objection  atated  "  that  the  aaid  invention 
waa  in  uae  by  many  persona  before  and  at  the  time  of  the  date  of  the  letters  patent,  and 
particularly  that  the  uae  of  rice  aa  and  for  atarch,  and  the  uae  of  rice  flour  aa  and  for  atarch, 
and  tiie  preparing  rice  flour  to  be  uaed  aa  atarch,  and  the  preparation  of  atarch  from  whole  rice 
and  from  rice  flour,  were  known  and  practiaed  by  peraona  engaged  in  the  manufiu;ture  and 
finiflhing  of  lace  and  aimilar  fabrica  at  Nottingham  and  eUewhert^  before  and  at  the  time  of  the 
grant  of  the  lettera  patent:  "—The  Court  atruck  out  the  worda  <*  and  daewhere." 
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yoccsaca  therein  described  are  not  beneficially  applicable  1843. 

to  obtaining  starch  from  all  fiEurinaceoas  matters;   that  jokm 
Jones  did  not  state  in  the  said  specification  the  most  be-  «• 

neficial   method  with  which  he  was  then  acquainted  of  .      ,  ^. ' 

. «    •  ,  Saoond  (H]Jec- 

pnctiaing  his  said  myention;  that  the  proportions  and  tkm. 
directions  giyen  are  not  such  as  to  enable  an  ordinary 
woikmim  to  make  starch  of  a  quality  suitable  for  the  ge- 
nenl  purposes  of  commerce;  thai  the  said  gpecifieation  is 
im  other  respects  uneertam,  tHSufficient,  and  calculated  to 
SItf  ?f  grf  • 

**  8.  Thft  the  said  invention  was  in  use  by  many  per$om  ThiidolijeetioK. 
before  and  at  the  time  of  the  date  of  the  said  letters 
patent,  and  particularly  that  the  use  of  rice  as  and  for 
starcb^  and  the  use  of  rice  flour  as  and  for  starch,  and  the 
preparing  rice  flour  to  be  used  as  starch,  and  the  prepara- 
tion of  starch  firom  whole  rice  and  from  rice  flour,  were 
kmwn  andpractiged  by  per$ons  engaged  in  the  numiffacttare 
attd  finishing  of  lace  and  eimiJar  fabrics  at  Nottingham  and 
Aewhere  before  and  at  the  time  of  the  grant  of 'the  said 
pstent  to  Jones." 

Wilde,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  upon  the  defendant  to  shew  cause  why  he 
should  not  give  further  and  better  particulars  of  objec- 
tiona. — ^He  submitted  that  the  notice  delivered  was  much 
too  vague;  and  he  referred  to  Fisher  v.  Deunck,  4  New 
Gases,  706,  6  Scott,  587,  Webster's  Patent  Cases,  264, 
where  it  was  held  that  the  particulars  must  be  such  as  to 
convey  to  the  -plaintiff  £Edr  and  reasonable  information, 
and  more  definite  than  that  conveyed  by  the  pleas. 

Chamell,  Serjeant  {fVebeter  was  with  him),  now  shewed 
caose^ — The  objections  of  which  notice  has  been  given  are 
as  specific  as  the  plaintiffs  have  a  right  to  call  for.   The  first  Fint  objeetion. 
ofagection  is  addressed  to  the  principle  of  the  invention,  not 
to  its  use.    The  statute  5  &  6  Will.  4,  c.  88,  s.  5,  never 

VOL.  VI.  p 
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eonld  have  intended  to  compel  the  defendant  to  particn- 
lame  every  treatise  and  every  article  in  Encydopfediad 
and  other  works  in  which  the  subject  in  question  has  been 
treated  of.  [Tmdal,  C.  J«— I  think  the  publications  that 
are  intended  to  be  relied  on  should  be  specified;  other- 
wise, you  may  suddenly  start  upon  the  plaintiffs  at  the 
trial  some  article  in  a  foreign  cyclopedia  which  they  never 
heard  of  before.  The  object  of  the  statute  was  that  the 
parties  should  fidrly  go  to  triaL  Maude,  J  4 — ^The  statute 
certainly  does  not  seem  to  have  contemplated  special  pleas. 
Tindal,  C.  J. — It  appears  from  a  note  to  the  caieolFbher 
V.  Dewick,  in  6  Scott,  598,  that,  though  the  statute  passed 
after  the  new  rules  of  pleading  came  into  operation,  the  bill 
had  been  introduced  into  the  House  of  Commons  in  the 

Second  objec-  session  of  1838.]  The  second  objection  begins  with  stating 
'^  that  the  specification  does  not  sofEciently  distinguish  be- 
tween what  is  old  and  what  is  nsw"  [Maule,  J. — ^That  is 
a  matter  that  can  be  decided  on  by  looking  at  the  speci- 
fication itself  without  the  aid  of  evidence.]  It  then  pro- 
ceeds "  that  the  processes  therein  described  are  not  bene- 
ficially applicable  to  obtaining  starch  from  all  fimnaceous 
matters;  and  that  Jones  did  not  state  in  the  said  speci- 
fication the  most  beneficial  method  with  which  he  was  then 
acquainted  of  practising  Ids  said  invention/'  It  is  difficult 
to  ccmceive  what  could  be  more  explicit  than  that.  The 
next  statement  ''that  the  proportiona  and  directions  given 
are  not  such  as  to  enable  an  ordinary  workman  to  make 
starch  of  a  quality  suitable  for  the  general  purposes  of 
commerce,'^  is  not  objected  to:  and,  as  to  the  general 

Third  objec-  words  at  the  end,  th^  may  be  struck  out.  The  third  ob- 
jection in  substance  is,  that  the  alleged  invention  was  in 
useby  many  persons  engaged  in  the  lace  trade  at  Notting- 
ham and  elsewhere.  That,  it  is  said,  is  not  sufficiently 
precise.  The  place  and  the  particular  trade  in  which  the 
invention  is  said  to  have  been  previously  used  ave  referred 
to:  no  case  hat  gone  the  length  of  deciding  that  the  namea 


tion. 
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of  tbe  mdmdaalB  rimU  also  be  given*  In  Subioii  ▼•  l^^* 
itKenzie,  5  Scott,  419,  4  New  Cases,  127,  Webster's  Pa- 
tent Cases,  260,  upon  a  motion  to  rescind  an  order  made 
hy  YanghaTi,  J.,  tbat  the  defendant's  attorney  sbonld  fur- 
nish to  the  plainti£f  s  attorney  the  names,  description,  and 
phoes  of  abode  of  the  several  persons  respectively  alleged 
m  the  notice  of  objections  to  have  nsed  the  invention  be- 
fise  the  making  of  the  letters  patent,  and  also  the  dates 
vhen  I3ie  said  invention  was  so  nsed,  Tindal,  C.  J.,  said: 
^Looking  at  the  words  of  the  statute  now  before  ns,  I 
think  it  is  brought  clearly  and  closely  within  the  rule  ap- 
pUcsble  to  the  statute  of  set-off,  2  Geo.  2,  c  22,  s.  13. 
Since  the  passing  of  that  statute,  the  Courts  have  invari* 
ably  assumed  to  have  jurisdiction  over  the  defendant's  set- 
off: and  I  cannot  see  any  objection  to  the  Courts  looking 
at  the  notices  delivered  under  the  5  &  GMTill.  4,  c.  83,  s.  5^ 
and  exercising  a  discretion  as  to  their  sufficiency.  At  the 
same  time,  it  is  to  be  observed,  that,  the  words  being  gene- 
nl,  it  is  open  to  doubt  whether  or  not  we  can  compel  a 
defendant  to  give  the  names  and  addresses  of  liie  other 
penona  who  have  used  that  which  the  plaintiff  claims  to  be 
bis  own  invention.  It  may  well  be  doubted  whether  the 
words  of  the  statute  bind  the  party  to  such  particularity 
in  this  respect  I  therefore  incline  to  leave  the  matter 
open,  and  to  rescind  so  much  of  the  order  of  my  Brother 
Vanghan  as  requires  the  defendant  to  furnish  the  names 
and  descriptions  of  those  persons  whose  names  and  descrip- 
tions are  not  already  given.  If  the  defendant  should  at 
ibe  trial  offer  to  prove  acts  of  user  by  persons  whose  names 
are  not  specified  in  the  notice,  the  Judge  will  exercise  his 
discretion  as  to  whether  he  will  admit  the  evidence  or  not; 
and  dther  party  may,  if  so  advised,  tender  a  biH  of  excep- 
tions.'* And  Bosanquet,  J.,  sdd:  ^The  Judges  are  to  carry 
the  act  into  effect  according  to  the  course  and  practice  of 
the  Court.  The  long-existing  practice  with  respect  to  no- 
tices of  set-off  is  strictly  analogous  to  this  case.  Formerly 
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1843.  the  defendant  gave  merely  the  heads  of  the  proposed  set-off^ 
which  conveyed  very  little  information  to  the  plaintiff:  to  as- 
sist the  plaintiff^  therefore^  the  C!oart  required  the  defendant 
to  state  his  set-off  with  more  particularity^  and  compelled 
him  to  furnish  such  a  statement  of  it  as  would  bon&  fide  en- 
able the  plaintiff  to  understand  the  sort  of  case  he  would 
have  to  meet.  The  defendant  was  not  required  to  lay  open 
his  briefi  but  to  give  a  reasonable  account  of  the  transaction. 
I  thinks  however,  my  brother  Yaughan  has  gone  too  £Eur  in 
requiring  the  defendant  to  furnish  the  names  and  descrip- 
tions of  all  those  persons  the  user  by  whom  of  the  invention 
in  question  he  intends  to  rely  on  at  the  trial :  that  seems  to 
me  to  be  more  than  the  practice  of  the  Court  warrants; 
and  therefore  I  agree  that  so  much  of  the  order  as  relates 
to  that  should  be  set  aside.''  All  that  was  decided  in 
Fisher  v.  Dewick^  4  New  Cases,  706, 6  Scott,  587,  Webster's 
Patent  Cases,  264,  was,  that  particulars  of  objections  to  a 
patent  must  be  such  as  to  convey  to  the  plaintiff  fair  and 
reasonable  information,  and  more  definite  than  that  con- 
veyed by  the  pleas.  The  learned  Serjeant  also  referred  to 
Webster's  Patent  Cases,  268,  note  (a),  where  it  is  said, 
that,  ''  in  a  recent  case  (Galloway  v.  Bleaden),  Coltman, 
J.,  ordered  names,  addresses,  and  descriptions  to  be  given, 
and  the  words  '  divers  other  persons'  to  be  struck  out: 
Chitt.  Arch.  1031 :  but,  in  a  subsequent  case  (Qtrpenter  v. 
Walker),  the  objection  stated  the  making  of  locks  similar 
to  the  subject  of  the  patent  by  the  defendant  and  others, 
several  years  before  the  date  of  the  letters  patent,  and 
their  sale  to  divere  pereone,  and,  among  othere,  to  one  S.  T., 
of  &c, :  on  summons  to  strike  out  the  words  '  to  divers 
persons,  and,  among  others,'  or  to  state  the  names  and 
descriptions  of  the  others  besides  S.  T.  to  whom  sales 
were  made,  the  parties  were  referred  to  the  Court,  who 
refused  the  application." 

Bompas,  Seijeant,  in  support  of  the  rule. — ^The  objec- 
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tioiia  are  not  conveyed  in  a  form  ao  precise  and  definite  as        1843. 

the  plahitifi  are  entitled  to  require.    The  first  is,  that  "^ — * — ^ 
Jones  w»B  not  the  tme  and  first  inventor  of  the  said  in-  v. 

atioiiy  the  same  having  been  published  in  certain  sped-  l^^^n- 


ficationa  particularly  referred  to,  and  alio  by  other  permm$  ^^^  <*3«tk». 
IB  aUker  boots  and  wriikigs,  before  the  date  of  the  letters 
patent  to  Jones.  It  is  impossible  for  the  plaintifis  to  go  to 
trial  prepared  to  meet  evidence  that  maybe  adduced  under 
this  objection.  His  witnesses  seeing  a  statement  in  some 
book  fiar  the  first  time  in  Court,  could  not  be  expected  to 
give  any  satiafactory  opinion  as  to  its  application  to  the 
sabgect-matter  of  this  specification ;  and  so  justice  might 
be  defisated:  whereas,  the  particularixation  of  the  books 
and  writiogs  intended  to  be  relied  on  cannot  possibly  pre- 
judice the  defendant;  for,  he  may,  under  the  proviso  in 
the  5th  section  of  the  statute,  give  notice  of  any  others  he 
may  afterwards  discover  at  any  time  before  the  trial. 
[Tbidal,  C.  J. — ^If  your  scientific  witnesses  are  unac- 
qoainted  with  the  works  that  may  be  produced,  they  can- 
not  be  of  much  value.]  Probably  not :  but  still  it  would 
be  oonrenient  to  see  them  beforehand.  The  case  of  Fisher  Result  of  mo- 
V.  Bewick,  as  reported,  certainly  does  not  establish  the  ^^dldMrti. 
podtion  here  contended  for.  But,  after  the  delivery  of  '"'"^^^^i^ 
the  amended  particulars  in  that  case,  a  summons  was  taken 
out  for  further  amended  particulars:  this  summons  was 
heard  before  'Kudal,  C.  J.,  who,  after  time  taken  to  con- 
ndes,  settled  the  particulars  to  the  following  effect : — His 
kndahip  expunged  the  words  ''that  the  plaintiff  was  not 
in  possession  of  the  said  alleged  improvements  before  or  at 
the  date  of  the  letters  patent "  firom  the  objection  that  the 
plaintiff  was  not  the  true  and  first  inventor  of  the  whole  or 
of  any  part  of  the  said  improvements — the  patent  being 
''for  improved  machinery  for  the  manufacture  of  bobbin- 
net  lace.'^  A  further  objection  stated  that  "  a  particular 
improvement  had  been  used  by  A.  B.,  &c.  (giving  names 
and  addresses),  and  divers  other  people  within  the  kingdom 
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1843.  and  ebewiere.^  kis  kxrdafaip  rtrack  out  the  wards  ''and 
diFerB  other  people/^  obsemng,  that^  ''if  the  defendant 
disoorered  other  persona  not  named  in  the  ol^eotions,  he 
had  the  power  of  applying  to  a  Jadge  to  add  such  persons,'^ 
A  further  objection  stated  that  there  were  several  machines, 
"snch  as  (deserihing  them)^  and  others,  to  which  the  said 
improvements  are  inapplicable:"  his  lordship  stmck  out 
the  words  "and  others.''  A  ftirther  objection  waif,  "that 
the  invention  for  which  the  said  letters  patent  were  granted, 
was  nuMre  extensive  than  and  did  not  correspond  with  the 
invention  described  in  the  specification:"  npon  this  hia 
lordship  observed — ^"I  think  the  attention  of  the  pkintiflf 
should  be  called  to  the  particnlar  part  or  parts;"  and  his 
lordship  made  the  same  remark  as  to  an  objection  of  dis- 
crepancy between  the  drawings  and  the  specificatbn.  A 
farther  objection  was^  that,  "before  the  patent,  means 
were  known  and  paUicly  used,  wherebj  ornamental  spots 
might  be  formed  in  bobbin-net  lace,  whilst  the  same  was 
in  progress  of  fabrication,  by  machinery,  and  that  such 
spots  was  formed  by  A.  B.,  &c.  (giving  names  and  addresses), 
and  by  divers  other  people  in  England  and  elsewhere.-'*  hia 

Second  ofajec-  lordship  stmck  out  these  latter  words.  The  second  ob- 
jection states  that  Jones  did  not  state  in  the  specification 
the  most  beneficial  method  with  which  he  was  then  ac- 
quainted of  practising  his  said  invention.  That  gives  the 
plaintiff  no  information  whatever.  [Tmdal,  C.  J. — ^The 
plaintiffs  must  know  whether  or  not  they  are  acquainted 
with  a  better  method:  and,  unless  the  foct  exists,  it  cannot 

Thirdoijection.  be  provcd.]  The  last  objection  amounts  to  no  more  than 
the  third  plea — that  the  invention  was  in  public  use  by 
others  before  the  date  of  the  letters  patent.  In  Fisher  v. 
Dewiek  the  names  and  addresses  of  the  several  persona 
who  had  used  the  alleged  invention  were  required  to  be 
given.  \Maule,  J. — Here,  a  particular  dass  of  persons  is 
pointed  out,  viz.  persons  engaged  in  the  manufacture  and 
finishing  of  lace  and  similar  fabrics  at  Nottingham  and 
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daewliBre.]  There  has  been  no  case  since  Fisher  r.  Dewkk  i$43. 
where  die  names  of  the  particalar  persons  using  the  in- 
dention have  not  been  given :  tiie  only  question  has  been 
whether  the  words  ''and  other  persons''  should  also  be 
inserted.  In  that  case  the  objeetion  was  even  more  sped- 
iie  than  thk:  it  applied  itself  only  to  a  particukr  descrip*- 
ticmoflaoe.  [Tmdal,C.J. — Of  macfaineiy  for  making  lace.] 

TiirDAX^  C.  J.-^The  new  roles  of  pleading  which  were 
made  in  Hilarjr  Termj  4  WilL  4,  under  the  authority  of 
the  statute  8  ft  4  Will.  4,  c  4ii,  s.  I,  were  made  and  came 
into  operation  long  before  the  Eoyal  assent  was  given  to 
the  statute  now  under  considfirationr^  & 6  WilL  4^  c.  88; 
and  therefore  we  are  not  at  liberty  to  assume  that  the  le- 
gislature did  not  at  the  time  of  passing  that  statute  cour 
template  the  existence  of  those  rules^  or  that  they  did  not 
know,  that»  in  an  aetion  for  the  infringement  of  a  patent, 
it  was  no  longer  competent  to  the  defendant  to  rest  hit 
delisnoe^  as  formedy,  upon  the  general  issue,  but  that  he 
mnst  state  his  defence  specially  upon  the  reoord.  That 
being  the  case,  we  are  bound  to  suppose,  that,  when  they 
direeled,  that» ''  in  any  addon  brought  against  any  person 
for  infringing  any  letters  patent,  the  defendant,  on  plead* 
ing  thereto,  shall  give  to  the  phiintifl^  and  in  any  sdre 
fodae  to  repeal  such  letters  patent,  the  plaintiff  shall  file 
with  his  declaration,  anotioe  of  any  obgectbns  on  which  he 
meana  to  rely  at  the  trial  of  such  action,  and  no  objection 
shaU  be  allowed  to  be  made  in  behalf  of  such  defendant  or 
^aintiff  respectively  at  such  trial,  nnlesa  be  prove  the  ob- 
jections stated  in  such  notice,''  tbey  meant  something  more 
particolar  and  more  definite  than  the  plea  itself.  What 
degree  of  particularity  is  required  it  is  difficult  precisely  to 
define:  the  question  in  each  case  must  be  whether  the  di« 
rections  of  the  statute  have  been  virtually  and  substantially 
complied  with. 

The  first  objection  states  that  Jones  was  not  the  true  and  First  oiigectiim. 


216  IN  THE  COMMON  FLEA8, 

1843.  first  inventor  of  the  said  invention^  the  same  having  been 
published  in  certain  specifications  of  patents  granted  to  two 
persons  who  are  named^  "and  also  by  other  persons  in 
other  books  and  writings^  before  the  date  of  the  said  letters 
patent  to  Jones/'  The  only  question  upon  that  is^  whe- 
ther it  would  not  be  a  more  fair  compliance  with  the  inten- 
tion of  the  statute  that  the  defendant  should  disclose  the 
names  of  the  authors  and  of  the  works  upon  which  he 
means  to  rely.  Upon  the  whole^  I  think  it  would  be  more 
fair  that  he  should  specify  in  his  notice  upon  what  parti- 
cular  books  and  writings  he  relies.  It  comes  pretty  closely 
within  the  analogy  of  the  cases  that  have  been  referred  to. 
And  no  hardship  will  be  imposed  upon  the  defendant  by 
adopting  this  course;  for,  should  he  at  any  time  before 
the  trial  discover  other  publications  which  he  might  wish 
to  avail  himself  of^  he  may  apply  to  a  Judge  for  leave  to 
add  them,  pursuant  to  the  proviso  in  the  clause  already 
mentioned  (18).  The  attention  of  the  witnesses  will  be 
thus  directed  to  the  precise  point  to  which  they  are  called 
Second  objec-  to  spcak,  and  much  useless  expense  avoided.  The  second 
objection  is  "  that  the  said  specification  does  not  sufBciently 
distinguish  between  what  is  old  and  what  is  new ;  that  the 
processes  therein  described  are  not  beneficially  applicable 
to  obtaining  starch  from  all  farinaceous  matters;  that 
Jones  did  not  state  in  his  said  specification  the  most  bene- 
ficial method  with  which  he  was  then  acquainted  of  prac- 
tising his  said  invention ;  that  the  proportions  and  direc- 
tions given  are  not  such  as  to  enable  an  ordinary  workman 
to  make  starch  of  a  quality  suitable  for  the  general  pur- 
poses of  commerce;  that  the  Maid  ^pedfication  i$  in  other 

(18)  **  Provided  always,  that  it  should  not  be  allowed  to  offer  other 

shall  and  may  be  lawful  for  any  objections  whereof  notice  shall  not 

Judge  at  Chambers,  on  summons  have  been  given  as  aforesaid,  to 

served  by  such  defendant  or  plain-  give  leave  to  offer  such  objections, 

tiff  on  such  plaintiff  or  defendant  on  such  terms  as  to  such  Jud^ 

respectively  to  shew  cause  why  he  shall  seem  fit." 


tion. 
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me^peete  unoerUnn,  mn^ffkieni,  and  ealadated  to  mislead**        1843, 
Tbe  last  daiue  hsving  been  withdrawn^  the  contest  as  to 
tlie  xeat  of  this  objection  has  yerj  properly  been  given  np; 
fior^  one  part  of  it  will  be  disposed  of  one  way  or  the  other 
by  the  spedficatiouj  and  the  other  is  amatter  that  mnst  be 
within  the  knowledge  of  the  plaintiffs.   The  third  oljection  ThMotj^etioB. 
isy  *' that  the  said  invention  was  in  nse  by  many  persons  be- 
finre  and  at  the  time  of  the  date  of  the  said  letters  patent^ 
and  particniarly  that  the  nse  of  rice  as  and  for  starch,  and 
the  nae  of  rice  flonr  as  and  for  starch,  and  the  preparing  rice 
floor  to  be  nsed  as  starch,  and  the  preparation  of  starch 
firom  whde  rice  and  from  rice  flour,  were  known  and  prac- 
tised by  persons  engaged  in  the  mannfacture  and  fimshing 
of  lace  and  similar  fabrics  at  Nottingham  and  eUewhere 
before  and  at  the  time  of  the  grant  of  the  said  patent  to 
Jones.^     It  appears  to  me,  that,  if  the  words  **  and  else- 
wheare''  are  struck  out,  there  can  be  no  objection  to  this 
fixnn  of  notice.    I  think  this  case  is  distinguishable  firom 
fiAer  v.  Bewick.     That  was  a  patent  for  "  improved  ma- 
chinery for  the  manufacture  of  bobbin-net  lace;''  and  it 
waa  very  possible  that  the  use  of  particular  parts  of  the 
madiinery  may  have  been  known,  but  only  to  those  using 
tiiem;  and  therefore  the  notice  as  firamed  gave  the  plain- 
tiff no  means  of  discovering  who  those  persons  were,  but 
could  only  tend  to  mislead.     But  this  is  a  patent  for  im- 
provements in  the  manufacture  of  starch  generally ;  and 
the  notice  limits  the  allegation  of  user  to  a  class  of  persons 
engaged  in  a  particular  trade  at  a  given  place :  it  is  quite 
as  open  to  the  plaintiffs  to  make  inquiry  amongst  the  per- 
sons pointed  out,  as  to  the  defendant ;  there  is  nothing  to 
mislead.    Striking  out  the  words  ''  and  elsewhere,''  there- 
fore, I  think  the  third  objection  cannot  properly  be  found 
iaolt  with. 

EasKiNS,  J. — I  am  of  the  same  opinion.   The  legislature 
most  be  taken  to  have  intended  that  the  notice  of  objeo- 
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1843.  tiona  to  a  patent  ahould  convey  to  the  plaintiff  more  aped* 
fie  information  of  the  matters  intended  to  be  urged  against 
the  validity  of  the  patent  than  is  usually  presented  by  the 
pleas.  The  C!ourt  must  see  that  the  objections  are  reason- 
ably particular,  and  oony^  fJEor  infonnation  to  the  plaintiff. 
It  seems  to  me,  that,  with  the  alterations  suggested  by  the 
Lord  Chief  Justice,  these  objections  will  properly  convey 
to  the  plaintiffs  all  the  information  they  are  entitled  to. 

Mauu,  J. — I  also  think,  that,  in  the  notice  of  objec- 
tions, the  statute  requires  the  statement  to  be  more  pre- 
cise and  particular  than  is  necessary  in  pleading,  and  that 
we  must  assume  that  the  l^slature  had  competent  know- 
ledge of  the  new  rules  of  pleading  when  the  act  passed. 
Third  objection.  In  Flshcr  V.  Dewick,  the  patent  was  taken  out  for  'improved 
machinery  for  the  manufacture  of  bobbin-net  lace.'^  The 
objection  that  was  there  held  to  be  insufficient,  was, 
''  that  a  particular  improvement  had  been  used  by  A.  B., 
&c.  (giving  names  and  addresses),  and  dwer»  other  people 
in  this  kinffdom  and  eleewhere/^  That  clearly  was  no 
particulaiization  of  the  statement  in  the  plea,  that  the 
alleged  invention  was  not,  at  the  time  when  the  letters 
patent  were  granted,  a  new  invention :  the  objection  was 
quite  as  wide  as  the  plea;  and  it  was  suggested  that  it 
should  be  narrowed  by  inserting  the  names  of  all  the  per- 
sons who  had  used  the  alleged  invention.  Here,  the  patent 
i&  *^toit  improvements  in  treating  or  operating  on  farina- 
ceous matter,  to  obtain  starch  and  other  products,  and  in 
manufacturing  starch.^'  The  objection  is,  not  that  cer« 
tain  persons  and  others  had  before  the  date  of  the  letters 
patent  used  the  same  process  as  that  used  by  the  plaintifis 
for  operating  on  farinaceous  matter  and  making  starch : 
but  it  materially  narrows  it,  and  excludes  all  public  user 
except  of  starch  prepared  from  rice  or  from  rice  flour  for  a 
special  and  limited  purpose,  viz.  in  the  manufacture  and 
finishing  of  laoe  and  similar  fabrics.    That  clearly  is  a 
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nfficiait  partioEdimation  of  tiie  objectioii  intended  to  be        ig4d. 

relied  «m:  it  pointt  the  attention  of  the  plaintiflb  witk 

renoDable  piedaion  to  the  difBcnlty  he  has  to  meet.    M7 

own  opimon  is,  that  it  would  not  be  nnreasonable  that  the 

woida  ^'at  Nottingham  andebewhere"  shonld  stand ;  tear, 

tlie  ebuBB  of  persons  being  thns  specified,  I  think  all  the 

infionnaftion  that  can  be  required  is  given.    But  upon  this 

point  I  will  not  oppose  the  impression  of  the  rest  of  the 

Court*     Aa  to  requiring  the  defendant  to  name  authors  or  Fint  objcctioii. 

books  in  which  the  alleged  invention  Ib  said  to  have  been 

prerioiulj  published,  my  mind  has  somewhat  fluctuated. 

That  the  alleged  invention  has  before  been  the  subject  of 

a  patent  is  a  substantial  objection  to  the  patent.    In  the 

same  way,  I  think  it  is  an  objection  to  a  patent  that  the 

alleged  invention  has  previously  been  published  in  a  book. 

But  I  think  it  is  not  unreasonable  to  require  the  defendant 

to  ^ve  some  description  of  the  book.    As  to  the  second  Second  olijeo- 

objection,  the  general  words  at  the  end  being  struck  out 

bj  coosentp  I  see  no  ground  for  complaining  of  that. 

Upon  the  whole,  therefore^  I  agree  with  the  Lord  Chief 

Justice  and  my  Brother  Erskine  that  the  defendant  should 

be  required  to  describe  particularly  the  books  and  writings 

refiarred  to  in  his  first  objection,  and,  that  being  done, 

and  the  words  ''and  elsewhere''  being  expunged  firom  the 

third  objection,  the  rest  may  stand. 

Cbssswxix^  J.— It  is  difficult  to  lay  down  any  general 
nde  as  applicable  to  cases  of  this  sort.  If  thii  act  of  par- 
liament had  passed  before  the  new  rules  of  pleading  were 
made,  I  should  have  thought  that  the  6th  section  was 
framed  with  a  view  to  give  to  patentees  precisely  that  pro- 
tection which  those  rules  have  given  them  by  compelling  the 
defendant  to  plead  his  defence  specially.  But,  as  those 
rales  were  npon  the  table  of  each  House  of  parliament  be- 
fore the  passing  of  the  5  ft  6  Will.  4,  c.  88,  we  are  bound 
to  assume  that  the  legislature  were  aware  of  them,  and 
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1843.  therefore  that  they  intended  by  the  notice  to  giro  the 
phiintifiF  more  predse  information  as  to  the  objections  to 
be  relied  on  at  the  trial  than  he  conld  acquire  firom  the 
record.  As  to  the  first  part  of  the  case,  taking  the  objec- 
Fint  objectum.  tion  to  be  that  the  invention  had  been  made  known  to  the 
public,  before  the  date  of  Jones's  patent,  by  means  of  books 
and  writings,  I  think  we  are  justified  in  calling  npon  the 
defendant  to  particnlarise  the  books  and  writings  to  which 
he  means  to  refer.  As  to  the  rest,  I  agree  with  the  rest 
of  the  Court. 

Bnle  absolute  accordingly 


Saturday^  FiTZGBaALD  V.  EvANS. 

Jan.  28th.      m 
A  writ  of  ram-    i-  ALFOUB.D,  Serjeant,  moved  for  a  distringas  to  compel 
&o^*^'^e     <^ppeai^aiice.    It  appeared  from  the  affidavits  that  due  at- 
piaintiff  cUim     tempts  had  been  made  to  serve  the  defendant  with  a  copy 
terest  thereon,    of  the  writ  of  summons,  but  without  success,  and  that 
notiuuniiigaiiy  search  had  been  made  for  an  appearance  on  the  27th 
^Ucht^in-      ^iB^*^^'  <^d  ^^^^  found:  but  it  also  appeared  that  the 
terest  was  to  be  copy  left  at  the  defendants  dwelling-house  was  defectively 
HeXno  *~~     indorsed — **  The  plaintiff  claim  50/.,  and  interest  thereon, 
Sit^old^a     ^^^  ^®^*'  ^^  2/.  2*.  for  costs '*— specifying  no  day  from 
distringas.         which  the  interest  was  to  be  calculated.     [Maule,  J. — Is 
the  service  of  an  irregular  writ  a  good  service  ?]    If  the 
writ  be  defective,  the  defendant  may  come  and  move 
to  set  it  aside.     [Maude,  J. — ^If  the  defendant  had  been 
served,  the  service  might,  I  apprehend,  have  been  set  aside. 
It  occurred  to  me  on  a  former  occasion  (19),  that,  in  order 
to  entitle  the  plaintiff  to  a  distringas  to  compel  the  defend- 
ants appearance,  there  must  have  been  a  due  attempt  to 

(19)  See  Fitzgerald  v.  Curtis,  ante^  p.  55. 
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a  writ  to  which  the  defendant  was  bonnd  to  appear,  1843. 
and  which  must  therefore  inevitably  lead  to  an  appear- 
ance.] It  may  be  that  the  defendant  might  snccesafally 
impeach  this  writ  by  motion :  bnt,  if  he  omits  to  take  that 
eonrae  (20),  he  is  bonnd  to  appear.  The  distringas  issues 
i^cm  the  assumption  that  the  process  has  come  to  the 
hands  of  the  parfy. 

TiKDAi«»  C.  J. — ^I  think  the  distringas  may  go.  To  with- 
hold it  would  be  anticipating  an  objection  on  the  part  of 
the  defendant  that  may  never  be  taken.    If  the  defective 
indonement  on  the  writ  of  summons  is  an  objection  to 
the  lasnmg  of  a  distringas,  it  will  come  more  properly  from 
the  otber  side. 

The  rest  of  the  Court  (Mavlb,  J.,  reluctantly)  concnr- 
ling— 

Rule  granted. 

(20)   Within  the   period  pre-      ezpiratioii  of  the  time  for  entering 
KTibed  by  the  33rd  rule  of  Hilary      an  appearance. 
Tern,  2  WiD.  4^  that  if,  before  the 
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1843. 


Jan.2M. 

On  the  1ft  of 
Jumarj,  1841, 
one  O.  Y.  giTo 
aoognoTitin 
an  action  ad- 
Tendyoom- 
msnood  againft 
him  by  a  cre- 
ditor.   The 
oognorit  wu 
not  filed  nntil 
theletoTFeb- 


BirFiN  and  Another^  Asaigiiees  of  Gboroe  YobkBj  an 
Insolvent  Debtor,  v.  Joseph  Yoekb. 

IHIS  was  an  action  of  debt,  which  wis  commenced  on 
the  6th  of  Maj,  1842,  for  the  purpose  of  reooTering  the 
sum  of  207/.  7i.  2d.  The  declaration  was  for  money  had 
and  received  and  upon  an  account  stated.  Plea,  never  in- 
debted. By  order  of  Mauley  J.,  the  following  case  was 
stated  {ixc  the  opinion  of  the  Court : — 
On  the  2l8t  of  December,  1840,  an  action  waa  adversely 
roarj.  On  tiie  commenced  in  the  Court  of  Exchequer  against  the  insol- 
ary,i842ji^.  ▼ont,  Ocorge  Yorkc,  by  the  present  defendant  upon  a  dis- 
S^  tiS*^!^  honored  promissory  note  of  the  said  George  Yorke  given 
no^  and  a fi.    for  money  and  goods;  and  on  the  1st  of  January,  1841, 

sft«  iflBnedfUndeF 

which  the  goods  and  before  the  now  defendant  had  declared  in  that  action, 
Mixed aaiSIb  ^^^  ^^^  Georgc  Yorko,  being  then  in  insolvent  circum- 
tt^BiIwquall  stances  (but  which  was  not  then  known  to  the  present  de- 
lyeoid,  and  the  fondant)  gave  to  the  present  defendant  a  cognovit,  author- 
iS^Oie'ez.  '  izing  him,  in  case  default  should  be  made  by  the  then  de- 
fendant in  payment  of  the  sum  of  800/.  (being  the  debt  in 
that  action),  with  interest  thereon  at  the  rate  of  5/.  per 
cent,  per  annum,  together  with  costs,  on  the  7th  of  January 
then  instant,  to  enter  up  judgment  for  the  said  sum  of  300/. 
and  interest  and  costs,  and  also  the  costs  of  entering  up 
such  judgment^  and  of  suing  out  execution  thereupon,  and 
thereupon  forthwith  to  sue  out  execution  for  the  same,  to- 
ditor  at  whoie  S^^her  with  the  amount  of  officers'  fees,  sheriff's  poundage, 
mted  ''der''  ^^^^  ^^  levying,  and  all  other  incidental  expenses.  The 
ea.  la.  on  the  coguovit  was  not,  nor  was  any  copy  thereof,  filed  as  re- 
1842;  anSon    qnircd  by  *the  statutes  8  Geo.  4;,  c.  89,  and  1  &  2  Vict. 

the  22nd  of 
Jnly,  1842,  he 

obtihied  hia  discharge  nnder  the  1  &  2  Viet,  c.  110 :— Held,  that,  the  cognovit  not  having 
heen  filed  nor  jadgment  sicned  or  ezecntion  iiened  thereon  within  twenty-one  days,  pnnoant 
to  the  3  Geo.  4,  c.  39,  and  1  &  2  Viet.  c.  110,  s.  60,  the  cognovit  and  the  jndgment  and  eie- 
eation  thereon  were  void  as  against  the  assignees,  and  that  the  latter  were  oonseonently  entitled 
to  recover,  in  an  action  for  money  had  and  received,  the  whole  proceeds  of  the  levy,  dedneting 
only  ths  sum  paid  for  taxes. 


prases,  and  a 


rfor 
gfimod  taxes, 
handed  over  to 
the  creditor. 
O.  Y.  after- 
wards  SQirared 
judgment  by 
deliuiltinan 
action  broogfat 
against  him  by 
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c.  110,  nnta  the  lit  of  Febmaiy,  1841.    On  the  24th  of       1843. 


Bimif 

9. 

Tomu. 
Jndgmeat  and 


Jamiaiy,  1842^  judgment  w m  signed  on  the  eognoritj  and 
on  the  same  day  a  writ  of  fieri  fiusiai  issued  oat  of  the       '^'v, 
Coort  of  Exchequer  upon  that  judgment^  directed  to  the  ^"^ 

dicrifif  of  SnsseZf  indorsed  to  levy  824/.  4t.  6d.,  and  interest 
thereon  at  4L  per  cent,  per  annum  from  the  22nd  of 
January,  1842,  tiU  paid,  with  1/.  If.  fivr  the  said  writ. 
Under  this  writ  the  now  defendant  caused  certain  goods 
€f  the  said  George  Yorke  to  be  seized  and  sold.  The 
seisuxe  was  made  on  the  7th  of  February,  184!t,  and  the 
sale  took  place  on  that  and  the  two  following  days.  The 
gron  proceeds  of  the  sale  amounted  to  2072. 7t.  2tf.,  which 
was  applied  in  the  following  manner,  that  is  to  say,  the 
sum  of312. 4#.  l<if.  waspaid  in  discharge  of  certain  assessed 
taxes  doe  to  her  Mjgesty  from  the  said  George  Yori^,  the 
sheriff  retained  862.  4f •  6d.  for  charges,  and  paid  the  re- 
mainder, amounting  to  1402. 18«.  7d.,  to  the  now  defend- 
ant. After  the  above  sale,  John  Sherwood,  one  of  the 
now  plaintiffs,  brought  an  action  against  Gteorge  Yorke,  in 
which  judgment  was  suffered  by  defisult;  and  on  the  14th  imprboimie&t 
of  April,  1842,  George  Yorke  was  arrested  for  debt,  at  the  "^'"^^"^^ 
suit  of  Sherwood,  under  a  writ  of  capias  ad  satisfaciendnm 
in  the  said  action;  and,  on  the  15th  of  the  same  month, 
he  went  to  Horsham  gaol  under  that  arrest  as  a  prisoner 
liar  debt,  and  continued  a  prisoner  for  debt  in  such  gaol 
under  that  arrest  until  the  22Bd  of  July^  1842,  when  he  DiMfawse. 
was  £schsrged  according  to  the  provisions  of  the  statute 
lfc2Y]ot.c.  110. 

His  petition  under  that  statute  was  signed  on  the  21st 
of  April,  1840,  and  filed  on  the  following  day.  The  vesting 
order  was  dated  the  28rd  of  April,  1842;  and  on  the  80th 
of  the  same  month  of  April  the  phdntiffi  were  appointed 
aasigBees  of  the  insolvent's  estate  and  effocts.  The  insoU 
venfs  schedule  was  filed  on  the  14th  of  May,1842,  and 
his  petition  heard  on  the  22nd  of  July  in  the  same  year. 
The  qypobitment  of  the  plaintiffs  as  assignees,  and  all 
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1843.  the  other  proceedings  were  made  and  had  under  the  pro- 
▼isiona  of  the  1  ft  2  Vict.  c.  110. 

The  character  of  the  plaintiffs  as  such  assignees^  as  stated 
in  the  declaration,  was  admitted ;  and  it  was  admitted  that 
they  became  such  assignees  on  the  80th  of  April,  1842, 
when  they  were  so  appointed  as  above  mentioned. 

The  question  for  the  opinion  of  the  Court  was — whether, 
under  the  60th  section  of  the  statute  1  &  2  yict.c.  110,  the 
plaintiflb  were  entitled  to  recover  the  said  sum  of  207/.  7m. 
2d.f  or  any  part  thereof,  from  the  defendant.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  so  entitled  to 
recover  from  the  defendant  the  said  sum,  or  any  part 
thereof,  judgment  was  to  be  entered  for  the  plaintiffs,  by 
confession,  for  the  whole  or  such  part  of  the  said  sum  as 
the  Court  should  think  them  entitled  so  to  recover :  but,  if 
the  Court  should  think  that  the  plaintiffs  were  not  entitled 
to  recover  any  part  of  the  said  sum,  judgment  was  to  be 
entered  for  the  defendant,  by  nolle  prosequi. 

jBoff^NM,  Serjeant  (Monioffu  Chambers  yurBB  with  him),  for 
the  plaintiffs. — ^The  cognovit  not  having  been  filed,  or  judg- 
ment signed,  or  execution  issued  thereon  within  twenty- 
one  days,  such  cognovit,  and  the  judgment  and  execution 
subsequently  entered  up  and  executed  thereon,  are  fraudu- 
lent and  void  as  against  the  assignees;  and  consequently 
the  plaintiffs  as  assignees  are  entitled  to  recover  the  amount 
3  Geo.  4p  c.  39,  levied  thereunder.  The  1st  section  of  the  8  Geo.  4,  c.  89, 
after  reciting  that*' injustice  is  frequently  done  to  creditors 
by  secret  warrants  of  attorney  to  confess  judgments  for  se- 
curing the  payment  of  money,  whereby  persons  in  a  state 
of  insolvency  are  enabled  to  keep  up  the  appearance  of 
being  in  good  circumstances,  and  the  persons  holding  such 
warrants  of  attorney  have  the  power  of  taking  the  property 
of  such  insolvents  in  execution  at  any  time,  to  the  exclu- 
sion of  the  rest  of  their  creditors,^'  for  remedy  thereof 
enacts,  '^  that,  from  and  after  the  29th  of  September  then 
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next^  if  the  bolder  thereof  shall  think  fit^  every  warrant  of  1843. 
attorney  to  confess  judgment  in  any  personal  action^  or  a 
true  ocqiy  thereof,  and  of  the  attestation  thereof,  and  the 
defeasance  and  indorsements  thereon,  in  case  such  warrant 
of  attorney  shall  be  given  to  confess  judgment  in  bis 
Majesty^a  Court  of  King's  Bench  at  Westminster,  or  such 
a  tme  copy  thereof  as  aforesaid  in  case  such  warrant  of 
attoniey  ahall  be  given  to  confess  judgment  in  any  other 
Court,  shall,  within  twenty-one  days  after  the  execution  of 
such  warrant  of  attorney,  be  filed,  together  with  an  affidavit 
of  the  time  of  the  execution  thereof,  with  the  clerk  of  the 
docquets  and  judgments  in  the  said  Court  of  King's  Bench/' 
The  eouaequences  of  a  non-compliance  with  the  directions 
contained  in  s.  1,  are  pointed  out  by  s.  2:  which  enacts.  Section  2. 
"  tbat,  if  at  any  time  after  the  expiration  of  twenty-one 
da^s  next  after  the  execution  of  such  warrant  of  attorney, 
a  commiamon  of  bankrupt  shall  be  issued  against  the  per- 
son who  shall  have  given  such  warrant  of  attorney,  under 
which  he  shall  be  duly  found  and  declared  a  bankrupt, 
tben  and  in  such  case,  unless  such  warrant  of  attorney,  or 
a  copy  thereof,  shall  have  been  filed  as  aforesaid  within 
tlie  said  space  of  twenty-one  days  from  the  execution 
theieof,  or  unless  judgment  shall  have  been  signed  or  exe- 
cution issued  on  such  warrant  of  attorney  within  the  same 
period,  such  warrant  of  attorney y  and  the  judgment  and  ewt^ 
adum  thereon^  shall  be  deemed  fraudulent  and  void  against 
the  auiffnees  under  such  commission,  and  such  assignees  shall 
be  entitled  to  recover  back  and  receive,  fir  the  use  of  the  cre- 
ditors qf  euch  bankrupt  at  large,  all  and  every  the  monies 
levied  or  effects  seized  under  and  by  virtue  of  such  judgment 
and  execution.*'  And  s.  3  places  cognovits  upon  the  same 
footing  in  this  respect  as  warrants  of  attorney.  By  the  1  ^  &  2  Vict.  c. 
&  2  Vict.  &  110,  s.  60,  reciting  that  an  act  passed  in  the 
3  Geo.  4,  (c.  39),  intituled  &;c.,  and  that  it  was  expedient 
to  extend  the  provisions  of  that  act,  it  is  enacted ''  that  the 
last-mentioned  act  shall  extend  to  the  provisional  or  other 

vol  VI.  Q 
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1843.  assignee  or  assignees  of  every  prisoner  whose  estate  shall 
after  the  expiration  of  twenty-one  days  next  after  his  exe- 
cution of  such  warrant  of  attorney,  or  giving  of  such  cog- 
novit actionem  as  therein  mentioned^  be  vested  in  the 
provisional  assignee  of  the  said  Court  for  the  relief  of  in- 
solvent debtors  by  virtue  of  this  act,  as  if  the  last-mentioned 
act  had  been  expressly  herein  enacted;  and  every  such 
warrant  of  attorney,  and  judgment  and  execution  thereon, 
and  every  such  cognovit  actionem,  and  judgment  entered 
up  thereon,  and  execution  taken  out  on  such  judgment,  as 
are  declared  by  the  last-mentioned  act  to  be  fraudulent 
and  void  against  the  assignees  mentioned  therein,  shall  be 
deemed  equally  fraudulent  and  void  against  the  provisional 
or  other  assignee  or  assignees  of  such  prisoner,  appointed 
under  this  act,  and  such  provisional  or  other  assignee  or 
assignees  shall  be  entitled  to  recover  back  and  receive,  for 
the  use  of  the  creditors  of  such  prisoner,  all  and  every  the 
monies  levied  and  effects  seized  under  or  by  virtue  of  any 
such  judgment  or  execution/'  The  effect  of  that  clause  is, 
to  make  the  provisions  of  the  8  Oeo.  4,  c.  89,  operate  as 
beneficially  for  assignees  of  insolvent  debtors  as  for  assignees 
of  bankrupts.  The  words  are  perfectly  clear  and  unam- 
biguous :  they  operate  an  unlimited  and  unqualified  avoid- 
ance of  all  judgments  and  executions  upon  warranto  of  at- 
torney and  cognovits  as  to  which  the  directions  of  s.  1  have 
not  been  strictly  complied  with — Dillon  v.  Edwards,  2  M. 
&  P.  650.  In  Hurst  v.  Jennings,  6  B.  &  C.  650,  8  D.  &  B. 
424,  a  bond  upon  the  fiace  of  it  appeared  to  be  conditioned 
for  the  payment  of  a  sum  certain,  but  by  an  indenture  of 
the  same  date,  declaring  the  purposes  for  which  the  bond 
was  executed,  it  was  agreed  that  it  should  be  lawful  for  the 
obligees  in  the  bond  to  commence  an  action  and  to  proceed 
to  judgment  whenever  they  should  think  fit,  and,  upon 
judgment  being  obtained,  to  issue  execution,  and  that  the 
judgment  should  be  a  security  for  the  payment  to  the 
obligees,  on  demand,  of  all  sums  of  money  which  then  were 
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or  might  thereafter  become  due  to  them.  A  judgment  1843. 
liATing  been  entered  up  by  virtue  of  this  deed,  and  execu- 
tion issued — ^it  was  held  that  the  indenture  by  virtue  of 
which  the  judgment  was  entered  up,  was,  in  legal  effect,  a 
oognoYit  actionem  within  the  meaning  of  the  8rd  section  of 
the  8  Geo.  4,  c.  89,  or,  if  not,  that  it  was  a  contrivance  to 
defeat  the  provisions  of  that  statute,  and  the  indenture  not 
having  been  filed  with  the  proper  officer  within  twenij-one 
days  after  its  execution,  and  judgment  not  having  been 
ent»«d  up  within  that  period,  as  required  by  the  statute, 
the  Court,  upon  an  application  by  the  assignees  of  the 
ohligoT,  who  had  become  bankrupt,  ordered  the  execution 
to  be  withdrawn.  And  in  Everett  v.  WelU,  2  Man.  ft  Gr. 
269, 2  Scott,  N.  B.  525,  it  was  held  that  a  warrant  of  at- 
tomqr  which  had  not  been  filed,  and  on  which  judgment 
had  not  been  signed  or  execution  issued,  within  twenty-one 
days  from  the  execution  thereof,  pursuant  to  the  8  Geo.  4, 
c.  39,  was  firaudulent  and  void  as  against  assignees,  though 
the  petitioning-creditor's  debt  upon  which  the  fiat  was 
founded  did  not  exist  at  the  time  of  the  execution  of  the 
warrant  ofattomey  or  within  twenty-one  days.  It  was  there 
contended  that  the  legislature  never  could  have  contem- 
plated the  protection  of  creditors  who  had  no  existence  at 
the  time  the  warrant  of  attorney  was  given;  or  that,  the 
twenty-one  days  once  passed,  the  warrant  of  attorney  would 
be  void  at  any  period  however  remote.  But  Tindal,  C.  J., 
said :  ''  I  do  not  perceive  how  we  can  put  upon  the  statute 
3  Geo.  4,  c.  89,  the  construction  we  are  called  on  by  the 
defendant  in  this  case  to  put  upon  it,  without  inserting  in 
it  something  which  is  not  to  be  found  in  the  act,''  And, 
after  referring  to  the  2nd  section  of  that  act,  his  lordship 
proceeds :  ''  We  are  called  upon  to  decide  that  this  chmse 
does  not  apply  to  a  case  where  the  petitioning-creditor's 
debt  upon  which  the  fiat  issues  is  not  a  debt  existing 
within  the  twenty-one  days;  for,  the  allegation  in  the  re- 
plication is,  that  the  bankrupt  was  not  indebted  to  the 

q2 
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1843.  petitioning-creditor  until  after  the  expiration  of  twenty-one 
days  from  the  time  of  the  execution  of  the  warrant  of  at- 
torney. That  would^  in  effect,  be  importing  into  the  act  a 
condition  which  we  do  not  find  there.  It  ia  the  duty, 
however,  of  all  Courts  to  confine  themselves  to  the  words 
of  the  legislature,  nothing  adding  thereto,  nothing  dimi- 
nishing. It  is  said  that  this  case  is  not  within  the  mischief 
contemplated  by  the  statute.  To  this  remark  I  do  not 
accede.  The  object  of  the  act  was  to  prevent  parties  from 
being  deceived  by  an  appearance  of  stability  an^  solvency 
in  those  who,  having  secretly  given  warrants  of  attorney 
to  confess  judgments,  were  liable  at  any  moment  to  have 
all  their  substance  swept  away  by  the  favoured  creditor,  to 
the  injury  of  those  who  had  been  deluded  into  giving  them 
credit  by  the  false  light  they  had  held  out.  The  mischief 
would  be  the  same  whether  the  debtor  was  or  was  not  in  a 
situation  to  be  made  a  bankrupt  at  the  time  of  giving  the 
warrant  of  attorney,  or  within  twenty-one  days  after.  To 
prevent  this,  the  act  requires  a  certain  degree  of  publicity 
to  be  given  to  the  execution  of  these  instruments.''  These 
cases  support  the  clear  and  manifest  intention  of  the  act. 
The  doubt  suggested  by  Abbott,  C.  J.,  in  fVilson  v.  Whii- 
aker,  M.  &  M.  8,  whether  the  statute  applied  to  the  case  of 
an  execution  executed  before  any  act  of  bankruptcy,  at  all 
events  cannot  apply  to  the  case  of  an  insolvent  debtor. 
The  gross  proceeds  of  the  levy  were  207/.  7i.  2d. ;  the  sheriff 
paid  thereout  for  taxes  81/.  48.  Id. ;  the  whole  transaction 
being  void,  the  sheriff  was  not  entitled  to  deduct  the 
charges,  and  consequently  the  plaintiffs  are  entitled  to  the 
balance  of  176/.  Ss.  Id. 

Ckarmea,  Serjeant  {Barstowirss  with  him),  contra. — ^The 
cognovit  was  given  in  a  suit  commenced  adversely;  and, 
though  not  filed  nor  any  judgment  entered  up  within 
twenty-one  days,  as  required  by  the  statute  8  Gtoo.  4,  c.  89, 
yet  execution  was  executed,  and  the  money  paid  over  before 
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ihe  debtor  went  to  prison^  and  it  does  not  appear  that  the        1843. 
present  defendant  had  any  notice  of  his  debtor's  insolvency 
at  the  time  he  took  the  security.    If  the  statute  enables 
the  assignees  to  recover  back  money  received  under  such, 
circumstances,  they  would  be  so  entitled  at  any  time  within 
six  years  after  the  levy;  but^  before  they  will  put  so  in* 
eonvenient  a  construction  upon  the  words  of  the  8  Geo.  4^ 
c.  39^  the  Court  must  be  satisfied  that  they  clearly  warrant 
it.    In  construing  the  1  &  2  Vict.  c.  110,  s.  60,  regard 
must  be  had  to  the  state  of  the  bankrupt  law  at  the  time 
of  the  passing  of  the  8  Geo.  4,  c.  39.  Under  the  insolvent 
act,  the  assignees  take  the  property  of  the  insolvent  from 
the  time  of  his  first  imprisonment,  except  in  the  case  of  a 
ToJontary  conveyance  or  assignment,  which  is  provided  for 
by  8.  59.     The  61st  section  enacts,  "  that,  in  all  cases 
where  any  prisoner  whose  estate  shall  have  been  vested  in 
the  provisional  assignee  under  this  act,  shall  have  executed 
any  warrant  of  attorney  to  couicss  judgment,  or  shall  have 
given  any  cognovit  actionem,  or  bill  of  sale,  whether  for  a 
valuable  consideration  or  otherwise,  no  person  shall,  after 
the  commencement  of  the  imprisonment  of  such  prisoner, 
avail  himself  or  herself  of  any  execution  issued  or  to  be  is* 
sued  upon  any  judgment  obtained  or  to  be  obtained  upon 
such  warrant  of  attorney  or  cognovit  actionem,  or  of  such 
bill  of  sale,  either  by  seizure  and  sale  of  the  property  of 
such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  pro- 
perty theretofore  seized,  or  any  part  thereof;  but  that  any 
person  or  persons  to  whom  any  sum  or  sums  of  money  shall 
be  due  in  respect  of  any  such  warrant  of  attorney  or  cog- 
novit actionem,  or  of  such  bill  of  sale,  shall  and  may  be  a 
creditor  or  creditors  for  the  same  under  this  act.''    That  is 
putting  the  imprisonment  upon  the  same  footing  as  an  act 
of  bankruptcy  under  the  old  bankrupt  law.    None  of  the 
cases  dted  directly  apply  to  the  present :  in  none  of  them 
had  the  execution  been  completely  executed,  as  here.    The 
dictum  of  Lord  Chief  Justice  Abbott,  in  Mlson  v.  mMaker, 
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1843,  M.  &  M.  8,  is  strongly  in  favour  of  the  defendant.  ''  If  it 
were  necessary/'  said  his  lordship,  ''to  consider  what  might 
be  the  effect  of  such  a  warrant  of  attorney,  judgment,  and 
execution  as  the  present,  when  the  execution  had  been 
executed  h^ure  any  act  of  bankruptcy,  I  should  be  very  un- 
willing to  decide  that  question  here.  Even  such  a  case 
would  satisfy  the  words  of  the  statute  3  Gteo.  4;  but  it  is 
necessary  to  affix  a  reasonable  construction  to  a  statute, 
and  the  incouTenience  consequent  on  extending  it  to  cases 
where  there  had  been  no  act  of  bankruptcy,  might  be  very 
great;  since,  in  that  case,  a  warrant  of  attorney  might  be 
given  without  the  requisite  formalities,  and  judgment 
signed,  and  execution  issued  upon  it,  even  before  the  party 
was  at  all  in  trade;  and  all  these  proceedings  would  sub- 
quently  become  void/'  The  point  came  before  the  Court  in 
Brook  V.  Mitchettj  8  Scott,  789,  6  New  Cases,  849,  but  was 
not  decided,  the  judgment  of  the  Court  proceeding  upon  a 
formal  objection.  In  Everett  v.  Wells,  2  Scott,  N.  R.  532, 
Mr.  Justice  Erskine  is  supposed  to  have  made  a  distinction 
between  a  seizure  and  an  execution  actually  executed: 
but,  as  that  was  not  necessary  to  the  case  then  under  dis- 
cussion, and  the  expression  is  not  found  in  2  M.  &  Ghr.,  the 
former  reporter  must  have  misapprehended  that  which  feU 
from  the  learned  Judge.  At  the  time  of  the  passing  of 
the  8  Geo.  4^  c.  89,  the  state  of  the  bankrupt  law  was  this 
— ^if  a  judgment  had  been  signed  on  a  warrant  of  attorney 
or  cognovit,  and  execution  issued  and  completed  by  seizure 
and  sale  more  than  two  months  before  the  issuing  of  a 
commission,  such  execution  would  not  be  defeated  by  a 
secret  act  of  bankruptcy--49  Geo.  8,  c.  121,  s.  2.  The  3 
Geo.  4,  c.  89,  intended  to  take  out  of  the  operation  of 
the  49  Geo.  8,  c.  121,  s.  2,  the  case  of  a  judgment  and 
execution  on  a  warrant  of  attorney  or  cognovit  which  had 
not  been  filed  or  acted  upon  in  the  manner  pointed  out 
within  the  twenty-one  days.  The  case  is  certainly  fraught 
with  difficulty :  but  the  obvious  inconvenience  that  must 
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resolt  from  the  oonstraction  contended  for  on  the  part  of        i84d. 
Hie  plaintifiB^  will  induce  the  Court  to  pause  before  they 
yield  to  it.     [Thtdal,  C.  J. — ^The  incouTenience  ia  of  the 
party's  own  seeking :  he  has  omitted  to  obey  the  very  plain 
directions  of  an  act  of  parliament] 

Bompas,  Serjeant,  was  heard  in  reply. 

TiNDALy  C.  J. — ^It  now  becomes  necessary  for  us  to  con- 
sider the  question  that  came  before  the  Court  in  the  case 
of  Brook  ▼.  MUeheU,  8  Scott,  789, 6  New  Cases,  849,  where, 
however,  it  was  unnecessary  to  give  any  opinion  upon  it, 
because  the  case  went  off  upon  a  point  of  form :  and,  al- 
thongii  this  case  arises  upon  a  provision  in  the  1  &  2  Vict. 
c  110,  applicable  to  insolvent  debtors,  its  decision  will 
turn  upon  the  construction  to  be  put  upon  the  8  Oeo. 
^  c  89.  The  question  is,  whether,  where  money  has  been 
levied  nnder  a  judgment  signed  on  a  cognovit  given  in  an 
adverse  suit^  the  cognovit  not  having  been  filed  or  the 
judgment  thereon  entered  up  within  twenty-one  days  from 
its  date,  and  the  money  haying  been  actually  paid  to  the 
creditor  before  the  imprisonment  of  the  debtor,  the  case 
does  or  does  not  fiedl  within  the  60th  section  of  the  1  &  2 
Vict.  c.  110.  The  60th  section  of  the  1  &  2  Vict.  c.  110 
having  incorporated  the  provisions  of  the  8  Geo.  4,  c.  39, 
it  becomes  necessary  to  consider  whether  the  payment  in 
question  is  one  that  can  be  recoyered  back  by  the  assignees 
under  the  last-mentioned  act.  That  act  contemplates  the 
case  of  a  warrant  of  attorney  or  cognovit  which  has  not 
been  filed  or  upon  which  no  judgment  has  been  entered  up 
or  execution  issued  within  twenty-one  days :  the  words  of 
the  2nd  section  are  extremely  precise  and  explicit — ''  if  at 
any  time  after  the  expiration  of  twenty-one  days  next  after 
the  execution  of  such  warrant  of  attorney  [or  cognovit, 
s.  8],  a  commission  of  bankrupt  shall  be  issued  against  the 
person  who  shall  have  given  such  warrant  of  attorney  [or 
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1843.  ^  oognoyit],  under  wUch  he  shall  be  duly  found  and  de- 
clared a  bankrupt,  then  and  in  such  case,  unless  such  war- 
rant of  attorney  [or  cognoTit],  or  a  copy  thereof,  shall  have 
been  filed  as  aforesaid  within  the  said  space  of  twenty-one 
days  from  the  execution  thereof,  or  unless  judgment  shall 
have  been  signed  or  execution  issued  on  such  warrant  of 
attorney  [or  cognovit]  within  the  same  period,  mch  warrant 
of  attorney  J  and  the  Judgment  and  execution  thereon,  ehaU  be 
deemed  fraudulent  and  void  against  the  assignees  under  such 
commission,  and  such  assignees  shall  be  entitled  to  recover 
back  and  receive,  for  the  use  of  the  creditors  of  such  bank" 
rupt  lor  insolvent]  at  large,  all  and  every  the  monies  levied 
or  effects  seized  under  and  by  virtue  of  such  judgment  and 
execution^*  I  may  observe  in  passing  that  there  clearly  is 
in  this  respect  no  distinction  between  money  and  goods 
remaining  in  the  hands  of  the  sheriff,  for,  both  are  ex- 
pressly pointed  at  by  the  act.  My  Brother  Channell  says 
that  we  must  construe  this  statute  with  reference  to  the 
then  existing  law  relating  to  bankrupts,  and  that,  if  a  pay- 
ment made  under  these  circumstances  could  not  then  have 
been  recovered  back,  so  neither  shall  this.  He  says,  and 
says  justly,  that,  at  the  time  of  the  passing  of  the  3  Greo. 
4,  c.  89,  the  state  of  the  bankrupt  law  was  this — ^if  a  judg- 
ment had  been  signed  on  a  warrant  of  attorney  or  a  cog- 
novit, and  execution  issued  and  completed  by  seizure  and 
sale  more  than  two  months  before  the  issuing  of  a  commis- 
sion, such  execution  would  not  be  defeated  by  a  secret  act 
of  bankruptcy ;  the  49  Oeo.  8,  c.  121,  s.  2,  having  imposed 
a  limit  of  two  months  beyond  which  the  assignees  were  not 
at  liberty  to  override  transactions  after  a  secret  act  of  bank- 
ruptcy :  and,  such  being  the  state  of  the  bankrupt  law, 
that,  if  no  act  of  bankruptcy  had  been  committed  at  the 
time  of  the  payment,  the  case  would  not  be  within  the 
contemplation  of  the  8  Geo.  4,  c.  89.  I  cannot  understand 
that  to  be  so :  I  see  no  words  in  the  act  to  warrant  such  a 
construction :  the  act  in  terms  states,  that,  the  requisitions 
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of  8. 1  not  having  been  complied  with,  the  warrant  of  at*  1843. 
tom^  or  cognovit,  and  the  judgment  and  execution  thereon, 
ahaU  be  deemed  fraudulent  and  void,  and  the  asrignees  shall 
leeover  back  the  monies  levied  or  effects  seized.  It  seems 
to  me  that  the  legislature  has  laid  down  a  plain  and  posi- 
tive rule,  that,  if  any  person  shall  take  a  warrant  of  at^ 
tomey  or  a  cognovit,  and  shall  omit  to  comply  with  certain 
provisions,  he  shall  take  it  at  his  own  hazard,  liable  to  be 
afterwards  defeated  by  bankruptcy  or  insolvency.  It  is 
said  that  this  construction  will  tend  to  mudi  inconvenience 
and  mischief.  Possibly  it  may :  but  who  should  sustain 
the  inconvenience  but  he  who  has  brought  it  upon  himself 
by  a  wilful  neglect  to  observe  the  plain  directions  of  an  act 
of  parliament?  And  see  the  inconvenience  and  the  mis- 
chief of  the  contrary  doctrine :  see  what  a  door  it  would 
open  to  fraud :  a  very  little  understanding  and  arrange- 
ment between  the  parties  would  suffice  to  defeat  the  provi- 
sions of  a  most  beneficial  statute.  In  this  very  case  I  ob- 
serve that  the  levy  under  the  fi.  fa.  took  place  on  the  7th 
(^February,  and  the  insolvent  was  in  prison  on  the  15th 
of  April.  Without,  therefore,  regarding  the  inconvenience 
on  one  aide  or  the  other,  I  am  of  opinion  that  the  safer 
course  will  be  to  adhere  to  the  words  of  the  act,  und  that 
the  plaintiffs  are  entitled  to  recover. 

Ekskikv,  J. — I  am  of  the  same  opinion.  No  doubt 
many  cases  of  hardship  may  be  suggested :  and  the  present 
case  may  be  one  of  them.  On  the  other  hand,  it  may  be 
said  that  a  different  construction  of  the  statute  would  ex- 
pose creditors  to  great  fraud.  I  therefore  think  we  should 
look  merely  to  the  language  of  the  statute,  and  pay  no  at« 
tention  to  the  possible  hardship  or  inconvenience  on  either 
side.  The  object  of  the  statute  8  Geo.  4,  c.  89,  as  appears 
from  its  title,  was,  to  prevent  frauds  upon  creditors  by 
secret  warr&hts  of  attorney  to  confess  judgments :  it  avoids 
all  warrants  of  attorney  and  cognovits,  without  any  limit 
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1843.  whatsoever^  as  to  which  certain  formalities  hare  not  been 
observed;  and  it  gives  to  the  assignees  the  right  to  recover 
back  the  monies  levied  or  efEects  seized.  I  think  we  shoold 
altogether  defeat  the  act  of  parliament  if  we  were  to  adopt 
the  qualification  that  has  been  suggested  by  my  Brother 
Channell. 

Maulb^  J.^  was  absent. 

Cbesswell»  J. — I  am  also  of  opinion  that  the  words  of  the 
act  are  perfectly  clear.  After  reciting  the  3  Geo.  4^  c.  39, 
intitled  ^  An  act  for  preventing  frauds  upon  creditors  by 
secret  warrants  of  attorney  to  confess  judgment/  and  the 
expediency  of  extending  the  provisions  of  that  act,  s.  60  of 
the  1  &  S  Vict.  c.  110,  enacts  ''that  the  last-mentioned  act 
shall  extend  to  the  provisional  or  other  assignee  or  assignees 
of  every  prisoner  whose  estate  shall  after  the  expiration  of 
twenty-one  days  next  after  his  execution  of  such  warrant 
of  attorney,  or  giving  of  such  cognovit  actionem  as  therein 
mentioned,  be  vested  in  the  provisional  assignee  of  the  said 
Court  for  the  relief  of  insolvent  debtors  by  virtue  of  this 
act,  as  if  the  last-mentioned  act  had  been  expressly  herein 
enacted  'J'  and  then  it  goes  on  further  to  enact  that ''  every 
such  warrant  of  attorney,  and  judgment  and  execution 
thereon,  and  every  such  cognovit  actionem,  and  judgment 
entered  up  thereon,  and  execution  taken  out  on  such 
judgment,  as  are  declared  by  the  last-mentioned  act  to  be 
fraudulent  and  void  against  the  assignees  mentioned 
therein,  shall  be  deemed  equally  fraudulent  and  void  against 
the  provisional  or  other  assignee  or  assignees  of  such  pri- 
soner, appointed  under  this  act,  and  such  provisional  or 
other  assignee  or  assignees  shall  be  entitled  to  recover  back 
and  receive,  for  the  use  of  the  creditors  of  such  prisoner, 
all  and  every  the  monies  levied  and  e£fects  seized  under  or 
by  virtue  of  any  such  judgment  or  execution.'^  The  cog- 
novit in  the  present  case  has  not  been  filed  or  the  judgment 
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thereon  entered  up  within  the  time  limited  by  the  8  Geo.  4^  1843. 
e.  89 :  and  here  we  hare  a  dear  enactment  that  every  such 
cognovit  and  judgment  entered  up  thereon  shall  be  deemed 
firandulent  and  void  as  against  the  assignees ;  and  that  every 
execution  taken  out  on  such  judgment  shall  in  like  manner 
be  deemed  fraudulent  and  void — ^not  that  an  execution 
commenced  and  not  executed  shaU  be  fraudulent  and  void; 
but  that  an  execution  in  every  stage  of  it  shall  be  fraudulent 
and  void :  and  that  though  perfected,  the  assignees  shall 
be  entitled  to  recover  back,  not  the  effects  seized  merely^ 
bat  "  the  monies  levied  and  effects  seized  under  or  by  virtue 
of  any  such  judgment  or  execution/'  My  Brother  ChanneU 
has  insisted,  upon  the  authority  of  a  dictum  of  Abbott,  C. 
J.,  in  WUion  v.  fVkUaker,  M.  &  M.  8,  that  we  ought  to  put 
a  reasonable  construction  upon  the  words  of  the  3  Geo.  4, 
c  89.  To  that  I  fully  accede :  but  I  think  the  most  rea- 
sonable construction  is  that  which  best  accords  with  the 
plain  language  the  legislature  has  used.  It  is  a  good  rule 
in  the  construction  of  acts  of  parliament,  that  the  Judges 
are  not  to  make  the  law  what  they  may  think  reasonably 
but  to  expound  it  according  to  the  common  sense  of  its 
words.  It  is  said  to  be  very  hard  that  a  man  should  be 
thiu  called  upon  after  the  lapse  of  several  years  to  refund 
money  that  he  has  honestly  received.  But  there  is  no- 
thing unreasonable  in  that,  seeing  that  he  has  obtained 
it  by  means  which  the  legislature  has  said  are  fraudu- 
lent. Besides,  it  is  a  hardship  from  which  he  had  the 
means  of  protecting  himself:  and,  if  he  has  neglected 
to  avail  himself  of  those  means,  he  has  no  right  to  com- 
plain. On  the  other  hand,  according  to  the  recital  in 
the  1st  section  of  the  3  Geo.  4,  c.  89,  ^'injustice  was  fre- 
qently  done  to  creditors  by  secret  warrants  of  attorney  to 
confess  judgments  for  securing  the  payment  of  money, 
whereby  persons  in  a  state  of  insolvency  were  enabled  to 
keep  up  the  appearance  of  being  in  good  circumstances,  and 
the  persons  holding  such  warrants  of  attorney  had  the 
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1843.  power  of  taking  the  property  of  sach  insolvents  in  exe« 
cution  at  any  time^  to  the  exdnsion  of  the  rest  of  their  cre- 
ditors :''  and  it  was  to  remedy  this  grieTance  that  the  act  was 
passed.  Here,  an  action  was  commenced  (adversely)  against 
the  insolvent  on  the  21st  of  December,  1840 :  on  the  1st 
of  January,  1841,  the  cognovit  is  given,  enabling  the  pre- 
sent defendant,  the  plaintiff  in  that  action,  to  seize  the  ef- 
fects of  the  insolvent  to  satisfy  his  claim,  the  insolvent  pre- 
serving to  the  rest  of  his  creditors  and  to  the  world  the  ap- 
pearance of  being  in  good  and  solvent  circumstances :  on 
the  24th  of  January,  1842,  the  cognovit  not  having  been 
filed  within  the  twenty-one  days  prescribed  by  the  8  Geo. 
4,  c.  89,  judgment  is  signed  and  execution  issued,  and  on 
the  7th  of  February  the  seizure  takes  place,  and  the  sale 
on  the  next  and  following  days :  being  arrested  on  the  14th 
of  April  on  a  ca.  sa.  at  the  suit  of  another  creditor,  the  in- 
solvent goes  to  prison,  and  ultimately  obtains  his  discharge 
under  the  act  for  the  relief  of  insolvent  debtors.  The  cre- 
ditors have  no  means  of  protecting  themselves  against 
frauds  of  this  sort :  whereas,  the  party  taking  the  warrant 
of  attorney  or  cognovit  may,  if  he  thinks  fit  to  deprive  the 
transaction  of  its  character  of  secrecy,  obtain  full  security 
by  complying  with  the  directions  of  the  act.  Is  it,  then, 
the  most  reasonable  construction  of  the  act  so  to  read  it  as 
to  protect  a  man  who  has  the  means  of  protecting  himself 
and  will  not  use  them,  or  to  protect  those  who  have  no 
means  of  protecting  themselves?  An  argument  arose  as 
to  the  effect  of  this  statute,  in  Wymer  v.  Kembk,  6  B.  &  C. 
479,  9  D.  &  R.  511,  where  Bayley,  J.,  observes—"  The 
party  may  by  his  own  vigilance  protect  himself  from  the 
consequences  of  the  8  Oeo.  4,  c.  89.^'  But  the  difficulty 
was  got  rid  of  in  that  case  by  the  Court  holding  that  the 
plaintiff  was  not  a  creditor  having  security  for  his  debt, 
within  the  6  Geo.  4,  c  16,  s.  108.  For  these  reasons,  I 
think  the  argument  as  to  inconvenience  altogether  fails, 
and  I  concur  with  the  rest  of  the  Court  in  holding  that  the 
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plaintiffs  are  entitled  to  recover — ^to  tbe  foil  extent  of  the 
money  levied,  less  the  taxes  only. 

Judgment  for  the  plaintiffs. 


237 


ChanneUf  Serjeant,  submitted  that  in  the  present  form 
of  action  the  plaintiffs  could  only  recover  the  money  ac- 
tually received  by  the  defendant — 140/.  IBs.  7d.,  being  the 
gross  amount  of  the  levy,  less  the  taxes  and  tbe  charges. 

Cbesswell,  J. — ^The  defendant  received  the  whole,  and 
wrongfolly  paid  the  sheriff. 

It  was  ultimately  agreed  that  judgment  should  be  taken 
for  155/. 


1843. 


ReARDEN  t;.  MiNTEE. 

1  HIS  was  an  action  of  assumpsit  for  work  and  labour  in 
obtaining  an  apprentice  for  the  defendant.  At  the  trial 
at  the  sheriffs'  court  in  London  on  the  18th  instant,  it 
appeared  that  the  defendant  had  applied  to  the  plaintiff, 
who  was  the  proprietor  of  an  establishment  which  he 
called  "  The  Metropolitan  Apprenticeship  and  Partnership 
Institution,''  to  procure  him  an  apprentice,  for  which  the 
defendant  was  to  receive  a  certain  commission;  and  that 
the  plaintiff  recommended  one  Loader,  who  in  the  result 
was  apprenticed  to  the  defendant,  who  received  a  premium 
with  him. 

On  the  part  of  the  plaintiff,  it  was  proposed  to  put  in  the 
indenture  of  apprenticeship,  which  the  defendant  had  had 
notice  to  produce.  The  deed  being  produced,  and  being 
found  to  be  attested,  it  was  insisted  for  the  defendant  that 
the  attesting  witness  ought  to  be  called ;  and,  the  witness 
not  being  in  attendance,  the  plaintiff  was  nonsuited. 


Sahirday, 
Jan.  28tk. 

Id  9Xk  actioD 
for  work  and 
labonr  in  ob- 
taining an  ap. 
prentice  for  the 
defendant,  the 
plaintiff  waa 
nonraited  by 
reaaonof  the 
abaence  of  the 
attesting  wit- 
neaa  to  the  in- 
denture of  vp- 

llie  Court  re- 
ftuedtoaet 
aaide  the  non- 
floit,  npon  an 
affidavit  that 
the  plaintiff's 
attorney  waa 
not  aware  until 
the  production 
of  the  indenture 
by  the  defend- 
ant at  the  trial 
that  there  waa 
any  attesting 
witness. 
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1843.  Shee,  Serjeant*  on  a  former  day  in  this  term,  moved  for 

a  new  trial. — He  submitted  that  the  production  of  the  in- 
denture of  apprenticeship  was  not  essential  to  the  plain- 
tiff's case,  and  that  there  was  enough  to  go  to  the  jury 
without  it.  [Maide,  J. — That  would  depend  upon  the 
agreement :  if  the  commission  was  to  be  paid  upon  an  ap- 
prentice being  procured,  the  plaintiff  would  probably  not 
be  entitled  to  anything  until  the  apprentice  was  duly 
bound ;  and  in  that  case  the  production  of  the  indenture 
would  be  necessary.  The  thing  occurs  constantly  with  re- 
spect to  charterparties]. — Shee  then  produced  an  affidavit 
of  the  gentleman  who  had  the  management  of  the  plain- 
tiff's case,  in  which  he  stated  that ''  he  never  saw  or  had 
any  means  of  access  to  the  said  indenture  of  apprenticeship 
until  the  same  was  produced  in  Court,  and  until  then  was 
not  aware  that  there  was  any  attesting  witness  thereto ; 
that,  on  the  indenture  being  produced  in  Court,  he  was 
taken  by  surprise  by  the  objection  to  its  being  read,  and, 
having  then  for  the  first  time  learned  the  name  of  the 
attesting  witness,  he  used  all  haste  and  diligence  to  pro- 
cure his  attendance,  and  had  him  in  Court  a  few  minutes 
after  the  plaintiff  had  been  nonsuited.''  The  deponent 
also  swore  to  merits.  The  learned  Serjeant  submitted, 
that,  the  miscarriage  having  arisen  firom  an  accident  which 
no  diligence  could  have  prevented,  the  plaintiff  was  en- 
titled to  be  let  in. 

Chanfiett,  Serjeant,  now  shewed  cause. — He  submitted 
that  the  plaintiff  was  properly  nonsuited,  that  the  nonsuit 
appeared  to  have  been  acquiesced  in,  and  that  the  ground 
urged  for  setting  it  aside  was  clearly  insufficient. 

Shee,  Serjeant,  in  support  of  his  rule. — The  indenture 
being  in  the  hands  of  the  defendant,  the  plaintiff  had  no 
opportunity  of  knowing  whether  there  was  an  attesting 
witness  to  it  or  not.     [Tlndal,  C.  J. — He  might  have  taken 
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out  a  sammons  to  compel  the  defendant  to  produce  it  for  in-  1843. 
spection.]  He  had  no  interest  in  the  deed  except  as  a  mere 
medium  of  proof.  [Maule,  J. — He  might  have  ascertained 
from  the  apprentice  or  his  father  whether  there  had  been  an 
attesting  witness.]  The  defendant  takes  an  interest  under 
the  deed^  and  therefore  he  was  bound  to  produce  it^  having 
received  notice  so  to  do.  IMaule,  J. — ^As  against  the  plain- 
tiff, the  defendant  claims  nothing  under  the  deed.  Erskine, 
J. — ^It  is  only  where  the  opposite  party  is  claiming  an  in- 
terest under  the  deed  in  the  cause  that  proof  by  calling  the 
attesting  witness  is  dispensed  with.]  In  Gordon  v.  Secre' 
tan,  8  East,  548,  a  nonsuit  under  similar  circumstances  was 
set  aude,  though  the  inquiries  that  have  been  suggested 
might  also  have  been  made  there.  The  only  consequence 
of  sustaining  the  nonsuit  will  be  the  useless  expenditure  of 
a  certain  amount  of  costs. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  plaintiff  has 
not  brought  himself  within  the  rule  which  dispenses  with 
the  necessity  of  calling  the  subscribing  witness  by  reason 
of  the  opposite  party  claiming  an  interest  under  the  deed: 
see  Pearce  v.  Hooper^  9  Taunt.  60.  The  only  question 
then  is  whether  we  ought  to  set  aside  the  nonsuit  in  a 
case  the  circumstances  of  which  are  totally  destitute  of 
peculiarity.    It  appears  to  me  that  we  ought  not 

Mauls,  J. — ^The  plaintiff  must  have  consented  to  be  non- 
suited; for,  he  had  no  option  but  a  nonsuit  or  a  verdict 
against  him.  It  is  absurd  to  say  that  the  plaintiff  was 
surprised  by  finding  when  the  indenture  was  produced 
that  there  was  an  attesting  witness,  when  the  attorney  ap- 
pears to  have  made  no  inquiry  at  all  upon  the  subject. 

The  rest  of  the  C!ourt  concurring — 

Bule  discharged. 


IN  THB  COMMON  PLEAS, 


Tuesday^  Lackington  V.  Athbrton. 

Jan.  Qlst*      Y 
The  rale  of       xN  this  case  the  affidavit  (apon  a  motion  for  judgment 

Tom.  37  Geo.  ^  ^^  <^^G  of  a  nonsuit)  was  objected  to  as  insufficient,  ac- 

^'x^^r'  cording  to  the  rule  of  Michaelmas  Term,  87  Geo.  8  (7  T.  R. 

Duneaof  the  82),  which  provides,  that,  ''upon  every  affidavit  sworn  in 

dents  (where  this  Court,  or  before  any  commissioner  thereof,  and  made 

JJ^Sig  an  affi-  ^7  ^^  ^'  moTB  dopoueuts,  the  names  of  the  several  per- 

dayit,  to  be  ^j^  making  the  affidavit  shall  be  written  in  the  jurat*' — 

written  in  the  ®  •» 

jorat,  applies  there  being  two  deponents,  and  the  jurat  being — "  Sworn 
d^Tits  sworn '  ill  Court  at  Westminster-Hall,  this  24th  day  of  January, 
Sfr^oie"*^   1848,  before  me,  C.  CressweU/' 

sworn  before  a 

Bampas,  Serjeant,  submitted  that  the  rule  of  Michaelmas 
Term,  87  Gea  8,  did  not  apply  to  an  affidavit  sworn  in 
Court. 

ChanneU,  Serjeant,  referred  to  Houlden  v.  Fagson,  8  M. 
&  P.  559,  6  Bing.  236,  where  this  objection  was  allowed  to 
prevail  in  the  case  of  an  affidavit  sworn  before  a  Judge  at 
his  own  house. 


Ebskinb,  J. — ^The  terms  of  the  rule  are  lai^e  enough  to 
embrace  all  affidavits  sworn  either  in  Court  or  before  a 
Judge  elsewhere,  or  before  a  commissioner  for  taking  affi- 
davits. 

ChanneU  offered  and  Bon^pas  accepted  a  peremptory  un- 
dertaking to  try  at  the  sittings  after  Trinity  Term. 

Bule  accordingly  *. 
*  See  Pardoe  v,  Territt,  post,  p.  273. 
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CoBBiOALL  t^.  The  London  and  Blackwall  Railway 

Company.  ^^' 

_^  Jan,  28^. 

X  HIS  was  an  action  of  debt.    The  first  count  of  the  de-  Bj  the  nth 
daration  stated  that  the  London  and  Blackwall  Railway^  fSfyVaLl, 

o.  czxiiiy  vti 
act  for  making  a  railway  from  the  Minoxies  to  Blackwall,  the  oompany  are  impowered 
to  treat  and  agree  for  the  purchase  of  land  &c.  for  the  parpoaes  of  the  railway;  i.  21  proTidea, 
tiiat,  in  caae  the  oompany  and  the  parties  interested  cannot  or  do  not  agree  as  to  the  amoont 
or  valae  of  satisfaction,  recompense,  or  compensation,  the  same  shall  be  ascertained  and 
settled  by  a  jury:  and  s.  22,  *<  for  settUng  all  differences  which  might  arise  between  the  com- 
pany and  the  several  owners  and  occupiers  of  or  persons  interested  in  any  lands  which  shall 
or  may  be  taken,  used,  damaged,  or  injorioosly  affected  by  the  ezecntion  of  any  of  the  powen 
therri>y  granted,"  amongst  other  things,  enacts,  that,  if  any  person,  corporation,  or  tmatee,  ao 
intere^ked  or  entitled  &c.,  ahall  not  agree  with  the  oompany  as  to  the  amount  of  such  purchase- 
money,  or  satisfoction,  recompense,  or  other  compensation;  or,  if  any  of  the  parties  entitled  to 
reoeiTe  such  purchase-money  &c.,  shall  refuse  to  accept  such  purchase-money  &c.  aa  shall  be 
oiffered  by  the  company,  and  shall  give  notice  thereof  in  writing  to  the  said  oompany  within 
twenty  days  next  after  such  offer  shall  have  been  made,  and  the  party  giving  such  notice  shall 
therein  request  that  the  matter  in  dispute  may  be  submitted  to  the  determination  of  a  jury ;  or, 
if  any  of  such  parties  as  aforesaid  shall  for  the  space  of  twenty-one  days  next  after  notice  in 
wiitii^  ahall  have  been  given  to  the  clerk,  agent,  or  principal  officer  of  any  such  corporation, 
or  to  any  of  such  trustees  or  persons  respectively,  &c.,  neglect  or  refuse  to  treat  or  shall 
not  agree  with  the  company  for  the  sale  &c.  of  their  respective  estates  or  interests,  &c.  &c.,  or 
shall  not  disclose  and  prove  the  state  of  the  title  to  the  premises  of  which  they  respectivelv  may 
be  in  possession,  or  of  the  share,  interest,  or  charge  which  they  may  claim  to  be  entitled  unto 
or  mterested  in,  or  in  any  other  case  where  agreement  for  compensation  for  damages  incurred  in 
the  execution  of  this  act,  or  for  the  purchase  of  lands  requirea  for  the  purposes  of  this  act,  can- 
not be  made,  then  and  in  every  such  case  the  company  shall,  and  they  are  hereby  required,  to 
isne  a  warrant  under  their  common  aeal,  &c.,  to  the  aheriff  or  sheriffs  of  the  county  or  city 
where  the  lands  in  question  shall  be  situate  &c.,  and,  if  such  sheriff  or  sheriffs,  or  &eir  un- 
deraheriff  or  undersheriffs,  &c.,  respectively  shall  be  a  shareholder  or  shareholden  in  the  said 
eompmy,  or  enjoy  any  place  of  trust  or  profit  under  the  said  company,  or  shall  be  in  anywise 
interested  in  the  matter  in  question,  then  to  any  of  the  coronen  of  the  said  county,  city,  &c., 
not  intanested  as  aforesaid,  &c.,  commanding  sudi  sheriff  or  sheriffs,  or  other  person,  to  impan- 
nd,  summon,  and  return,  and  the  said  sheriff  &c.  is  and  are  thereby  accordingly  impowered  and 
raqgired  to  impannel,  summon,  and  .return  a  jury  of  at  least  forty-eight  qualified  persons,  out 
of  whom  a  jury  of  twelve  to  be  drawn  by  the  said  sheriff,  undersheriff,  &c.,  &c. ;  and  such  jury 
shall  inquire  of  and  assess  and  give  a  verdict  for  iht  mm  if  money  to  be  paid  for  the  purehaae  ^f 
mtek  ImuU,  except  &c.,  and  Jso  the  »um  of  money  to  be  paid  by  way  qf  eaiiffaeiion,  reeom' 
pen^e,  or  eon^feneation  for  goodwill,  improoemente,  ienanf§ftxture9f  or  for  any  injury  or  damage 
whatsoever  which  shall  before  that  time  have  been  done  or  sustained  as  aforesud,  and  for  the  fo- 
ture  temporary  or  perpetual  or  for  any  recurring  damages  to  be  so  done  or  sustained  as  aforesaid, 
and  tiie  cause  and  occasion  of  which  shall  have  been  in  part  only  obviated,  removed,  or  repaired 
by  the  oompany,  and  which  cannot  or  will  not  be  further  obviated,  removed,  or  repaired  by 
them;  which  eeiitfaetum,  recompense,  or  compentaiion  for  euch  damage  or  lou  ehaU  be  m- 
pdred  mio  and  aueeted  eeparaiely  and  dietinctly  from  the  value  qf  the  lands  so  to  be  taken  or 
meed  as  ttforesaidg  and  the  said  sheriff,  undersheriff,  &c.,  shall  accordingly  give  judgment  for 
such  purchase-money,  satisfoction,  recompense,  or  compensation  as  shall  be  assessed  by  such 
jury ;  which  said  verdict,  and  the  judgment  thereon  to  be  pronounced  as  aforesaid,  shall  be 
bmdhig  and  conclusive,  &c.  And  s.  27  provides,  that,  in  every  case  in  which  the  verdict  of  the 
jury  shall  be  given  for  the  same  or  a  greater  sum  than  shall  have  been  previously  offered  by  the 
oompany  for  Sie  purchase  of  any  lands,  or  as  compensation  for  any  damage  or  loss  which  may 
h^pen  or  ariae  in  the  execution  of  any  of  the  powen  thereby  granted,  all  the  costs,  charges, 
and  expenaea  of  aummoning  the  jury,  and  expenses  of  witnesses,  shall  be  defrayed  by  the  oom- 
pany, soch  costo  &c.  to  be  aettled  and  determined  by  the  sheriff,  &c. 
By  a  subsequent  act,  to  amend  the  former— 2  &  3  Vict,  c,  xcv,  s.  22— it  is  further  enacted, 
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1843.        which  said  railway  was  authorized  by  and  constructed  ac- 
cording to  and  under  and  by  virtue  of  the  provisions  of  a 

Co&RIOALL  *  X 

V.  certain  act  of  parliament  made  and  passed  &c.  (6  &  7  Will. 

Blackwall    ^f  C"  cxxiii),  intituled  "  An  Act  for  making  a  railway  from 
Railway  Co.   ^Jj^  Minories  to  Blackwall,  with  branches,  to  be  called  the 

that,  in  all  caiea  of  dispute  between  the  company  and  the  partiea  claiming  compensation  from 
the  company  nnder  the  provisions  of  the  former  net  and  this  act,  wherein  the  company  do  not, 
upon  request  made  by  such  party  or  parties  to  submit  the  matter  in  dispute  to  the  determina- 
tion of  a  jury,  within  twenty,  one  days  issue  their  warrant  according  to  the  r^;ttlations  of  the 
former  act  for  the  impannelling  and  summoning  a  jury,  it  shall  be  lawful  for  the  party  so  haying 
given  notice  himself  to  send  a  request  in  writing  to  the  sheriff,  &c.,  according  to  the  tenor  of 
the  former  act;  and  the  sheriff,  &c.,  shall  summon  and  impannel  a  jury,  and  proceed  in  the 
manner  prescribed  in  the  former  act  upon  the  issuing  of  the  warrant  of  the  company.  This  last- 
mentioned  act  contained  no  provision  as  to  costs. 

In  an  action  of  debt  brought  against  the  company  upon  the  above  statutes,  the  declaration,  - 
after  stating  the  formation  of  the  company,  alleged  that  the  plaintiff  was  lessee  of  certain  pre- 
mises for  a  certain  term  of  years,  which  premises  were  within  fifty  feet  from  the  railway,  and 
that,  by  reason  of  the  construction  of  the  railway,  his  premises  had  been  greatly  deteriorated ; 
that,  within  the  period  of  twelve  months,  he  gave  notice  in  writing  that  he  was  ready  to  treat  for 
the  sale  of  the  same  to  the  company ;  that  the  company  would  not  withm  thirty  days  after  the 
notice  treat  for  the  purchase  of  his  interest,  nor  for  the  compensation  or  satisfaction  to  be  made 
to  him  for  his  damage  in  respect  of  his  goodwill,  tenant's  fixtures,  improvements,  or  otherwise, 
nor  agree  with  him  for  the  vslue  of  his  interest ;  that,  after  the  expiration  of  the  thirtr  days,  he 
requested  the  company  to  issue  a  warrant  and  to  submit  the  matter  in  dispute  to  the  determina'- 
tion  of  a  jury;  that  the  company  did  not  do  so  within  twenty-one  days,  and  thereupon  the  plain- 
tiff sent  his  request  in  writing  to  the  sheriff  of  Middlesex  to  summon  a  jury  to  inquire  and  assess 
the  sum  of  money  for  the  purchase  of  his  interest,  and  for  the  compensation  to  be  paid  him  by 
the  company  for  his  damage  in  and  otherwise  ooca>ioned  by  the  taking  thereof :  the  declaration 
then  sets  out  the  inquisition  taken  in  pursuance  thereof  before  Thomas  Famcombe  and  Michael 
Gibbs,  Esquires,  then  being  sheriff  of  the  county  of  Middlesex,  in  which  the  premises  lay,  and 
the  jury  duly  impannelled ;  that  the  plaintiff  and  the  company  appeared  before  the  jury  by  their 
counsel;  that  the  jury  found  that  the  dwelling-house,  before  and  at  the  time  of  the  notice  to 
purchase,  was  deteriorated  in  value  by  the  construction  of  the  railway,  and  assessed  and  gave 
their  verdict  for  the  sum  of  250/.,  for  the  purchase  by  the  company  of  the  plaintiff  of  his  said 
interest,  and  also  by  way  of  recompense  and  compensation  for  all  damages  in  respect  ot  the 
tenant's  fixtures  of  the  plaintiff  in  the  said  dwelling-house,  or  in  other  respects  whatsoever;  that 
the  said  sheriff  gave  judgment  for  the  said  sum  so  asseaaed  by  the  jury  ;  that  the  verdict  and 
judgment  were  duly  signed  and  properly  deposited  as  required  by  the  act ;  that  the  plaintiff  waa 
ready  to  convey  and  to  make  title— of  all  which  premises  the  defendants  had  notice ;  and  that 
the  plaintiff  had  not  obtained  payment,  although  the  company  had  been  requested  to  pay :  bj 
reason  whereof  an  action  had  accrued,  &c. 

Hdd,  first,  that  the  circumstance  of  one  of  the  persons  filling  the  oflSoe  of  sheriff  being  a  share- 
holder in  the  company,  did  not  invalidate  the  prmseedings ;  though,  it  seems,  such  might  have 
been  the  case  had  they  taken  place  upon  a  warrant  issued  by  the  company  nnder  the  22nd  sec- 
tion of  the  6  &  7  Will.  4,  c.  cxxiii : 

Secondly,  that,  supposing  the  proceedings  to  have  been  voidable  on  that  ground,  if  objected 
to  at  the  proper  time,  the  objection  was  waived  by  the  appearance  of  the  company  before  the 
sheriff  and  jury,  and  their  allowing  the  inquisition  to  proceed  and  the  judgment  to  be  given 
thereon: 

Thirdly,  that  the  mere  fact  of  the  plaintiff  giving,  and  the  sheriff  receiving  evidence,  not  only 
of  the  loss  and  damage  in  respect  of  goodwill,  tenant's  fixtures,  and  otherwise  by  the  taking  of 
the  plaintiiTs  dwelling-house,  but  also  of  the  loss  and  damage  sustained  in  respect  of  the  dwell- 
iug-house  by  reason  of  the  construction  of  the  railway,  did  not  affect  the  validity  of  the  verdict ; 
for  that  such  evidence  might  have  been  given  and  received  to  shew  that  the  house  had  been  de- 
teriorated, which  was  necessary  to  give  jurisdiction  to  the  sheriff  and  jury  : 

Fourthly,  that  that  part  of  the  22nd  section  of  the  6  &  7  Will.  4,  c.  cxxiii,  which  provides 
that  the  **  satisfaction,  recompense,  or  compensation  for  such  damage  or  loss,  shall  be  inquired 
into  and  assessed  separately  and  distinctly  from  the  value  of  the  lands  so  to  be  taken  or  used/' 
waa  not  in  the  nature  of  a  condition,  but  directory  only. 

Fifthly-— that  there  was  no  proriiion  in  either  act  to  enable  the  plaintiff  to  recover  his  < 
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Commercial  Bailway/'  and  also  of  a  certain  other  act  of        iR4d. 
parliament  made  and  passed,  &c.  (2  &  3  Vict.  c.  xcv),  inti-  ' 

tituled  "  An  Act  for  extending  the  line  of  the  railway  be-  v. 

tween  London  and  Blackwall^  called  the  Commercial  Bail-    blackwall 
way,  and  for  amending  the  acts  relating  thereto/'  was  first   R^i^^^''  Co. 
opened  to  the  public  on  the  6th  of  July,  1840:  that  the  Fisintiirieiste 
plaintiff,  therefore  to  wit,  on  the  24th  of  October,  in  the  mues  ritoate 
year  last  aforesaid,  was  the  lessee  for  a  certain  term  of  years  Jf  ^^^hrayf 
then  and  still  unexpired,  to  wit,  for  a  term  of  seventy-four 
years  and  one  quarter  of  another  year  from  the  29th  of 
September,  1817,  of  a  certain  dwelling-house  numbered 
82,  and  situate  and  being  in  a  certain  street,  called  Lucas 
Street,  in  the  Commercial  Boad,  in  the  parish  of  St. 
Geoi^,  in  the  county  of  Middlesex,  and  within  fifty  feet 
from  the  said  railway :  and  by  reason  of  the  construction  Premiws  &is. 

deteriorated  bj 

of  the  said  railway  the  said  dwelling-house,  and  the  estate,  reason  of  its 
interest,  and  property  of  the  plaintiff  therein  as  such  lessee  ^o"**™*"**- 
as  aforesaid,  were  then,  to  wit,  on  the  said  24th  of  October, 
1840  aforesaid,  greatly  deteriorated  in  value;  and  there-  Notice  given  to 
upon,  the  plaintiff,  so  being  such  lessee  as  aforesaid,  and  pursuant  to 
the  said  dwelling-house  being  so  situate  and  so  deteriorated  ^  ^^^^^,'22, 
in  value  as  aforesaid,  did,  within  the  period  of  twelve 
months  from  the  opening  of  the  said  railway  as  aforesaid, 
to  wit,  on  the  said  24th  of  October,  1840  aforesaid,  by  no- 
tice in  writing,  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  and  left  at  the  office  of  the  said  company,  to 
wit,  on  the  2nd  of  November  in  the  year  last  aforesaid, 
require  the  said  company  to  purchase  his  the  plaintiff's 
estate,  interest,  and  property  in  the  said  dwelling-house 
whereof  he  was  so  lessee  and  interested  as  aforesaid,  and 
thereby  then  gave  the  said  company  notice  that  he  was 

the  2  &  3  Vict.  c.  xcv,  s.  22,  which  first  enables  the  daimant  to  enforce  the  proceedings  against 
tlie  compsny  before  a  sherifTs  jury,  being  altogether  silent  as  to  costs,  except  by  wonls  of  re- 
fierenoe,  which  could  only  ^>ply  to  the  three  cases  enomerated  in  s.  22  of  the  former  act,  tix.  first, 
wbere  the  jury  shall  give  the  same  or  a  greater  sum  than  that  which  the  company  had  previ- 
onaly  oirered---seoondly,  where  the  verdict  ia  given  for  a  less  snm— thirdly,  where,  by  reason  of 
absence  in  foreign  parts,  or  from  any  other  cause  or  disabiUty  not  therein  provided  for,  any  per- 
son ahaU  be  prevented  from  treating  or  agreeing. 

r2 
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1843.  ready  to  treat  for  the  sale  of  the  same  to  the  said  companyi 

^     ^    ^  according  to  the  provisions  of  the  said  acts  of  parliament 

V,  made  and  passed  concerning  the  said  railway ;  and  to  the 

Blackwall  ^^^  notice  the  plaintiff  annexed  a  plan  more  particularly 

Railway  Co.  delineating  the  said  dwelling-hoase:  that  the  said  company 

notw'^^thir*  ^d  not  nor  would,  within  thirty  days  after  the  service  of 

^T^Sanv^^  the  said  notice  as  aforesaid^  treat  for  the  purchase  of  the 

chase  of  plain-  estate,  interest,  and  property  of  him  the  plaintiff  as  such 

tiff's  interest,  or  .     . 

for  compenia-    lessee  as  aforesaid  in  the  said  dwelling-house  mentioned  in 
the  said  notice,  nor  for  the  compensation,  recomp^nse,  or 
satisfaction  to  be  made  to  him  as  such  lessee  as  aforesaid 
for  any  loss,  damage,  or  injury  in  respect  of  any  goodwill, 
tenant's  fixtures,  improvements,  or  otherwise,  occasioned  by 
the  taldng  thereof,  nor  did  the  plaintiff  and  the  said  com- 
pany within  that  time  nor  afterwards  agree  as  to  the  value 
of  the  estate,  interest,  and  property  of  him  the  plaintiff 
as  such  lessee  as  aforesaid  in  the  said  dwelling-house,  nor  as 
to  the  amount  or  value  of  the  satisfaction,  recompense,  or 
compensation  to  be  paid  to  him  the  plaintiff  as  such  lessee 
for  such  goodwill,  improvements,  tenant's  fixtures,  or  other- 
Company  re-     wise,  as  aforesaid :  whereupon  he  the  plaintiff,  afterwards, 
a'lrorran^mtt^*  and  after  the  expiration  of  the  said  thirty  days,  to  wit,  on 
der  s.  22.  the  29th  of  December,  1840,  did,  by  a  request  in  writing, 

then  made  by  him,  request  the  said  company  to  issue  a 
warrant,  and  to  submit  the  said  matter  in  dispute  between 
him  the  plaintiff  and  the  said  company  of  and  concerning 
the  premises  aforesaid,  to  the  determination  of  a  jury  in 
the  manner  and  according  to  the  regulations  prescribed  by: 
They  make  de-  the  said  acts  of  parliament:  that  the  said  company  did  not 
*  nor  would,  within  the  space  of  twenty-one  days  after  the 

making  the  said  request,  comply  with  the  same,  nor  issue 
their  warrant  according  to  the  regulations  prescribed  by  the 
said  acts  for  the  impannelling  and  summoning  a  jury  as 
whereoponihe    aforesaid;  and  thereupon  he  the  plaintiff,  afterwards,  and 

plaindu  sent  i  •  i  t» 

his  request  to     after  the  expiration  of  the  said  space  of  twenty-one  days 
^J^i^      after  the  making  of  the  said  request  to  the  said  company 
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as  aforesaid,  to  wit,  on  tlie  lOth  of  February,  1841,  did        1843. 
bimself  send  a  request  in  writing  to  the  sheriff  of  Middle-    ^^""^^ 
sex  aforesaid,  according  to  the  tenor  and  provisions  of  the  v. 

said  acts,  and  did  thereby  request  the  said  sheriff  to  im-    Blackwall 
pannel,  summon,  and  return  a  jury  according  to  the  provi-  ^^''•^^^  ^^' 
sions  and  in  the  manner  prescribed  by  the  said  acts  of  par-  2  &  3  Vict. 
liament,  to  inquire  of  and  assess  and  give  a  verdict  for  the  ^  aueiB  t^' 
sum  of  money  to  be  paid  by  the  said  company  to  the  fj?jj^  ^  ^^ 
plaintiff  for  the  purchase  of  his  estate,  interest,  and  pro-  pmy  for  the 
perty  as  such  lessee  as  aforesaid  in  the  said  dwelling-house  ^foroom.' 
as  aforesaid,  and  for  the  compensation,  recompense,  and  ^J^^  ^ 
satisfSaction  to  be  paid  to  the  plaintiff  by  the  said  company 
for  loss,  damage,  and  injury  in  respect  of  goodwill,  te- 
nant's fixtures,  improvements,  and  otherwise,  occasioned 
by  the  taking  thereof  as  aforesaid,  and  to  proceed  in  that 
behalf  in  the  manner  and  according  to  the  regulations 
prescribed  in  the  said  first-mentioned  act  of  parliament, 
upon  the  issuing  of  the  warrant  of  the  said  company  as 
therein  directed:  that,  upon  a  certain  inquisition  taken  in  Inqoisitioii. 
pursuance  and  accordance  and  compliance  with  the  last^ 
mentioned  request,   afterwards,    to  wit,  on  the  6th  of 
March,  1841,  to  wit,  at  the  house  known  by  the  name  of 
the  Sheriff's  Office  in  Bed  Lion  Square,  in  the  county  of 
Middlesex,  before  Thomas  Famcombe  and  Michael  Gibbs, 
Esquires,  then  being  sheriff  of  the  said  county  of  Middlesex, 
W.  F.  J.,  W.  J.,  ftc,,  &c.,  twelve  honest,  lawful,  sufficient, 
and  indifferent  men  of  the  said  county,  qualified  according 
to  the  laws  of  this  realm  to  serve  on  juries  for  trials  of  issues 
in  her  Majesty's  Courts  of  record  at  Westminster,  being  duly 
impannelled,  summoned,  returned,  and  drawn  pursuant  to 
the  provisions  of  the  said  acts  by  the  said  Thomas  Fam- 
combe and  Michael  Gibbs,  at  the  time  of  the  said  request 
and  then  being  sheriff  of  the  said  county  of  Middlesex  as 
aforesaid,  and  being  by  and  before  such  sheriff  at  the  time 
and  place  last  aforesaid  duly  sworn  to  inquire  of  and  con- 
cerning the  matters  in  the  said  last-mentioned  request  in 
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1843.  ^^'^^  behalf  mentioned^  and  thereby  referred  to  be  inquired 

J — * — '  of,  assessed,  and  ascertained  by  them  in  manner  therein 

V.  mentioned;  and  the  plaintiff  and  the  said  company,  by 

Blackwall  their  counsel  respectiirely,  haying,  at  the  time  and  place  of 

Railway  Co.  jj^quigition  aforesaid,  appeared  before  the  said  sheriff  and 

tnd  the  com-  the  Said  jurors,  and  having  respectively  adduced  evidence 

byooSadb^  before  the  said  sheriff  and  jurors  touching  the  matters  so' 

fore  the  jury,  in  question  as  aforesaid,  the  said  jurors,  upon  their  oath 

who  gave  a  ver-        ,  ^  ;  i»  ^     jt 

diet  for  250/.  said  that  the  said  dwelling-house,  before  and  at  the  time 

c^e  by^e  ^^  s^^h  notice  to  purchase  so  given  as  aforesaid  and  then 

"wS tot^  still  was  deteriorated  in  value  by  the  construction  of  the 

est,  and  for  gaid  railway  authorized  by  the  first-mentioned  act,  and 

oompeiuatioii, 

&c.  they  the  said  jurors  did  then  and  there  assess  and  give  a 

verdict  for  the  sum  of  250/.,  to  be  paid  by  the  said  company 
to  the  plaintiff  for  the  purchase  by  them  of  the  plaintiff  of 
his  said  estate  and  interest  in  the  said  dwelling-house,  and 
also  by  way  of  satisfaction,  recompense,  and  compensation 
for  all  damage  in  respect  of  the  tenant's  fixtures  of  the 
plaintiff  in  the  said  dwelling-house,  or  in  other  respects 
whatsoever,  under  the  provisions  of  the  said  acts  in  that 

Jadgment  for  behalf:  that  the  said  sheriff  did  then  and  there,  accordingly, 
pursuant  to  the  said  acts,  give  judgment  for  the  said  sum 


of  250/.  so  assessed  by  the  said  jury  to  be  paid  by  the  said 

company  to  the  plaintiff,  according  to  the  provisions  of  the 

said  acts ;  and  the  said  verdict  and  judgment  were  then 

and  there,  to  ¥dt,  at  the  time  and  place  of  holding  the  said 

inquisition  as  aforesaid,  duly  signed  by  the  said  sheriff: 

Verdict  and       that  the  Said  verdict  and  judgment,  having  been  so  signed 

aiMi^ ^'  ^7  ^^®  ^^^  sheriff  as  aforesaid,  were  afterwards,  and  before 

derk  of  the       ^jj^  commencement  of  this  suit,  to  wit,  on  the  24th  of  May, 

1841,  by  the  said  sheriff  duly  deposited,  left,  and  lodged 

with  the  clerk  of  the  peace  for  the  said  county  of  Middlesex, 

to  be  by  him  kept,  and  the  same  are  now  by  him  kept 

among  the  records  of  the  Quarter  Sessions  of  the  said 

county  of  Middlesex ;  and  the  said  verdict  and  judgment 
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still  remain  among  the  records  of  the  said  Quarter  Sessions        1843. 

of  the  said  county  of  Middlesex  in  full  force  and  eflfect,     ^     "^     ' 
■^  '     C0&&X0ALL 

and  in  nowise  satisfied^  reversed^  or  annulled:   that  the  v. 

parish  of  St.  George  above-mentioned  is  the  same  parish    Blackwall 
as  described  in  the  first-mentioned  act  of  parliament  as  the      ^^^^^^ 

Averment  of 

parish  of  St.  Oeorge  in  the  East :  of  all  which  said  premises  identity  of 
the  said  company  then  and  there^  to  wit,  on  the  day  and  L^   * 
year  last  aforesaid,  had  notice:  that  the  plaintiff  being  being  inter. 
interested  as  aforesaid  in  the  property  to  which  the  said  ready  and  will, 
inquisition  referred,  and  known  to  the  said  company  as  the  JSL^anTtoT 
person  so  interested  therein  and  entitled  to  receive  the  convey  to  the 

company. 

said  sum  of  250/.  upon  making  such  title  and  conveyance 
as  thereinafter  mentioned,  and  being  there  present,  to  wit, 
in  the  county  of  Middlesex  aforesaid,  and  the  said  property 
not  being  property  which  any  corporation,  trustee,  or 
person  under  disability  was  by  the  first^mentioned  act 
capacitated  to  convey  (of  all  which  premises  the  said  com- 
pany then  had  notice),  was  afterwards,  and  after  the  re- 
cording of  the  said  verdict  and  judgment,  and  within  a 
reasonable  time  in  that  behalf,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
ready  and  willing  and  able  to  have  made  to  the  said  com- 
pany, and  to  the  satisfaction  of  the  said  company,  a  good 
title  to  the  property  to  which  the  said  inquisition  referred, 
and  also  to  have  made  a  proper  conveyance  thereof  to  the 
said  company,  upon  payment  by  them  of  the  said  sum  of 
25<M.,  and  to  have  received  that  sum  accordingly,  whereof 
the  said  company  then  had  notice,  but  discharged  him  from 
making  and  waived  the  tender  of  any  such  title  or  convey- 
ance, and  gave  him  notice  that  they  would  not  accept  such 
title  and  conveyance,  or  either  of  them,  if  made :  that  the  Judgment  mi. 
plaintiff  had  not  as  yet  obtained  payment  and  satisfaction  "^ 
from  the  said  company  of  the  said  sum  of  250/.  for  which 
the  said  jurors  so  gave  their  verdict,  and  the  said  sheriff  so 
gave  judgment,  as  aforesaid,  or  any  part  thereof,  although 
the  said  company,  afterwards,  and  before  the  commence- 
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1843.        ment  of  this  suit,  were  requested  by  the  plaintiff  to  pay 
CoBRioALL     ^^  *^®  ^^^  ^^^  ^^  money ;  whereby  actio  accrevit 

V*  The  second  count  stated,  that,  after  the  said  inquisition 

London  AND     .     ,,      ^     .  ,  ,.         ••    .         ..  .<»       ^  % 

Blackwall    in  the  first  count  mentioned,  to  wit,  on  the  day  and  year 
R^d^^ ^  ^*  aforesaid,  the  costs  and  charges  and  expenses  of  sum- 
debt  for  the       moning  the  said  jury,  and  the  expenses  of  witnesses  on  the 
said  inquisition,  were  duly  settled  and  determined  by  the 
said  sheriff  pursuant  to  the  said  acts  at  a  certain  sum,  to 
wit,  the  sum  of  110/.  Is.  lid.,  to  be  paid  by  the  said  com- 
pany to  the  plaintiff,  who  by  reason  of  the  premises  in  the 
said  first  count  mentioned  had  been  prevented  from  treat- 
ing and  agreeing  as  aforesaid,  whereof  the  said  company 
(who  prior  to  such  settlement  and  determination  had  had 
due  notice  to  attend  before  the  said  sheriff  on  that  occasion) 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice;  and  the  last-mentioned  sum  of  money  was  then, 
and  more  than  ten  days  before  the  commencement  of  this 
suit,  duly  demanded  of  the  said  company  by  the  plaintiff; 
yet  that  the  plaintiff  had  not  yet  obtained  payment  or 
satisfaction  ot  the  last- mentioned  sum  of  money:  Whereby 
and  by  reason  of  the  same  remaining  wholly  unpaid,  an 
action  hath  accrued  to  him  to  demand  and  have  of  and 
from  the  said  company  the  last-mentioned  sum  of  money, 
making  together  with  the  sum  of  250/.  in  the  first  count 
mentioned,  the  sum  of  860/.  1#.  lid. :  yet  the  said  com- 
pany (although  often  requested  so  to  do),  had  not  as  yet 
paid  the  said  sum  of  360/.  Is.  lid.,  or  any  part  thereof,  to 
the  plaintiff,  but  had  hitherto  wholly  neglected  and  refused, 
and  still  wholly  neglected  and  refused  so  tP  do,  &c. 
lliird  plea—         The  defendants  pleaded — ^thirdly,  that  the  said  Thomas 
^e  of  ^  re-    Farncombe,  Esq.^  in  the  declaration  mentioned,  at  the  time 
?^^^^      of  the  said  request  so  rnadj^  by  the  plaintiff  to  the  said 
shareholder  in    sheriff  of  Middlesex  to  summon  a  jury  for  the  purposes  in 
company.     ^^^  declaration  in  that  behalf  mentioned,  and  thence  con- 
tinually until  and  at  the  respective  times  of  the  holding 
the  inquisition  and  giving  the  judgmept  in  the  first  count 
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mentioned,  and  of  the  settling  and  detennining  the  costs,        1843. 

charges,  and  expenses  in  the  second  count  mentioned,  was     c^^^^^^ 

and  continued  to  be  a  shareholder  in  the  said  company,  and    ,      «• 

London  and 

by  means  thereof  the  said  inquisition  and  judgment,  and    Blackwall 
the  said  settling  and  determining  the  said  costs^  charges,        ^^"^^^ 
and  expenses,  were  and  are  wholly  void  and  of  no  force  or 
effect — ^verification. 

Fourthly,  that,  upon  the  holding  of  the  said  inquisition  Fourth  pio^- 
in  the  first  count  of  the  declaration  mentioned,  to  wit,  on  geg  wen  as- 
the  day  and  at  the  place  in  the  said  first  count  in  that  J^^pS^* 
behalf  mentioned,  the  plaintiff  adduced  evidence  before  the  wamnted  bj 
said  shmff  and  jurors  not  only  of  the  loss  and  damage  in 
respect  of  goodwill,  tenant's  fixtures,  improvements,  or 
otherwise,  alleged  by  the  plaintiff  to  have  been  occasioned 
by  the  taking  of  the  dwelling-house  in  the  declaration 
mentioned  j  but  also  of  certain  loss  and  damage  alleged  by 
the  plaintiff  to  have  been  sustained  by  him  in  respect  of 
the  said  dwdling-house,  by  reason  of  the  construction  of 
the  said  railway;  that  the  said  jurors  did  assess  and  give  a 
verdict  for  the  said  sum  of  250/.  to  be  paid  by  the  com- 
pany to  the  plaintiff  for  the  purchase  by  them  of  the  said 
plaintiff  of  his  said  estate  and  interest  in  the  said  dwelling- 
house,  and  also  by  way  of  satisfaction,  recompense,  and 
eompensation  for  the  several  losses  and  damages  in  this 
plea  hereinbefore  mentioned ;  by  feason  of  which  said  pre- 
miaes  the  said  inquisition,  and  the  said  verdict  and  judg- 
ment in  the  declaration  mentioned,  became  and  were  and 
are  wholly  void  and  of  none  effect — ^verification. 

Special  demurrer  to  the  third  plea^  assigning  for  causes,  Deammr  to 
that  the  said  third  plea  neither  traverses  nor  confSasses  ^ 

and  avoids  the  matters  alleged  in  the  declaration,  and  tha|;, 
if  the  said  third  plea  sufficiently  confesses  and  admits  the 
matters  alleged  in  the  declaration,  yet  it  does  not  set  forth 
or  allege  any  matters  or  things  which  shew  that  the  said 
inqmaition  and  judgment,  and  the  said  settling  and  deter- 
mining the  said  costs,  charges,  and  expenses,  or  either  of 
them,  were  or  i^e  of  no  force  and  effeot— that  the  said 


250  IN  THE  COMMON  FLBAS, 

1843.        inquisition  and  judgment^  and  the  settling  and  determining 
'     ""     '       the  said  costs^  charges,  and  expenses,  and  each  of  them^ 
9.  were  and  are  good,  valid^  and  effectual,  notwithstanding 

Blackwall  the  said  Thomas  Farncombe,  Esq.,  at  the  several  times  in 
Railway  Co.  ^^^  ^^  third  plea  mentioned,  was  a  shareholder  in  the 
said  company — that,  if  by  the  said  third  plea  it  was  in- 
tended to  be  shewn  that  the  said  sheriff  to  whom  the 
said  request  was  so  made,  and  before  whom  the  said  inqui- 
sition was  holden,  and  by  whom  the  said  judgment  was 
given,  and  by  whom  the  said  costs  and  charges  and  ex- 
penses were  settled  and  determined,  was  at  the  several 
times  in  the  said  third  plea  mentioned  a  shareholder  in  the 
sajd  company,  it  should  have  alleged  that  both  the  said 
Thomas  Farncombe,  and  the  said  Michael  Oibbs,  at  the  safd 
several  times  last  aforesaid,  were  respectively  shareholders 
in  the  said  company ;  for,  the  said  Thomas  Farncombe  and 
Michael  Gibbs,  at  the  several  times  last  aforesaid,  were  toge- 
ther sheriff  of  Middlesex,  and  not  either  of  them  alone— 
that  the  said  third  plea  does  not  therefore  shew  that  the  said 
sheriff  was  a  shareholder  in  the  said  company,  and  the  fact  of 
any  other  person  than  the  said  sheriff  being  at  the  several 
times  last  aforesaid  a  shareholder  in  the  said  company 
would  not  render  the  said  inquisition  and  judgment,  or 
the  settling  and  determining  the  said  costs,  charges,  and 
expenses,  or  either  of  them,  void — that  the  objection  to 
the  validity  of  the  said  inquisition  and  judgment,  and  to 
the  settling  and  determining  the  said  costs,  charges,  and 
expenses,  by  reason  of  the  said  Thomas  Farncombe  being 
a  shareholder  in  the  said  company,  cannot  now  be  pleaded 
in  bar  to  the  declaration — ^that  it  appears  by  the  said  in- 
quisition and  proceedings  that  the  said  company  appeared 
upon  the  said  inquiry,  and  took  the  benefit  of  the  same, 
and  cannot  now  object  that  the  said  Thomas  Farncombe 
was  at  the  time  a  shareholder,  a  fact  which  the  said  com- 
pany then  knew — that  there  is  nothing  in  the  acts  of  par- 
liament relating  to  the  said  company  which  makes  an 
inquisition  like  the  present  bad,  by  reason  of  one  or  even 
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lM>ih  of  the  persons  filling  the  office  of  sheriff  of  Middlesex        1843. 
bring  a  shareholder  or  shareholders  in  the  said  company —      ^     "    " 
and  that  the  said  third  plea  is  in  other  respects  nncertain,  «. 

iniormai^  and  insnmcient,  6cc.  Blackwall 

Special  demurrer  to  the  last  plea,  assigning  for  causes —  Railway  Co. 
that  it  is  not  alleged  in  that  plea  that  it  appears  by  the  the  fourth  pies, 
record  of  the  said  verdict  and  judgment  that  such  evidence 
was  adduced  as  in  that  plea  mentioned,  and,  unless  it  so 
appears,  the  said  company  are  estopped  from  alleging  the 
fact  to  be  so ;  and  that  no  proof  of  such  fact  except  the 
record  itself  can  be  now  given — ^that  it  is  not  alleged  that 
such  evidence  was  received  by  the  Court,  or  allowed  to  go 
to  the  jury,  or  influenced  their  verdict,  or  that  the  said  sum 
of  250/.,  or  any  part  thereof,  was  in  fact  assessed  by  the 
jurors  in  respect  of  the  loss  or  damage  alleged  to  be  sus- 
tained by  reason  of  the  construction  of  the  railway — that, 
even  supposing  the  fact  to  be  so,  it  would  not  make  the 
verdict  or  judgment  void,  or  form  any  objection  to  the 
same — ^that  it  is  not  alleged  in  the  said  last  plea  that  it 
appears  by  the  record  of  the  said  verdict  and  judgment 
that  any  part  of  the  said  sum  of  250/.  was  given  by  way  of 
satisfaction,  recompense,  or  compensation  for  such  loss  or 
damage  as  last  aforesaid,  but,  on  the  contrary,  it  appears 
by  the  record  of  the  said  verdict  and  judgment,  as  set 
forth  in  the  declaration,  that  the  said  sum  of  250/.  was 
given  for  the  purchase  of  the  plaintiff's  estate  and  interest 
in  the  said  dwelling-house,  and  also  by  way  of  satis&ction, 
recompense,  and  compensation  for  all  damages  in  respect 
of  the  tenant's  fixtures  of  the  plaintiff  in  the  said  dwelling- 
house,  or  in  other  respects  whatsoever,  under  the  provisions 
of  the  said  acts  of  parliament  in  that  behalf;  whereas  the 
said  company  by  the  last-mentioned  plea  mean  to  insist 
that  the  said  verdict  and  judgment  were  partly  given  in 
respect  of  matters  not  warranted  by  the  provisions  of  these 
acts,  which  the  said  company  are  estopped  by  the  said 
record  from  doing — that  it  does  not  appear  by  the  last- 
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1843.  mentioned  plea  that  the  verdict  therein  first  mentioned 
was  the  same  verdict  as  the  verdict  mentioned  in  the  de- 
claration^ and  which 'Was  taken  on  the  said  inquisition  there- 
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Blacxwall   m  mentioned^  and  that  the  said  last  plea  is  in  other  respects 
RAM.WAY  Co.  ^certain,  informal,  and  insufficient,  &c.    Joinder  (21). 


The  case  was  argued  in  Michaelmas  Term  last. 


Chafmell,  Seijeant  {Butt  was  with  him),  in  support  of 
the  demurrers. — ^The  questions  in  this  case  will  turn  upon 
the  construction  to  be  put  upon  certain  clauses  contained 
in  two  acts  of  parliament — ^the  6  &  7  Will.  4,  c.  czxiii,  and 
the  2  &  8  Vict.  c.  xcv — ^passed  for  the  establishing  and  re- 
gulating The  London  and  Black  wall  Railway  Company  (22). 


(21)  The  points  marked  for  ar- 
gument on  the  part  of  the  plaintifis 
were  in  snhetance  a  repetition  of 
the  cauies  of  demurrer  aasigned. 

Those  marked  for  argument  on 
the  part  of  the  defendants  were  as 
follow  :— 

"  That  the  inquisition  is  yoid«  in 
consequence  of  the  personal  disabi- 
lity of  Thomas  Famcombe,  as  al- 
leged in  the  third  plea : 

"That  the  defendants  are  not 
estopped  from  alleging  that  the  jury 
exceeded  the  authority  given  them 
by  statute,  in  the  manner  alleged  in 
the  fourth  plea : 

^  That  the  sheriff  had  no  autho- 
rity to  give  judgment  for  the  250/. 
as  mentioned  in  the  first  count  of 
the  declaration : 

**  That  the  first  count  of  the  de- 
claration is  defective,  because  it  does 
not  appear  therefrom  that  the  250/. 
were  assessed  by  the  jury  in  respect 
of  the  amount  of  the  value  of  the 
said  dwelling-house,  and  the  com- 
pensation for  loss,  damage,  or  in- 
jury in  respect  of  tenant's  fixtures, 
improvements,  or  otherwise,  occa- 


sioned by  the  taking  thereof;  but, 
on  tiie  contrary,  it  expressly  ap- 
pears thereby  that  the  said  sum  was 
assessed  in  respect  of  other  damages^ 
which  &ct  is  admitted  to  be  true  by 
the  demurrer  to  the  fourth  plea : 

**  That  the  second  count  of  the 
dedaration  is  defective,  because,  in 
cases  under  2  &  3  Vict  c.  xcv,  s. 
23  (being  the  enactment  under 
which  the  plaintiff  proceeded),  the 
sheriff  has  no  power  to  award  or 
settie  costs,  nor  can  the  party  takii^ 
the  benefit  thereof  claim  any  costs : 

'*  That  an  action  of  debt  will  not 
lie  either  for  the  250/.  or  for  the 
costs." 

(22)  The  following  are  the  clauses 
of  the  acts  referred  to  in  the  course 
of  the  argument  and  judgment — 6 
&  7  Will.  4,  c.  cxxiii,  ss.  11, 21,  22, 
24,  27,  28,  51 ;  and  2  &  3  Vict 
cxcv,  ss.  22,  23. 

Section  11  of  the  former  act 
enacts  *'  That  it  shall  be  lawful  for 
the  said  company  to  treat  and  agree 
for  the  purchase  of  any  lands  au- 
thorized to  be  taken  and  used  by 
them  as  aforesaid,  and  of  any  sub- 
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The  22ad  section  of  the  fonner  act  enables  the  company  in 
certain  cases  therein  provided  to  issue  a  warrant  to  the 


■istiiig  leases,  tenns,  estates,  and 
ialcresto  therein  and  cfaaiges  there- 
on, or  such  of  them  or  such  pari 
thereof  as  the  said  company  shall 
think  proper." 

Section  21  enacts  '<  That  all  and 
erery  body  or  bodies  politic,  cor- 
porate or  collegiate,  tntttee  or  trus- 
tees, and  other  person  or  persons 
herein-bcfiire  capacitated  to  con- 
tract for,  sell,  and  convey  any 
sQcli  tenements  or  hereditaments  as 
aforesaid,  and  any  other  owner  or 
owners  of  any  such  tenements  or 
hereditaments^  or  any  share  or 
shares,  estate  or  estates,  interest  or 
interests  therein,  may  accept  and 
receive  such  satisfaction  or  recom- 
pense for  the  value  thereof;  and 
such  body  or  bodies,  trustee  or 
trustees^  person  or  persons,  owner 
or  owners,  and  also  any  tenant  or 
tenants  for  a  year,  or  from  year  to 
year,  or  at  will,  or  o&er  occupier 
or  occupiers  of  any  such  premises 
entitled  to  any  compensation  for 
snch  goodwill  or  improvements  as 
shall  be  lost,  and  for  tenant's  fix- 
taresy  and  for  such  injuiy  or  da- 
mage as  shall  be  sustained  on  ac- 
count of  the  execution  of  thi»  act^ 
or  in  anywise  relating  thereto,  may 
accept  and  receive  such  sum  of 
money  in  respect  thereof  as  shall 
he  agreed  upon  between  them  re- 
ipectively  and  the  said  company ; 
and  in  case  the  said  company 
and  the  said  parties  interested  in 
snch  tenements  and  hereditaments, 
goodwiO,  or  improvements  or  fix- 
tures, or  sustaining  such  injury  or 
damage,  cannot  or  do  no  not  agree 
as  to  the  amount  or  value  of  such 


satisfaction,  recompense,  or  com- 
pensation, the  same  respectively 
shall  be  ascertained  and  setded  by 
a  jury  in  manner  herein-after  di- 
rected." 

Section  22,  <<  for  settling  all  dif 
ferences  which  may  arise  between 
the  said  company  and  the  several 
owners  and  occupiers  of  or  persons 
interested  in  any  lands  which  shall 
or  may  be  taken,  used,  damaged, 
or  injuriously  afiected  by  the  exe- 
cution of  any  of  the  powers  thereby 
granted,"  enacts,  **  That,  if  any 
person,  corporation,  or  trustee  so 
interested  or  entitled,  and  capaci- 
tated to  sell,  agree,  convey,  or  re- 
lease as  aforesaid,  lAatf  not  agree 
with  the  said  company  as  to  the 
amount  of  such  purchase  money  or 
satisfaction,  recompense,  or  other 
compensation  as  aforesaid;  or  if 
any  of  the  parties  entitled  to  re- 
ceive such  purchase  money,  satis- 
faction, recompense,  or  other  com- 
pensation as  aforesaid  shall  reflise 
to  accept  such  purchase  money, 
satisfaction,  recompense,  or  other 
compensation  as  aforesaid  as  shall 
be  offered  by  the  said  company, 
and  shall  give  notice  thereof  in 
writing  to  the  said  company  within 
twenty-one  days  next  after  such 
ofi^r  shall  have  been  made,  and 
the  party  giving  such  notice  shall 
therein  request  that  the  matter  in 
dispute  may  be  submitted  to  the 
determination  of  a  jury ;  or  if  any 
of  such  parties  as  aforesaid  shall 
for  the  space  of  twenty-one  days 
next  after  notice  in  writing  shall 
have  been  given  to  the  clerk,  agent, 
or  principal  officer  of  any  such  cor- 
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sheriff  or  sheriffs  of  the  county  or  city  vhere  the  lands  in 
respect  of  vhich  any  question  shall  arise  are  situate^  or,  if 


poration,  or  to  any  of  such  trustees 
or  persons  respectively,  or  left  at 
his  last  or  usual  place  of  abode,  or 
with  the  tenant  or  occupier  of  any 
lands  required  for  the  purposes  of 
this  act,  neglect  or  refuse  to  treat 
or  shall  not  agree  with  the  said 
company  for  the  sale,  conveyance, 
and  release  of  their  respective  es- 
tates or  interests,  or  the  respective 
estates  or  interests  which  they  re* 
spectively  are  hereby  capacitated 
to  convey  therein,  or  shall  by  rea- 
son of  absence  be  prevented  from 
treating,  or  shall  by  reason  of  any 
impediment  or  disability,  whether 
provided  for  by  this  act  or  not,  be 
incapable  of  making  such  agree- 
ment, conveyance,  or  release  as 
shall  be  necessary  or  expedient  for 
enabling  the  said  company  to  take 
such  lands,  or  to  proceed  in  making 
the  said  railiray  and  other  the  works 
aforesaid,  or  shall  not  disclose  and 
prove  the  state  of  the  title  to  the 
premises  of  which  they  respective- 
ly may  be  in  possession,  or  of  the 
riiare,  interest,  or  charge  which 
they  may  claim  to  be  entitled  unto 
or  interested  in,  or  in  any  other 
case  where  agreement  for  compen- 
sation for  damages  incurred  in  the 
execution  of  &is  act,  or  for  the 
purchase  of  lands  required  for  the 
purposes  of  this  act,  cannot  be 
made ;  then  and  in  every  such  case 
the  said  company  shall  and  they 
are  hereby  required  from  time  to 
time  to  issue  a  warrant,  either  un- 
der their  common  seal  or  under  the 
hands  and  seals  of  three  at  least  of 
the  directors  of  the  said  company, 
to  the  sheriff  or  sheri&  of  the  coun- 


ty or  city  where  the  lands  in  ques- 
tion shaU  be  situate,  or  in  case  the 
said  lands  shall  be  situate  within 
the  liberty  of  his  Majesty's  Tower 
of  London,  then  to  the  bailiff  of  the 
said  liberty ;  and  if  such  sheriff  or 
sheriffs,  or  their  under  sheriff  or 
under  sherifis,  or  such  bailiff  or  his 
under  bailiff  respectively,  shall  be 
a  shareholder  or  shareholders  in 
the  said  company,  or  enjoy  any 
place  of  trust  or  profit  under  the 
said  company,  or  shall  be  in  any- 
wise interested  in  the  matters  in 
question,  then  to  any  of  the  coro- 
ners of  the  said  county,  city,  or  li- 
berty not  interested  as  aforesaid; 
or  if  all  the  coroners  shall  be  so 
interested,  then  to  some  person 
living  within  the  said  county,  city, 
or  liberty,  and  free  from  personal 
disability,  who  shall  have  filled  the 
said  office  of  sheriff,  bailiff,  or  co- 
roner within  the  said  county,  city, 
or  liberty  (a  person  having  more 
recently  served  either  office  bemg 
preferred),  commanding  such  she- 
riff or  sheriffs  or  other  person  to 
impannel,  summon,  and  return, 
and  the  said  sheriff  or  sheriffs,  bai- 
liff, coroner,  or  other  person  is  and 
are  hereby  accordingly  empowered 
and  required  to  impannel,  sum- 
mon, and  return,  a  jury  of  at  least 
forty-eight  sufficient  and  indiffer- 
ent men,  qualified  according  to 
the  laws  of  this  realm  to  serve  on 
juries  for  trials  of  issues  in  his  Ma- 
jesty's Courts  of  record  at  West- 
minster ;  and  the  persons  so  to  be 
impannelled,  summoned,  and  re- 
turned are  hereby  required  to  ap- 
pear before  the  said  sheriff,  under 
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rach  sheriff  or  sheriffs,  or  their  nndersheriff  or  undersheriffs 
shall  be  a  shareholder  or  shareholders  in  the  company,  or 


sherifi,  bailifl^  coroner,  or  other 
-penan,  if  the  property  in  question 
be  aitoate  in  Middlesex  or  within 
the  liberty  of  hit  Majesty's  Toirer 
of  London,  or  in  case  it  be  situate 
vithin  the  city  of  London,  then  be- 
fore the  Court  of  Mayor  and  Alder- 
men of  the  city  of  London  to  be 
holden  in  the  outer  chamber  of  the 
Guildhall  of  the  said  city,  accord- 
ing to  the  custom  of  the  said  city, 
at  such  time  and  place  as  in  such 
warrant  shall  be  appointed,  and  to 
attend  from  day  to  day  until  duly 
dischai^ged ;  and  out  of  such  per- 
sons so  to  be  impannelledy  sum- 
moned, and  returned,  a  jury  of 
twelve  men  shall  be  drawn  by  the 
aaid  sheriff,  under  shen£^  bailiff 
coroner,  or  other  person,  or  by  the 
aaid  Court  of  Mayor  and  Aldermen, 
or  by  aome  penon  to  be  by  them 
respectively  appointed,  in  such 
manner  as  juries  for  trials  of  issues 
joined  in  his  Majesty's  Courts  of 
record  at  Westminster  are  by  law 
directed  to  be  drawn ;  and  in  case 
a  sufficient  number  of  jurymen 
shall  not  appear  at  the  time  and 
place  so  to  be  appointed  as  afore- 
said, such  sheriff,  under  sheriff, 
bailiflf^  coroner,  or  other  person,  or 
aome  peraon  to  be  appointed  by 
the  said  Court  of  Mayor  and  Alde^• 
men,  sludl  return  other  honest  and 
indifferent  men  of  the  standers-by 
or  of  others  that  can  speedily  be 
procured  to  attend  that  service  (be- 
ing so  qualified  as  aforesaid),  to 
make  up  the  said  jury  to  the  num- 
ber of  twelve ;  and  all  parties  con- 
cerned may  have  their  lawful  chal- 
lenges against  any  of  the  said  jury- 


men, hul  shall  not  challenge  ih§ 
array;  and  the  said  sherifi)  under 
sheriff,  bailiff,  coroner,  or  other 
person,  or  the  said  Court  of  Mayor 
and  Aldermen,  is  hereby  empow- 
ered and  required,  on  request  in 
writing  by  either  party,  to  summon 
before  him  all  persons  who  shall  be 
thought  necessary  to  be  examined 
as  witnesses  touching  the  matter  in 
question,  and  may  authorise  or  or- 
der the  said  jury,  or  any  six  or 
more  of  them,  to  view  the  place  or 
matter  in  controversy;  and  auch 
jury  shall  upon  their  oaths,  or,  be- 
ing quakers,  upon  their  affirmations 
(which  oaths  and  affirmations,  aa 
well  as  the  oaths  and  affirmations 
of  all  such  persons  as  shall  be  called 
upon  to  give  evidence,  the  said  she- 
riff, under  sheriff,  bailiff,  coroner, 
or  other  person,  or  the  said  Court 
of  Mayor  and  Aldermen,  is  hereby 
empowered  and  required  to  admi- 
nister), inquire  of,  and  aaese,  and 
give  a  verdict  for  the  eum  cf  man/eg 
to  he  paid  for  the  purchase  of 
such  lands,  except  for  such  interest 
therein  as  shall  have  been  of  right 
purchased  by  the  said  company 
from  any  other  person,  and  also 
the  sum  of  money  to  be  paid  bg 
wag  of  satisfaction,  reeompensct 
or  compensation  for  goodwill,  lai- 
provements,  tenant's  fixtures,  or  for 
any  injury  or  damage  whatsoever 
which  shdl  before  that  time  have 
been  done  or  sustained  as  afore- 
said, and  for  the  future  temporary 
or  perpetual  or  for  any  recurring 
damages  to  be  so  done  or  sustained 
as  aforesaid,  and  the  cause  and  oc- 
casion of  which  shall  have  been  ia 
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enjoy  anj  place  of  trust  or  profit  under  the  company^  or 
shall  be  in  anywise  interested  in  the  matters  in  question^ 


part  only  obviated,  removed,  or  re- 
paired by  the  said  company,  and 
which  cannot  or  will  not  be  fur- 
ther obviated,  removed,  or  repaired 
by  them;  which  satiafaction,  re- 
compense, or  compensation  for 
luch  damage  or  loss  shall  be  in- 
quired into  and  oitetsed  separately 
and  distinctly  from  the  value  of  the 
lands  so  to  be  taken  or  used  as 
af<Mresaid ;  and  the  taid  sheriff,  un- 
der sherifi^  baififf,  coroner,  or  other 
person,  or  the  said  Court  of  Mayor 
and  Aldermen,  shall  accordingly 
give  judgment  for  such  purchase 
money,  satirfaclion,  recompense^  or 
compensation  as  shall  be  assessed 
by  such  jury;  which  said  verdict, 
and  the  judgment  thereon  to  be 
pronounced  as  aforesaid,  shall  be 
binding  and  conclusive  to  all  in- 
tents and  purposes  upon  all  persons 
and  corporations  whatsoever :  Pro- 
vided always,  that,  in  such  inquiry, 
the  person  or  corporation  claiming 
compensation  shall  be  plaintiff,  and 
shall  have  all  such  rights  and  pri- 
vileges as  plaintiffs  in  actions  at 
law  are  entitled  to :  Provided  also, 
that  not  less  than  twenty-one  days' 
notice  in  writing  of  the  time  and 
place  at  which  such  jury  are  so 
required  to  be  returned  shall  be 
given  by  the  sidd  company  to  the 
party  with  whom  any  such  contro- 
versy shall  arise,  either  by  deli- 
vering such  notice  to  such  party, 
or  by  leaving  the  same  at  his  place 
of  abode,  or  with  the  clerk  or  agent 
or  principal  oflScer  of  the  corpora- 
tion, in  the  case  of  a  corporation, 
or  with  some  tenant  or  occupier  of 
the  premises  intended  to  be  valued, 


or  respecting  which  or  any  damage 
to  which  any  such  question  shall 
arise." 

Section  24  enacts,  *<  That  the 
said  verdicts  and  judgments  being 
first  signed  by  the  said  sheriff,  un- 
der sheriff*  bailiff,  coroner,  or  other 
person  presiding  at  the  taking  of 
such  verdict  and  pronouncing  of 
such  judgment  respectively,  or  by 
the  registrar  of  the  Court  of  the 
Mayor  and  Aldermen  of  the  city 
of  London,  as  the  case  may  re- 
quire, shall  be  kept  by  the  clerk  of 
the  peace  for  the  county  or  liberty 
in  which  the  matter  in  dispute 
shall  have  arisen,  among  the  re- 
cords of  the  Quarter  Sessions  of  such 
county  or  liberty,  or  by  the  said 
registrar,  among  the  records  of  the 
said  Court  of  Mayor  and  Alder- 
men, in  case  the  matter  in  dispute 
shall  have  arisen  in  the  said  city 
of  London,  and  shall  be  deemed 
records  to  all  intents  and  pur- 
poses ;  and  the  same,  or  true  copies 
thereof,  shall  be  allowed  to  be  good 
evidence  in  all  .Courts  whatsoever, 
and  all  persons  shall  have  liberty 
to  inspect  the  same,  paying  for 
such  inspection  the  sum  of  one 
shilling,  and  also  to  take  or  make 
copies  thereof,  paying  for  every 
copy  after  the  rate  of  sixpence  for 
every  one  hundred  words." 

Section  27  enacts,  "That,  in 
every  case  in  which  the  verdict  of 
a  jury  summoned  as  aforesaid  shall 
be  given  for  the  same  or  a  greater 
sum  than  shall  have  been  previ- 
ously offered  by  the  said  company 
for  the  purchase  of  any  lands  to  be 
used  or  taken  by  them  for  the  pur- 
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then  to  any  of  the  coronersj 
or  sheriffs  or  other  person  to 

poiei  of  this  act^  or  as  eompensa" 
Um/ot  muf  danuige  or  lose  which 
may  happen  or  arise  in  the  execn* 
tkn  of  any  of  the  powers  hereby 
gnnted,  all  the  costs,  charges,  and 
expenses  of  summoning  such  jury 
ad  the  expenses  of  witnesses  shall 
be  defrayed  by  the  said  company, 
ind  such  coats,  charges,  and  ex« 
penaesdiall  be  settled  and  deter- 
mined by  the  aaid  sheriff,  under- 
aherifi^  huli£^   coroner,    or  other 
person  as  aforesaid,  or  by  the  re- 
gbter  of  the  said  Court  of  Mayor 
md  Aldermen ;  and  in  case  such 
costly  charges,  and  expenses  shall 
not  be  paid  to  the  party  entitled  to 
KceiTe  the  same  within  ten  da3rs 
ifter  the  same  shaU  have  been  de- 
msnded,  then  the  same  shaU  and 
Biaj  be  levied  and  recovered  by 
teess  and  sale  of  any  goods  and 
ebttds  of  the  said  company,  under 
t  vtnant  to  be  issued  for  that  pur- 
pose hf  any  justice  of  the  peace  for 
^  county,  city,  or  liberty  wherein 
B^  inquisition  shall  be  held,  not 
interested  in  the  matter  in  quea> 
tioB,  which  warrant  such  justice  is 
bereby  authorized  and  required  to 
ittoe,  under  his  hand  and  seal,  on 
<{iplicatiofn  made  to  him  for  that 
purpose  by  any  party  entitled  to 
Rceire  such  costs,   charges,  and 
expenses  ;  but,  if  the  verdict  of  the 
jury  shall  be  given  for  a  less  sum 
tban  shall  have  been  previously 
offered  by  the  said  company,  one 
moiety  of  the  said  costs,  charges, 
ind  expenses  shall  be  defrayed  by 
the  party  with  whom  the  said  com- 
pany shall  have  such  controversy 
or  dispute,  and  the  remainder  shall 
VOL.  VI. 


&C.J  commanding  such  sheriff 
impannel  a  juiy  to  inquire  of 

be  defrayed  by  the  said  company ; 
and  the  former  moiety  of  such 
costs,  charges,  and  expenses,  hav- 
ing been  ascertained  and  settled  in 
manner  hereinbefore  mentioned, 
shall  and  may  be  deducted  out  of 
the  money  adjudged  to  be  paid  to 
such  other  party  as  so  much  money 
advanced  to  and  for  his  use,  and 
the  payment  or  tender  of  the  re- 
mainder of  the  money  so  a4judged 
shall  be  deemed  and  taken  to  all 
intents  and  purposes  to  be  a  good 
payment  or  tender  in  satisfaction 
of  the  whole  thereof :  Provided  al- 
ways, that,  in  cases  in  which  by 
reason  of  absence  in  foreign  parts, 
or  from  any  other  cause  or  disabi- 
lity not  hereinbefore  provided  for, 
any  person  shall  have  been  pre- 
vented from  treating  and  agreeing 
as  aforesaid,  the  whole  of  such 
costs,  charges,  and  expenses  shaU 
be  borne  and  paid  by  the  said 
company." 

Section  28  enacts,  "  That  the 
said  company  shall  not  be  obliged, 
nor  shall  any  jury  to  be  summoned 
by  virtue  of  this  act  be  allowed 
(without  the  consent  of  the  said 
company),  to  receive  or  take  notice 
of  any  complaint  to  be  made  by 
any  party  for  any  loss  or  injury 
by  him  sustained  or  supposed  to 
be  sustained  in  consequence  of  the 
execution  of  any  of  the  powers  of 
this  act,  unless  notice  in  writing  by 
or  on  behalf  of  the  person  or  cor- 
poration making  such  complaint, 
stating  the  nature,  extent,  and  par- 
ticulars of  such  loss  or  injury,  and 
the  amount  or  the  compensation 
claimed  in  respect  thereof,  shall 
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and  assess  and  give  a  yerdict  for  the  sum  of  money  to  be 
paid  for  the  purchase  of  such  lands,  except  for  such  interest 


have  been  given  by  such  person  or 
corporation  to  the  said  company 
ten  days  before  the  summoning  of 
such  jury,  and  within  the  space  of 
six  calendar  months  after  the  time 
of  such  supposed  loss  or  injury 
having  been  sustained,  or  after  the 
doing  or  committing  thereof  shall 
have  ceased." 

Section  51  recites  "  That  the  said 
railway  is  intended  to  pass  through 
or  along  divers  streets,  lanes,  and 
other  public  thoroughfares  in  the 
parishes  of  St.  Botolph  without 
Aldgate,  London,  St.  Mary  Mat- 
fellon  otherwise  Whitechapel,  St. 
George  in  the  East,  St  Danstan 
Stepney,  St.  Anne,  in  the  county  of 
Middlesex,  and  All  Saints,  Poplar, 
and  the  hamlet  of  Ratcliffe,  and 
also  dose  to  or  adjoining  divers 
dwelling-houses  or  shops  in  the  said 
parishes  and  hamlet,  and  it  nuiy 
happen,  by  reason  of  the  construc- 
tion thereof,  that  the  said  dwelling- 
houses  or  shops  may  be  greatly  de- 
teriorated in  value,"  and  enacts, 
**  That,  in  case  any  such  dwelling- 
houses  or  shops  which  shall  be  w. 
tuated  wUhin  fifty  feet  from  the  said 
railway  shall  be  deteriorated  in 
value,  and  the  Owner  or  owners, 
lessee  or  lessees,  of  any  such  dwell- 
ing-houses or  shops  within  the  said 
parishes  or  hamlet,  or  either  of  them, 
shall,  by  notice  in  writing  to  be  left 
at  the  office  of  the  said  company, 
require  the  said  company  to  pui^ 
chase  the  same,  it  shall  be  lawful 
for  the  said  company,  and  they  are 
hereby  required,  within  thirty  days 
after  the  service  of  such  notice,  to 
treat  for  the  purchase  of  the  dwell* 


ing-houses  or  shops  mentioned  in 
such  notice,  and  for  the  compensa- 
tion, recompense,  or  satisfaction  to 
be  made  to  him  or  them  for  any 
loss,  damage,  or  injury  in  respect  of 
any  goodwill,  tenant's  fixtures,  im- 
provements or  otherwise,  occasioned 
by  the  taking  thereof ;  and,  in  case 
the  party  so  giving  such  notice  and 
the  said  company  shall  not  agree  as 
to  the  value  of  such  dwelling-houses 
or  shops,  or  as  to  the  amount  or 
value  of  the  satisfaction,  recom- 
pense, or  compensation  to  be  paid 
for  such  goodwill,  improvements, 
tenant's  fixtures,  or  otherwise,  then 
the  amount  of  such  satisfaction,  re- 
compense, or  compensation,  shall  be 
ascertained  and  settled  by  the  ver- 
dict of  a  jury  in  the  manner  herein- 
before described  for  ascertaining 
and  settling  the  value  or  recom- 
pense for  other  lands,  tenements, 
hereditaments,  and  premises  to  be 
taken  or  purchased  for  the  purposes 
of  this  act :  provided  alwa3rs,  that 
no  party  shall  be  entitled  to  receive 
any  compensation  under  the  above 
enactment,  unless  the  jury  to  whom 
it  shall  be  referred  to  ascertain  the 
amount  thereof  shall  by  their  ver- 
dict determine  that  the  property  in 
respect  of  which  the  same  is  claimed 
has  been  deteriorated  in  value  by 
the  construction  of  the  said  railway ; 
provided  also,  that  no  party  shall  be 
entitled  to  claim  any  such  compen- 
sation, nor  shall  the  said  company 
be  compellable  to  purchase  any  such 
property  as  aforesaid,  after  the  pe- 
riod of  twelve  months  from  the 
opening  of  the  said  railway  to  the 
public ;  provided  always,  that,  in  no 
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therein  as  shall  have  been  of  right  purchased  by  the  com- 
pany firom  any  other  person,  and  also  the  sum  of  money  to 


case  ihall  the  laid  company  be  com- 
peDable  to  parchase  any  portion  of 
toy  dweUiog-faouse  or  shop,  which 
portiao  a  atnate  at  a  greater  dis- 
tuee  than  6tty  feet  from  the  said 
laflway  :  provided  always^that  the 
aad  company,  whenever  caHed  on 
to  take  part  of  such  dwelHng-houses 
or  diopa  as  aforesaid,  may  at  their 
optioo  take  the  whole,  subject  to 
^yment  of  the  compensation  here- 
inbefoce  mentioned*" 

Section  22  of  the  2  &  3  Vict 
e.  xev,  enacts,  ^  That,  in  all  cases  of 
dispute  between  the  company  and 
the  parties  claiming  compensation 
fivn  the  company  under  the  provi- 
BODS  of  the  above-recited  acts  and 
the  present  act,  wherein  the  com- 
pany do  not,  upon  request  made  by 
neh  party  or  parties  to  submit  the 
Baiter  in  dispute  to  the  determina- 
tioD  of  a  jtiiy>  within  the  space  of 
twen^-one  days,  issue  their  war- 
ranty according  to  the  regulations 
prescribed  by  the  aforesaid  recited 
ads,  fiir  the  impaimelling  and  sum- 
oooing  a  jury,  then  it  shall  and  may 
be  lawful  for  the  party  so  having 
given  notice  himself  to  send  a  re* 
quest  in  writing  to  the  sheriff  or 
dierift  or  under  sheriff's  baOiff,  or 
Ins  under  bailiff  respectively,  ac- 
cording to  the  tenor  of  the  above- 
recited  act,  and  the  sherifis  and 
bailifi  so  mentioned  in  the  above- 
recited  act  shall  summon  and  im- 
paanel  a  jury,  and  proceed  as  in 
the  manner  prescribed  in  the  above- 
recited  act  upon  the  issuing  of  the 
warrant  of  the  company." 

Section  23  recites,  that  **  the  ex- 
tension ^  the  said  railway  author- 


ised by  this  act  is  intended  to  pass 
through  or  along  divers  streets, 
lanes,  and  other  public  thorough- 
fares in  the  city  of  London  and  the 
liberties  thereof,  and  also  close  to  or 
adjoining  divers  dwelling-houses, 
stables,  and  shops  in  the  said  city, 
and  it  may  happen  that  by  reason 
of  the  construction  of  the  said  rail- 
way the  said  dwelb'ng^houses,  stable, 
or  shops  may  be  greatly  deteriorated 
in  value;"  and  enacts,  **  That,  in 
case  the  greater  part  of  any  such 
dwelling-house,  stable,  or  shop, 
which  shall  be  situated  within  fifly 
feet  from  the  said  railway  diall  be 
deteriorated  in  value,  and  the  owner 
or  owners,  lessee  or  lessees,  of  any 
such  dwelling-house,  stable,  or  shop 
within  the  said  city  or  the  liberties 
thereof,  shall,  by  notice  in  writing 
to  be  left  at  the  office  of  the  said 
company,  require  the  said  company 
to  purchase  the  same,  it  shall  be  law- 
Ail  for  the  said  company,  and  they  are 
hereby  required,  within  thirty  days 
after  the  service  of  such  notice,  to 
treat  for  the  purchase  of  the  dwell- 
ing-house stable,  or  shop  mentioned 
in  such  notice,  and  for  the  compen- 
sation, recompense,  or  satisfaction 
to  be  made  to  such  owner  or  owners, 
lessee  or  lessees,  for  any  loss,  da- 
mage, or  injury  in  respect  of  any 
tenant's  fixtures,  improvements,  or 
otherwise,  occasioned  by  the  taking 
thereof;  and,  in  case  the  party  so 
giving  such  notice  and  the  said 
company  shall  not  agree  as  to  the 
value  of  such  dwelling-house,  stable, 
or  shop,  or  as  to  the  amount  or  value 
of  the  satisfaction,  recompense,  or 
compensation  to  be  paid  for  such 
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'     ^^""^      tion  for  goodwill,  improvement,  tenant's  fixtures,  or  for 
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V.  any  injury  or  damage  whatsoever  which  shall  before  that 

Blackwall  ^™®  ^*^®  heen  done  or  sustained  as  aforesaid,  and  for  the 
Railway  Co.  future  temporary  or  perpetual  or  for  any  recurring  damages 
to  be  so  done  or  sustained  as  aforesaid,  and  the  cause  and 
occasion  of  which  shall  have  been  in  part  only  obviated, 
removed,  or  repaired  by  the  said  company,  and  which 
cannot  or  will  not  be  further  obviated,  removed,  or  re- 
paired by  them.  Section  51  enables  the  owners  or  lessees 
of  dwelling-houses  or  shops  situated  within  fifty  feet  from 
the  railway  to  call  upon  the  company  to  treat  for  the  pur- 
chase of  such  dwelling-houses  or  shops,  and  for  the  com- 
pensation, recompense,  or  satisfaction  to  be  made  to  them 
for  any  loss,  damage,  or  injury  in  respect  of  any  goodwill, 
tenant's  fixtures,  improvements,  or  otherwise,  occasioned  by 
the  taking  thereof;  and  in  case  the  party  giving  notice 
and  the  company  shall  not  agree  as  to  the  value  of  such 
dwelling-houses  or  shops,  or  as  to  the  amount  or  value  of 
the  satisfaction,  recompense,  or  compensation  to  be  paid 

improvements,  tenant's  fixtures,  or  respect  of  which  the  same  is  claimed 
otherwise,  then  the  amount  of  such  has  heen  deteriorated  in  value  by 
satisfaction,  recompense,  or  com-  the  construction  ofthe  said  railway: 
pensation  shall  be  ascertained  and  provided  also,  that  no  party  shall  be 
settled  by  the  verdict  of  a  jury  in  entitled  to  claim  any  such  compen* 
the  manner  described  in  the  said  sation  after  the  period  of  twelve 
first-recited  act  or  this  act  for  ascer-  months  from  the  opening  of  the 
taining  and  settling  the  value  or  railway  to  the  public,  nor  shall  the 
recompense  for  other  lands,  tene-  said  company  be  compellable  to 
ments,  hereditaments,  and  premises  purchase  any  such  property  as  afore- 
to  be  taken  or  purchased  for  the  saidaftertheperiod  of  fifteen  months 
purposes  of  the  said  first-recited  act  from  the  opening  of  the  said  railway 
or  this  act :  provided  always,  that  to  the  public :  provided  also,  that 
no  party  shall  be  entitled  to  receive  the  said  company,  whenever  called 
any  compensation  under  the  above  upon  to  take  part  of  such  dwelling- 
enactment  unless  the  jury  to  whom  house,  stable,  or  shop  as  aforesaid, 
it  shall  be  referred  to  ascertain  the  may  at  their  option  take  the  whole, 
amount  thereof  shall  by  their  ver-  subject  to  the  payment  of  the  com- 
dict  determine  that  the  property  in  pensation  hereinbefore  mentioned." 
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penae;,  or  compensation  shall  be  ascertained  and  settled  «. 

by  l^e  verdict  of  a  jury,  in  the  manner  described  in  the  blackwall 
22nd  section.  The  2  &  8  Vict.  c.  xcv,  by  s.  1,  incorporates  ^^^^^^^  Co. 
the  provisions  of  the  former  act,  and  of  the  7  Will.  4  & 
1  Vict.  c.  cxxxiii,  except  as  thereby  altered  or  repealed ; 
and,  by  s.  22,  enables  the  party  daiming  compensation 
firom  the  company  under  the  provisions  of  the  former  acts 
himself  to  put  the  sheriff  in  motion,  where  the  company 
shall  not  within  twenty-one  days  after  request  issue  their 
warrant  under  the  provision  before  referred  to. 

The  first  objection  arises  upon  the  first  plea,  which 
alleges  that  one  of  the  persons  filling  the  office  of  sheriff 
of  the  county  of  Middlesex  was  at  the  time  of  holding  the 
inquisition  in  the  declaration  mentioned  a  shareholder  in 
the  company,  and  that  the  proceedings  were  therefore  void. 
nomas  Eamcombe,  however,  is  not  ''the  sheriff :''  he  is 
but  one  of  the  two  individuals  who  together  fill  the  office : 
Jhrn^fson  v.  Farden,  1  Scott,  N.  B.  275,  1  M.  &  Or.  537, 
8  Dowl.  818.  [Tindal,  C.  J.— This  would  be  ground  for 
a  challenge  to  the  array,  and  that  I  perceive  is  taken  away 
by  s.  22  of  the  6  &  7  Will.  4,  c.  cxxiii.]  Besides,  having 
appeared  and  offered  evidence  before  the  jury,  the  com- 
pany are  estopped  from  urging  this  objection.  [Tindal, 
C.  J. — ^It  may  be  that  they  are  estopped  from  objecting 
to  the  inquisition,  and  yet  the  estoppel  may  not  extend 
to  the  judgment.]  If  the  inquisition  be  good,  the  verdict 
and  judgment  must  be  good  also.  If  the  sheriff  was  pro- 
perly acting  at  the  time  of  the  inquisition,  either  because 
originally  qualified,  or  because  the  company  had  by  their 
own  voluntary  acts  precluded  themselves  from  objecting 
to  his  qualification,  there  can  be  no  sound  distinction 
between  his  ministerial  and  his  judicial  character.  Sup- 
pose the  company  had  issued  a  warrant  under  the  6  &  7 
WiU.  4,  c.  cxxiii,  s.  22,  and  directed  it  to  an  officer  who 
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was  a  shareholder  or  otherwise  interested  in  the  company^ 
and  no  objection  were  made  at  the  time;  wonld  it  have 
been  competent  to  them,  when  sued  upon  the  judgment^ 
to  set  up  the  invalidity  of  the  proceedings  on  the  ground 
that  they  had  taken  place  before  one  who  was  a  member 
of  their  own  body  or  otherwise  disqualified  to  act?  Clearly 
not.  What  reason,  then,  can  there  be  for  holding  them 
to  be  so  entitled  when  the  proceeding  takes  place  under 
the  corresponding  clause  of  the  2  &  8  Vict,  c  xcv?  In 
this  last-mentioned  clause,  it  is  to  be  observed,  the  mode 
of  proceeding  is  not  pointed  out  in  words,  but  only  by 
reference  to  the  22nd  section  of  the  former  act,  the  provi* 
sions  of  which  are  therein  incorporated  by  necessary  im- 
plication :  now,  there  may  be  very  good  reason  for  pro- 
viding that  a  party  having  an  interest  in  the  undertaking 
shall  not  preside  over  the  inquiry  where  the  object  is 
compulsorily  to  take  land ;  but  the  same  reason  does  not 
apply  to  the  case  of  one  seeking  to  compel  the  company 
to  purchase  premises. 

The  next  objection  is,  that  the  plaintiff  at  the  inquisi- 
tion adduced  evidence,  not  only  of  the  loss  and  damage  in 
respect  of  goodwill,  tenant's  fixtures,  improvements,  or 
otherwise,  alleged  by  the  plaintiff  to  have  been  occasioned 
by  taking  of  the  dwelling-house  in  the  declaration  men- 
tioned, but  also  of  certain  loss  and  damage  alleged  by  the 
plaintiff  to  have  been  sustained  by  him  in  respect  of  the 
said  dwelling-house  by  reason  of  the  construction  of  the 
railway,  and  that  the  jury  assessed  and  gave  a  verdict  for 
250/.,  to  be  paid  by  the  company  to  the  plaintiff  for  the 
purchase  by  them  of  the  plaintiff  of  his  estate  and  interest 
in  the  dwelling-house,  and  also  by  way  of  satisfaction,  re- 
compense, and  compensation  for  the  several  losses  and  da- 
mages before  mentioned.  This  is  a  proceeding  under  s.  51 
of  the  6  &  7  Will.  4,  c.  cxxiii,  where  nothing  is  said  about 
the  separate  assessment  as  provided  by  s.  22.  [Erskinef 
J. — Section  51  provides  that  ''the  amount  of  such  satis- 
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fiM^tion^  recompense,  or  compensation  shall  be  ascertained        1843. 
and  settled  by  the  verdict  of  a  jnry  in  the  manner  herein-     ^    ^    ^ 
b^bre  (in  s.  22)  described  for  ascertaining  and  settling  the  v. 

TBlne  or  recompense  for  other  lands^  tenements^  or  here-  blackwall 
ditaments  and  premises  to  be  taken  or  purchased  for  the  ^^^^^^^  ^• 
porpoees  of  this  act/']  The  plaintiff  is  to  recoyer  the  valoe 
of  the  premises,  that  is,  their  fitdr  valae,  not  their  value  in 
the  deteriorated  state  to  which  they  may  have  been  re- 
duced by  the  construction  of  the  railway.  A  similar  ques- 
tion arose  in  a  case  of  The  London  and  Oreentoieh  RaUway 
Company  and  The  Sheriff  of  Surrey  and  Thomas  Keeton, 
4  N.  &  M.  458 :  by  a  local  act  power  was  given  to  a  com- 
pany to  take  lands  for  the  purpose  of  making  a  railway, 
upon  giving  compensation ;  and  it  was  enacted,  that,  in 
case  the  parties  could  not  agree,  a  jury  should  be  summoned 
to  ascertain  the  value  of  the  land  and  to  assess  compensa- 
tion for  the  injury  which  parties  interested  in  the  land 
would  sustain  by  reason  of  the  execution  of  the  act ;  which 
Tslue  of  the  land  and  compensation  they  were  required  to 
ascertain  and  settle  separately :  the  company  required  land 
in  which  a  market-gardener  had  a  term  for  years ;  and  a 
jury  summoned  under  the  powers  of  the  act  (not  being 
called  upon  by  the  company  or  the  claimant  to  separate 
the  value  ctf  the  leasehold  interest  from  the  compensation 
for  damages)  gave  a  verdict  for  an  entire  sum  ''  as  a  satis- 
fiiction  for  all  losses  and  damages :''  and  it  was  held  that 
the  company  could  not  treat  this  verdict  as  a  nullity,  and 
require  a  new  jury  to  be  summoned.  And  Lord  Denman 
said:  "I  think  that  it  was  the  duty  of  the  company  to  call 
upon  the  jury  to  ascertain  and  settle  what  parts  of  the  sum 
awarded  by  them  were  applicable  to  the  several  items  of 
daim.  What  is  the  inconvenience  that  is  to  result  from 
the  finding  being  in  its  present  form?  That  the  company 
do  not  know  how  to  put  a  value  on  the  property.  But,  is 
the  daknant  to  have  his  verdict  put  in  jeopardy  in  conse- 
quence of  that  ?    I  certainly  think  not    I  cannot  under- 
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stand  how  it  cotQd  be  the  duty  of  the  claimant's  counsel 
to  attend  to  the  apportioning  of  the  sum  of  money  awarded. 
His  duty  was  merely  to  get  as  large  an  amount  as  the  jury 
would  give  him.  There  certainly  has  been  some  informality 
in  the  proceedings;  but  I  think  that  we  ought  not  to 
grant  a  mandamus  upon  such  a  ground  as  I  have  stated. 
It  seems  to  me  that  it  is  impossible  to  treat  the  proceed- 
ings as  a  nullity^  and  that  it  would  be  very  hard  to  cast 
upon  the  claimant  the  miscarriage  of  the  other  side.''  As- 
suming that  the  proceedings  were  defective  in  the  particu- 
lar alluded  to,  the  plea  does  not  raise  the  point,  but  the  de- 
fendant must  rest  it  upon  the  declaration,  to  which  he  can 
only  urge  such  objections  as  are  available  on  general  de- 
murrer. 

The  provision  in  the  6  &  7  Will.  4,  c.  cxxiii,  s.  27,  as  to 
the  costs  of  the  inquisition,  are  incorporated  in  s.  22  of  the 
2  &  3  Vict.  c.  xcv,  by  the  words  of  reference  at  the  end  of 
that  section. 


Bampas,  Serjeant  {Huffh  HUl  was  with  him),  contrd. — A 
shareholder  or  one  enjoying  any  place  of  trust  or  profit 
under  the  company  or  otherwise  interested  in  the  matter 
in  question,  clearly  is  not  an  officer  to  whom  the  warrant  of 
the  company  or  the  request  of  the  party  can  be  directed. 
The  authority  which  is  given  by  the  act  must  be  pursued 
strictly.  ICottman,  J. — ^If  the  act  is  to  be  construed  with 
such  strictness  as  you  require,  there  is  nothing  to  authorize 
the  party  to  send  a  request  to  the  coroner.]  If  the  officer 
acted  without  due  authority  the  whole  proceeding  is  a  nul- 
lity, and  no  acquiescence  on  the  part  of  the  company  can 
render  them  valid.  It  is  said  that  the  party  interested  as 
a  shareholder  is  not  the  sheriff'^  but  only  one  of  the  indi- 
viduals who  jointly  fill  the  office  of  sheriff.  But  clearly 
the  interest  of  one  is  enough  to  render  it  necessary  to  put 
the  coroner  in  motion.  In  all  cases  where  there  are  two 
sheriffs,  and  one  of  them  is  interested,  process  must  be  di- 
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rected  to  the  other^  and  not  to  the  coroner — Leisomr.        1843. 
KcUeif,  5  M.  &  S.  144 :  there,  a  testatum  capias  directed    ^    "'  ^ 
to  the  coroner  vhere  one  of  the  two  sheriffs  of  Bristol  was  «. 

party  to  the  suit,  was  held  irregular^  for  that  it  ought  to    blmkwa^ 
have  gone  to  the  other  of  them.    In  Middlesex,  however,   Ra'^-^^t  Co. 
the  two  individuals  make  but  one  officer :  and  therefore  in 
this  case  an  interested  person  presided  over  the  inqoiiy. 

The  objection  to  the  assessment  does  sufficiently  appear  As  to  the  mode 
as  well  upon  the  second  plea  as  upon  the  declaration.  The  ^  ••■•■^«'''- 
first  act  (s.  22)  requires  that  the  compensation  ''for  good- 
will, improvements,  tenant's  fixtures,  or  for  any  injury  or 
damage  whatsoever,'^  shall  be  inquired  into  and  assessed 
separately  and  distinctly  firom  the  value  of  the  lands  taken 
or  used.  It  is  impossible  to  conceive  words  more  clear 
and  distinct.  [Maule,  J. — Is  it  necessary  that  there  should 
be  two  verdicts  ?  There  is  nothing  in  the  declaration  to 
shew  that  the  value  and  the  damages  were  not  assessed  se- 
parately, though  the  verdict  is  alleged  to  be  for  the  aggre- 
gage  amount.]  The  assessment  means  the  verdict.  The 
plaintiff  was  bound  to  shew  on  the  face  of  the  declaration 
that  the  assessment  was  duly  made:  the  Court  cannot  pre- 
sume something  to  make  it  good  which  does  not  appear 
upon  the  record.  And  if  a  separate  assessment  be  neces- 
sary under  s.  22,  it  needs  no  argument  to  shew  that  it  is 
equally  so  under  s.  51.  The  ''value''  of  the  premises,  in 
the  absence  of  any  words  to  shew  the  contrary,  means  the 
present  value,  the  value  at  the  time  of  the  inquisition. 

This  is  a  case  in  which  there  is  no  provision  made  for  Second  coant. 
the  costs  attending  the  inquisition.  The  27th  section  of 
the  6  &  7  Will.  4,  c.  cxxiii,  provides  only  for  three  cases — 
first,  where  the  verdict  of  a  jury  shall  be  given  for  the  same 
or  a  greater  sum  than  shall  have  been  previously  offered 
by  the  company;  in  which  case  the  costs  are  to  be  paid  by 
the  company — secondly,  where  the  verdict  shall  be  given 
for  a  less  sum  than  shall  have  been  previously  offered  by 
the  company ;  in  which  case,  a  moiety  only  of  the  costs  is 
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1843.        to  be  charged  to  the  company,  the  rest  to  be  paid  by  the 
claimant — ^thirdly,  where,  by  reason  of  absence  in  foreign 
V.  parts,  or  from  any  other  cause  or  disability  not  therein- 

Blackwall  before  provided  for,  any  person  shall  have  been  preyented 
Railway  Co.  g^^^  treating  and  agreeing ;  in  which  case  also  the  com- 
pany are  to  bear  the  costs.  The  present  case,  however, 
does  not  fall  within  either  of  these :  and  there  is  nothing 
in  the  2  &  3  Vict.  c.  xcv,  to  entitle  the  plaintiff  to  costs. 
And  if  this  were  a  case  within  the  acts,  no  action  would  lie 
for  the  costs :  a  power  of  distress  alone  is  given. 

Channett,  Seijeant,  in  reply. — Giving  a  reasonable  in- 
tendment to  the  words  of  the  22nd  section  of  the  2  &  3 
Vict  c.  xcv,  the  plaintiff  clearly  is  entitled  to  recover  his 
costs.  It  would  be  singular,  indeed,  to  hold  that  the  legis* 
lature  meant  to  saddle  the  company  with  costs  where  they 
could  not  treat,  and  yet  not  to  enable  a  party  to  recover 
costs  against  them  where  they  rejuse  to  treat.  Besides,  the 
demurrer  is  too  large — Boydett  v.  Jones,  4M.  &  W.  446; 
Parrett  Nairiffation  Company  v.  Siower,  6  M.  &  W.  564^  8 
Dowl.  405  :  and,  the  Court  being  bound  to  give  judgment 
on  the  whole  record,  the  defendant  cannot  havegudgment 
unless  he  shews  that  both  counts  are  bad. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  plaintiff  in  this  case  declared  in  an  action  of  debt, 
stating  in  his  declaration  the  formation  of  the  railway  under 
statute  6  &  7  Will.  4,  c.  cxxiii;  that  the  plaintiff  was  lessee 
of  certain  premises  for  a  certain  term  of  years  within  fifty 
feet  from  the  railway,  and  that  by  reason  of  the  construction 
of  the  railway  his  premises  had  been  greatly  deteriorated^ 
that,  within  the  period  of  twelve  months,  he  gave  notice  in 
writing  that  he  was  ready  to  treat  for  the  sale  of  the  same 
to  the  company ;  that  the  company  would  not  within  thirty 
days  after  the  notice  treat  for  the  purchase  of  his  interest, 
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nor  for  the  compensation  or  satisfaction  to  be  made  to  him 
for  his  damage  in  respect  of  his  goodwill,  tenant's  fixtures, 
improvements,  or  otherwise,  nor  agree  with  him  for  the 
Ttlue  of  his  interest;  that,  after  the  expiration  of  the  thirty 
days,  he  requested  the  company  to  issue  a  warrant  and  to 
submit  the  matter  in  dispute  to  the  determination  of  a 
jury ;  that  the  company  did  not  do  so  within  twenty-one 
days,  and  thereupon  the  plaintiff  sent  his  request  in  writing 
to  the  sheriff  of  Middlesex  to  summon  a  jury  to  inquire  and 
assess  the  sum  of  money  for  the  purchase  of  his  interest, 
and  for  the  compensation  to  be  paid  him  by  the  company 
for  his  damage  in  and  otherwise  occasioned  by  the  taking 
thereof.  The  declaration  then  sets  out  the  inquisition  taken 
in  pursuance  thereof  before  Thomas  Famcombe  and  Michael 
Gibbs,  Esquires,  then  being  sheriff  of  the  county  of  Mid- 
dlesex, in  which  the  premises  lay,  and  the  jury  duly  im- 
pannelled ;  that  the  plaintiff  and  the  company  appeared 
before  the  jury  by  their  counsel ;  that  the  jury  found  that 
the  dwelling-house,  before  and  at  the  time  of  the  notice  to 
purchase,  was  deteriorated  in  ?alue  by  the  construction  of 
the  railway,  and  assessed  and  gave  their  verdict  for  the  sum 
of  250/.,  for  the  purchase  by  the  company  of  the  plaintiff 
of  his  said  interest,  and  also  by  way  of  recompense  and 
compensation  for  all  damages  in  respect  of  the  tenant's 
fixtures  of  the  plaintiff  in  the  said  dwelling-house,  or  in  other 
respects  whatsoever ;  that  the  said  sheriff  gave  judgment 
for  the  said  sum  so  assessed  by  the  jury ;  that  the  verdict 
and  judgment  were  duly  signed  and  properly  deposited  as 
required  by  the  act ;  that  the  plaintiff  was  ready  to  convey 
and  to  make  title— of  all  which  premises  the  defendants  had 
notice;  and  that  the  plaintiff  had  not  obtained  payment, 
although  the  company  had  been  requested  to  pay :  by  rea- 
son whereof  an  action  had  accrued  &c.  to  recover  the  said 
sum.     The  declaration  contained  a  second  count,  for  the 
costs  and  charges  of  the  proceedings  which  the  plaintiff  had 
taken  under  the  act 
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The  defendants  pleaded — ^thirdly^  that  Thomas  Farn- 
combe^  at  the  time  of  the  request  so  made  to  the  sheri£P  of 
Middlesex^  and  from  thence  to  the  time  of  holding  the 
inquisition  and  giving  the  judgment^  and  of  settling  and 
determining  the  costs  &c.,  was  and  continued  to  be  a 
shareholder  in  the  said  company^  by  means  whereof  the 
inquisition  and  judgment^  and  the  determining  the  costs, 
charges^  and  expenses,  were  wholly  void ;  and  the  defend- 
ants further  pleaded,  that,  at  the  holding  of  the  inquisition, 
the  plaintiff  adduced  evidence,  not  only  of  the  loss  and 
damage  in  respect  of  the  goodwill,  tenant's  fixtures,  im- 
provements, or  otherwise,  but  also  of  loss  and  damage  in 
respect  of  the  dwelling-house,  by  reason  of  the  construc- 
tion of  the  railway ;  and  that  the  jury  assessed  and  gave 
their  verdict  for  the  said  sum  of  250/.  for  the  purchase  of 
the  plaintiff's  interest  in  the  dwelling-house,  and  also  by 
way  of  satisfaction,  recompense,  and  compensation  for  the 
several  losses  and  damages  in  that  plea  mentioned;  by 
reason  whereof  the  inquisition  and  judgment  are  void. 

To  each  of  these  pleas  the  plaintiff  demurred  specially; 
and  the  defendants  joined  in  demurrer. 

With  respect  to  the  objection  raised  by  the  third  plea, 
even  admitting  that  the  22nd  section  of  the  prior  act  ap- 
plies to  the  case  where  the  office  of  sheriff  is  constituted 
and  composed  of  two  persons,  as  in  the  sheriffwick  of  Mid- 
dlesex, and  where  one  only  of  such  persons  is  a  shareholder, 
yet  we  think  the  present  case  does  not  fall  within  the 
scope  and  object  of  that  section,  nor  within  the  provision 
therein  contained.  That  section  contemplates  the  case 
where  the  company  issue  their  warrant  to  summon  a  jury, 
and  the  sheriff  is  a  shareholder  in  the  company,  and 
in  that  case  enacts  that  the  warrant  of  the  company  shall 
not  go  to  the  sheriff,  being  one  of  their  own  shareholders, 
but  to  the  coroner.  It  is  very  reasonable,  that,  where 
the  company  issue  the  warrant,  as  they  must  know  be- 
forehand, from  their  own  books,  whether  the  sheriff  is  a 
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mnch  warrant  to  one  of  their  own  body,  and  thereby  in 
effect  constitute  one  of  the  individuals  of  whom  the  com*  «. 

pany  is  composed,  and  who  may  be  presumed  to  be  inter-    blackwall 
ested  in  their  favour,  to  be  a  judge  in  their  own  behalf,   ^a"*-^^^  Co. 
But  the  present  case  falls  within  and  is  governed  by  the 
22nd  section  of  the  subsequent  act,  2  &  3  Yict.  c.  xcv; 
being  a  case  in  which  the  coinpany  have  declined  or  ne« 
glected  to  issue  their  warrant  within  twenty-one  days  after 
request  made  by  the  party  for  that  purpose,  and  in  which 
the  claimant  is  authorized  to  send  his  request  in  writing 
to  the  sheriff  to  summon  the  jury.  The  party  has  no  means 
of  knowing  whether  the  sheriff  is  a  shareholder  or  not ; 
and  accordingly  in  this  clause  there  is  no  provision  made 
in  caae  of  the  sheriff  being  a  shareholder,  as  in  the  former 
act.     We  think,  therefore,  the  answer  to  be  given  to  the 
objection  raised  by  the  statement  in  the  third  plea,  is,  that 
this  case  does  not  fall  within  the  provision  of  the  former 
statute:  and,  if  so,  that  the  impannelling  of  the  jury  and 
the  other  acts  done  by  the  sheriff  of  Middlesex  cannot  be 
considered  as  void.    And,  supposing  them  to  have  been 
voidable,  if  objected  to  at  the  proper  time,  we  think  the 
company  have  waived  any  objection,  if  such  could  have  been 
made  by  them,  by  appearing  before  the  sheriff  and  jury,  and 
allowing  the  inquisition  to  proceed,  and  the  judgment  to 
be  given  thereon:  for,  the  objection  itself,  that  the  sheriff 
was  a  shareholder  and  therefore  interested  in  the  behalf  of 
the  company,  would  be  an  objection  taken  by  them  to  a 
matter  in  their  own  favour;  and  it  would  be  unreasonable 
that  they  should  lie  by  and  await  the  result  of  the  proceed- 
ings, and  raise  no  difficulty  until  after  they  have  seen  the 
inquisition,  and  can  determine  whether  or  not  it  is  satis- 
factory to  themselves.    We  therefore  think  that  the  objec- 
tion, if  it  could  ever  have  been  taken,  at  all  events  comes 
too  late,  and  that  the  third  plea  is  bad  in  law. 
The  fourth  plea  raises  the  objection  to  the  inquisition,  Ai  to  the 

fourth  plea. 


270  IN  THE  COMMON  PLEAS, 

1843.        tliat  evidence  was  given  before  the  jury,  not  only  of  thcf 
loss  and  damage  in  respect  of  goodwill,  tenant's  fixtures, 
V.  and  otherwise,  by  the  taking  of  the  dwelling-house,  but 

Blackwall  ^^^  of  loss  and  damage  sustained  in  respect  of  the  dwelling- 
Railway  Co.  ho^ge  by  reason  of  the  construction  of  the  railway :  and  it 
was  urged  in  argument,  first,  that  the  plaintiff  had  adduced 
such  evidence  before  them,  and,  secondly,  that  the  sum 
assessed  by  the  jury  was  composed  of  damages  given  in 
respect  of  both  those  grounds  of  injury.  But  we  cannot 
see  how  the  mere  fact  of  the  plaintiff  in  adducing  such  evi- 
dence before  the  jury,  and  the  receiving  thereof  by  the 
sheriff,  can  of  itself  affect  the  validity  of  the  verdict;  for, 
such  evidence  may  have  been  given  to  shew  that  the  house 
had  been  deteriorated,  which  was  necessary  to  give  the 
jurisdiction  to  the  sheriff  and  jury :  and,  as  to  the  objec- 
tion that  the  sum  assessed  comprises  damages  g^ven  for 
injury  to  the  premises  by  the  construction  of  the  railway, 
we  think  we  must  take  the  inquisition  as  it  is  set  out  upon 
the  face  of  this  declaration,  which  gives  a  verdict  for  the 
sum  of  250/.  ^'  for  the  purchase  of  the  house  by  the  com- 
pany, and  also  by  way  of  satisfaction,  recompense,  and 
compensation  for  all  damage  in  respect  of  the  tenant's  fix- 
tures of  the  said  plaintiff  in  the  said  dwelling-house,  or  in 
other  respects  whatsoever,''  thereby  excluding  any  damages 
given  for  the  deterioration  of  the  house  by  the  original 
construction  of  the  railway. 

The  objection  is  then  raised,  that,  by  the  22nd  section 
of  the  former  statute,  it  is  expressly  provided  that  the  jury 
shall  assess  and  give  a  verdict  for  the  sum  to  be  paid  for 
the  purchase  of  the  lands,  and  also  the  sum  of  money  to 
be  paid  by  way  of  satisfaction,  recompense,  or  compensation 
for  goodwill,  &c.,  and  then  proceeds  ^'that  the  satisfaction, 
recompense,  or  compensation  for  such  damage  or  loss  shall 
be  inquired  into  and  assessed  separately  and  distinctly 
from  the  value  of  the  lands  so  to  be  taken  or  used  as  afore- 
said."   The  question,  therefore,  is,  whether  the  words  just 
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adverted  to  are  compulsory;  and  in  the  nature  of  a  condi*        1843. 
turn,  80  that,  if  they  are  not  observed^  the  inquisition  and 
sabsequent  judgment  are  to  be  held  void,  or  whether  they  are 
directory  only^  so  that  the  company  or  the  claimant  might 
have  called  upon  the  sheriff  to  keep  the  evidence  distinct  as 
to  the  value  of  the  premises,  and  the  satis&ction  for  da- 
mage, and  to  find  and  ac^udicate  a  separate  sum  in  respect 
of  each.   And  we  think  those  words  directory  only.   There 
are  no  expressions  in  the  statute  which  require  them  to  be 
construed  as  words  of  condition,  or  which  shew  such  in- 
tention on  the  part  of  the  legislature;  and  they  are  not  to 
he  construed  to  avoid  the  proceedings  unless  such  appears 
the  necessary  construction.    And  the  Court  of  Queen's 
Bench,  in  the  case  of  Ex  parte  Keeton,  4  N.  &  M.  458, 
which  arose  upon  this  very  clause  of  the  statute,  considered 
these  words  to  be  directory  only,  and  that  the  company 
could  not  treat  the  verdict  as  a  nullity,  it  being  "  the  duty 
of  the  company''  to  have  called  upon  the  jury  at  the  time 
to  make  a  separate  assessment  of  the  value  and  of  the  da- 
mages, which  they  had  not  done. 

We  therefore  think,  that,  notwithstanding  the  objections 
raiaed  by  both  the  pleas,  the  plaintiff  is  entitled  to  judg- 
ment on  the  first  count. 

As  to  the  second  count,  which  is  brought  for  the  costs, 
charges,  and  expenses  which  are  alleged  to  have  been  duly 
settled  and  determined  by  the  said  sheriff  pursuant  to  the 
acts  at  a  certain  sum,  to  be  paid  by  the  company  to  the  Second  count. 
plaintiff,  who,  by  reason  of  the  premises  in  the  first  count 
mentioned,  had  been  prevented  from  treating  and  agree- 
ing— ^we  think  the  act  has  not  provided  for  the  case  now 
under  consideration.  The  only  clause  which  gives  costs 
and  charges  is  the  27th  section  of  the  earlier  statute;  but 
that  appears  to  be  limited  to  the  case  where  the  company 
are  compelling  the  owner  of  property  to  sell  or  to  accept 
satis&ction  for  damages.  That  section  provides  for  three 
cases— where  the  jury  shall  give  the  same  or  a  greater  sum 
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1S43.        than  the  company  have  previously  offered — ^where  the  ver- 
J^    '  diet  of  the  jury  is  given  for  a  less  sum — and  where,  by  rea^ 

V.  son  of  absence  in  foreign  parts,  or  from  any  other  cause  or 

Blackwall  disability  not  thereinbefore  provided  for,  any  person  shall 
Railway  Co.  i^y^  |jggjj  prevented  from  treating  and  agreeing  as  afore«- 
said/'  But  the  present  case  does  not  appear  to  us  to  fall 
within  either  of  the  classes  above  set  forth:  clearly  not 
within  either  of  the  two  classes  which  are  first  enume* 
rated ;  nor  within  the  last,  which,  by  the  instance  speci* 
fied,  cannot  be  contended  to  comprehend  the  case  of  a 
simple  non-agreement,  on  the  ground  that  the  company 
will  not  treat  or  agree;  but  some  cause  or  disability  inde* 
pendent  of  the  mere  agreement  of  the  parties  themselves. 
The  22nd  section  of  the  statute  2  &  3  Vict.  c.  xcv,  which 
first  enables  the  claimant  to  enforce  the  proceedings  before 
the  sheriff's  jury  against  the  company,  is  silent  altoge- 
ther on  the  subject  of  costs,  except  by  the  words  of  refer* 
ence  at  the  end  of  that  section;  which  words  at  most  ap* 
ply  only  to  the  three  cases  enumerated  in  the  22nd  section 
of  the  former  act,  amongst  which  the  present  case  does 
not  fall. 

We  think,  therefore,  the  plaintiff  is  entitled  to  judgment 
upon  the  first  count,  and  the  defendants  to  judgment  in 
their  favour  on  the  last  count  of  the  declaration. 

Judgment  accordingly. 
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PaRDOE  V.  Tebritt.  Tueiday^ 

—^  Jan.  3ltt. 

JLIOWIjING,  Serjeant^  on  a  former  day  in  this  term^  ob-  A  jurat  to  a 

tained  a  rule  nisi  to  set  aside  an  order  of  Coltman,  J.,  the  if'twodwpol.* 

distringas  issued  thereon^  and  subsequent  proceedings  in  J^*"'.*"  ***• 

this  cause,  upon  a  suggestion  that  the  affidavit  on  which  it  —'*  Sworn  at 

•1.    .      jt  ^1  Ciinthecoun- 

waa  obtained  was  false.  ty  of  s.,  the 

23rd  day  of 
January,  1843, 

Talfaurd,  Serjeant,  contra,  after  reading  the  affidavit  being  road  ow 

to  and  folly  un- 

upon  which  the  motion  was  principally  founded,  objected  dentood  by  the 

that  the  jurat  did  not  conform  to  the  rule  of  Michaelmas  m.  a.  p.,^. 

Term,  37  Geo.  3  (7  T.  R.  82),  which  provides  that,  "  upon  ^l"^^^^^^: 

eveiy  affidavit  sworn  in  this  Court,  or  before  any  commis-  ■ioncr,"  &c.— 

with  the  marki. 

sion  thereof,  and  made  by  two  or  more  deponents,  the  of  the  two  de- 
names  of  the  several  persons  making  the  affidavit  shall  be  HnfficUntcom! 

written  in  the  jurat."    The  affidavit  in  this  case  was  the  ?!»»« withthe 
^  rule  of  Court 

joint  affidavit  of  two  persons,  and  was  sworn  before  a  com-  of  Michaeimaa 
missioner :  the  jurat  was  as  follows : — "  Sworn  at  Clare,  in  ' 
the  county  of  Suffolk,  the  23rd  day  of  January,  1843,  being 
read  over  to  and  fully  understood  by  the  said  Joseph  Price 
aod  Anna  Maria  Price,  before  me,  O.  P.  A.,  a  commis- 
sioner &c."  and  then  followed  the  marks  of  Joseph  Price 
and  Anna  Maria  Price. 

Dofwling^  Serjeant,  submitted  that  the  jurat  substantially 
complied  with  the  rule  of  Court;  and,  further,  that  TaU 
fourd  had  waived  the  objection,  if  it  were  one,  by  not 
taking  it  in  limine.  [Tlndal,  C.  J. — It  is  rather  an  objec- 
tion that  the  Court  is  bound  to  take.  Perjury  could  not 
be  assigned  upon  the  affidavit.  Mauley  J. — How  does  it 
appear  that  Joseph  Price  swore  to  the  truth  of  the  affi- 
davit?] The  officer  of  the  Court  must  be  presumed  to 
have  done  his  duty.  [Maule,  J. — ^We  can  intend  nothing 
in  such  a  case.] 

VOL.  VI.  T 
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Per  Curiam. — The  affidavit  is  clearly  defective:  and, 
even  on  the  merits,  the  rule  must  have  been  discharged ; 
for  the  defendant  does  not  condescend  herself  to  make  an 
affidavit  that  she  was  out  of  the  jurisdiction  of  the  Court 
at  the  time  of  the  attempts  alleged  to  have  been  made  to 
serve  her  with  process. 

Rule  discharged  (23). 


(23)  See  Lackington  v,  Athcrton,  ante,  p.  240. 


Tuesday^  Thomas  Rogers  v.  John  Peter  IIolloway. 

Jan,  QUt       Tj 
Certain  stock,     J3Y  a  dccd  of  Settlement,  bearing  date  the  26th  of  July, 

Satte^Jfadecd  .^^^O,  and  made  pursuant  to  an  order  of  the  Court  of 
of  sctuement      Chancery  dated  the  22d  of  March,  1839,  between  John 

executed  under  "^ 

the  sanction  of  Peter  HoUoway,  of  the  first  part,  Harriot  Holloway  (his 
Chancery,  wifc)  of  the  secoud  part,  and  Clement  Dale,  Philip  James 

chliKfd^''^he  Chabot,  and  Richard  Lake,  of  the  third  part,  two  sums  of 
orderofaJudge,   1397/.  2*.  Irf.  Bank   Three  per   Cent.  Consolidated  An- 

under  the  1  fie  2  ,  . 

Vict.  c.  110,  nuities,  and  4489/.  10«.  9d.  Reduced  Three  per  Cent, 
trustees  movwi  Annuities,  and  the  dividends,  interest,  or  annual  produce 
to  discharge  the  thereof.  Were  transferred  into  the  names  of  Dale,  Chabot, 

order,  on  the  '  ^  ^  '  ' 

ground  that  and  Lake,  their  executors,  administrators,  and  assigns, 
debtor  had  for-  upon  trust  to  pay  the  dividends  and  annual  produce  of  the 
rertunder^the    ^^^  trust  stocks  or  funds  and  premises  thenceforth  to  arise 

settlement  by 
takin^the  be- 
ncfit  or  the  pro- 
visions relating 
to  insolvent 
debtors.     The 
motion  was 
opposed,  upon 
a  suggestion 
that  the  set- 
tlement was 
fraudulent  and 
void  as  against 
creditors,  and 
that  a  suit  was 
pending  in  the  Court  of  Chancery  to  avoid  it : — The  Court  declined  to  interfere. 


or  become  payable  thereon,  unto  the  said  John  Peter  Hol- 
loway "  until  the  said  John  Peter  Holloway  should  become 
bankrupt  or  insolvent,  or  should  assign,  alien,  incumber, 
or  dispose  of  the  said  dividends  and  annual  produce 
or  any  part  thereof;  and  upon  trust,  that  in  case  the  said 
John  Peter  Holloway  should  make  any  assignment,  aliena- 
tion, incumbrance,  or  other  disposition  of  or  affecting  the 
dividends  and  annual  produce  of  the  said  trust  funds  and 
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premises^  or  anj  part  thereof^  or  in  case  a  fiat  in  bank-         1843. 
ruptcy  or  a  commission  of  bankrupt  should  be  issued 
against  him^  under  which  he  should  be  declared  a  bankrupt, 
or  in  case  he  should  take  the  benefit  of  any  act  of  parlia- 
ment made  or  to  be  made  for  the  relief  of  insolvent  debtors, 
then  and  in  any  or  either  of  the  aforesaid  cases,  and  in 
case  the  said  Harriot  HoUoway  should  be  then  living,  and 
in  the  event  of  the  death  of  the  said  John  Peter  Holloway, 
leaving  the  said  Harriot  Holloway  him  surviving,  upon 
trust  to  pay  the  dividends  or  annual  produce  of  the  said 
stocks  or  funds  and  premises  from  time  to  time  when  and 
as  the  same  should  become  due  and  be  received  into  the 
proper  hands  of  the  said  Harriot  Holloway  for  and  during 
her  natural  life,  for  her  own  separate  uSe  and  benefit,  free 
from  the  control,  debts,  and  engagements  of  the  said  John 
Peter  Holloway,  and  that  her  receipts  should  be  good  dis- 
charges for  the  same;  and,  from  and  immediately  after 
the  bankruptcy  or  insolvency  of  the  said  John  Peter  Hol- 
loway, or  the  making  of  any  assignment,   alienation,  in- 
cumbrance, or  other  disposition  by  him  of  or  aflFecting  the 
said  dividends  and  annual  produce,  or  any  part  thereof, 
whichever  should  first  happen,  in  case  the  said  Harriot 
Holloway  should  be  then  deceased,  or  otherwise  in  case 
she  should  be  then  living,  then,  from  and  immediately 
after  her  decease,  as  to  the  said  trust  stocks  or  funds  and 
premises,  and  the  dividends  and  annual  produce  thereof, 
upon  certain  trusts  for  the  benefit  of  the  children  or  issue 
of  the  said  John  Peter  Holloway  and  as  therein  mentioned."' 
On  the  7th  of  September,  1841,  the  defendant,  John 
Peter   Holloway,  being  then  in   custody,  the   following 
order  (24)  was  made  in  this  cause  by  Wightman,  J.,  on  the 
application  of  the  plaintiff: — 

«  Thcmas  Rogers     )      Upon  reading  the  affidavit  of  John  Order  of^  ^ 

V.  vHudson,  and  upon  hearing  the  attor-      ^   ""*' 

Peter  John  Holloway.^  ^^^  ^^  ^^^  plaintiflF,  and  the  defend- 

(24)  Under  the  1  &  2  Vict  c.  110,  s.  14. 
T  2 
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1843.  ant  and  the  trustees  after  named,  I  do  order  that  the  sum 
of  4489/.  10s,  9d.  Reduced  Three  per  Cent.  Annuities, 
and  also  the  dividends,  interest,' or  annual  produce  thereof, 
standing  in  the  names  of  Clement  Dale,  Philip  James 
Chabot,  and  Eichard  Lake,  and  the  sum  of  1397/.  2s.  Id. 
Consolidated  Three  per  Cent.  Annuities,  and  also  the  di- 
vidends, interest,  and  annual  produce  thereof,  standing  in 
the  names  of  the  said  Clement  Dale,  the  said  Philip  James 
Chabot,  and  the  said  Eichard  Lake,  shall  stand  charged 
with  the  payment  of  the  sum  of  297/.  17^.,  damages  and 
costs  in  this  action,  with  interest  thereon  at  the  rate  of  4/. 
per  cent,  per  annum  from  the  13th  of  May,  1841,  on 
which  day  judgment  was  entered  up.'' 

This  order  was  lodged  at  the  Bank  of  England  in  the 
usual  manner. 

On  the  13th  of  August,  1842,  John  Peter  Holloway  ob- 
tained his  discharge  under  the  insolvent  debtors  act,  the 
debt  mentioned  in  the  above  order  being  one  of  those  in- 
serted in  his  schedule.  The  trustees  afterwards  Applied 
to  Cresswell,  J.,  to  rescind  Mr.  Justice  Wightman's  order, 
on  the  ground  that  the  defendant  had  taken  the  benefit  of 
the  insolvent  debtors  act.  Mr.  Justice  Cresswell,  after 
taking  time  to  consider,  declined  to  make  any  order. 

Upon  affidavits  detailing  the  above  facts,  and  also  stating 
that  Harriot  Holloway  was  still  living,  and  that,  since  the 
adjudication,  application  had  been  made  at  the  Bank  on 
behalf  of  the  trustees  of  the  settlement  for  payment  of 
the  dividends  now  due  in  respect  of  the  said  sums  of 
4489/.  lOs.  9d.  Bank.  Three  Per  Cent.  Eeduced  Annuities 
and  1397/.  2«.  Irf.  Three  Per  Cent.  Consols,  which  was  re- 
fused in  consequence  of  Mr.  Justice  Wightman's  order — 

WUde,  Serjeant,  in  Michaelmas  Term  last,  moved  for  a 

rule  calling  upon  the  plaintiff  to  shew  cause  why  that 

1  &  2  Vict.        order  should  not  be  discharged. — By  the  14th  section  of 

c.  no,  8. 14.      ^i^e  1  4;  2  Vict,  c  110,  it  is  enacted,  ''  that,  if  any  person 
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against  whom  any  judgment  shall  have  been  entered  np  in         1843. 
any  of  her  Majesty's  superior  Courts  at  Westminster  shall 
have  any  government  stocky  funds^  or  annuities,  or  any 
stock  or  shares  of  or  in  any  public  company  in  England 
(whether  incorporated  or  not),  standing  in  his  name  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for  him, 
it  shall  be  lawful  for  a  Judge  of  one  of  the  superior  Courts, 
on   the   application   of  any  judgment-creditor,  to  order 
that  such  stock,  funds,  annuities,  or  shares,  or  such  of  them 
or  snch  part  thereof  respectively  as  he  shall  think  fit,  shall 
stand  charged  with  the  payment  of  the  amount  for  which 
judgment  shall  have  been  so  recovered,  and  interest  thereon, 
and  such  order  shall  entitle  the  judgment-creditor  to  all 
such  remedies  as  he  would  have  been  entitled  to  if  such 
chaise  had  been  made  in  his  favour  by  the  judgment-debtor; 
provided  that  no  proceedings  shall  be  taken  to  have  the  be- 
nefit of  such  charge  until  after  the  expiration  of  six  calendar 
months  from  the  date  of  such  order/'    And  by  s.  15,  '^  in  Section  15. 
order  to  prevent  any  person  against  whom  judgment  shall 
have  been  obtained  from  transferring,  receiving,  or  dis- 
posing of  any  stock,  funds,  annuities,  or  shares  thereby 
authorized  to  be  charged  for  the  benefit  of  the  judgment- 
creditor  under  an  order  of  a  Judge,''  it  is  further  enacted 
"that  every  order  of  a  Judge  charging  any  government 
stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any 
public  company,  under  this  act,  shall  be  made  in  the  first 
instance  ex  parte,  and  without  any  notice  to  the  judgment- 
debtor,  and  shall  be  an  order  to  shew  cause  only;  and 
such  order,  if  any  government  stock,  funds,  or  annuities 
standing  in  the  name  of  the  judgment-debtor  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  is  to 
be  affected  by  such  order,  shall  restrain  the  Governor  and 
Company   of  the   Bank   of  England   from   permitting  a 
transfer  of  such  stock  in  the  meantime  and  until  such 
order  shall  be  made  absolute  or  discharged ;  and^  if  any 
stock  or  shares  of  or  in  any  public  company,  standing  in  the 
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1843.  name  of  the  judgment-debtor  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him,  is  or  are  to  be  affected 
by  any  such  order,  shall  in  like  manner  restrain  such  public 
company  from  permitting  a  transfer  thereof;  and  that,  if, 
after  notice  of  such  order  to  the  person  or  persons  to  be 
restrained  thereby,  or,  in  case  of  corporations,  to  any  au- 
thorized agent  of  such  corporation,  and  before  the  same 
order  shall  be  discharged  or  made  absolute,  such  corporation 
or  person  or  persons  shall  permit  any  such  transfer  to  be 
made,  then  and  in  such  case  the  corporation  or  person  or 
persons  so  permitting  such  transfer  shall  be  liable  to  the 
judgment-creditor  for  the  value  or  amount  of  the  property 
so  charged  and  so  transferred,  or  such  part  thereof  as  may 
be  sufficient  to  satisfy  his  judgment;  and  that  no  dispo- 
sition of  the  judgment-debtor  in  the  meantime  shall  be 
valid  or  effectual  as  against  the  judgment-creditor;  and, 
further,  that,  unless  the  judgment-debtor  shall  within  a 
time  to  be  mentioned  in  such  order  shew  to  a  Judge  of  one 
of  the  said  superior  Courts  sufficient  cause  to  the  contrary, 
the  said  order  shall,  after  proof  of  notice  thereof  to  the 
judgment-debtor,  his  attorney  or  agent,  he  made  absolute : 
provided  that  any  such  Judge  shall,  upon  the  application 
of  the  judgment-debtor,  or  any  person  interested,  have 
full  power  to  discharge  or  vary  such  order,  and  to  award 
such  costs  upon  such  application  as  he  may  think  fit/' 
[MatUe,  J. — The  act  does  not  give  this  Court  any  juris- 
diction in  the  matter.  Is  not  the  proper  remedy,  if  the 
stock  is  improperly  charged,  to  be  sought  in  the  Court  of 
Chancery  ?]  The  act  does  not  in  terms  give  the  Court  in 
which  the  judgment  is  obtained  any  original  jurisdiction 
to  make  an  order  to  charge  the  stock ;  and  it  would  seem 
from  the  case  of  Brown  v.  Bantford,  1  Dowl.  N.  S,  361, 
that  the  Court  has  no  such  power  :  but  it  may  be  assumed 
that  the  order  of  a  Judge  under  s.  14  is  to  stand  upon  the 
same  footing  as  any  other  Judges'  orders.  The  15th 
section,  in  order  to  save  expense,  and  to  give  a  more  facile 
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remedy,  impowera  a  single  Judge  to  discharge  or  vary  the  1843 
order :  but  it  is  well  known  in  practice  that  one  Judge 
will  not  review  the  decision  of  another :  and,  if  the  Court 
will  not  interfere,  but  hold  that  the  parties  are  necessarily 
driven  to  equity  for  relief,  the  statute  will  become  a  power- 
ful engine  for  extortion ;  for,  the  payment  of  any  moderate 
demand  will  be  submitted  to  in  preference  to  the  adoption 
of  a  remedy  so  tardy  and  expensive.  [^MatUe,  J. — How  does 
my  brother  Wightman^s  order  prevent  the  payment  of  the 
dividends  ?]  The  order,  it  is  true,  only  in  terms  applies  to 
the  stock ;  but  it  incidentally  charges  the  dividends  also. 
[Mauley  J. — ^There  certainly  is  this  diflSculty  :-^Where  an 
order  is  made,  the  Court  of  Chancery  has  power  to  review 
it :  but,  where  the  Judge  refuses  to  make  an  order,  there 
IS  no  appeal,  if  not  to  the  Court  in  which  the  judgment  is 
obtained.  Erskine,  J. — ^The  6th  section  expressly  gives 
an  appeal  to  the  Court  in  the  case  of  an  order  made 
under  s.  3.] 

A  rule  nisi  having  been  granted — 

Shee,  Serjeant,  now  shewed  cause,  upon  an  affidavit 
which  stated  that  the  deedof  settlement  mentioned  in  the 
affidavits  filed  in  opposition  to  the  order,  although  made 
and  executed  with  the  approbation  and  under  the  sanction 
and  order  of  the  Court  of  Chancery  made  and  signified  in 
a  suit  then  depending  in  the  said  Court,  as  stated  in  such 
affidavits,  yet  such  suit  was  a  friendly  suit,  to  which  the 
plaintiff  as  one  of  the  creditors  of  the  defendant  at  that 
time  was  no  party,  nor  were  any  other  of  the  then  existing 
creditors  of  the  defendant  parties  thereto;  that  the  de- 
fendant was  indebted  to  several  creditors  in  divers  large 
sums  of  money  at  the  time  of  the  said  deed  of  settlement 
being  so  prepared  and  executed  as  stated  in  the  said  affi- 
davits, and  that,  amongst  other  creditors,  the  defendant 
was  at  that  time  indebted  to  the  plaintiff  in  the  amount  of 
the  debt  for  which  this  action  was  commenced;  that  such 
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1843.  deed  of  settlement  was  made  and  executed  without  any 
valuable  consideration  paid  or  given  to  the  defendant^  or 
any  consideration  sufficient  to  sustain  the  same  against 
the  defendant's  creditors  generally^  and  that  the  same  was 
made  and  executed  with  a  view  by  the  defendant  and 
Harriot  HoUoway  his  wife  respectively  to  defraud  and 
hinder  and  delay  the  plaintifiF  and  other  the  creditors  of 
the  defendant  in  their  just  and  lawful  debts^  demands, 
actions,  and  suits;  that  the  plaintifiF  had  filed  his  bill  in 
the  Court  of  Chancery  against  the  defendant  and  Harriot 
his  wife,  the  said  Clement  Dale,  Philip  James  Chabot,  and 
Kichard  Lake,  and  Samuel  Sturgeis,  provisional  assignee 
of  the  estate  and  effects  of  the  defendant  under  and  by 
virtue  of  the  usual  assignment  executed  in  the  matter  of 
the  alleged  insolvency  of  the  defendant  mentioned  and  re- 
ferred to  in  the  said  afl&davits,  praying  that,  notwithstand- 
ing such  deed  of  settlement  above  mentioned,  the  plaintifiT 
might  be  paid  and  satisfied  the  said  judgment-debt  or  sum 
of  297/.  17^.,  and  also  the  interest  due  in  respect  thereof, 
mentioned  in  the  order  of  the  7th  of  September,  1841, 
together  with  the  costs  of  the  said  suit  as  between  soli- 
citors and  client,  by  the  sale  and  payment  of  or  a  sufficient 
part  of  the  said  sums  of  4489/.  10«.  9d.  Reduced  An- 
nuities, or  1397/.  2s.  Id.  Consolidated  Annuities,  and  by 
the  application  of  the  dividends  thereof,  and  that  the  said 
Clement  Dale,  Philip  James  Chabot,  and  Richard  Lake 
might  be  decreed  to  pay  to  the  said  plaintiff  all  such  di- 
vidends as  had  accrued  or  been  received  by  them  and  un- 
applied by  them  on  the  said  7th  of  September,  1841,  or 
which  had  since  accrued  and  arisen  or  might  thereafter 
accrue  or  arise  from  or  in  respect  of  the  said  sum  of 
4489/.  10^.  9d.  Reduced  Annuities  and  1397/.  2s.  Id.  Con- 
solidated Annuities;  and  that  subpoenas  to  appear  had  been 
obtained  on  the  part  of  the  plaintiff  in  the  said  suit  in 
Chancery,  calling  on  the  defendants  to  appear  and  answer 
the  said  bill,   and  which  said  subpoenas  had  been  duly 
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seired. — The  learned  Serjeant  submitted,  that,  whether 
the  Court  had  power  to  reriew  the  Judge's  decision  or  not, 
the  present  case  clearly  was  one  in  which  they  would  not 
exercise  it;  the  object  of  the  motion  being  to  induce  this 
Court  to  enter  into  a  discussion  as  to  the  validity  of  the 
deed  of  settlement — a  matter  that  could  only  with  propriety 
and  effect  be  inquired  into  by  the  Court  of  Chancery. 


1843. 


JBompas,  Serjeant,  in  support  of  the  rule. — The  order  in 
question  improperly  charges  the  stock:  if  this  had  been 
the  case  of  real  estate,  the  judgment  would,  under  s.  13  (25), 


(25)  Which  enacts, "  that  a  judg- 
ment already  entered  up  or  to  be 
hereafter  entered  up  against  any 
person  in  any  of  her  Majesty's 
superior  courts  at  Westminster  shall 
operate  as  a  charge  upon  all  lands, 
tenements,  rectories,  advowsons, 
tithes,  rents,  and  hereditaments 
(including  lands  and  hereditaments 
of  copyhold  or  customary  tenure), 
of  or  to  which  such  person  shall 
at  the  time  of  entering  up  such 
judgment,  or  at  any  time  after- 
wards, be  seised,  possessed,  or  en- 
titled for  any  estate  or  interest 
whatever,  at  law  or  in  equity,  whe- 
ther in  possession,  reversion,  re- 
mainder, or  expectancy,  or  over 
which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or 
at  any  time  afterwards,  have  any 
disposing  power,  which  he  might 
without  the  assent  of  any  other 
person  exercise  for  his  own  benefit, 
and  shall  be  binding  as  against  the 
person  against  whom  judgment 
shall  be  so  entered  up,  and  against 
all  persons  claiming  under  him 
after  such  judgment,  and  shall  also 
be  binding  as  against  the  issue  of 
his   body  and  all   other    persons 


whom  he  might  without  the  assent 
of  any  other  person  cut  off  and 
debar  from  any  remainder,  rever- 
sion, or  other  interest  in  or  out  of 
any  of  the  said  lands,  tenements, 
rectories,  advowsons,  tithes,  rents, 
and  hereditaments ;  and  that  every 
judgment-creditor  shall  have  such 
and  the  same  remedies  in  a  Court 
of  equity  against  the  heredita- 
ments so  charged  by  virtue  of  this 
act,  or  any  part  thereof,  as  he 
would  be  entitled  to  in  case  the 
person  against  whom  such  judg- 
ment shall  have  been  so  entered  up 
had  power  to  charge  the  same  he- 
reditaments, and  had  by  writing 
under  his  hand  agreed  to  charge 
the  same,  with  the  amount  of  such 
judgment  debt,  and  interest  there- 
on :  provided  that  no  judgment- 
creditor  shall  be  entitled  to  proceed 
in  equity  to  obtain  the  benefit  of 
such  charge  until  after  the  expir- 
ation of  one  year  from  the  time 
of  entering  up  such  judgment,  or, 
in  cases  of  judgments  already  en- 
tered up  or  to  be  entered  up  before 
the  time  appointed  for  the  com- 
mencement of  this  act,  until  after 
the  expiration  of  one  year  from  the 
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have  operated^  not  upon  the  land^  but  upon  the  debtor's 
interest  therein.  It  is  clear^  from  the  observations  made 
by  Lord  Abinger  and  Parke,  B.,  in  Brown  v.  Bamford, 
that  the  Court  of  Exchequer  thought  they  had  power  to 
review  the  decision  of  a  Judge  under  this  statute.  [Matdey 
J. — The  order  only  operates  to  charge  the  stock  to  the 
extent  to  which  the  judgment-debtor  might  himself  have 
charged  it.  I  think  the  party's  only  remedy  is  in  the 
Court  of  Chancery.]  The  Chancellor  can  have  no  ju- 
risdiction over  the  Judge's  order.  \Tindaly  C.  J. — ^The 
13th  section  expressly  provides  that  "  every  judgment- 
creditor  shall  have  such  and  the  same  remedies  in  a 
Court  of  equity  against  the  hereditaments  so  charged  by 
virtue  of  this  act,  or  any  part  thereof,  as  he  would  be  en- 
titled to  in  case  the  person  against  whom  such  judgment 
shall  have  been  so  entered  up  had  power  to  charge  the 
same  hereditaments,  and  had  by  writing  under  his  hand 
agreed  to  charge  the  same  with  the  amount  of  such  judg- 
ment-debt and  interest  thereon."  Maule,  J. — And  the 
14th  section  enacts  that  ''  such  order  shall  entitle  the 
judgment-creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in  his 
favour  by  the  judgment-debtor."  The  Lord  Chancellor 
clearly  would  have  jurisdiction  over  that.] 


time  appointed  for  the  commence- 
ment of  this  act,  nor  shall  such 
charge  operate  to  give  the  judg- 
ment-creditor any  preference  in 
case  of  bankruptcy  of  the  person 
against  whom  judgment  shall  have 
been  entered  up,  unless  such  judg- 
ment shall  have  been  entered  up 
one  year  at  least  before  the  bank- 
ruptcy :  provided  also,  that,  as  re- 
gards purchasers,  mortgagees,  or 
creditors,  who  shall  have  become 
such  before  the  time  appointed  for 


the  commencement  of  this  act, 
such  judgment  shall  not  affect 
lands,  tenements,  or  heredita- 
ments, otherwise  than  as  the  same 
would  have  been  affected  by  such 
judgment  if  this  act  had  not  passed: 
provided  also,  that  nothing  herein 
contained  shall  be  deemed  or  taken 
to  alter  or  affect  any  doctrine  of 
Courts  of  equity  whereby  protec- 
tion is  given  to  purchasers  for  va- 
luable consideration  without  no- 
tice." 
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TiNDAL,  C.  J. — If  we  were  to  entertain  this  motion^  we 
should  in  effect  be  entering  into  a  complicated  Chancery 
snit.    Assuming^  therefore,  that  we  have  jurisdiction,   I  v' 

think  this  is  not  a  case  in  which  it  can  be  exercised. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


Bbadburne  and  Another,  Trustees,  &c.,  of  the  Amicable      Monday, 
Loan  Society,  w.  Whitbread.  Jan.  QOtL 

X  HIS  was  an  action  of  debt  brought  by  the  plaintiffs,  as  j^^  ^^  ^^ 
trustees  of  The  Amicable  Loan  Society,  against  the  de-  f«K»i«tioM  of  a 

"^  loan  society,  es- 

fendant,  as  surety  for  one  George  Linford,  to  recover  a  tabUshed  pur. 
balance  of  8/.  16s,  due  upon  their  joint  and  several  pro-  6  Will.  4,  c.  23, 
missory-note  for  15/.,  and  the  further  sum  of  16*.  8rf.  for  b^e  b!JS^r 
certain  weekly  payments.  appointed  for 

that  pnrpote  on 
the  12th  of  An- 

The  first  count  of  the  declaration  stated,  that,  before  SepwiS^^fSf 
and  at  the  time  of  the  making  the  promissory-note  therein-  *^«  ^^^^  ^^  ^ 

,  .  peace  on  the 

after  mentioned,  and  from  thence  hitherto  continually,  I3th,  bat  wen 
certain  persons  had  and  have  formed  the  said  Amicable  until  the  uth 
Loan  Society,  and  established  the  same  and  continued  the  being  ti»  next 
same  established  for  a  loan  fund  for  the  industrious  classes  Quarter  Ses- 

-     -n      1       1  1  .   .         t       1  /.I  1        Bion8:—Held, 

in  England,  and  receiving  back  payment  of  the  same  by  that  the  society 

instalments,  with  the  legal  interest  due  thereon;  and  all  to^aHTthfTbe-* 

the  rules  and  regulations  framed  for  the  management  of  ?!?'P^  ^^^' 

the  said  society  have  been  and  are  duly  certified,  deposited,   date  of  the  eer^ 

and  inroUed  pursuant  to  the  directions  of  the  statute  in      By  one  of  the 

that  behalf  made  and  provided;  and  by  which  said  rules  J^d^y^it^ta 

and  regulations  it  was   and  is  provided,    amongst  other  provided  *^at 

•ecnred  by  the 
joint  promissory-note  of  the  borrower  and  one  or  more  approved  snrettea,  bnt  the 
form  given  was  that  of  a  joint  and-  teteral  note.  By  the  7th  section  of  the  5  &  6  Will.  4, 
c.  23,  notes  or  securities  &c.  made  in  pursuance  of  the  rules  and  regulations  of  the  society  ai  e 
exempted  from  stamp-duty : — Held,  that  a  joint  and  teveral  note  tdcen  from  a  borrower  and 
his  anreties  was  within  the  exemption. 
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1843.  things^  to  wit^  that  loans  should  be  made  in  sums  of  not 
'^^^  less  than  57.  nor  more  than  15/.,  for  which  interest  at  the 
e.  rate  of  5/.  per  cent,  per  annum  should  be  paid  at  the  time 

HiTBRSAD.  ^^  \q2si  was  advanccd,  and  security  given  for  the  repay- 
ment thereof  by  sl  joint  promissory-note  of  the  borrower 
and  one  or  more  approved  sureties,  to  be  made  only  to 
those  persons  whose  character  and  circumstances  afforded 
a  reasonable  guarantie  that  the  money  would  be  usefully 
employed  in  a  proper  object,  so  as  to  enable  the  borrower 
to  meet  the  instalments  regularly  as  they  became  due,  to 
be  made  in  the  following  manner,  to  wit,  on  a  loan  of  5/., 
by  instalments  of  28.,  and  2d.  each  week  for  rent  of  ofiSce^ 
stationery,  clerk's  salary,  and  a  guarantie  fund  to  meet 
losses  from  deaths  and  contingencies ;  on  a  loan  of  10/.,  by 
instalments  of  4s.  each  week,  and  3d.  per  week  for  rent  of 
office,  stationery,  clerk's  salary,  and  a  guarantie  fund  to 
meet  losses  from  deaths  and  contingencies;  and  on  a  loan 
of  15/.,  by  instalments  of  6^.  each  week,  and  4d.  each 
week  for  rent  of  office,  stationery,  clerk's  salary,  and  a 
guarantie  fund  as  hereinafter  mentioned;  and  it  was  and 
is  by  the  said  rules  and  regulations  of  the  said  society, 
amongst  other  things,  further  provided,  to  wit,  that  the 
re-payments  of  the  instalments  must  be  made  at  the  office, 
to  wit,  at  the  office  of  the  said  society,  to  wit,  at  No.  10, 
Upper  St.  Martin's  Lane,  every  Wednesday  evening,  be- 
tween the  hours  of  6  and  10  o'clock,  when  the  office 
would  be  open  and  attendance  given  for  that  purpose;  and 
every  borrower  must  then  produce  his  book,  in  which  each 
re-payment  would  be  entered,  and  the  receipt  acknow- 
Application  for  ledged  by  the  signature  of  the  officer  in  attendance  :  that 
*^^"'  a  certain  person,  to  wit,  one  George  Linford,  before  the 

making  of  the  said  promissory-note,  applied  to  the  said 
society  for  K  loan  of  15/.,  to  be  lent  to  him  according  to 
the  said  rules  and  regulations;  and  that  the  defendant  and 
a  certain  other  person,  to  wit,  one  George  Priddle,  at  the 
request  of  the  said  George  Linford,  consented  to  become 
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and  did  become  security  for  him  to  the  said  society^  and         1843. 
for  the  re-payment  of  the  said  loan  according  to  the  said 
roles  and  regulations :  that  the  said  George  Linford  and  v. 

the  defendant  had  respectively  full  notice  of  all  the  said  ^^^^ 
rales  and  regulations  of  the  said  society^  and  that  after-  Grant  of  loan, 
wards,  and  after  the  said  rules  and  regulations  of  the  said 
society  had  been  and  whilst  they  continued  certified,  de- 
posited^ and  inrolled  as  aforesaid,  the  said  society,  accord- 
ing to  and  in  pursuance  of  the  said  rules  and  regulations 
and  of  the  several  powers  and  authorities  otherwise  en- 
abling them  in  that  behalf,  to  wit,  on  the  22d  of  August, 
1839,  granted  and  lent  to  the  said  George  Linford  a  loan 
of  the  said  sum  of  15/.,  upon  security  of  himself  the  said 
George  Linford  and  of  the  defendant  and  the  said  other 
person,  to  wit,  the  said  George  Priddle,  to  wit,  upon  and 
by  their  making  the  promissory-note  thereinafter  men- 
tioned: and  thereupon  afterwards,  to  wit,  on  the  day  and  Promigsory- 
year  last  aforesaid,  and  whilst  the  said  rules  and  regula-  "°  ^^^' 
tions  continued  so  certified,  deposited,  and  inrolled  as 
aforesaid,  the  said  George  Linford  and  the  defendant  and 
the  said  other  person,  to  wit,  the  said  George  Priddle, 
made  their  promissory-note  in  writing,  and  thereby  on 
demand,  and  jointly  and  severally,  promised  to  pay  to  the 
club  for  the  time  being  the  said  Amicable  Loan  Society, 
at  the  office  of  the  said  society,  to  wit,  at  No.  10,  Upper 
St.  Martin's  Lane,  a  certain  sum  of  money,  to  wit,  the 
sum  of  15/.  sterling,  or  so  much  thereof  as  should  be  un- 
paid at  the  time  of  any  default  in  the  punctual  re-pay- 
ments of  the  instalments,  or  other  violation  of  the  conditions 
on  which  it  was  granted,  together  with  such  sums  as  by 
the  inrolled  rules  and  regulations  of  the  said  society  were 
required  to  be  paid  on  such  loan;  and  the  said  George  Lin- 
ford and  the  defendant  and  the  said  other  person,  to  wit, 
the  said  George  Priddle,  delivered  the  said  promissory-note 
to  the  said  society:  that,  before  the  commencement  of  this 
suit,  the  whole  of  the  said  principal  sum  so  secured  by 
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1843.        the  said  promissoiy-note  as  aforesaid  had  become  due  and 

'     ""^^      payable  according  to  the  tenor  and  effect  thereof,  and  also 
Bbadbu&nk 

V.  that,  before  the  commencement  of  this  suit,  divers,  to  wit, 

Whitbread.  g^y  weekly  instalments  of  the  amount,  to  wit,  4rf.  for 
each  such  instalment,  and  amounting  in  the  whole  to  a 
large  sum,  to  wit,  to  the  sum  of  16^.  8(/.,  became  due  and 
payable  according  to  the  tenor  and  effect  of  the  said 
promissory-note  for  and  on  account,  to  wit,  of  the  said 
rent  of  oflSce,  stationery,  clerk's  salary,  and  a  guarantie 
fund  to  meet  losses  from  deaths  and  contingencies,  pur- 
suant to  the  said  rules  and  regulations  of  the  said  society; 
and  that,  although,  upon  the  several  and  respective  days 
when  each  of  the  said  instalments  so  became  due  and 
payable,  and  at  a  certain  time,  to  wit,  between  the  hours 
of  6  and  10  o'clock  of  the  evening  of  such  days  respectively, 
the  said  promissory-note  was  duly  presented  at  the  office 
of  the  said  society,  to  wit,  at  No.  10,  Upper  St.  Martin's 
Lane,  for  payment,  the  said  several  instalments  were  not 
then  or  at  any  other  time  paid,  but,  on  the  contrary 
thereof,  there  was  at  the  commencement  of  this  suit  and 
still  is  due  to  the  plaintiffs  as  such  trustees  a  certain  sum, 
to  wit  the  sum  of  8/.  14^.,  in  respect  of  the  said  several 
instalments  on  the  said  sum,  to  wit,  the  said  sum  of  15/., 
together  with  the  said  other  sum,  to  wit,  the  said  sum  of 
16^.  Sd.  for  the  said  several  instalments,  to  wit,  the  said 
several  instalments  of  4d.  per  week;  of  all  which  said  several 
premises  the  said  George  Linford  and  also  the  defendant 
before  the  commencement  of  this  suit  had  due  notice:  and 
by  reason  of  the  said  last-mentioned  sums  of  money,  to 
wit,  the  said  sums  of  8/.  14s.  and  168.  Sd,,  being  unpaid, 
an  action  had  accrued  to  the  plaintiffs,  suing  as  such 
trustees  as  aforesaid,  to  demand  of  the  defendant  the  said 
sums  of  money,  to  wit,  the  said  sums  of  8/.  14s.  and  16s.  Sd. 
above  mentioned,  making  together  a  certain  sum,  to  wit, 
the  sum  of  9/.  10s.  Sd. 

The  declaration  also  contained  counts  for  money  lent 
and  upon  an  account  stated. 


Whitbkead. 
PleaB. 
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The  defendant  pleaded — first  (to  the  first  count),  that         1843. 
the  plaintiffs  were  not  nor  are  trustees  of  the  said  society    3^]]^^^, 
in  manner  and  form  as  in  the  said  declaration  in  that  be-   __     v. 
half  above  alleged ;  concluding  to  the  country — secondly 
(to  the  first  count),  that  the  said  rules  and  regulations  in 
the  said  first  count  mentioned  were  not  inrolled  in  manner 
and  form  as  was  in  and  by  the  first  count  in  that  behalf 
aboYC  alleged ;  concluding  to  the  country — thirdly  (to  the 
first  count),  that  the  said  promissory-note  in  the  said  first 
count  mentioned  was  not  made  in  manner  and  form  as  the 
plaintiffs  had  in  the  said  first  count  in  that  behalf  alleged ; 
concluding  to  the  country — ^fourthly  (to  the  residue  of  the 
declaration),  never  indebted.     Issue  thereon. 

The  cause  was  tried  at  the  Sheriffs'  Court  in  London  on 
the  16th  of  June,  1842.  It  appeared  that  the  rules  were 
certi/led  by  the  barrister  appointed  under  the  statute  for 
that  purpose  on  the  12th  of  August,  1839,  and  that  the 
rules  so  certified  were  deposited  with  the  clerk  of  the  peace 
on  the  following  day,  but  not  inrolled  until  the  14th  of  Oc- 
tober in  that  year.  The  signatures  of  the  several  parties 
to  the  note — which  was  the  Joint  and  several  note  of  the 
borrower  and  the  two  sureties,  and  dated  the  22nd  of  Au- 
gust, 1839 — were  proved. 

On  the  part  of  the  defendant  it  was  objected — ^first,  that 
the  note  was  not  admissible  in  evidence  without  a  stamp, 
the  7th  section  of  the  statute  5  &  6  Will.  4,  c.  23,  only  ex- 
empting from  stamp-duty  notes  or  securities  that  are 
framed  in  pursuance  of  the  rules  and  regulations  of  the 
society,  and  the  note  in  question  being  joint  and  several, 
whereas  the  rules  of  the  society  only  authorized  the  grant  of 
loans  upon  the  jo^nt  note  of  the  borrower  and  the  sureties — 
secondly,  that  the  rules,  though  certified,  were  not  inrolled, 
and  consequently  the  society  not  duly  constituted,  until 
after  the  note  was  given. 

These  and  other  objections  of  no  importance  were  over- 
ruled, and  a  verdict  found  for  the  plaintiffs  on  the  first 
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three  issues,  damages  9/.  10s.  Sd,,  and  for  the  defendant 
on  the  last. 

Wilde,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
The  learned  Serjeant  mainly  relied  upon  the  two  objections 
above  adverted  to,  observing  that  the  inrolment  of  the  rules 
was  a  condition  precedent  to  the  society's  right  to  avail 
themselves  of  the  provisions  of  the  5  &  6  Will.  4,  c,  23. 


As  to  the 

stamp. 


As  to  the  in- 
rolment. 


Talfourd,  Serjeant  (JR.  Miller  was  with  him),  now  shewed 
cause. — ^The  7th  section  of  the  5  &  6  Will.  4,  c.  23,  enacts 
"  that  no  note  or  other  security  or  undertaking  which  may 
be  entered  into  for  the  re-payment  of  any  loan  made  under 
this  act  in  manner  hereinbefore  provided,  nor  any  receipt 
or  entry  in  any  book  of  receipt  for  money  lent  or  paid,  nor 
any  draft  or  order,  nor  any  appointment  of  any  agent,  nor 
any  other  instrument  or  document  whatever  required  to 
be  given,  issued,  made,  or  provided  in  pursuance  of  the 
rules  and  regulations  of  the  society,  shall  be  subject  to  or 
chargeable  with  any  stamp-duty  whatever.''  There  is  no- 
thing in  the  statute,  nor  in  any  of  the  rules  and  regula- 
tions framed  for  the  conduct  of  the  society,  that  precludes 
them  from  taking  notes  in  this  form,  which  is  given  by  the 
rules  themselves :  the  note  is  not  the  less  a  joint  note  be- 
cause it  is  several  also. 

The  next  objection  is,  that  the  rules,  though  certified, 
were  not  inrolled  until  after  the  note  was  given,  and  that 
therefore  the  Judge  of  the  Sherifi's'  Court  ought  to  have 
directed  the  jury  to  find  a  verdict  for  the  defendant  on  the 
second  issue.  It  appeared  that  the  rules  of  the  society 
were  duly  certified  on  the  12th  of  August,  1839,  and  de- 
posited with  the  clerk  of  the  peace  on  the  13th.  \Maule, 
J. — But  no  inrolment  actually  took  place  until  the  14th  of 
October.  The  allegation  in  the  declaration  is,  that  "  all 
the  rules  and  regulations  framed  for  the  management  of 
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and  inrolled  pursuant  to  the  directions  of  the  statute  in  that 
behalf  made  and  provided."    That  allegation  being  tra-  v. 

versed,  it  must  be  taken  in  that  sense  which  will  make  the 
declaration  good,  viz.  to  mean  that  the  rules  and  regula- 
tions were  inrolled  properly.  Cresswell,  J. — The  parties 
must  have  known  that  the  rules  could  not  be  inrolled  until 
the  next  Quarter  Sessions  or  some  adjourned  Session.] 
The  rules  being  certified  and  deposited  with  the  clerk  of 
the  peace,  the  society  had  done  all  they  were  bound  to 
do :  the  inrohnent  is  the  act  of  the  Court ;  it  is  a  mere 
ministerial  act,  the  performance  of  which  by  the  justices 
the  Court  of  Queen's  Bench  would  enforce  by  mandamus. 
[Tmdal,  C.  J.— The  2nd  section  of  the  5  &  6  Will.  4,  c.  23, 
enacts  that  all  the  rules  and  regulations  of  any  society  to 
be  entitled  to  the  benefit  of  this  act  shall  be  certified,  de- 
posited, and  inrolled  in  the  same  manner  as  the  rules  and 
regulations  of  any  friendly  society  are  required  to  be  certi- 
fied, deposited,  and  inrolled  pursuant  to  the  provisions  of 
the  4  &  5  Will.  4,  c.  40;  and  that  all  the  provisions  of  the 
said  act,  as  well  as  the  10  Geo.  4,  c.  56,  to  consoHdate  and 
amend  the  laws  relating  to  friendly  societies,  as  far  as  the 
same  relate  to  the  framing,  certifying,  inrolling,  and  alter- 
ing rules  of  friendly  societies,  shall  be  applicable  to  the 
framing,  certifying,  inrolling,  and  altering  the  rules  and 
regulations  of  any  society  to  be  established  under  the  pro- 
visions of  this  act.  Now,  looking  at  the  4th  section  of  the 
act  referred  to,  4  &  5  Will.  4,  c.  40,  I  find  it  enacted  that 
''all  rules,  alterations,  and  amendments  thereof,  from  the 
time  when  the  same  shall  be  certified  by  the  barrister  (or 
advocate,  in  Scotland),  shall  be  binding  on  the  several 
members  and  officers  of  the  said  society,  and  all  other  per- 
sons having  interest  therein.'']  It  is  clear,  then,  that  the 
title  of  the  society  reverts  to  the  date  of  the  certificate. 

ChanneU,  Serjeant,  in  support  of  the  rule. — The  exemp-  As  to  the 
VOL.  VI.  u  ***"^* 
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As  to  the  in- 
rolmentf  5  &  6 
WiU.  4,  c.  23, 

8.1. 


Section  2. 


tion  in  the  7th  section  of  the  5  &  6  Will.  4,  c.  23,  has  re- 
ference only  to  societies  the  rules  and  regulations  of  which 
have  been  duly  certified,  deposited,  and  inroUed  in  the 
manner  previously  pointed  out ;  and  to  notes  or  securities 
given  in  the  form  which  those  rules  and  regulations  pre- 
scribe. Here,  the  rules  prescribe  2l  joint  security,  and  the 
declaration  so  alleges.  [Maiule,  J. — It  is  a  clear  case  lor 
an  amendment  under  the  3  &  4  Will.  4,  c.  42,  s.  23,  if 
amendment  be  necessary.] 

The  1st  section  of  the  5  &  6  Will.  4,  c.  23,  after  reciting 
that  '^  certain  institutions  for.establishing  loan  funds  have 
been  and  may  be  established  in  England,  Wales,  and  Ber- 
wick-upon-Tweed, for  the  benefit  and  advantage  of  the 
labouring  classes  of  his  Majesty's  subjects,  and  it  was  ex- 
pedient to  give  protection  to  the  funds  of  such  institutions, 
and  to  afford  encouragement  to  the  formation  of  other 
institutions  of  a  like  kind,''  enacts, ''  that,  if  any  number 
of  persons  who  have  formed  or  shall  form  any  society  in 
any  parish,  township,  or  place  in  England,  Wales,  or  Ber- 
wick-upon-Tweed, for  the  purpose  of  establishing  a  society 
for  a  loan  fund  for  the  industrious  classes  in  England, 
Wales,  or  Berwick-upon-Tweed,  and  receiving  back  pay- 
ment for  the  same  by  instalments,  with  the  legal  interest 
due  thereon,  shall  be  desirous  of  having  the  benefit  of  this 
act,  such  persons  shall  cause  the  rules  or  regulations  firamed 
or  to  be  framed  for  the  management  of  such  institutions 
to  be  certified,  deposited,  and  inrolled  in  manner  herein- 
after directed,  and  thereupon  shall  be  deemed  and  be  enti- 
tled to  and  shall  have  the  benefit  of  the  provisions  con- 
tained in  this  act."  Here,  the  plaintiffs  are  seeking  to 
have  the  benefit  of  the  act,  to  entitle  them  to  which  a  com- 
pliance with  the  above  provision  is  made  a  condition  pre- 
cedent. The  2nd  section  enacts,  "that  all  the  rules  and 
regulations  of  any  society  to  be  entitled  to  the  benefit  of 
this  act  shall  be  certified,  deposited,  and  inrolled  in  the 
same  manner  as  the  rules  and  regulations  of  any  friendly 
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societ7  are  required  to  be  certified^  deposited,  and  inroUed        1843. 
pursuant  to  the  provisions  of  the  4  &  5  Will.  4,  c.  40;  and   J^    ^     ^ 
that  all  the  provisions  of  the  said  act,  as  well  as  the  10  v- 

Greo.  4,  c.  56,  to  consolidate  and  amend  the'  laws  relating 
to  firiendly  societies,  as  far  as  the  same  relate  to  the 
firaming,  certifying,  inroUing,  and  altering  rules  of  friendly 
societies,  shall  be  applicable  to  the  firaming,  certifying,  in- 
rolling,  and  altering  the  rules  and  regulations  of  any 
society  to  be  established  under  the  provisions  of  this  act/' 
The  3rd  section  enacts  "  that  all  rules  and  regulations  from  Secaon  3. 
time  to  time  made  and  in  force  for  the  management  of  any 
such  society  as  aforesaid,  and  duly  inrolled,  shall  be  entered 
in  a  book  or  books  to  be  kept  by  an  officer  of  such  institu- 
tion to  be  appointed  for  that  purpose,  and  which  book  or 
books  shall  be  open  at  all  seasonable  times  for  the  inspec- 
tion of  persons  receiving  assistance  from  such  institution, 
and  shall  be  binding  on  the  several  members  and  officers 
of  sucli  society,  and  the  several  persons  receiving  assistance 
firom  the  same,  and  their  representatives,  as  well  as  those 
parties  who  may  become  the  sureties  for  the  re-payment  of 
any  loan,  all  of  whom  shall  be  deemed  and  taken  to  have 
full  notice  thereof  by  such  entry  and  deposit  with  the  clerk 
of  the  peace  or  town-clerk;  and  the  entry  of  such  rules 
and  regulations  in  such  book  or  books  as  aforesaid,  or  the 
transcript  thereof,  deposited  with  the  clerk  of  the  peace  or 
town-clerk,  or  a  true  copy  of  such  transcript,  examined 
with  the  original  and  proved  to  be  a  true  copy,  shall  be 
received  as  evidence  of  such  rules  and  regulations  respec- 
tively in  all  cases/'  The  reference  in  s.  2  to  the  provisions 
in  the  former  act,  4  &  5  Will.  4,  c.  40,  s.  4  (26),  at  first 

(26)  Which  enacts  "  that  two  oi  an  alteration  or  amendment  of 

transcripts,  fairly  written  on  paper  rules,  with  an  affidavit  of  the  clerk 

or  parchment,  of  all  rules  made  in  or  secretary  or  one  of  the  officers  of 

pursuance  of  the  said  recited  act  or  the  said  society  that  the  provisions 

this  act,  signed  by  three  members,  of  the  said  recited  act,  or  of  the 

and  countersigned  by  the  clerk  or  act  under  which  the  rules  of  the 

secretary  (accompanied,  in  the  case  society  may  have  been  inrolled, 

u  2 
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sight  presents  a  difSculty:  but  that  difficulty  is  removed 
by  considering  the  2nd  section  of  the  5  &  6  Will.  4,  c.  23, 
in  connexion  with  the  1st  and  3rd  sections.  The  4th  sec- 
tion of  the  4  &  5  Will.  4,  c.  40,  embraces  two  distinct 
objects — ^first,  the  mode  of  inrolment,  which  is  incorporated 
in  the  5  &  6  Will,  4,  c.  23 — secondly,  the  effect  of  the  in- 
rolment:  to  construe  the  last-mentioned  act  as  incorpora- 
ting the  entire  provision  would  in  effect  be  to  repeal  the 
8rd  section  of  the  5  &  6  Will.  4,  c.  23.  [Maule,  J.— The 
operation  of  that  clause  is  not  to  restrain,  but  to  enlarge 


have  been  duly  complied  with), 
with  all  convenient  speed  after  the 
same  shall  be  made,  altered,  or 
amended,  and  so  from  time  to  time 
after  every  making,  altering,  or 
amending  thereof,  shall  be  submit- 
ted, in  England  and  Wales  and 
Berwick-upon-Tweed,  to  the  bar- 
rister-at-law  for  the  time  being 
appointed  to  certify  the  rules  of 
saving  banks,  and  in  Scotland  to 
the  Lord  Advocate  or  any  depute 
appointed  by  him  for  that  purpose, 
and  in  Ireland  to  such  barrister  as 
may  be  appointed  by  his  Majesty's 
Attorney-General  in  Ireland,  for 
the  purpose  of  ascertaining  whether 
the  said  rules  of  such  society,  or 
alteration  or  amendment  thereof, 
are  calculated  to  carry  into  effect 
the  intention  of  the  parties  framing 
such  rules,  alterations,  or  amend- 
ments, and  are  in  conformity  to 
law  and  to  the  provisions  of  the 
said  recited  act  [10  Geo.  4,  e.  56] 
or  this  act ;  and  that  the  said  bar- 
rister or  advocate  shall  advise  with 
the  said  clerk  or  secretary,  if  re- 
quired, and  shall  give  a  certificate 
on  each  of  the  said  transcripts,  tliat 
the  same  are  in  conformity  to  law 
and  to  the  provisions  of  the  said 
recited  act  and  this  act,  or  point 


out  in  what  part  or  parts  the  said 
rules  are  repugnant  thereto;  and 
one  of  such  transcripts,  when  cer- 
tified by  the  said  barrister  or  ad- 
vocate, shall  be  returned  to  the 
society,  and  the  other  of  such  tran- 
scripts shall  be  transmitted  by  such 
barrister  or  advocate  to  the  clerk  of 
the  peace  for  the  county  wherein 
such  society  shall  be  found,  and  by 
him  laid  before  the  justices  for  such 
county  at  the  General  Quarter 
Sessions,  or  adjournment  thereof, 
held  next  after  the  time  when  such 
transcript  shall  have  been  so  certi- 
fied and  transmitted  to  him  as 
aforesaid;  and  the  justices  then 
and  there  present  are  hereby  au- 
thorized and  required,  without  mo- 
tion, to  allow  and  confirm  the  same ; 
and  such  transcript  shall  be  filed 
by  such  clerk  of  the  peace  with  the 
rolls  of  the  sessions  of  the  peace  in 
his  custody,  without  fee  or  reward ; 
and  that  all  rules,  alterations,  and 
amendments  thereof,  from  the  time 
when  the  same  shall  be  certified  by 
the  said  barrister  or  advocate,  shall 
be  binding  on  the  several  members 
and  officers  of  the  said  society,  and 
all  other  persons  having  interests 
therein." 
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the  effect  of  the  inrolment  of  the  rules:  it  makes  the  book         1843. 
notice  to  every  one.]     It  is  from  the  inrolment  alone  that    j,^^^^^^  , 
the  parties  have  notice  of  the  rules:  the  statute  does  not  9, 

contemplate  the  society  as  properly  constituted  until  inrol- 
ment. [Matde,  J. — The  2nd  section  of  the  5  &  6  Will.  4, 
c.  23^  says  that  "  all  the  provisions  of  the  4  &  5  Will.  4,  c. 
40,  as  well  as  the  10  Geo.  4^  c.  66,  as  far  as  the  same  relate 
to  the  framing,  certifying,  inroUing,  and  altering  rules  of 
friendly  societies,  shall  be  applicable  to  the  framing,  cer- 
tifying, inrolling,  and  altering  the  rules  and  regulations  of 
any  society  to  be  established  under  the  provisions  of  this 
act.''  Does  not  the  provision  in  the  4th  section  of  the  4  & 
5  Will.  4,  c.  40,  that  "  all  rules,  alterations  and  amend- 
ments thereof,  from  the  time  when  the  same  shall  be  certi- 
fied by  the  said  barrister  or  advocate,  shall  be  binding  on 
the  several  members  and  officers  of  the  said  society,  and 
all  other  persons  having  interest  therein,''  relate  to  the 
framing,  certifying,  inrolling,  and  altering  the  rules  and 
regulations  of  any  society  to  be  established  under  the  pro- 
visions of  the  5  &6  Will.  4,  c.  23?]  It  is  impossible  to 
give  full  effect  to  the  first  three  clauses  of  the  6  &  6  Will. 
4,  c.  23,  unless  the  4th  section  of  the  4  &  5  Will.  4,  c.  40, 
be  held  to  be  incorporated  in  s.  2  of  the  later  act  only  to 
the  limited  extent  already  suggested;  and,  so  construing 
the  two  acts,  fiill  effect  will  be  given  to  both.  Then, 
assuming  inrolment  to  be  necessary,  the  declaration  must 
be  taken  to  allege  an  inrolment  before  the  making  of  the 
note;  and  the  Court  cannot,  as  they  are  called  upon  to  do, 
hold  that  allegation  to  be  altogether  immaterial. 

TiNDAL,  C.  J. — It  appears  to  me  that  there  is  in  effect 
and  substance  but  one  point  in  this  case  that  requires 
consideration,  viz.  at  what  period  of  time  the  society 
in  question  became  entitled  to  the  benefit  of  the  statute 
5  &  6  Will.  4,  c.  23.    As  I  read  the  two  statutes  that  have 
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1843:        been  referred  to,  even  if  they  are  not  to  be  construed  in 
Bbadbobkb    P^^  materia,  it  appears  to  me  that  they  became  so  entitled 
V*  from  the  time  when  the  rules  and  regulations  of  the 

society  were  certified  by  the  hamster  appointed  for  that 
purpose,  viz.  the  12th  of  August,  1839.  The  statute 
5  &  6  Will.  4,  c.  23,  which  establishes  these  loan  societies, 
and  extends  the  provisions  of  former  acts  for  the  regula- 
tion of  friendly  societies,  by  s.  1  enacts,  *'  that,  if  any 
number  of  persons  who  have  formed  or  shall  form  any 
society  in  any  parish,  township,  or  place,  in  England, 
Wales,  or  Berwick-upon-Tweed,  for  the  purpose  of  estab- 
lishing a  society  for  a  loan  fund  for  the  industrious  classes 
in  England,  Wales,  or  Berwick-upon-Tweed,  and  receiving 
back  payment  for  the  same  by  instalments,  with  the  legal 
interest  due  thereon,  shall  be  desirous  of  having  the 
benefit  of  this  act,  such  persons  shall  cause  the  rules  or 
regulations  framed  or  to  be  framed  for  the  management 
of  such  institutions  to  be  certified,  deposited,  and  inrolled 
in  manner  hereinafter  directed,  and  thereupon  shall  be 
deemed  and  be  entitled  to  and  shall  have  the  benefit  of 
the  provisions  contained  in  this  act.''  Then  comes  the 
2nd  section,  which  enacts,  ''  that  all  the  rules  and  regula- 
tions of  any  society  to  be  entitled  to  the  benefit  of  this 
act  shall  be  certified,  deposited,  and  inrolled  in  the  same 
manner  as  the  rules  and  regulations  of  any  friendly 
society  are  required  to  be  certified,  deposited,  and  inrolled 
pursuant  to  the  provisions  of  the  4  &  5  Will.  4,  c.  40 ; 
and  that  all  the  provisions  of  the  said  act,  as  well  as  the 
10  Geo.  4,  c.  66,  to  consolidate  and  amend  the  laws  re- 
lating to  friendly  societies,  as  far  as  the  same  relate  to  the 
framing,  certifying,  inroUing,  and  altering  rules  of  friendly 
societies,  shall  be  applicable  to  the  framing,  certifying, 
inrolling,  and  altering  the  rules  and  regulations  of  any 
society  to  be  established  under  the  provisions  of  this  act.'' 
We  must,  therefore,  go  back  to  the  4  &  5  Will.  4,  c.  40,  to  see 


Whitbexao. 
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what  are  the  directions  given  as  to  the  mode  of  certifying^        1843. 
depositing^  and  inroUing  the  rules  and  regulations  of  such  ' 

societies^  and  as  to  their  effect  when  so  certified^  deposited,  ^  v, 
and  inrolled.  Now,  the  provisions  in  the  4  &  5  Will.  4, 
c.  40,  applicable  to  the  framing,  certifying,  inroUing,  and 
altering  the  rules  of  friendly  societies,  are  contained  in 
section  4,  at  the  close  of  which  it  is  enacted  "  that  all  rules, 
alterations  and  amendments  thereof,  from  the  time  when 
the  same  shall  be  certified  by  the  said  barrister  or  advocate, 
shall  be  binding  on  the  several  members  and  officers  of  the 
said  society,  and  all  other  persons  having  interest  therein/ 
If,  therefore,  we  are  to  look  at  the  4  &  5  Will.  4,  c.  40, 
8.  4,  in  order  to  arrive  at  the  meaning  of  the  5  &  6  Will. 
4,  c.  23,  it  appears  to  me  that  the  directions  we  find  there 
are  clear  and  explicit.  It  has  been  suggested  that  the  last- 
mentioned  act  only  meant  to  refer  to  the  former  for  the  mode 
and  not  for  the  effect  of  the  certification  and  inrolment. 
It  seems  to  me  that  this  would  be  putting  a  strainedcon- 
stmction  upon  the  words  of  the  act,  and  in  effect  mis- 
leading parties;  and  therefore  that  the  plea  putting  in 
issue  the  fact  of  inrolment  puts  in  issue  a  matter  that  is  im- 
material. I  also  think  that  the  objection  as  to  the  want 
of  a  stamp  fails,  and  that  the  rule  must  be  discharged. 

Ebskine,  J. — I  am  of  the  same  opinion.  The  first  ob- 
jection urged  in  this  case,  is,  that  the  note  ought  not  to 
have  been  received  in  evidence,  not  being  stamped.  The 
answer  to  that  objection  is  the  provision  in  the  5  & 
6  WilL  4,  c.  28,  s.  7,  which  enacts,  ''that  no  note  or 
other  security  or  undertaking  which  may  be  entered  into 
for  the  repayment  of  any  loan  made  under  this  act  in  man- 
ner hereinbefore  provided,  nor  any  receipt  or  entry  in  any 
book  of  receipt  for  money  lent  or  paid,  nor  any  draft  or 
order,  nor  any  appointment  of  any  agent,  nor  any  other 
instrument  or  document  whatever  required  to  be  given, 
issued,  made,  or  provided  in  pursuance  of  the  rules  and 
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1843.        regulations  of  the  society^  shall  be  subject  to  or  chargeable 
with  any  stamp-duty  whatever/'      It  becomes  material^ 

Bradburnb 

0.  therefore^  to  see  whether  the  note  declared  on  was  m  fact 

HiTBBEAD.  j^^q  uudcr  thc  provisions  of  the  act.  The  first  section 
provides  that  persons  desirous  of  having  the  benefit  of  the 
act  shall  cause  the  rules  or  regulations  framed  for  their 
management  to  be  certified^  deposited,  and  inrolled  in 
manner  thereinafter  directed^  and  thereupon  shall  be  deem- 
ed and  be  entitled  to  and  shall  have  the  benefit  of  the 
provisions  contained  in  the  act.  It  appears  that  the  note 
in  this  case  was  made  on  the  22nd  of  August^  1839,  and 
that  the  rules  and  regulations  of  the  society  were  certified 
on  the  12th  of  that  month,  but  were  not  actually  inrolled 
until  the  14th  of  October  following.  On  the  part  of  the 
defendant  it  was  objected  that  the  note  was  not  made 
under  the  act,  and  therefore  not  exempted  from  stamp- 
duty.  But,  when  we  look  at  the  2nd  section  of  the  5  &  6 
Will.  4,  c.  23,  for  the  mode  of  certifying  and  inrolling,  we 
find  a  reference  to  the  4  &  5  Will.  4,  c.  40,  the  provisions 
of  which  as  to  the  certificate  and  inrolment  are  by  such 
reference  incorporated  therein.  Those  provisions  are  con- 
tained in  s.  4,  which  expressly  enacts  that  the  rules  shall 
take  effect  from  the  date  of  the  certificate,  and  not  from 
the  inrolment.  At  the  time  this  note  was  given,  there- 
fore, the  society  was  entitled  to  all  the  benefits  of  the  5  & 
6  Will.  4,  c.  23,  and  no  stamp  was  necessary.  Then  it  is 
said  that  the  jury  were  misdirected  upon  the  second  issue, 
the  rules  and  regulations  not  having  been  duly  inrolled  ac- 
cording to  the  act  at  the  time  the  loan  was  granted.  But 
the  form  of  the  issue  is  not  whether  or  not  the  rules  and 
regulations  were  inrolled  before  the  loan  was  granted  or 
the  note  given :  the  allegation  in  the  declaration  is,  '^  that 
all  the  rules  and  regulations  framed  for  the  management 
of  the  said  society  have  been  and  are  duly  certified,  depo- 
sited, and  inrolled  pursuant  to  the  directions  of  the  statute 
in  that  behalf  made  and  provided.'^     And  it  being  proved 
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that  they  were  duly  certified,  deposited,  and  inroUed  pur-        1843. 


Bbadbukms 


suant  to  the  provisions  of  the  act,  the  issue  is  in  terms 
satisfied.     Then  it  is  said  that  this  allegation  in  the  decla-  v. 

ration  must  be  understood  to  mean  that  the  rules  were 
certified  and  inroUed  before  the  date  of  the  note.  But  I 
do  not  think  it  necessary  so  to  read  it ;  and  reading  it  as 
traversed  by  the  plea,  I  think  it  is  made  out.  It  was  fur- 
ther contended  on  behalf  of  the  defendant  that  the  3rd 
section  of  the  5  &  6  WilL  4,  c.  23,  shews  that  the  4th 
section  of  the  former  act  was  not  intended  to  be  altogether 
incorporated  in  the  later  act,  but  only  so  far  as  it  relates 
to  the  9710^  of  certifying  and  inrolling  the  rules ;  because  it 
provides  "  that  all  rules  and  regulations  from  time  to  time 
made  and  in  force  for  the  management  of  any  such  society 
as  aforesaid,  and  duly  inroUed,  shall  be  entered  in  a  book  or 
books  to  be  kept  by  an  officer  of  such  institution  to  be  ap- 
pointed for  that  purpose,  and  which  book  or  books  shaU  be 
open  at  all  seasonable  times  for  the  inspection  of  persons 
receiving  assistance  from  such  institution,  and  shall  be 
binding  on  the  several  members  and  officers  of  such  society, 
and  the  several  persons  receiving  assistance  from  the  same, 
and  their  representatives,  as  well  as  those  parties  who  may 
become  the  sureties  for  the  re-payment  of  any  loan,  all  of 
whom  shall  be  deemed  and  taken  to  have  full  notice 
thereof  by  such  entry  and  deposit  with  the  clerk  of  the 
peace  or  town-clerk ;  and  the  entry  of  such  rules  and  regu- 
lations in  such  book  or  books  as  aforesaid,  or  the  transcript 
thereof,  deposited  with  the  clerk  of  the  peace  or  town- 
clerk,  or  a  true  copy  of  such  transcript,  examined  with  the 
original  and  proved  to  be  a  true  copy,  shall  be  received  as 
evidence  of  such  rules  and  regulations  respectively  in  all 
cases/'  It  does  not,  however,  appear  to  me  that  that 
clause  at  all  varies  the  construction  of  the  act  already  dis- 
cussed :  it  merely  superadds,  that,  if  it  be  necessary  on 
any  trial  to  prove  notice,  the  entry  in  the  book  shall  be 
evidence  of  notice,  and  of  such  rules^and  regulations  respec- 
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1843*        tivelj.    No  question  arises  here  as  to  notice.     I  therefore 
think  the  rule  must  be  discharged. 


Bbadbubmb 

V, 

Whxtbkbad. 


Maule^  J. — I  am  of  the  same  opinion.  There  is  one 
question  of  substance  in  this  case^  and  there  are  two  of 
form,  arising  upon  the  pleadings.  The  question  of  sub- 
stance  is,  whether  a  loan  society  established  under  the  pro* 
visions  of  the  6  &  6  Will.  4,  c.  23,  can  maintain  an  action 
upon  a  promissory-note  given  to  secure  a  loan  after  certi- 
ficate by  the  barrister  appointed  to  certify  the  rules  and 
regulations  of  such  societies,  and  before  the  inrolment  of 
such  rules  and  regulations  at  the  Quarter  Sessions.  That 
question  depends  upon  the  construction  of  the  two  statutes 
that  have  been  referred  to,  taken  together.  The  5  &  6 
WilL  4,  c.  23,  is  apparently  an  act  intended  to  enlarge  the 
4  &  5  Will.  4,  c.  40,  and  to  apply  the  provisions  of  that 
statute,  with  some  additional  ones,  to  certain  societies 
called  loan  societies.  The  act  is  certainly  not  drawn  with 
precise  accuracy:  it  contains  many  very  loose  expressions; 
and  requires  the  apphcation  of  much  liberality  in  its  con* 
struction.  The  1st  section  enacts  that  societies  who  shall 
be  desirous  of  having  the  benefit  of  the  act,  shall  cause  the 
rules  or  regulations  framed  for  their  management  to  be 
certified,  deposited,  and  inrolled  in  manner  thereinafter 
directed,  and  thereupon  shall  be  deemed  and  be  entitled  to 
and  shall  have  the  benefit  of  the  provisions  contained  in 
the  act.  The  2nd  section  enacts  '^  that  all  the  rules  and 
regulations  of  any  society  to  be  entitled  to  the  benefit  of 
this  act  shall  be  certified,  deposited,  and  inrolled  in  the 
same  manner  as  the  rules  and  regulations  of  any  friendly 
society  are  required  to  be  certified,  deposited,  and  inrolled 
pursuant  to  the  .provisions  of  the  4  &  5  Will.  4,  c.  40:^'  and 
then  it  goes  on  to  provide  **  that  all  the  provisions  of  the 
said  act,  as  well  as  the  10  Geo.  4,  c.  56,  to  consolidate  and 
amend  the  laws  relating  to  friendly  societies,  as  far  as  the 
same  relate  to  the  framing,  certifying, inrolling,  and  altering 
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rules  of  friendly  societies^  shall  be  applicable  to  the  framing         1843. 
certifying,  inrolling,  and  altering  the  rules  and  regulations  ^ 

of  any  society  to  be  established  under  the  provisions  of  this  v. 

act/'  Now,  it  is  only  by  virtue  of  that  reference  to  the 
4  &  5  Will.  4,  c.  40^  that  it  is  necessary  that  the  rules  and 
regulations  of  these  societies  should  be  certified,  deposited^ 
and  inrolled  at  all.  It  is  essential^  therefore,  to  incorpo* 
rate  the  provisions  of  the  4th  section  of  the  4  &  5  Will.  4, 
c.  40,  into  the  2nd  section  of  the  5  &  6  Will.  4,  c.  23;  and 
that  clause  in  express  terms  provides  ''  that  all  rules,  alter- 
ations  and  amendments  thereof,  from  the  time  when'the 
same  shall  be  certified  by  the  barrister,  &c.,  shall  be  bind- 
ing on  the  several  members  and  ofScers  of  the  said  society, 
and  all  other  persons  having  interest  therein.'^  My  Brother 
Channell  admits  that  this  would  be  the  true  construction^ 
but  for  the  1st  and  3rd  sections  of  the  5  &  6  Will.  4,  c.  23. 
Now,  the  1st  section  merely  refers  to  the  2nd :  and,  as  to 
the  3rd,  so  far  from  restraining,  on  the  contrary  it  mate- 
rially enlarges  the  provisions  of  the  4th  section  of  the 
former  statute.  Upon  what  I  conceive,  therefore,  to  be 
the  true  construction  of  the  first  three  clauses  of  the  5  &  6 
Will.  4,  c.  23,  and  the  4th  clause  of  the  4  &  5  Will.  4,  c.  40, 
I  am  of  opinion  that  an  action  may  be  maintained  by  this 
society  upon  a  promissory-note  given  after  certificate  and 
before  inrolment.  In  order  to  work  forfeitures,  indepen- 
dently of  the  note,  the  rules  and  regulations  must  be  in- 
rolled:  non-inrolment  might  be  an  answer  to  a  claim  for 
forfeitures;  but  the  society  clearly  have  a  right'to  sue  upon 
such  a  note.  With  respect  to  the  formal  objections,  the 
question  is  whether  (assuming  inrolment  not  to  be  a  con- 
dition precedent  to  the  plaintiffs'  right  to  maintain  the 
action)  the  terms  of  the  issues  raised  by  the  second  and 
third  pleas  compel  the  plaintiffs  to  prove  inrolment  before 
the  date  of  the  note.  I  am  clearly  of  opinion  that  they  do 
not.  The  declaration  alleges  that  all  the  rules  and  regu- 
lations framed  for  the  management  of  the  said  society  have 
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1843.        been  and  are  duly  certified,  deposited,  and  inroUed  pur- 

^^""^^'"'^      suant  to  the  directions  of  the  statute  in  that  case  made  and 
Bkadburnb 

V,  provided.     Now,  if  the  statutes  require  inrolment,  as  a 

condition  precedent  to  the  right  of  the  society  to  commence 
their  proceedings,  upon  that  issue  the  plaintiffs  have  failed: 
but^  as  the  statutes,  as  I  read  them,  do  not  make  inrolment 
a  condition  precedent,  but  make  the  rules  binding  from 
the  time  of  the  certificate,  I  think  the  plaintiffs  are  en- 
titled to  succeed  upon  that  issue.  The  other  allegation  is^ 
that,  after  the  said  rules  and  regulations  of  the  said  society 
had  been  and  whilst  they  continued  certified,  deposited, 
and  inroUed  as  aforesaid,  the  said  society,  according  to  and 
in  pursuance  of  the  said  niles  and  regulations,  &c.,  granted 
the  loan.  Assuming  time  to  be  put  in  issue,  it  is  only  put 
in  issue  so  far  as  it  is  materially  alleged :  and,  as,  upon  the 
construction  I  put  upon  the  two  statutes,  it  is  the  certificate 
only,  and  not  the  inrolment  that  is  material,  and  as  the 
certificate  preceded  the  loan  in  point  of  date,  the  plaintiffs 
are  also  entitled  to  the  verdict  upon  the  third  issue.  Con- 
sequently there  is  no  misdirection,  and  the  rule  will  be  dis- 
charged. 

Ckesswell,  J. — ^The  two  questions  that  have  been  ar- 
gued in  this  case  are  substantially  the  same.  Upon  the 
question  as  to  the  stamp,  I  entertained  some  doubt  during 
the  course  of  the  argument  5  but  I  now  think  that  the  note 
was  properly  received  in  evidence  without  a  stamp,  though 
the  niles  and  regulations  of  the  society  were  not  inroUed 
at  the  time  the  loan  was  granted  and  the  note  given.  The 
2nd  section  of  the  5  &  6  Will.  4,  c.  23,  incorporates  all  the 
provisions  of  the  4  &  5  Will.  4,  c.  40,  s.  4,  "  so  far  as  the 
same  relate  to  the  framing,  certifying,  inroUing,  and  alter- 
ing rules  of  friendly  societies.'^  This  4th  section  enacts  in 
distinct  terms  "  that  all  rules,  alterations  and  amendments 
thereof,  from  the  time  when  the  same  shall  be  certified, 
shall  be  binding  on  the  several  members  and  officers  of  the 
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said  society,  and  all  other  persons  haying  interest  therein*/'         1843. 

and  certainly  one  who  becomes  a  surety  to  the  society  has    S    ^ 

^  'f  *>  Bbadbuknb 

an  interest  in  the  matter.  Then,  the  note  havi  ng  been 
given  in  pursuance  of  the  rules  and  regulations  of  the  so- 
ciety, it  is  by  s.  7  of  the  5  &  6  Will.  4,  c.  23,  expressly  ex- 
empted from  stamp-duty.  As  to  the  rest  I  entirely  agree 
with  that  which  has  fallen  from  my  Brother  Maule. 

Rule  discharged. 


Foot  ..Baker.  ^^J-f^j;^ 

This  was  an  action  of  debt.     In  the  first  count  of  the  Sembu.that 

money  (not 

declaration,  the  plaintiff  claimed  8/.  4f .  for  money  lent;  amounting  to 

and  in  a  second  the  like  sum  for  money  due  upon  an  the  pn^oM^of 

account  stated.  ffiu«/' 

The  defendant  pleaded — that  the  said  sum  of  8/.  4*.  in  »»y  ^ "«. 

coyered. 

the  first  count  of  the  declaration  mentioned  was  borrowed      But,  money 

by  the  defendant,  as  the  plaintiff  then  well  knew,  and  was  ^elpubiiean 

knowingly  lent  by  the  plaintiff  to  the  defendant,  in  a  certain  Jj-'g^^^*'''**** 

skittle  ground  and  premises  in  and  part  of  a  certain  messuage  g^est  to  play, 

,  ,  ,  ,      -  cannot  be  re- 

and  premises  wherein  he  the  plaintiff  then  exercised  and  corered ;  the 

carried  on  the  trade  and  business  of  a  publican  and  vie-  '^(hdagmy 

tualler,  for  the  purpose  of  the  defendant's  illegally  playing  nniawfuigamei, 

and  gaming  therewith  at  and  in  the  said  skittle  ground,  at  a  whatsoever" 

certain  illegal  game,  to  wit,  the  game  of  skittles,  contrary  miges,  being  an 

to  the  statute  in  such  case  made  and  provided ;  and  that  ^^^jU?^"^*^ 

the  account  in  the  last  count  of  the  declaration  mentioned  publican's  li- 

.  .  cense,  which 

was  stated  of  and  concernmg  the  said  sum  of  8/.  4^.  in  the  subjects  him  to 

said  first  count  mentioned,  and  so  borrowed  and  lent  as  [^,  undOT^the 

aforesaid,  and  for  and  in   respect  of  no  other  debts  or  9Geo.  4,  c.6l, 
monies  whatever — verification. 

Special  demurrer,  assigning  for  causes — that  the  defend- 
ant alleged  in  his  plea  that  the  said  sum  of  8/.  48,  in  the 
first  count  mentioned  was  borrowed  by  the  defendant,  as 
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1843.  tLe  plaintiff  well  knew,  and  Was  knowingly  lent  by  the 
plaintiff  to  him  the  defendant,  for  the  purpose  of  the 
defendant's  illegally  playing  and  gaming  therewith  at  a 
certain  illegal  game,  to  wit,  the  game  of  skittles,  contrary 
to  the  statute  in  such  case  made  and  provided  j  whereas  in 
fact  there  is  no  statute  in  such  case  made  or  provided,  nor 
any  statute  rendering  the  game  of  skittles,  or  the  playing 
or  gaming  at  the  game  of  skittles,  illegal,  nor  any  illegality 
in  the  game  of  skittles,  nor  in  the  lending  of  money  under 
the  sum  of  10/.  to  play  at  or  therewith — that,  if  the  de- 
fendant meant  to  say  that  the  game  of  skittles  mentioned 
in  his  plea  was  illegal  under  or  came  under  the  provisions  of 
the  statute  16  Car.  2,  c.  7,  then  his  plea  was  bad  and  insuf- 
ficient, for  not  averring  such  game  was  to  be,  with  the 
plaintiff's  knowledge,  otherwise  than  with  and  for  ready 
money;  and  that,  on  the  face  of  the  plea,  it  must  be 
intended  that  such  game  was  with  and  for  ready  money — 
that  the  plea  contained  no  allegation  or  averment  whatso- 
ever to  bring  the  case  within  the  provisions  of  the  last- 
mentioned  statute — that,  if  the  defendant  meant  to  say 
that  the  game  of  skittles  in  the  plea  mentioned  was  illegal 
under  or  came  under  the  provisions  of  the  statute  9  Anne, 
c.  14,  then  the  plea  was  bad  and  insufficient,  for  not  aver- 
ring that  such  game  of  skittles  was  a  game  at  which  he  the 
defendant,  with  the  plaintiff's  knowledge,  was  to  play  and 
game  thereat  for  a  sum  amounting  to  10/.  or  more — that 
the  plea  contained  no  averment  whatsoever  to  bring  the 
case  within  the  provisions  of  the  last-mentioned  statute — 
and  that  the  plea  was  in  other  respects  uncertain,  informal, 
and  insufficient.    Joinder  (27). 

(27)  The  points  marked  for  ar-  in  lending  money  under  10/.  to 
gument  on  the  part  of  the  plaintiff  play  thereat;  and  that,  if  the  de- 
were,  "  that  there  is  no  statute  in  fendant  relied  on  the  16  Car.  2,  c.  7, 
such  case  made  and  provided,  as  or  the  9  Anne,  c.  14,  then  the  plea 
stated  in  the  plea,  nor  any  statute,  was  insufficient,  for  not  containing 
rendering  the  game  of  skittles,  or  any  averments  to  bring  the  case 
the  playing  or  gaming  at  the  game  witliin  those  statutes." 
of  skittles,  illegal,  nor  any  illegality 
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ChanneUy  Serjeant,  in  support  of  the  demurrer. — ^The  sub-  1843. 
stance  of  the  defence  attempted  to  be  set  up  by  this  plea,  is, 
that  the  game  of  skittles  is  an  illegal  game.  The  statute  16 
Car.  2,  c.  7,  which  is  intituled  '^  an  act  against  deceitJiUy  dis- 
orderly, and  excesrive  gaming,^'  was  passed  for  the  purpose  of 
prohibiting  the  practice  of  fraudulent  gaming  or  gaming  to 
an  excessive  amount.  The  1st  section  recited  that  ^'whereas  16  Car.  2,  c.  7, 
all  lawful  games  and  exercises  should  not  be  otherwise 
used  than  as  innocent  and  moderate  recreations,  and  not 
as  constant  trades  or  callings  to  gain  a  living  or  make  un- 
lawful advantage  thereby ;  and  whereas  by  the  immoderate 
use  of  them  many  mischiefs  and  inconveniendes  do  arise 
and  are  daily  found,  to  the  maintaining  and  encouraging 
of  sundry  idle,  loose,  and  disorderly  persons  in  their  dis- 
honest, lewd,  and  dissolute  course  of  life,  and  to  the  cir- 
cumventing, deceiving,  cozening,  and  debauching  of  many 
of  the  younger  sort  both  of  the  nobility  and  gentry  and 
others,  to  the  loss  of  their  precious  time,  and  the  utter 
ruin  of  their  estates  and  fortunes,  and  withdrawing  them 
from  noble  and  laudable  employments  and  exercises.'^  The 
2nd  section  relates  tofraudulerU  and  deceitful  gaming :  it  Saction  2. 
enacts,  "  that,  if  any  person  or  persons  of  any  degree  or 
quality  whatsoever  do  or  shall,  by  any  fraud,  shift,  cozen- 
age, circumvention,  deceit,  or  unlawful  device  or  ill  prac- 
tice whatsoever,  in  playing  at  or  with  cards,  dice,  tables, 
tennis,  bowles,  kittles,  shovel-board,  or  in  or  by  cock-fight- 
ings, horse-races,  dog-matches,  foot-races,  or  other  pastimes, 
game  or  games  whatsoever,  or  in  or  by  bearing  a  share  or 
part  in  the  stakes,  wagers,  or  adventures,  or  in  or  by  betting 
on  the  sides  or  hands  of  such  as  do  or  shall  play,  act,  ride, 
or  run  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  them- 
selves, or  to  any  other  or  others,  any  sum  or  sums  of  money, 
or  other  valuable  thing  or  things  whatsoever ;  that  then 
every  person  and  persons  so  offending  as  aforesaid,  shall 
ipso  facto  forfeit  and  lose  treble  the  sum  or  value  of  money 
or  other  thing  or  things  so  won,  gained,  obtained,  or  ac- 


804  IN  THE  COMMON  PLEAS, 

1843.  quired/'  &c.  The  8rd  section,  ivhich  applies  to  excessive 
gaming,  "for  the  better  avoiding  and  preventing  of  all  ex- 
cessive and  immoderate  playing  and  gaming  for  the  time 
to  come,"  ordains  and  enacts,  "  that,  if  any  person  or 

Section  3.  persons  shall  play  at  any  of  the  said  games,  or  any  other 

pastime,  game  or  games  ivhatsoever  (other  than  with  and 
for  ready  money),  or  shall  bet  on  the  sides  or  hands  of 
such  as  do  or  shall  play  thereat,  and  shall  lose  any  sum 
or  sums  of  money  or  other  thing  or  things  so  played  for, 
exceeding  the  sum  of  100/.  (28)  at  any  one  time  or  meeting, 
upon  ticket  or  credit,  or  otherwise,  and  shall  not  pay  down 
the  same  at  the  time  when  he  or  they  shall  so  lose  the 
same,  the  party  or  parties  who  loseth  or  shall  lose  the  said 
monies,  or  other  thing  or  things  so  played  for,  above  the 
said  sum  of  100/.,  shall  not  in  that  case  be  bound  or  com- 
pelled or  compellable  to  pay  or  make  good  the  same ;  but 
the  contract  and  contracts  for  the  same,  and  for  every  part 
thereof,  and  all  and  singular  judgments,  statutes,  recog- 
nizances, mortgages,  conveyances,  assurances,  bonds,  bills, 
specialties,  promises,  covenants,  agreements,  and  other 
acts,  deeds,  and  securities  whatsoever,  which  shall  be  ob- 
tained, made,  given,  acknowledged,  and  entered  into  for 
security  or  satisfaction  of  or  for  the  same,  or  any  part 
thereof,  shall  be  utterly  void  and  of  none  effect ;  and  that 
the  said  person  or  persons  so  winning  the  said  monies  or 
other  things  shall  forfeit  and  lose  treble  the  value  of  all 
such  sum  and  sums  of  money  or  other  thing  or  things 
which  he  shall  so  win,  gain,  obtain,  or  acquire  above  the 
said  sum  of  100/.,''  &c.     The  plea  in  this  case  charges  no 

9  Anne,  c.  14,  fraud.  Then  comes  the  9  Anne,  c.  14,  "  an  act  for  the 
better  preventing  of  excessive  and  deceitful  gaming ;"  the 
1st  section  of  which,  reciting  that  ''the  laws  now  in  force 
for  preventing  the  mischiefs  which  may  happen  by  gaming, 
have  not  been  found  sufficient  for  that  purpose,"  enacts 

(28)  Reduced  to  10/.  by  the  9  Anne,  c.  14,  s.  2. 
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''that  all  notes,  bills,  bonds,  judgments,  mortgages,  or  1843. 
otber  securities  or  conveyances  whatsoever,  given,  granted, 
drawn,  or  entered  into  or  executed  by  any  person  or  per- 
sons whatsoever,  where  the  whole  or  any  part  of  the  con* 
sideration  of  such  conveyances  or  securities  shall  be  for 
any  money  or  other  valuable  thing  whatsoever  won  by 
gaining  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or 
other  game  or  games  whatsoever,  or  by  betting  on  the 
sides  or  hands  of  such  as  do  game  at  any  of  the  games 
aforesaid,  or  for  the  reimbursing  or  repaying  any  money 
knowingly  lent  or  advanced  for  such  gaming  or  betting  as 
aforesaid,  or  lent  or  advanced,  at  the  time  and  place  of 
sach  play,  to  any  person  or  persons  so  gaming  or  betting 
as  aforesaid,  or  that  shaU,  during  such  play,  so  play  or  bet, 
shall  be  utterly  void,  firustrate,  and  of  none  effect,  to  all 
intents  and  purposes  whatsoever,  any  statute,  law,  or  usage 
to  the  contrary  thereof  in  anywise  notwithstanding ;  and 
that,  where  such  mortgages,  securities,  or  other  convey- 
ances shall  be  of  lands,  tenements,  or  hereditaments,  or 
shall  be  such  as  incumber  or  affect  the  same,  such  mort- 
gages, securities,  or  other  conveyances  shall  enure  and  be 
to  and  for  the  sole  use  and  benefit  of  and  shall  devolve 
npon  such  person  or  persons  as  should  or  might  have  or 
be  entitled  to  such  lands,  tenements,  or  hereditaments,  in 
case  the  said  grantor  or  grantors  thereof,  or  the  person  or 
persons  so  incumbering  the  same,  had  been  naturally  dead, 
and  as  if  such  mortgages,  securities,  or  other  conveyances 
had  been  made  to  such  person  or  persons  so  to  be  entitled 
after  the  decease  of  the  person  or  persons  so  incumbering 
the  same ;  and  that  all  grants  or  conveyances  to  be  made 
for  the  preventing  of  such  lands,  tenements,  or  heredita- 
ments from  coming  to  or  devolving  upon  such  person  or 
persons  hereby  intended  to  enjoy  the  same  as  aforesaid, 
shall  be  deemed  fraudulent  and  void  and  of  none  effect,  to 
all  intents  and  purposes  whatsoever/'     [Cresswell,  J. — In 

VOL.  VI.  X 
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1843.  Jeffreys  v.  Walter,  1  Wils.  220,  it  was  held  that  cricket  is 
a  game  within  the  9  Anne,  c.  14,  and  that  a  bond  given  as 
a  collateral  security  by  a  third  person  for  money  won  at  it 
is  void.]  There  the  bond  was  given  as  a  security  for  a 
sum  exceeding  10/. :  and  it  is  only  where  the  game  is  pro- 
hibited and  illegal,  or  the  sum  lost  exceeds  10/.,  that  the 
security  is  avoided,  and  the  lender  prevented  from  recover- 
ing it  back.  Thus,  in  M'Kinnell  v.  Robinson,  3  M.  &  W. 
434,  Lord  Abinger,  in  delivering  the  judgment  of  the  Court 
of  Exchequer,  says :  ^^  As  the  plea  states  that  the  money 
for  which  the  action  is  brought  was  lent  for  the  purpose  of 
illegally  playing  and  gaming  therewith  at  the  iliegal  game 
of  ^  hazard,'  this  money  cannot  be  recovered  back,  on  the 
principle,  not  for  the  first  time  laid  down,  but  fuUy  settled, 
in  the  case  of  Cannan  v.  Bryce,  3  B.  &  Aid.  179.  This 
principle  is,  that  the  re-payment  of  money  lent  for  the 
express  purpose  of  accomplishing  an  illegal  object  cannot 
be  enforced ;  and  there  is  no  doubt  but  that  it  is  illegal 
for  any  person  to  play  at  hazard,  by  the  12  Geo.  2,  c.  28, 
ss.  2,  3,  and  18  Geo.  2,  c.  34,  s.  2,  which  impose  a  penalty 
of  50/.  on  all  and  every  person  who  shall  play  at  that  game. 
But  it  is  contended  that  the  authorities  are  so  strong  in 
favour  of  the  maintenance  of  the  action,  that  we  ought 
not  to  decide  against  them.  Those  relied  on  by  the  plain- 
tiff are  the  cases  of  Barjeau  v.  Wdlmsley,  2  Str.  1249, 
Robinson  v.  Bland,  1  W.  Blac.  260,  2  Burr.  1077,  and 
fVettenhaU  v.  fVood,  1  Esp.  16.  The  first  of  these  cases 
was  decided  upon  the  9  Anne,  c.  14,  only.  The  action 
was  not  for  money  lent  for  the  purpose  of  playing  at  a 
game  expressly  prohibited  by  the  statute  12  Geo.  2,  or 
any  other  act ;  but  for  money  lent  exceeding  10/.  for  the 
purpose  of  playing  with  it ;  and  the  propriety  of  the  de- 
cision, upon  the  construction  of  the  statute  of  Anne  itself, 
may  well  be  questioned,  as  there  is  much  weight  in  the 
observation  made  in  the  subsequent  case  of  Young  v.  Moore, 
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2  Wils.  67^  that^  as  the  statute  has  made  all  securities  for  1843. 
money  won  at  play  void,  a  fortiori  all  parol  contracts  of 
that  sort  are  void.  In  Robinson  v.  Bland,  also,  the  money 
was  not  lent  to  play  with  at  an  illegal  game ;  and  in  Wet- 
tenhall  v.  Wood,  Lord  Kenyon,  at  Nisi  Prius,  held  that 
money  lent  to  play  with  at  a  common  gambling-house 
could  be  recovered  back,  his  Lordship  adverting  only  to 
the  statute  of  9  Anne,  c.  14,  and  not  having  in  view  the 
provisions  of  12  and  18  Geo.  2,  by  which  all  play  at  certain 
games  is  prohibited,  and  they  who  play  rendered  liable  to 
penalties.  The  case  of  Alcmbrook  v.  Hall,  2  Wils.  309, 
was  also  cited  for  the  plaintiff.  It  was  an  action  for  a 
sum  exceeding  10/.  paid  by  the  plaintiff  for  the  defendant 
for  a  lost  wager  at  a  horse-race,  and  is  like  the  case  of 
Barjeau  v.  Walmsley :  it  was  held  that  it  was  recoverable 
back^  notwithstanding  the  statute  9th  Anne.  It  may  be 
doubted,  since  the  case  of  Cannan  v.  Bryce,  3  B.  &  Aid. 
179,  whether  this  case  would  now  be  supported:  at  any 
rate,  the  present  differs  from  it,  as  all  play  whatever  at  the 
game  of  hazard  is  prohibited.  We  therefore  think,  that, 
notwithstanding  these  authorities,  the  money  lent  cannot 
be  recovered ;  for,  it  is  lent  for  the  express  purpose  of  a 
violation  of  the  law,  and  enabling  the  borrower  to  do  a 
prohibited  act;  and  the  principle  is  now  distinctly  laid 
down  in  the  case  above  cited,  and  may  be  considered  as 
finally  settled,  that  money  so  lent  cannot  be  recovered." 
And  the  cases  of  Hodson  v.  TerriU,  8  Tyr.  929,  1  C.  &  M. 
797,  and  Daintree  v.  Hutchinson,  10  M.  &  W.  85,  are  au- 
thorities  to  shew  that  the  distinction  is  between  bets  above 
and  under  10/. 

Talfourd,  Serjeant,  contra. — The  game  of  "  skittles  "  is 
clearly  a  game  within  the  words  of  the  9  Anne,  c.  14,  s.  1  -, 
though  not  in  terms  mentioned  in  that  clause,  it  is  a  game 
ejnsdem  generis  with  those  that  are  enumerated.  A  horse- 

x2 
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1843.  race  has  been  held  to  be  a  game  within  that  act — Blaaion 
V.  Pye,  2  Wils.  309.  The  main  object  of  that  statute  was 
to  prevent  parties  from  being  lured  to  game  by  some  by- 
stander administering  to  that  dangerous  and  pernicious 
passion.  The  only  question,  then,  is,  whether  or  not  the 
Court  of  Exchequer  rightly  laid  down  the  law  in  M^Kin* 
nell  y.  Robinson,  3  M.  &  W.  484.  It  is  true  there  are  cases 
in  which  it  has  been  held  that  the  original  consideration 
remains  though  the  security  is  avoided.  [Cresswell,  J. — 
In  M^Kinnell  v.  Robinsony  the  money  was  lent  in  further- 
ance of  an  illegal  transaction — ^to  play  with  at  a  game  pro- 
hibited by  law:  but,  what  offence  was  committed  here?] 
It  may  be  that  there  is  no  substantive  offence  in  playing 
at  skittles  and  losing  the  sum  mentioned  in  this  plea:  but 
the  case  is  clearly  within  the  mischief  of  the  9  Anne,  c.  1 4, 
s.  1,  which  makes  it  illegal  to  lend  money  for  the  purpose 
of  gaming  with.  [Jlndal,  C.  J. — ^The  plea  does  not  state 
that  the  money  was  ''lent  or  advanced  at  the  time  and 
place  of  such  play.''  Cresswell,  J. — By  the  21st  section  of 
the  statute  9  Geo.  4,  c.  61,  "an  act  to  regulate  the  grant- 
ing of  licenses  to  keepers  of  inns,  alehouses,  and  victualling- 
houses,''  certain  penalties  are  imposed  upon  every  person 
licensed  under  that  act,  who  shall  be  convicted  of  any 
offence  ''  against  the  tenor  of  the  license  to  him  granted." 
The  act  gives  the  form  of  license,  which  contains  a  pro- 
viso that  the  party  licensed^  amongst  other  things,  shall 
not  "  knowingly  suffer  any  unlawful  games,  or  any  gaminff 
whatsoever,^*  upon  the  premises.  Can  a  licensed  victualler 
maintain  an  action  for  money  lent  by  him  in  furtherance 
of  that  which  renders  him  liable  to  a  penalty?]  That 
would  bring  the  case  precisely  within  M^Kinnell  v.  Robin-- 
son.  [Channett,  Serjeant. — ^The  plea  does  not  allege  that 
the  plaintiff  was  a  licensed  victualler,  and  therefore  the 
objection  that  is  now  interposed  does  not  arise.]  The 
Court  will  not  assume  in  favour  of  the  plaintiff  that  he 
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18  illegally  carrying  on  the  business  of  a  publican  and         1842. 
▼ictnaller. 

The  Court  suggested  to  Talfowrd  to  amend  his  plea,  by 
stating  the  plaintiff  to  be  a  licensed  publican  and  vietualler, 
80  as  to  raise  the  question  upon  the  9  Geo.  4,  c.  61,  s.  21 ; 
observing  that  it  was  a  very  improper  thing  for  a  publican 
to  lend  money  to  a  guest  to  induce  him  to  gamble. 

Chafmett,  Serjeant. — ^The  amendment  would  still  leave 
the  question  whether  playing  for  less  than  10/.  would  be  an 
unlawful  gaming  within  the  9  Anne,  c.  14. 

Cresswell,  J. — Playing  or  betting  to  an  ^amount  ex- 
ceeding 10/.  is  excessive  gaming:  playing  or  betting  to  an 
amount  short  of  10/.  is  ''  gaming/' 

Leave  to  amend,  on  payment  of  costs. 


Gibson  and  Others,  Assignees  of  Martin,  a  Bankrupt,  v. 

Bruce  and  Another.  j5„i.  23f^. 

1  HIS  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  One  Martin, 
as  assignees  of  the  estate  and  effects  of  one  George  Martin,  ^j^Jg^^S-". 

cnmstanoesy 
executed  a  deed  of  oompontion  to  secure  to  his  crediton  the  payment  of  7«.  in  the  ponnd  upon  the 
amount  of  their  respective  debts.  The  defendants,  who  were  creditors,  refused  to  sign  the  deed 
until  they  had  obtained  from  Martin  a  promise  to  eive  them  security  for  the  difference  between  the 
composition  and  the  full  amount  of  their  demand  ;  and  afterwards,  in  pursuance  of  that  agree- 
nient,  Martin  gave  them  his  promissory  notes  payable  to  themselves  or  order.  The  defen- 
dants  indorsed  the  notes  and  paid  them  into  their  bankers'  at  Leeds,  to  whom  they  were 
in  the  habit  of  indorsing  all  bills  and  notes  received  by  them,  and  drawing  generally  on 
•coount.  The  notes  were  presented  at  maturity  by  the  London  correspondents  of  the  Leeds 
bankers,  and  paid  by  Martin,  who  continued  his  dealings  with  the  defendants  down  to  the  bank- 
ruptcy (which  took  place  about  three  years  afterwards),  without  ever  complaining  of  the  trans- 
action or  attempting  to  set  off  the  payments  made  in  respect  of  the  notes  against  the  subsequent 
demands  of  the  defendants  upon  him.  There  was  no  evidence  to  shew  the  state  of  the  account 
between  the  defendants  and  the  Leeds  bankers  at  the  time  of  the  payments,  nor  any  evidence 
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1843.  a  bankrupt^  to  recover  money  alleged  to  have  been  paid 
by  the  bankrupt  to  the  use  of  the  defendants,  at  their 
request.  The  defendants  pleaded  non  assumpsit  and  two 
other  pleas. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  Loudon  after  last  Trinity  Term.  The  facts  that  ap- 
peared in  evidence  were  as  follow: — In  the  year  1837, 
Martin,  being  in  embarrassed  circumstances,  entered  into 
a  deed  of  composition  with  his  creditors  (which  was  executed 
by  the  defendants  amongst  other  creditors),  to  secure  to 
them  the  payment  of  7s,  in  the  pound  upon  the  amount  of 
their  respective  debts.  Before  the  defendants  (to  whom 
the  arrangement  had  been  entrusted)  consented  to  execute 
this  deed,  they  obtained  from  Martin  a  promise  that  he  would 
give  them  security  for  the  difference  between  the  amount 
of  the  composition  and  the  amount  of  their  original  debt ; 
and,  in  pursuance  of  that  agreement,  Martin  subsequently 
gave  the  defendants  certain  promissory-notes,  payable  to 
themselves  or  order,  which  notes  the  defendants  indorsed 
and  paid  into  their  bankers',  Messrs.  Williams,  Williams, 
Brown,  &  Co.,  at  Leeds,  who  indorsed  and  remitted  them 
to  their  London  correspondents.  Brown,  Janson,  &  Co.,  by 
whom  they  were  afterwards  presented  to  and  paid  by 
Martin.  It  also  appeared  that  the  defendants  were  in  the 
habit  of  indorsing  and  paying  into  their  bankers'  all 
securities  received  by  them,  and  of  drawing  generally  on 
account;  and  that  Martin  continued  to  deal  with  the 
defendants  after  the  payment  of  these  notes,  down  to  his 
bankruptcy,  in  October,  1840,  and  never  complained  of 
the  transaction,  or  claimed  to  set  off  the  money  so  paid  by 

that  Martin  knew  in  what  character  the  bankers  who  presented  the  notes  held  them.  In  an 
action  for  money  had  and  received  brought  by  the  assignees  of  Martin  to  recover  back  the 
amount  of  these  notes,  it  was  left  to  the  jury  to  say  whether  or  not  the  payment  was  voluntary ; 
and  they  were  told,  that,  if  the  payment  was  made  to  the  bankers  as  agents  only,  it  must  be  con- 
sidered as  voluntary  ;  and  that,  if  they  found  the  payment  to  be  voluntary  and  to  have  been 
made  with  a  full  knowledge  of  the  circumstances,  they  must  find  for  the  defendants ;  othervnse 
for  the  plaintiffs.  The  Court  directed  a  new  trial,  in  order  that  the  attention  of  the  jury  might 
be  more  precisely  directed  to  the  question  whether  Martin  knew  the  character  in  which  the 
bankers  presented  the  notes — as  agents,  or  as  holders  for  value. 
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him  against  their  sahsequently  accruing  demands  against  1843. 
him.  There  was  no  evidence  to  shew  the  precise  state  of 
the  account  between  the  defendants  and  their  bankers  at 
the  time  the  notes  in  question  were  indorsed  and  handed 
over  to  them ;  nor  that  Martin  at  the  time  of  paying  the 
notes  knew  in  what  character  the  hankers  presented  them, 
whether  as  agents  merely,  or  as  indorsees  or  holders  for 
Talae. 

On  the  part  of  the  defendants  it  was  insisted  that  the 
payment  of  these  notes  was  a  voluntary  payment  by  Martin 
with  a  full  knowledge  of  all  the  circumstances,  and  con« 
sequently  that  the  transaction  could  not  be  re-opened  and 
the  money  so  paid  recovered  back :  and  Wilson  v.  Ray,  10 
A.  &  E.  82,  3  P.  &  D.  253,  was  referred  to :  there,  the 
plaintiff  being  about  to  compound  with  his  creditors,  the 
defendant,  a  creditor,  refused  to  subscribe  the  deed  unless 
fae  were  paid  in  full :  the  plaintiff,  to  obtain  his  signature, 
gave  a  bill,  payable  to  the  defendant's  agent,  for  the  dif- 
ference between  ZOs.  in  the  pound  and  Ss.  the  proportion 
compounded  for :  the  defendant  then  signed  the  deed :  the 
plaintiff  did  not  honor  the  bill  when  due ;  but,  on  sub- 
sequent application,  he  paid  it,  some  months  after  the 
dishonor,  by  two  instalments,  to  the  payee,  and  the  de- 
fendant received  the  money :  the  other  creditors  were  paid 
according  to  the  deed :  and  it  was  held  that  the  plaintiff 
could  not  recover  back  the  amount  paid  to  the  defendant 
above  Ss.  in  the  pound ;  for,  that  the  transaction  had  been 
closed  by  a  voluntary  payment  with  full  knowledge  of  the 
facts,  and  ought  not  to  be  re-opened ;  and  that  it  made  no 
difference  that  the  sum  in  question  had  not  been  recovered 
by  action. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  the  notes 
having  been  extorted  from  the  bankrupt  in  fraud  of  the 
other  creditors,  and  the  subsequent  payment  of  them  to 
the  indorsees  not  being  a  voluntary  payment,  the  assignees 
were  entitled  to  recover  back  the  amount. 
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1843.  His  lordship  left  it  to  the  jury  to  say  whether  or  not  the 

payment^by  Martin  was  voluntary ;  telling  them,  that,  if 
made  to  the  bankers  as  agents  only  for  the  defendants,  it 
must  be  considered  as  a  voluntary  payment ;  and  that,  if 
they  found  the  payment  to  have  been  made  voluntarily  and 
with  a  full  knowledge  of  the  circumstances,  they  must,  upon 
the  authority  of  the  case  of  Wilson  v.  Ray,  find  their  verdict 
for  the  defendants ;  otherwise,  for  the  plaintiffs. 
The  jury  returned  a  verdict  for  the  defendants^ 

Wilde,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection  and 
that  the  verdict  was  against  the  evidence.  The  alleged 
misdirection  was  the  presenting  to  the  jury  as  law  the 
decision^of  the  Court  of  Queen's  Bench  in  Wilson  v.  Bay, 
the  propriety  of  which  it  was  now  sought  to  call  in  question. 
The  second  branch  of  the  motion  was  founded  upon  the 
circumstance  of  the  notes  having  been  indorsed  by  the 
defendants  and  paid  into  their  bankers',  who  thereby  be- 
came holders  thereof  for  value,  which  would  render  the 
payment  by  Martin  involuntary — a  view  of  the  case,  that, 
although  presented  to  his  lordship  at  the  trial,  was  not,  it 
was  said,  distinctly  left  by  him  to  the  juiy.  Smith  v. 
Bromley,  cited  in  Jones  v.  Berkley,  2  Doug.  696,  n.,  Smith 
V.  Cuff,  6  M.  &  S.  160,  Tamer  v.  Hoole,  Dowl.  &  Eyl. 
N.  P.  C.  27,  and  Alsager  v.  Spalding,  6  Scott,  204,  4  New 
Cases,  407,  were  also  referred  to. 

Bompas,  Serjeant  {F.  Bobinson  was  with  him),  on  a 
subsequent  day  in  the  same  term,  shewed  cause. — It  is 
undoubtedly  the  duty  of  a  man  who  offers  a  composition 
to  his  creditors  to  deal  out  equal  justice  to  them  all:  and 
it  may  be  conceded  that  a  promise  to  give  a  preference  to 
one  cannot  be  enforced,  and  that,  if  money  be  paid  pur- 
suant to  such  promise,  the  debtor  may  recover  it  back. 
The  rule  is  so  laid  down  in  Cockshoii  v.  Bennett,  2  T.  B. 
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763,  Smith  v.  Cuff',  6  M.  &  S.  160,  Bradshaw  v.  Bradshaw,  1843. 
9  M.  &  W.  29,  and  numerous  other  cases.  But,  if  tLe 
payment  be  voluntarily  made,  with  fuU  knowledge  of  the 
fjBcts,  it  cannot  be  recovered  back.  In  Brisbane  v.  Dacres, 
5  Taunt.  143,  which  is  a  leading  authority  upon  this  sub- 
ject, and  is  constantly  cited,  it  is  distinctly  laidjdown,  that, 
if  a  person  with  knowledge  of  the  facts,  but  under  a  mis- 
take as  to  the  law,  pays  over  to  another,  claiming  it  as  a 
right,  money  which  he  was  not  compellable  to  pay,  he 
cannot,  upon  discovering  what  his  legal  right  was,  recover 
it  back,  there  being  nothing  against  conscience  in  the 
other  party's  retaining  it.  There,  the  captain  of  a  King's 
ship  brought  home  in  her  public  treasure  upon  the  public 
service,  and  treasure  of  individuals  for  his  own  emolument: 
he  received  freight  for  both,  and  paid  over  one  third  of  it, 
according  to  an  usage  heretofore  established  in  the  navy, 
to  the  admiral  under  whose  command  he  sailed:  discover^ 
ing  that  the  law  does  not  compel  captains  to  pay  to 
admirals  one  third  of  the  freight,  the  captain  brought  an 
action  for  money  had  and  received,  to  recover  it  back  from 
the  admiral's  executrix:  and  it  was  held  that  he  could  not 
recover  back  the  private  freight,  because  the  whole  ol  that 
transaction  was  illegal,  nor  the  public  fireight,  because  he 
had  paid  it  with  full  knowledge  of  the  facts,  although  in 
ignorance  of  the  law,  and  because  it  was  not  against  con- 
science for  the  executrix  to  retain  it.  "  We  must,"  said 
Gibbs,  J.,  "  take  this  payment  to  have  been  made  under 
a  demand  of  right,  and  I  think,  that,  when  a  man  demands 
money  of  another  as  a  matter  of  right,  and  that  other,  with 
a  full  knowledge  of  the  facts  upon  which  the  demand  is 
founded,  has  paid  a  sum,  he  never  can  recover  back  the 
sum  he  has  so  voluntarily  paid.  It  may  be,  that,  upon  a 
further  view,  he  may  form  a  diflPerent  opinion  of  he  law, 
and  it  may  be  his  subsequent  opinion  may  be  the  correct 
one.  If  we  were  to  hold  otherwise,  I  think  many  incon- 
veniences may  arise:  there  are  many  doubtful  questions  of 
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1843.  law:  when  they  arise,  the  defendant  has  an  option  either 
to  litigate  the  question,  or  to  submit  to  the  demand  and 
pay  the  money.  I  think,  that,  by.submitting  to  the  de- 
mand, he  that  pays  the  money  givea  it  to  the  person  to 
whom  he  pays  it,  and  makes  it  his,  and  closes  the  transac- 
tion between  them.  He  who  receives  it  has  a  right  to 
consider  it  as  his  without  dispute:  he  spends  it  in  con- 
fidence that  it  is  his;  and  it  would  be  most  mischievous 
and  unjust,  if  he  who  has  acquiesced  in  the  right  by  such 
volontary  payment,  ahould  be  at  liberty  at  any  time  within 
the  statute  of  limitations  to  rip  up  the  matter  and  recover 
back  the  money.  He  who  received  it  is  not  in  the  same 
condition:  he  has  spent  it  in  the  confidence  it  was  his,  and 
perhaps  has  no  means  of  repayment.  I  am  aware  cases 
were  cited  at  the  Bar  in  which  were  dicta  that  sums  paid 
under  a  mistake  of  the  law  might  be  recovered  back, 
though  paid  with  a  knowledge  of  the  facts :  but  there 
are  none  of  these  cases  which  may  not  be  supported 
on  a  much  sounder  ground.  In  the  case  of  Farmer 
V.  Arundel,  2  Bl.  Rep.  825,  De  Grey,  C.  J.,  indeed,  says: 
'  When  money  is  paid  by  one  man  to  another  on  a  mis- 
take either  of  fact,  or  of  law,  or  by  deceit,  this  action  (of 
money  had  and  received)  will  certainly  lie.'  Now,  the 
case  did  not  call  for  this  proposition  so  generally  ex- 
pressed: and  I  do  think  that  doctrine  laid  down  so 
very  widely  and  generally,  where  it  is  not  called  for  by  the 
circumstances  of  the  case,  is  but  little  to  be  attended  toj 
at  least,  it  is  not  entitled  to  the  same  weight  in  a  case 
where  the  attention  of  the  Court  is  not  called  to  a  dis- 
tinction, as  it  is  in  a  case  where  it  is  called  to  the  distinction. 
Now,  in  the  very  next  case  cited,  Lotory  v.  Bourdieu,  Doug. 
468,  which  was  so  early  as  21  Oeo.  3,  the  distinction  is 
taken.  After  the  other  Judges,  BuUer,  J.,  says:  '  I  am 
clear  that  the  plaintiff  ought  not  to  recover;  for,  there  is 
no  firaud  on  the  part  of  the  underwriters;  and  in  a  case 
where  there  is  no  mistake  of  fact,  or  ignorance  of  fact,  the 
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mone7  cannot  be  recovered  back^  for,  the  rule  applies  that  1843, 
ignoraotia  legis  non  excusat/  This  distinction  was  thus 
pointedly  stated  in  the  presence  of  Lord  Mansfield,  who 
heard  it,  and  whose  attention  must  be  called  to  it;  and 
he  at  the  end  of  the  case  guards  the  world  against  the 
conclusion  that  in  no  case  can  money  paid  on  an  illegal 
transaction  be  recovered  back;  for,  in  case  of  extortkuii 
he  says,  it  may/'  And  although  Mr.  Justice  Chambre  in 
that  case  differed  from  the  rest  of  the  Court,  that  differ- 
ence of  opinion  was  not  upon  the  point  now  under  con- 
sideration. In  the  present  case  the  notes  given  by  Martin 
to  the  defendants  for  the  difference  between  the  amount 
of  the  composition  and  the  full  amount  of  their  original 
debt,  were  given  before  the  composition  deed  was  executed, 
and  were  paid  long  after:  and  it  appeared  that  they  passed 
through  the  hands  of  the  defendants'  bankers  at  Leeds,  by 
whose  correspondents  in  London  the  payment  was  ob* 
tained.  It  further  appeared  that  from  that  time  (1837) 
down  to  October,  1840,  when  the  fiat  issued,  the  defendants 
had  constant  dealings  and  numerous  settlements  of  ac- 
counts with  Martin;  and  that  he  never  objected  to  the 
payments  so  made,  or  claimed  any  right  of  set-off  by  reason 
thereof.  From  these  facts  the  jury  were  clearly  war- 
ranted in  inferring  that  the  payment  was  voluntary: 
and  there  is  no  pretence  for  saying  that  Martin  had  not 
full  knowledge  of  all  the  facts.  The  case  of  Bilbie  v.  LunUey, 
2  East,  469,  where  the  meam  of  knowledge  was  supposed 
to  be  equivalent  to  actual  knowledge,  probably  would  not 
now  be  supported  to  the  full  extent;  subsequent  cases 
(amongst  others,  Kelly  v.  Solari,  9  M.  &  W.  54)  having  held 
that  it  is  not  sufficient  to  preclude  a  party  from  recovering 
money  paid  by  him  under  a  mistake  of  fact,  that  he  had 
the  means  of  knowledge  of  the  fact — unless  he  paid  it  inten- 
tionally, not  choosing  to  investigate  the  fact.  In  the  case 
of  The  Duke  de  Cadaval  v.  Collins,  4  Ad.  &  E.  858,  6  N.  & 
M.  324,  the  plaintiff,  a  foreigner,  ignorant  of  the  Enlish 
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1843.  language^  was  arrested  by  the  defendant  for  10^000/.  soon 
after  his  arrival  at  Falmonth  from  abroad.  The  defendant 
and  plaintiff  then  signed  an  agreement,  by  which,  in  con- 
sideration of  500/.  paid  by  the  plaintiff  to  the  defendant, 
the  plaintiff  was  to  be  discharged  and  not  to  be  again  ar- 
rested, and  the  plaintiff  was  topnt  in  bail  in  twelre  days;  the 
500/.  was  to  be  ''  as  a  payment  in  part  of  the  writ,''  and 
both  parties  were  to  abide  the  event  of  the  action:  the  agree- 
ment containing  no  provision  for  refunding  the  money  if 
the  action  should  fail.  The  plaintiff  paid  the  600/.,  and  was 
released.  No  bail  was  put  in :  and  the  writ  was  afterwards 
set  aside  for  irregularity.  The  plaintiff  then  sued  the 
defendant  for  the  500/.  as  money  had  and  received ;  and 
the  jury  found  that  the  defendant  knew  that  he  had  no 
claim  upon  the  plaintiff.  The  Court  held  that  the  action 
lay,  the  payment  having  been  made  under  the  compulsion 
of  colourable  legal  process.  "  I  admit,"  said  Patteson,  J., 
"  in  general,  that  money  paid  under  compulsion  of  law 
cannot  be  recovered  back  as  money  had  imd  received. 
And,  further,  where  there  is  bona  fides,  and  money  is  paid 
with  full  knowledge  of  the  facts,  though  there  be  no  debt, 
still  it  cannot  be  recovered  back.  But  here  there  is  no 
bona  fides,  and  on  that  I  ground  my  opinion.  When 
a  man  sues  to  recover  back  money  paid  under  com- 
pulsion of  law,  it  lies  upon  him  to  shew  that  there  was 
fraud.  Has  the  plaintiff  shewn  that  here?  The  jury 
find  that  the  arrest  was  fraudulent,  in  consequence,  I 
suppose,  of  the  debt  not  appearing  in  the  schedule ;  for, 
if  such  a  debt  existed,  the  defendant  was  bound  to  insert 
it  in  the  schedule,  under  the  act  of  parliament  (29);  and 
the  omission  of  it  would  have  been  a  misdemeanor  severely 
punishable.  The  jury,  therefore,  concluded  that  the  de^ 
fendant  knew  that  the  debt  did  not  exist,  and  that  he 
used  the  process  colourably.    To  say  that  money  obtained 

(29)  The  defendant  had  taken  the  benefit  of  the  hisolvent  debtors  act. 
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by  such  extortion  cannot  be  recovered  back^  wonld  be  1843. 
monstrous/'  The  present  motion  has  for  its  object  to  in- 
duce this  Court  to  review  the  grounds  of  the  decision  of 
the  Court  of  Queen's  Bench  in  WUsan  v.  Ray,  10  Ad.  & 
E.  82,  2  P.  &  D.  253.  There,  the  plaintiff,  being  about 
to  compound  with  his  creditors,  the  defendant,  a  creditor, 
refused  to  subscribe  the  deed  unless  he  were  paid  in  full. 
The  plaintiff,  to  obtain  his  signature,  gave  a  bill  payable 
to  the  defendant's  agent,  for  the  difference  between  20s. 
in  the  pound  and  Ss.,  the  proportion  compounded  for. 
The  defendant  then  signed  the  deed.  The  plaintiff  did 
not  honor  the  bill  when  due;  but,  on  a  subsequent  ap- 
plication, he  paid  it,  some  months  after  the  dishonor,  by 
two  instalments,  to  the  payee,  and  the  defendant  received 
the  money.  The  other  creditors  were  paid  according  to 
the  deed.  The  Court  held  that  the  plaintiff  could  not 
recover  back  the  amount  paid  to  the  defendant  above  Ss. 
in  the  pound;  for,  that  the  transaction  had  been  closed 
by  a  voluntary  payment  with  full  knowledge  of  the  Acts, 
and  ought  not  to  be  re-opened:  and  that  it  made  no  dif- 
ference that  the  sum  in  question  had  not  been  recovered  by 
action.  That  case  is  undoubtedly  clear  law.  Hoole  v.  TuT" 
ner,  DowL  &  E.,  N.  P.  C.  27,  there  referred  to,  cannot 
be  correct;  for,  if  the  defendant  had  recovered  the  amount 
of  the  bills  by  process  of  law,  it  clearly  could  not  have 
been  recovered  back. 

iVilde,  Serjeant,  in  support  of  his  rule. — ^The  material 
facts  of  the  case  are  these: — The  defendants,  to  whom  the 
arrangement  of  the  composition  between  the  bankrupt, 
Martin,  and  his  creditors  had  been  entrusted,  professing  to 
take  pari  passu  with  the  other  creditors,  extorted  from  their 
debtor  securities  for  the  difference  between  the  amount  of 
the  composition  and  the  full  amount  of  their  original  debt. 
The  securities  so  obtained  were  indorsed  by  the  defend- 
ants and  paid  in  and  passed  to  their  oredit  in  account  with 
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1843.  Messrs.  Williams,  Williams,  Brown,  &  Co.,  their  bankers,  at 
Leeds,  who  indorsed  them  over  to  their  London  correspond- 
ents. Brown,  Janson,  &  Co.,  to  whom  the  amount  was  paid 
by  Martin  at  maturity.  To  Martin,  therefore,  to  whom 
the  state  of  the  account  between  the  defendants  and  their 
bankers  was  not  and  could  not  be  known,  the  notes  would 
appear  to  be  in  circulation:  consequently,  he  could  not 
refuse  payment  to  the  indorsees.  If  the  state  of  the  ac- 
count between  the  defendants  and  their  bankers  would 
have  advanced  the  defendants'  case,  it  would  no  doubt 
have  been  shewn.  The  proposition  relied  on  on  the  part 
of  the  defendants,  is,  that,  the  money  having  been  paid 
voluntarily  and  with  full  knowledge  of  the  facts,  it  cannot 
be  recovered  back.  As  a  general  proposition,  however, 
that  is  not  tenable:  it  is  subject  to  certain  exceptions;  it 
does  not  apply  to  a  case  like  this;  it  has  no  application 
where  the  money  has  been  obtained  by  means  of  oppres- 
sion or  of  a  fraud  upon  third  parties.  The  true  principle 
is  that  laid  down  by  Lord  Mansfield  in  Smith  v.  Bromley, 
cited  in  a  note,  to  Jones  y.Barkley,  2  Doug.  696.  That 
was  an  action  for  money  had  and  received,  brought  to  re- 
recover  back  a  sum  of  40/.  which  had  been  paid  by  the 
plaintiff  to  the  defendant  to  induce  the  latter  to  sign  her 
brother's  certificate.  Lord  Mansfield  said:  "  It  was  ini- 
quitous and  illegal  in  the  defendant  to  take,  and  therefore 
it  was  so  to  detain,  this  40f.  If  a  man  makes  use  of  what 
is  in  his  own  power  to  extort  money  from  one  in  distress, 
it  is  certainly  illegal  and  oppressive,  and,  whether  it  was 
the  bankrupt  or  his  sister  that  paid  the  money,  it  is  the 
same  thing.  The  taking  money  for  signing  certificates  is 
either  an  oppression  on  the  bankrupt  or  his  family,  or  a 
fraud  on  his  other  creditors.  It  was  a  thing  wrong  in  itself, 
before  any  provision  was  made  against  it  by  statute;  for,  if 
the  bankrupt  has  conformed  to  all  the  law  requires  of  him, 
and  has  fairly  given  up  his  all,  the  creditor  ought,  in  justice, 
to  sign  his  certificate:  but,  on  the  other  hand,  if  the  bank- 
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rupt  has  been  guilty  of  any  fraud  or  concealment^  the  cre«  1843. 
ditor  ought  not  to  sign  for  any  consideration  whatever. 
If  any  near  relation  is  induced  to  pay  the  money  for  the 
bankrupt,  it  is  taking  an  unfair  advantage,  and  torturing 
the  compassion  of  his  family:  if  it  is  the  money  of  the 
bankrupt  himself,  it  is  giving  one  creditor  his  debt  to 
the  exclusion  of  the  others,  and  a  fraud  upon  them. 
If  the  act  is  in  itself  immoral,  or  a  violation  of  the  ge« 
neral  laws  of  public  policy,  there  the  party  paying  shall 
not  have  this  action ;  for,  where  both  parties  are  equally 
criminal  against  such  general  laws,  the  rule  is  potior  est 
conditio  defendentis.  But  there  are  other  laws,  which  are 
calculated  for  the  protection  of  the  subject  against  op- 
pression, extortion,  deceit,  &c.  K.  such  laws  are  violated, 
and  the  defendant  takes  advantage  of  the  plaintiff's  con- 
dition or  situation,  there  the  plaintiff  shall  recover :  and  it 
is  astonishing  that  the  Reports  do  not  distinguish  between 
tbe  violation  of  the  one  sort  and  the  other.  As  to  the  case  of 
Tomkins  v.  Bemet,  1  Salkeld,  22,  it  has  been  often  men- 
tioned, and  I  have  often  had  occasion  to  look  into  it ;  but  it 
is  so  loosely  reported,  and  stuffed  with  such  strange  argu-* 
ments,  that  it  is  difficult  to  make  anything  of  it.  One  book 
(Skinner,  411)says  it  was  determined  by  Lord  Holt;  another 
(Salkeld)  by  Lord  Treby.  Certain  it  is,  it  was  only  a  Nisi 
Prius  case.  I  think  the  judgment  may  have  been  right,  but 
the  reporter  (Salkeld),  not  properly  acquainted  with  the 
facts,  has  recourse  to  false  reasons  in  support  of  it.  The  case 
must  have  been,  as  I  take  it,  an  action  to  recover  back  what 
had  been  paid,  in  part  of  principal  and  legal  interest,  upon 
an  usurious  contract ;  and  therefore  the  action  would  not  lie, 
for,  so  far  as  principal  and  legal  interest  went,  the  debtor 
was  obliged  in  natural  justice  to  pay,  therefore  he  could  not 
recover  it  back.  But,  for  all  above  legal  interest,  equity 
will  assist  the  debtor  to  retain,  if  not  paid,  or  an  action  will 
lie  to  recover  back  the  surplus,  if  the  whole  has  been  paid. 
The  reporter,  not  seeing  this  distinction,  has  given  the 
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1843.  absurd  reason^  that  volenti  non  fit  injuria;  and  therefore 
the  man  who  from  mere  necessity  pays  more  than  the  other 
can  in  justice  demand,  and  who  is  called  in  some  books 
the  slave  of  the  lender,  shall  be  said  to  pay  it  willingly,  and 
have  no  right  to  recover  it  back,  and  the  lender  shall  retain ; 
though  it  is  in  order  to  prevent  this  oppression  and  advan 
tage  taken  of  the  necessity  of  others  that  the  law  has  made 
it  penal  for  him  to  take  I  This  kind  of  reasoning  is  equally 
applicable  to  the  case  of  a  bailiff  who  takes  garnish  money 
from  his  prisoner.  It  is  wrong  for  the  bailiff  to  take  it,  and  it 
is  therefore  wrong  for  the  other  to  tempt  him,  and  volenti 
Sec.,  and  therefore  he  shall  not  recover  it  back :  but  this  has 
been  determined  otherwise.  The  case  of  money  given  to  a 
solicitor  to  bribe  a  custom-house  officer,  cited  in  that  of 
Tomkins  v.  Bemet,  is  against  his  own  agent,  and  therefore 
he  cannot  recover.  But  the  present  is  the  case  of  a  trans- 
gression of  a  law  made  to  prevent  oppression  either  on  the 
bankrupt  or  his  family,  and  the  plaintiff  is  in  the  case  of  a 
person  oppressed,  from  whom  money  has  been  extorted, 
and  advantage  taken  of  her  situation  and  concern  for  her 
brother.  This  does  not  depend  on  general  reasoning  only, 
but  there  are  analogous  cases.''  His  Lordship  referred  to 
Astley  V.  Reynolds,  2  Str.  915,  and  Bosanquet  v.  Dashwood, 
Cas.  temp.  Talbot,  38 :  and  concluded — ''  Upon  the  whole, 
I  am  persuaded  it  is  necessary  for  the  better  support  and 
maintenance  of  the  law  to  allow  this  action ;  for,  no  man 
will  venture  to  take,  if  he  knows  he  is  liable  to  refund. 
Where  there  is  no  temptation  to  the  contrary,  men  will 
always  act  right/'  So,  in  Smith  v.  Cuff,  6  M.  &;  S.  160, 
where  the  defendant,  being  a  creditor  of  the  plaintiff, 
entered  into  a  composition-deed  with  the  other  creditors  to 
receive  10«.  in  the  pound,  under  an  agreement  with  the 
plaintiff  that  he  would  give  the  defendant  his  promissory- 
notes  for  the  remainder  of  the  debt,  which  notes  were 
accordingly  given,  and  the  composition  was  paid  to  the 
defendant,  and  he  negotiated  the  promissory-notes,  and  the 
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holder  of  one  of  them  enforced  payment  from  the  plaintiff 
by  action  :  it  was  held  that  the  plaintiff  might  recover 
back  the  amount  from  the  defendant  in  an  action  for  money 
paid,  had,  and  received.  "  This  is  not,''  said  Lord  EUen- 
borougb,  "  a  case  of  par  delictum :  it  is  oppression  on  one 
side,  and  submission  on  the  other :  it  never  can  be  pre- 
dicated as  par  delictum,  when  one  holds  the  rod  and  the 
other  bows  to  it.  There  was  an  inequality  of  situation 
between  these  parties :  one  was  creditor,  the  other  debtor, 
who  was  driven  to  comply  with  the  terms  which  the  former 
chose  to  enforce.  And,  is  there  any  case  where  money 
having  been  obtained  extorsively,  and  by  oppression,  and 
in  fraud  of  the  party's  own  act  as  it  regards  the  other  cre- 
ditors, it  has  beenheld  that  it  may  not  be  recovered  back?  On 
the  contrary,  I  believe  it  has  been  uniformly  decided  that  an 
action  lies."  [Erskin^,  J.,  referred  to  Browning  y,  Morris, 
Cowp.  790.]  The  rule  as  to  voluntary  payments  never  has 
been,  applied  to  a  case  where  the  money  has  been  obtained 
inquitously  and  retained  unjustly;  but  only  where  the 
question  was  one  of  mere  right,  as  in  Brisbane  v.  Dacres,  5 
Taunt.  143,  Bilbie  v.  Lumley,  2  East,  469,  and  that  class 
of  cases.  In  Bize  v.  Dickason,  1  T.  B.%85,  Lord  Mansfield 
said:  "The  rule  has  always  been,  that,  if  a  man  has 
actually  paid  what  the  law  would  not  have  compelled  him 
to  pay,  but  what  in  equity  and  conscience  he  ought,  he 
cannot  recover  it  back  again  in  ^n  action  for  money  had  and 
received.  So,  where  a  man  has  paid  a  debt,  which  would 
otherwise  have  been  barred  by  the  statute  of  limitations, 
or  a  debt  contracted  during  his  infancy,  which  in  justice 
he  ought  to  discharge,  though  the  law  would  not  have  com- 
peUed  the  payment,  yet,  the  money  being  paid,  it  will  not 
oblige  the  payee  to  refund  it.  But,  where  money  is  paid 
under  a  mistake,  which  there  was  no  ground  to  claim  in 
conscience,  the  party  may  recover  it  back  again  by  this 
kind  of  action."  Bize  v.  Dickason  was  cited  in  Brisbane  v. 
Dacres  without  disapprobation.     And  in  Martin  v.  Morgan, 
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1843.  1  B.  &  B.  289,  8  Moore,  685,  where  the  defendants  pre- 
sented for  payment  a  post-dated  cheque,  knowing  it  to  be 
post-dated,  and  that  the  maker  of  it  was  insolvent,  and  the 
plaintiffsj^  the  bankers,  in  ignorance  of  these  circumstances, 
paid  the  cheque  for  the  honour  of  the  maker,  expecting  funds 
irom  him  in  a  short  time,  though  they  had  none  at  the 
moment :  a  verdict  having  been  found  for  the  defendants, 
the  Court  directed  a  new  trial.  Dallas,  C.  J.,  there  said : 
"  The  rule  of  law  is,  that,  where  money  is  paid  with  full 
knowledge,  or  with  full  means  of  knowledge,  of  the  cir- 
camstances  attending  the  demand,  the  party  paying  is  not 
entitled  to  recover  back  such  payment,  though  made  with- 
out sufficient  consideration.  But,  if  the  money  be  paid 
without  such  full  knowledge,  or  means  of  knowledge,  or 
\f  the  party  be  induced  to  pay  it  under  fahe  representations, 
he  may  recover  back  money  paid,  under  such  circum- 
stances," The  case  of  Lowry  v.  Bordieu,  2  Doug.  468^ 
turned  upon  a  totally  different  point :  the  parties  were  in 
pari  delicto.  The  decision  of  the  Court  of  Queen's  Bench 
in  Wilson  v.  Ray,  10  Ad.  &  E.  82, 2  P.  &D.  253,  was  founded 
upon  a  rule  of  law  the  application  of  which  was  not  warranted 
by  the  facts  of  thaf  case.  Lord  Denman  commences  his 
judgment  under  an  impression  that  the  money  had  been 
recovered  under  process  of  law:  towards  the  close  of  it,  he 
says:  "  I  am  reminded  by  my  Brother  Patteson,  that,  in 
the  present  case,  no  action  was  brought  on  the  bills  in 
question,  but  they  were  voluntarily  paid  after  they  became 
due.  /  think  the  same  principle  applies'*  But,  is  that  so? 
The  Courts  have  always  said,  that,  when  once  the  matter 
has  been  brought  under  judicial  cognizance,  there  must 
be  an  end  of  it.  Tamer  v.  Hoole,  Dowl.  &  R.  N.  P.  C, 
27,  is  a  distinct  authority  for  the  plaintiffs  upon  the  pre- 
sent occasion.  Abbott,  C.  J.,  there  says:  "  The  law  upon 
this  subject  has  been  long  established,  and  is,  in  n\y  opi- 
nion, a  wise  and  equitable  law.  The  object  of  it  is  this, 
that  one  creditor  shall  not  be  allowed  to  get  hold  of  all  the 
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property  of  an  insolvent^  so  as  to  oppress  a  falling  man  on  1843. 
the  one  hand,  and  to  injure  the  rest  of  the  creditors  on 
the  other.  This  case  is  clearly  vithin  the  scope  of  the 
law.  The  defendant  signs  the  deed,  and  agrees  to  accept 
14».  in  the  pound  in  satisfaction  of  his  debt,  but  after- 
wards contrives  to  obtain  from  the  plaintiff  bills  for  the 
whole,  and  which  are  afterwards  paid :  I  am  of  opinion 
that  he  had  no  right  to  do  this.  It  was  a  fraud  either 
upon  the  insolvent  or  upon  the  other  creditors,  and  there- 
fore I  think  he  is  liable  to  refund  the  surplus  which  he 
has  so  received,  namely,  the  6$.  in  the  pound/'  The  re- 
port of  the  case  erroneously  states  that  the  defendant  pro- 
eeeded  again»t  the  plaintiff  upon  the  bills.  It  appears  from 
the  private  notes  of  Lord  Tenterden  (30)  that  such  was 
not  the  fact;  but  that  the  bills  were  outstanding  in  the 
hands  of  third  persons,  who  received  the  payment.  KelJy 
r.  Solaris  9  M.  &  W.  54,  is  quite  beside  the  principle  upon 
which  this  case  rests:  there  was  no  oppression,  no  extor- 
tion. Here,  the  object  of  the  insolvent  was  to  obtain  a 
general  discharge  from  his  debts;  that  of  his  creditors  to 
obtain  an  equal  distribution  of  his  estate:  both  are  frus- 
trated if  one  creditor  obtains  an  advantage  over  the  others; 
for,  the  deed  is  avoided,  the  creditors  are  defrauded,  and 
the  debtor  deceived.  Can  it  be  said  that  a  payment  ex- 
torted from  a  needy  man  as  the  price  of  assent  to  the  ar- 
rangement, is  a  voluntary  payment?  Clearly  not.  And 
whether  the  payment  is  made  at  the  time,  or  a  mere  pro- 
mise given  at  the  time  and  the  money  paid  afi;erwards, 
makes  no  difference:  the  law  will  follow  out  the  whole 
transaction.  It  is  said  that  Martin  made  no  complaint, 
and  abstained  from  claiming  to  set  off  the  payments  made 
in  respect  of  the  notes,  in  the  course  of  his  subsequent 
dealings  with  the  defendants:  and  this  is  relied  on  to 
shew  that  the  payment  was  voluntary.    But  it  must  be  re- 

(30)  His  Lordship's  notes  were  produced  and  handed  up  to  the  Court. 
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1843.  membered  that  the  whole  object  of  the  arraDgement  would 
have  been  defeated  by  such  a  claim.  The  case  of  Wilson  v, 
Ray,  therefore,  uot  being  founded  upon  a  correct  view  of  the 
principles  of  law  applicable  to  such  a  case,  the  adopting  it 
as  law  was  clearly  a  misdirection:  and  there  was  no  evi- 
dence to  go  to  the  jury  of  any  knowledge  in  Martin  as  to 
the  circumstances  under  which  the  payment  was  made. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  assumpsit  for  money  paid  by  the 
bankrupt  to  the  use  of  the  defendants,  at  their  request;  to 
which  the  defendants  pleaded  non  assumpsit,  with  two 
other  pleas  which  it  is  not  material  now  to  consider. 

At  the  trial  before  me  at  Gxdldhall,  at  the  sittings  after 
Trinity  Term  last,  it  appeared  that  Martin  some  time  be- 
fore his  bankruptcy,  being  then  in  embarrassed  circum- 
stances, executed  a  deed  of  composition  to  his  creditors  in 
order  to  secure  the  payment  of  so  much  in  the  pound,  and 
that  the  defendants  amongst  other  creditors  executed  the 
deed;  but  that  the  defendants,  before  they  would  execute, 
obtained  a  promise  from  Martin  that  he  would  give  secu- 
rity for  the  payment  of  the  whole  of  their  debt.  It  ap- 
peared also  that  Martin,  after  the  execution  of  the  deed, 
in  pursuance  of  such  agreement,  gave  the  defendants  his 
promissory  notes,  payable  to  themselves  or  order,  for  the 
difference  between  the  amount  of  the  composition  and  the 
amount  of  their  debt,  which  promissory  notes  were  in- 
dorsed by  the  defendants  and  paid  by  them  into  the  hands 
of  their  bankers  at  Leeds;  and  afterwards,  upon  being  pre- 
sented by  the  London  correspondents  of  the  Leeds  bank- 
ers, the  amount  of  the  notes  was  paid  by  Martin.  It  was 
further  proved  by  the  defendants,  in  order  to  shew  that 
this  was  a  voluntary  payment  on  the  part  of  Martin,  that 
he  continued  to  deal  with  the  defendants  for  three  years 
after  this  payment  of  the  notes,  and  never  complained  of 


HILARY  TERM,  6  VICTORIJS.  325 

the  transaction,  nor  attempted  to  set  off  the  payment  i843. 
against  the  subsequent  demands  which  the  defendants  had 
against  him.  It  appeared,  however,  on  the  cross-examina- 
tioii  of  the  defendants'  witnesses,  that  the  defendants  were 
in  the  habit  of  paying  in  to  their  bankers'  all  the  secu- 
rities they  received,  and  drawing  on  them  as  they  wanted 
money. 

Upon  this  state  of  facts,  the  defendants'  counsel  in- 
sisted at  the  trial  that  the  payment  of  these  notes  was  a 
Tolontary  payment  by  Martin  with  a  full  knowledge  of  all 
the  circumstances,  and  consequently  the  transaction  could 
not  be  re-opened  and  the  money  recovered  back — ^referring 
to  the  case  of  Wibon  v.  Ray,  10  Ad.  &  E.  82,  2  P.  &  D. 
253,  as  an  authority  directly  in  point.  And  thereupon  I 
left  it  to  the  jury  to  say  whether  the  payment  was  volun- 
tary or  not;  telling  them,  that,  if  the  payment  was  made 
to  the  bankers  as  agents  only,  it  must  be  considered  as  a 
Toliintary  payment;  and  that,  if  they  found  it  to  be  volun- 
tary, and  made  with  a  full  knowledge  of  the  circumstances, 
then,  upon  the  authority  of  the  case  referred  to,  they 
should  find  their  verdict  for  the  defendants;  otherwise,  for 
the  plaintiffs:  upon  which  direction  the  jury  found  for  the 
defendants. 

In  Michaelmas  Term  last,  my  Brother  Wilde  obtained  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial,  on 
the  ground — first,  of  misdirection — secondly,  that  the  ver- 
dict was  against  the  evidence.  The  misdirection  complain- 
ed of  was,  the  adopting  as  law  the  decision  of  the  Court  of 
Queen's  Bench  in  the  case  before  cited;  and  it  was  stated 
by  my  Brother  Wilde  that  the  main  object  of  his  motion 
was  to  review  the  grounds  of  that  decision.  The  verdict 
was  contended  to  be  against  the  evidence  in  the  cause,  on 
the  ^ound  that  the  notes  having  been  indorsed  by  the  de- 
fendants and  paid  into  their  bankers'  at  Leeds  under  the 
circumstances  stated,  the  bankers  became  the  holders  of 
the  notes  for  value,  and  there  was  no  ground  for  supposing 
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1843.  that  Martin  knew,  or  indeed  could  know,  if  the  fact  were 
so,  that  the  notes  were  not  presented  for  payment  by  them 
as  such  holders  for  Talue,  in  which  case  the  payment  by 
him  must  have  been  involuntary  on  his  part.  And  it  was 
further  stated  that  this  view  of  the  case  was  not  distinctly 
left  to  the  jury. 

We  haye  heard  a  very  learned  and  laborious  argument, 
on  both  sides,  upon  the  first  ground :  but,  as  the  rule  of  law 
laid  down  by  the  Court  of  Queen's  Bench,  if  it  be  not  correct, 
ought  rather  to  be  over*ruled  by  a  Court  of  error  than  a 
Court  of  co-ordinate  jurisdiction,  and  as  we  feel  ourselves 
justified,  upon  the  second  ground  of  objection,  in  sending 
this  case  to  a  new  trial,  and  thereby  giving  either  party 
the  opportunity  of  putting  the  question  of  law  on  the 
jecord,  we  give  no  opinion  on  that  question.  But,  upon 
'  the  question  of  fact,  we  think  sufficient  weight  may  not 
have  been  given  by  the  jury  to  the  evidence  attending  the 
payment  of  these  notes,  whether  such  payment  was  volun- 
tary or  not ;  and  that  it  would  be  more  satisfactory  that 
this  question  should  be  submitted  to  a  second  jury,  with 
their  attention  called  and  directed  to  the  precise  point 
whether  Martin  knew  that  the  bankers  were  presenting 
the  notes  as  agents  of  the  defendants — which  does  not  ap- 
pear to  have  been  left  to  them  on  the  former  trial. 

For  these  reasons,  we  think  the  rule  should  be  made 
absolute  for  a  new  trial,  and  that  the  costs  of  the  former 
trial  should  abide  the  event  a!  the  second. 

Rule  absolute  accordingly. 
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Beech  v.  Sir  James  Eyre,  Bart.  5****^^' 

Assumpsit  for  goods  sold  and  delivered  and  for  money  By  the  5th 
due  upon  an  account  stated.    Flea»  non  assumpsit.  4^5  vict.  e. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  ^^^''^ 
at  Guildhall  after  last  Michaelmas  Term.    It  appeared  that  Patent  Rolling 

and  Compren- 

an  act  of  parliament  passed  in  the  4  &  5  Vict,  (c  Ixzxix) ^  ing  iron  Com- 
to  enable  the  "  Patent  Rolling  and  Compressing  Iron  ^^^^jti^ 
Company/'  to  purchase  certain  letters  patent,  and  to  sue  ^*«"*»>  J^ 
and  be  sued.     The  1st  section  of  that  act,  reciting  '^  that  ined,  it  was 
certain  letters  patent,  bearing  date  the  24th  of  April,  1888^  aU  actions  &c. 
were  granted  to  one  Francis  Pope  for  the  sole  and  exclu-  ^  prc^cato?^ 
siye  use,  exercise,  and  vending  of  his  invention  of '  certain  againittheoom. 

pany     it  9Mil 

improvements  in  machinery  for  making  or  manufacturing  be  iuffident  to 
pins^  bolts,  nails,  and  rivets  applicable  to  various  useful  ^f  the  1  '^'"^ 


purposes,'  and  also  certain  other  letters  patent,  bearing  ^"^^^ 
date  the  22nd  of  May,  1839,  to  one  James  Vardy,  for  the  or,  where  there 
like  sole  and  exclusive  use,  exercising,  and  vending  of  his  cietary  or  di-' 
invention  of  'improvements  in  rolling  iron/  and  further  JJ^'of  aome 
reciting,  that  the  several  parties  thereinafter  named,  and  oneoftheshwe- 

^^  r  f  holdert  for  the 

others,  being  persons  of  capital,  and  satisfied  of  the  great  time  being  of 
utility  and  advantages  of  the  said  inventions,  and  that  the  as  the'no^Qal 
full  benefit  of  the  same  would  be  most  advantageously  exer-  fjJ^S^'^ 
cised  and  afforded  to  the  public  by  a  joint-stock  company,  company  in 
to  be  formed  and  established  for  the  purpose,  were  desirous  ings.'^  The  act 

contained  fur- 
ther proTisions 
for  the  reimbursement  &c.  of  shareholders  who  might  be  sued  **  in  any  other  manner  than  nn. 
der  the  powers  and  authorities  thereinbefore  given  :'*  and  s.  31  enacted  "  that  nothing  therein 
contained  should  extend  to  incorporate  the  company,  or  to  relieve  or  discharge  the  company,  or 
any  of  the  shareholders  thereof,  from  any  responsibility,  duty,  contract,  or  obligation  whatever 
to  which  by  law  they  then  were  or  at  any  time  thereafter  might  be  subject  or  liable,  either  as  be- 
tween such  company  and  other  parties,  or  as  between  the  company  and  any  of  the  individual 
Bhtreholders  thereof  and  others,  or  as  between  themselves,  or  in  any  manner  whatever:'' — Held, 
that  it  was  not  imperative  upon  a  creditor  to  sue  in  the  manner  pointed  out  by  s.  5,  but  that  he 
might  at  his  option  proceed  against  any  shareholder. 

Held  also,  that  the  fact  of  the  defendant  having  been  party  to  a  contract  for  the  procuring  the 
act,  of  his  name  appearing  in  the  act  as  a  subscriber  to  the  undertaking,  and  of  his  having  after- 
wards executed  a  deed  of  settlement  which  recited  that  the  company  was  in  operation — waa 
eridence  whence  the  jury  might  reasonably  infer  that  he  was  a  partner  in  the  concern  from  the 
commencement. 
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1843.  of  purchasing  the  said  letters  patent ;  that  it  was  expedi- 
ent that  the  said  company  should  be  rendered  capable  of 
suing  and  being  sued  in  the  name  of  some  one  individual 
as  a  nominal  party  to  legal  proceedings;  and  that  the 
aforesaid  objects  could' not  be  properly  or  e£Pectually  ac- 
complished and  carried  into  execution  except  by  the  aid 
and  authority  of  parliament:  and  it  then  proceeds  to  enact 
that  certain  persons  therein  named  (including  the  defend- 
ant), and  all  other  persons  who  should  for  the  time  being 
become  and  be  proprietors  of  any  share  of  the  capital  or 
joint-stock  of  the  company  thereby  established,  should,  so 
long  as  they  respectively  continued  to  be  proprietors  of 
such  shares,  and  no  longer,  have  full  power  and  authority 
irom  time  to  time,  and  at  all  times  thereafter,  to  make, 
do,  perform,  and  execute  all  such  acts,  deeds,  matters,  and 
things,  as  should  or  might  be  necessary  or  proper  for  the 
manufacture,  trade,  or  purposes  mentioned  or  expressed  in 
the  act,  and  should  for  such  manufacture,  trade,  and  par- 
poses  form  and  be,  and  were  thereby  established,  consti« 
tuted,  and  united  into  a  joint-stock  company,  by  the  name, 
style,  and  description  of  'The  Patent  Rolling  and  Com- 
pressing Iron  Company/'' 

The  2nd  section  enacted  '^  that  the  said  company  should 
be  established  for  the  purpose  of  purchasing  the  said  several 
letters  patent,  or  some  of  them,  and  using,  exercising,  and 
vending  the  said  inventions  and  improvements  in  the  same 
several  letters  patent  or  some  of  them  mentioned  or  com- 
prised, and  undertaking  and  carrying  on  the  manufacture 
and  sale  of  iron  and  the  several  articles  to  which  the  said 
inventions  and  improvements  are  or  may  be  applicable, 
according  to  the  inventions  and  improvements  mentioned 
or  comprised  in  the  same  several  letters  patent  or  some  of 
them,  and  also  for  the  purpose  of  undertaking  and  carry- 
ing on  any  manufacture,  trade,  or  business  connected 
therewith,  and  also  to  grant  licenses  to  others  to  use  the 
said  inventions,  under  such  limitations  and  restrictions  aa 
the  said  company  should  think  fit/' 
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And  the  5th  section  enacted,  "  that,  in  all  actions,  suits,  ig43. 
and  other  legal  proceedings  other  than  proceedings  of  a 
criminal  nature,  and  all  proceedings  in  lunacy  or  bank- 
ruptcy, whether  by  way  of  petition,  fiat,  or,  in  Scotland, 
sequestration,  or  otherwise,  to  be  thereafter  instituted  or  Section  5. 
prosecuted  by  or  on  behalf  of  the  said  company,  either 
alone  or  jointly  with  any  other  necessary  parties,  it  shall 
be  sufficient  to  state  and  to  proceed  in  the  name  of  the 
secretary  or  one  of  the  directors  for  the  time  being  of  the 
company  as  the  nominal  plaintiff  representing  the  com- 
pany in  such  proceedings ;  and  that,  in  all  actiond,  suits, 
and  other  legal  proceedings  to  be  thereafter  instituted  or 
prosecuted  against  the  company,  either  alone  or  jointly 
with  any  other  necessary  parties,  it  shall  be  sufficient  to 
state  the  name  of  the  secretary,  or  some  one  of  the  di- 
rectors, or,  where  there  shall  be  no  secretary  or  director, 
then  the  name  of  some  one  of  the  shareholders  for  the 
time,  being  of  the  company,  as  the  nominal  defendant  re- 
presenting the  company  in  such  proceedings:  Provided 
always,  that  any  party  suing  the  company  may,  if  he  think 
fit,  join  any  shareholders  of  the  company,  or  persons  who 
shall  have  been  shareholders  of  the  company,  together 
with  such  nominal  party,  as  defendants  in  equity,  for  the 
purpose  of  discovery,  or  in  case  of  fraud/' 

The  20th  section  enacted,  '^  that,  within  six  months  after  section  20. 
the  passing  of  the  act,  the  company  shall  cause  to  be  in- 
rolled  in  the  High  Court  of  Chancery  a  memorial,  verified 
as  thereinafter  (s.  22)  mentioned,  of  the  names,  residences, 
and  descriptions  of  the  directors  and  secretary  for  the  time 
being  of  the  company,  and  of  the  shareholders  thereof; 
and,  when  any  new  director  or  secretary  shall  be  ap- 
pointed, the  company  shall,  within  three  months  from  the 
happening  of  such  event,  cause  to  be  in  like  manner  in- 
rolled  a  memorial  of  the  name,  residence,  and  description 
of  every  such  new  director  or  secretary,  specifying  in  whose 
places  they  shall  respectively  have  been  appointed ;  and. 
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1843.  when  any  persons  shall  cease  to  be  shareholders  of  the 
company,  or  when  any  other  persons  shall  be  admitted 
as  shareholders  of  the  company,  the  company  shall,  within 
three  months  firom  the  happening  of  snch  event,  canse  to 
be  inroUed  in  like  manner  a  memorial  of  the  name,  resi- 
dence, and  description  of  every  person  so  ceasing  to  be  a 
shareholder  of  the  company,  and  of  every  person  so  ad- 
mitted to  be  a  member  thereof/' 
Section  24.  And  the  24th  section  enacts,  ''that,  until  the  first  me- 

morial shall  have  been  duly  inrolled  in  manner  by  this  act 
directed,  no  action  or  other  proceeding  by  or  against  the 
company  shall  be  commenced  or  prosecuted  under  the  au- 
thority of  this  act.'' 

The  act  received  the  Boyal  assent  on  the  21st  of  June, 
1841.  The  company  took  premises,  procured  machinery 
to  be  erected  thereon,  and  proceeded  to  manufacture :  but 
it  did  not  appear  that  they  had  purchased  or  made  any  at- 
tempt to  purchase  the  patents  mentioned  in  the  act.  A 
secretary  and  directors  were  duly  appointed :  but  no  me- 
morial was  inrolled  within  six  months,  as  required  by  s.  20. 
The  goods  in  respect  of  which  the  action  was  brought 
(tallow  for  the  machinery)  were  supplied,  upon  the  order  of 
the  secretary,  in  July,  1841. 

To  shew  the  defendant's  connection  with  the  company^ 
two  deeds  (both  executed  by  the  defendant)  were  pro- 
duced— ^the  one  bearing  date  the  1st  of  February,  1841, 
whereby  the  defendant  and  others  contracted  to  supply 
the  funds  necessary  for  the  obtaining  an  act  of  parliament 
— ^the  other  a  deed  of  settlement  dated  the  18th  of  Sep- 
tember, 1841,  which  recited  the  former  deed,  and  further 
recited  that  the  act  of  parliament  had  been  obtained,  that 
the  company  had  taken  premises  and  adapted  them  to  the 
carrying  on  the  business  for  which  it  was  formed,  that 
machinery  had  been  erected  by  them,  and  that  the  com- 
pany was  in  actual  operation.  Under  this  deed^  the  defend- 
ant  appeared  to  be  a  shareholder  or  subscriber  to  the 
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amount  of  2500/.     It  was  also  proved  that  the  defendant        18^3. 
had  attended  several  meetings  of  the  shareholders  in  the 
months  of  March  and  Aprils  1842. 

On  the  part  of  the  defendant  it  was  objeeted,  that  the 
company  had  no  legal  existence  nnder  the  act  until  the 
patents^  the  purchase  of  which  was  the  main  object  of  its 
formation,  had  been  obtained  by  them;  and  that  the  only 
mode  of  suing  the  company  was  that  pointed  out  by  s.  6— - 
in  the  name  of  the  secretary  or  of  one  of  the  directors, 
neither  of  which  the  defendant  was. 

A  verdict  was  taken  for  the  plaintiff  for  28/.  Oa.  9d. ;  and 
leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

BompaSf  Serjeant,  on  a  former  day  in  this  term,  accord- 
ingly obtained  a  rule  nisi. — He  referred  to  Steward  v. 
Greaves,  10  M.  &  W.  Til,  where  it  was  held  that  the  cre- 
ditor of  a  banking  co-partnership  established  and  carrying 
on  business  under  the  statute  7  Geo.  4,  c.  46,  cannot  sue 
an  individual  member  of  the  company  for  his  debt,  but 
must  proceed  against  the  public  officer,  pursuant  to  the 
9th  section  of  that  act. 

Channett,  Serjeant,  {fF.  H.  TFaisan  was  with  him),  now 
shewed. — ^The  5th  section  of  the  act  in  question,  which  is 
relied  upon  as  shewing  that  this  company  can  only  be 
sued  in  the  name  of  their  secretary  or  one  of  the  directors, 
contains  no  words  making  it  obligatory  on  parties  so  to  sue 
them:  it  merely  provides,  that,  ^'in  all  actions,  suits,  and 
other  legal  proceedings  to  be  hereafter  instituted  or  prose- 
cuted against  the  company,  dther  alone  or  jointly  with 
any  other  necessary  parties,!^  shall  be  saffideni  to  state  the 
name  of  the  secretary,  or  some  one  of  the  directors,  or^ 
where  there  shall  be  no  secretary  or  director,  then  the 
name  of  some  one  of  the  shareholders  for  the  time  being 
of  the  company  as  the  nominal  defendant  representing  the 
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1843,  ■  company  in  such  proceedings/^  This  clause  impowers  the 
company  to  sue  and  be  sued  in  tbe  way  pointed  out :  but 
it  is  not  imperative  on  the  company  or  on  the  public  so  to 
sue.  K  this  were  doubtfiQ  on  the  words  of  the  5th  section^ 
subsequent  sections  clearly  shew  that  the  construction 
sought  by  the  plaintiffs  to  be  put  upon  that  clause  is  in- 
correct. The  12th  and  17th  sections  plainly  point  to  the 
case  of  shareholders  being  sued  otherwise  than  under  the 
powers  and  authorities  given  by  the  act.  And  the  31st 
section  expressly  enacts  '^that  nothing  herein  contained 
shall  extend  to  incorporate  the  company^  or  to  relieve  or 
discharge  the  company,  or  any  of  the  shareholders  thereof, 
from  any  responsibility,  duty,  contract,  or  obligation  what- 
ever to  which  by  law  they  now  are  or  at  any  time  hereafter 
may  be  subject  or  liable,  either  as  between  such  company 
and  other  parties,  or  as  between  the  company  and  any  of 
the  individual  shareholders  thereof  and  others,  or  as  be- 
tween themselves,  or  in  any  manner  whatever .'*  The  words 
of  the  9th  section  of  the  7  Geo.  4,  c.  46,  upon  which  Stew- 
ard V.  Greaves  was  decided,  are  that  "  all  actions  against 
the  co-partnership  sJuiU  and  lawfully  may  be  commenced, 
instituted,  and  prosecuted  against  one  or  more  of  the  pub- 
lic ofGcers  nominated  as  before  mentioned,  as  the  nominal 
defendant:^'  and  the  Court  said:  "These  words,  accord- 
ing to  their  ordinary  import,  are  obligatory,  and  ought  to 
have  that  construction  unless  it  would  lead  to  some  absurd 
or  inconvenient  consequence,  or  would  be  at  variance  with 
the  intent  of  the  legislature,  to  be  collected  from  other 
parts  of  the  act.''  It  was  contended  at  the  trial  that  it 
was  not  competent  to  sue  the  company  under  s.  5,  because 
no  memorial  had  been  inrolled  in  the  manner  and  within 
the  time  required  by  s.  20;  and  that  the  company  could 
have  no  legal  existence  until  the  patents  mentioned  in  the 
preamble  had  been  purchased.  But  the  company  cannot 
be  permitted  to  set  up  their  own  neglect  in  either  respect 
as  an  answer  to  the  action.    Besides,  the  recitals  in  the 
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deed  of  settlement  shew  that  the  company  was  actually  1843. 
formed  and  in  operation :  and  there  was  ample  evidence  to 
satisfy  the  jury  that  the  defendant  was  a  partner  or  share- 
holder in  the  concern  at  the  time  the  goods  were  supplied. 
The  case  of  Blewitt  v.  Gordon,  1  Dowl.  N.  S.  815,  is  a  dis- 
tinct authority  in  favour  of  the  plaintiff.  By  s.  1  of  the 
3  &  4  Yict.  c.  xxvi.,  an  act  for  establishing  a  company  to 
be  called  The  Monmouthshire  Iron  and  Coal  Company,  it 
was  enacted  that  all  actions,  suits,  and  other  proceedings 
to  be  commenced,  instituted,  or  prosecuted  against  the 
said  company,  shall  and  lawfutty  may  be  commenced,  insti- 
tuted, and  prosecuted  against  the  secretary  for  the  time 
being,  or  against  any  one  of  the  elected  directors  for  the 
time  being  of  the  said  company  as  the  nominal  defendant, 
respondent,  or  defender  in  such  last-mentioned  actions, 
suits,  or  proceedings  for  or  on  behalf  of  the  said  company.'' 
The  10th  section  provided  (in  the  same  terms  as  the  17th 
section  of  the  act  now  under  discussion)  for  the  reimburse- 
ment of  proprietors  who  should  be  sued  "  in  any  other 
manner  than  under  the  powers  and  authorities  for  suing 
and  being  sued  thereinbefore  given :''  and  the  27th  section 
provided  "  that  nothing  therein  contained  should  extend, 
or  be  deemed,  construed,  or  taken  to  extend  to  incorporate 
the  said  company,  or  to  relieve  or  discharge  the  said  com- 
pany, or  any  of  the  present  or  past  proprietors  or  other 
holders  of  shares  in  the  said  company,  or  any  other  per- 
sons whomsoever,  from  any  responsibility,  duty,  contract, 
or  obligation  whatsoever  to  which  by  law  they,  he,  or  she 
then  were  or  was,  or  at  any  time  thereafter  might  be  subject 
and  liable,  except  so  far  as  the  same  were  affected  by  the 
provisions  of  that  act  and  the  true  intent  and  meaning 
thereof.''  An  action  was  brought  against  a  member  of 
the  company,  not  being  the  secretary  or  one  of  the  direc- 
tors; and  it  was  held  that  it  was  not  imperative  upon  the 
plaintiff  to  sue  the  secretary  or  one  of  the  directors ;  and 
that  a  plea  raising  the  point  was  not  an  issuable  plea. 
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1843.  Bampas,  Serjeant^  in  support  of  his  rule. — ^The  5tli  sec- 

tion makes  it  compulsory  to  sue  in  the  manner  therein 
pointed  out:  and  there  is  nothing  in  any  of  the  subsequent 
clauses  to  shew  that  the  legislature  did  not  intend  that 
provision  to  be  imperative.  No  shareholder  can  be  liable 
in  respect  of  anything  not  done  in  pursuance  of  the  act. 
The  purchase  of  the  patents  was  clearly  a  condition  prece- 
dent: the  company  is  formed  for  the  sole  purpose  of  carry- 
ing on  trade  under  the  patents.  {Mauie,  J. — ^The  sub- 
stance of  the  act  is^  to  enable  the  company  to  carry  on  the 
btisiness  of  manufacturing  iron;  not  the  purchase  of  the 
patents^  which  was  something  incidental.  Cresswell,  J. — 
The  deed  of  the  18th  of  September^  1841^  amounts  to  an 
acknowledgment  by  the  defendant^  under  his  hand  and 
seal^  that  the  company  could  be  in  full  operation  without 
having  purchased  the  patents.]  If  the  goods  had  been 
supplied  after  the  execution  of  that  deed,  undoubtedly  the 
defendant  would  have  had  no  answer  to  the  action.  But 
there  is  no  evidence  to  shew  that  he  at  all  interfered  in  the 
concerns  of  the  company  after  the  passing  of  the  act — ^no 
evidence  of  partnership  independently  of  the  act. 

TiNDAL,  C.  J. — ^This  is  an  action  of  assumpsit  for  goods 
sold  and  delivered,  brought  against  the  defendant  in  his 
individual  capacity,  charging  him  as  a  partner  in  a  certain 
trading  company  for  whose  use  the  goods  were  furnished. 
The  first  objection  urged  against  the  plaintiff's  right  to 
recover,  is,  that,  by  the  act  of  parliament  under  which  the 
company  was  formed,  the  right  to  proceed  against  individual 
members  or  shareholders  is  taken  away,  and  the  company 
can  only  be  sued  in  the  manner  therein  specifically  pointed 
out.  The  second  objection  is,  that,  supposing  the  act  not 
to  apply,  there  was  no  evidence  to  charge  the  defendant  as 
a  partner  in  the  concern. 

1.  In  support  of  the  first  objection,  it  is  incumbent  on 
the  defendant  to  shew  that  the  right  of  suing  at  common 
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law  IB  taken  away  by  the  clear  direction  of  the  act.  '  So  far  1043, 
from  having  shewn  this^  it  appears  to  me^  upon  the  fair 
oonstmction  of  the  act  of  parliament^  that,  not  only  is 
such  right  not  in  express  terms  taken  away,  but  that  it  is 
expressly  reserved.  The  preamble  of  the  act,  which  is  the 
4 ft  5  Vict.  c.  Ixxxix,  states  that  ''it  is  expedient  that  the 
said  company  should  be  rendered  capable  of  suing  and  be- 
ing sued  in  the  name  of  some  one  individual  as  a  nominal 
party  to  legal  proceedings/'  Then  comes  s.  6,  which  enacts, 
''that,  in  all  actions,  suits,  and  other  legal  proceedings 
other  than  proceedings  of  a  criminal  nature,  and  all  pro- 
ceedings in  lunacy  or  bankruptcy,  whether  by  way  of  peti- 
tion, fiat,  or  (in  Scotland)  sequestration,  or  otherwise,  to 
be  hereafter  instituted  or  prosecuted  by  or  on  behalf  of  the 
said  company,  either  alone  or  jointly  with  any  other  neces- 
sary parties,  U  BhaU  be  sufficient  to  state  and  to  proceed  in 
the  name  of  the  secretary  or  one  of  the  directors  for  the 
time  being  of  the  company  as  the  nominal  plaintiff  repre- 
senting the  company  in  such  proceedings 5  and  that,  in  all 
actions,  suits,  and  other  legal  proceedings  to  be  hereajfler 
inatitiited  or  prosecuted  against  the  company,  either  alone 
or  jointly  with  any  other  necessary  parties,  it  shall  be  suf-- 
fident  to  state  the  name  of  the  secretary,  or  some  one  of 
the  directors,  or,  where  there  shall  be  no  secretary  or  di- 
rector, then  the  name  of  some  one  of  the  shareholders  for 
the  time  being  of  the  company,  as  the  nominal  defendant 
repypesenting  the  company  in  such  proceedings :  Provided 
ahrays  that  any  party  suing  the  company,  may,  if  he  think  fi(^ 
join  any  shareholders  of  the  company,  or  persons  who  shall 
have  been  shareholders  of  the  ccmipany,  together  with  such 
nominal  party,  as  defendants  in  equity,  for  the  purpose  of 
discovery,  or  in  case  of  fraud.''  This  clause  does  not  make 
it  Migaicry  on  parties  suing  the  company  to  sue  them  in 
the  manner  therein  pointed  out;  it  merely  says  it  shall 
be  smffident  so  to  do.  The  30th  section  requires  the  com- 
pany^ within  six  months  after  the  passing  of  the  act,  to 
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1843.  Bompas,  Seijeant^  in  support  of  his  rule. — The  5th  sec- 

tion makes  it  compiQsory  to  sue  in  the  manner  therein 
pointed  out:  and  there  is  nothing  in  any  of  the  subsequent 
clauses  to  shew  that  the  legislature  did  not  intend  that 
provision  to  be  imperative.  No  shareholder  can  be  liable 
in  respect  of  anything  not  done  in  pursuance  of  the  act. 
The  purchase  of  the  patents  was  clearly  a  condition  prece- 
dent: the  company  is  formed  for  the  sole  purpose  of  carry- 
ing on  trade  under  the  patents.  [Maule,  J. — ^The  sub- 
stance of  the  act  is,  to  enable  the  company  to  carry  on  the 
business  of  manufacturing  iron;  not  the  purchase  of  the 
patents,  which  was  something  incidental.  Cresswell,  J. — 
The  deed  of  the  18th  of  September,  1841,  amounts  to  an 
acknowledgment  by  the  defendant,  under  his  hand  and 
seal,  that  the  company  could  be  in  full  operation  without 
having  purchased  the  patents.]  If  the  goods  had  been 
supplied  after  the  execution  of  that  deed,  undoubtedly  the 
defendant  would  have  had  no  answer  to  the  action.  But 
there  is  no  evidence  to  shew  that  he  at  all  interfered  in  the 
concerns  of  the  company  after  the  passing  of  the  act — no 
evidence  of  partnership  independently  of  the  act. 

TiNDAL,  C.  J. — ^This  is  an  action  of  assumpsit  for  goods 
sold  and  delivered,  brought  against  the  defendant  in  his 
individual  capacity,  charging  him  as  a  partner  in  a  certain 
trading  company  for  whose  use  the  goods  were  furnished. 
The  first  objection  urged  against  the  plaintiff's  right  to 
recover,  is,  that,  by  the  act  of  parliament  under  which  the 
company  was  formed,  the  right  to  proceed  against  individual 
members  or  shareholders  is  taken  away,  and  the  company 
can  only  be  sued  in  the  manner  therein  specifically  pointed 
out.  The  second  objection  is,  that,  supposing  the  act  not 
to  apply,  there  was  no  evidence  to  charge  the  defendant  as 
a  partner  in  the  concern. 

1.  In  support  of  the  first  objection,  it  is  incumbent  on 
the  defendant  to  shew  that  the  right  of  suing  at  common 
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law  is  taken  away  by  the  clear  direction  of  the  act.  So  far  i84d. 
from  having  shewn  this,  it  appears  to  me,  upon  the  fair 
constmction  of  the  act  of  parliament,  that,  not  only  is 
snch  right  not  in  express  terms  taken  away,  but  that  it  is 
expressly  reserved.  The  preamble  of  the  act,  which  is  the 
4&  5  Vict.  c.  Izxxix,  states  that  '4t  is  expedient  that  the 
sidd  company  should  be  rendered  capable  of  suing  and  be- 
ing sued  in  the  name  of  some  one  individual  as  a  nominal 
party  to  legal  proceedings/'  Then  comes  s.  6,  which  enacts, 
''that,  in  all  actions,  suits,  and  other  legal  proceedings 
other  than  proceedings  of  a  criminal  nature,  and  all  pro- 
ceedings in  lunacy  or  bankruptcy,  whether  by  way  of  peti- 
tion, fiat,  or  (in  Scotland)  sequestration,  or  otherwise,  to 
be  hereafter  instituted  or  prosecuted  by  or  on  behalf  of  the 
said  company,  either  alone  or  jointly  with  any  other  neces- 
sary parties,  it  shall  be  sufficient  to  state  and  to  proceed  in 
the  name  of  the  secretary  or  one  of  the  directors  for  the 
time  being  of  the  company  as  the  nominal  plaintiff  repre- 
senting the  company  in  such  proceedings;  and  that,  in  all 
actions,  suits,  and  other  legal  proceedings  to  be  hereafter 
instituted  or  prosecuted  against  the  company,  either  alone 
or  jointly  with  any  other  necessary  parties,  it  shall  be  sitf- 
ficient  to  state  the  name  of  the  secretary,  or  some  one  of 
the  directors,  or,  where  there  shall  be  no  secretary  or  di- 
rector, then  the  name  of  some  one  of  the  shareholders  for 
the  time  being  of  the  company,  as  the  nominal  defendant 
representing  the  company  in  such  proceedings :  Provided 
always  that  any  party  suing  the  company,  may,  if  he  think  fi(^ 
join  any  shareholders  of  the  company,  or  persons  who  shall 
have  been  shareholders  of  the  company,  together  with  such 
nominal  party,  as  defendants  in  equity,  for  the  purpose  of 
discovery,  or  in  case  of  fraud.''  This  clause  does  not  make 
it  obligaiory  on  parties  suing  the  company  to  sue  them  in 
the  manner  therein  pointed  out;  it  merely  says  it  shall 
be  sufficient  so  to  do.  The  30th  section  requires  the  com- 
pany, within  six  months  after  the  passing  of  the  act,  to 
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1843.  cause  a  memorial  to  be  inroUed,  the  form  and  effect  of 
which  are  made  the  subject  of  subsequent  provisions :  and 
8.  24  enacts,  "  that,  until  the  first  memorial  shall  have  been 
duly  inrolled  in  manner  by  this  act  directed,  no  action  or 
other  proceeding  by  or  against  the  company  shall  be  com- 
menced or  prosecuted  under  the  authority  of  this  act/' 
The  filing  the  memorial  is  the  act  of  the  company :  sup- 
pose the  company  omits  to  file  it;  how  is  the  right  of  a 
third  party  to  be  affected  by  the  breach  of  a  condition  with 
which  they  have  thought  fit  not  to  comply?  Then,  refer- 
ring to  the  12th  and  17th  sections,  it  is  impossible  not  to 
see  that  the  right  of  persons  having  dealings  with  the 
company  to  sue  individual  members  thereof  is  reserved  to 
them.  The  12th  section  enacts  "  that  it  shall  be  lawful  for 
the  plaintiff  to  cause  execution  upon  any  judgment,  de- 
cree, or  order  obtained  by  him  in  any  such  action  or  suit 
against  any  such  nominal  party  as  aforesaid  to  be  issued 
against  all  or  any  of  the  shareholders  for  the  time  being 
of  the  company,  and  if  such  execution  shall  be  ineffectual 
to  obtain  satisfaction  of  the  sums  sought  to  be  recovered 
thereby,  then  it  shall  be  lawful  for  him  to  cause  execution 
to  be  issued  against  any  person  who  was  a  shareholder  of 
the  company  at  the  time  the  contract  was  entered  into 
upon  which  such  action  or  suit  shall  have  been  instituted : 
Provided  always  that  no  such  execution  against  any  person 
being  or  having  ceased  to  be  a  shareholder  shall  be  issued 
without  leave  first  granted  by  the  Court  in  which  such 
judgment,  decree,  or  order  shall  have  been  obtained,  upon 
motion  in  open  Court,  and  after  notice  of  such  motion 
given  to  the  person  sought  to  be  charged :  Provided  also, 
that  no  person  having  ceased  to  be  a  shareholder  of  the 
company  shall  be  liable  for  the  payment  of  any  debt  for 
which  any  such  judgment,  decree,  or  order  shall  have  been 
so  obtained,  for  which  he  would  not  have  been  liable  as  a 
partner  in  case  a  suit  had  been  originally  brought  against 
him  for  the  same;  nor  shall  this  act  be  deemed  to  enable 
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any  party  to  a  suit  to  recover  from  any  individual  share-  1843. 
holder  of  the  company,  or  any  other  person  whomsoever, 
any  other  or  greater  sum  than  might  have  been  recovered 
if  this  act  had  not  been  passed/'  And  the  17th  enacts, 
''that,  in  case  any  action,  suit,  or  other  proceeding  in 
respect  of  any  demand  against  the  company  shall  be  insti* 
tnted  or  prosecuted  against  any  shareholder  or  former 
shareholder  of  the  company  in  any  other  manner  than 
under  the  powers  and  authorities  hereinbefore  given,  and 
in  case  such  shareholder  shall,  by  virtue  of  any  judgment 
or  decree  in  such  action,  suit,  or  other  proceeding,  or 
under  any  execution  to  be  issued  in  respect  thereof,  or 
otherwise,  pay  any  sum  of  money,  damages,  costs,  or  ex* 
penses,  he  shall,  in  respect  to  such  last-mentioned  payment, 
be  entitled  to  all  such  indemnities,  rights,  powers,  and  re- 
medies in  all  respects,  for  reimbursing  himself,  or  for  en- 
forcing contribution,  according  as  the  case  may  be,  in 
respect  of  all  monies,  damages,  costs,  or  expenses  so  paid 
by  him  as  aforesaid,  as  are  hereinbefore  given  in  cases 
where  execution  shall  have  issued  upon  any  judgment  or 
decree  obtained  in  any  action,  suit,  or  other  proceeding 
mstituted  or  prosecuted  under  the  powers  given  by  this 
acf  What  is  that  but  a  direct  recognition  of  the  liability 
of  individual  shareholders  still  to  be  sued  ?  I  therefore 
think  this  first  objection  falls  to  the  ground. 

2.  Upon  the  other  point,  I  agree  that  the  plaintiff  was 
bound  to  make  out  to  the  satisfaction  of  the  jury  that  the 
defendant  was  a  shareholder  and  partner  in  the  concern  at 
the  time  this  debt  was  contracted.  In  the  first  place,  it 
has  been  contended  that  this  company  could  have  no  legal 
existence  until  the  patents  referred  to  in  the  preamble  of 
the  act  had  been  purchased,  and  of  this  there  was  no  evi- 
dence. But  I  cannot  discover  anything  in  the  act  that 
renders  it  compulsory  on  the  company  to  purchase  the 
patents,  or  makes  such  purchase  a  condition  precedent  to 
their  right  to  carry  on  trade.     And  this  objection  was  not 
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1843.  made  at  the  tri^il:  on  the  contrary^  the  whole  course  of  the 
evidence  shewed  that  the  company  were  actually  carrying 
on  the  trade  for  the  purpose  of  which  they  were  constituted. 
This  point,  therefore,  also  fails.  Then^  as  to  the  rest^  it 
was  enough  if  there  was  some  evidence  to  shew  that  the 
defendant  was  a  partner  in  the  concern  at  the  time  of  the 
supply  in  respect  of  which  the  action  is  brought.  The  act 
received  the  Royal  assent  on  the  2l8t  of  June^  1841. 
We  find  this  defendant  with  others  previously  entering 
into  a  contract  to  procure  the  act.  His  name  appears  in 
the  act  as  a  proprietor  of  shares  in  the  capital  of  the  com- 
pany :  and  we  find  him  afterwards  attending  meetings  of 
the  shareholders — several  in  March  and  Aprils  1842 — and 
signing  a  deed  of  settlement  containing  a  recital  that  the 
works  were  going  on.  Is  not  this  evidence  that  the  de* 
fendant  admitted  himself  to  have  been  a  partner  or  share* 
holder  in  the  company  from  the  commencement?  It  ap- 
pears to  me  that  there  was  ample  evidence  from  which  the 
jury  might  infer  that  the  defendant  was  by  his  own  assent 
held  out  as  a  partner :  and  that  they  justly  drew  such  in- 
ference. I  am^  therefore^  of  opinion  that  the  rule  for  enter- 
ing a  nonsuit  must  be  discharged. 

Erskine^  J. — I  am  of  the  same  opinion.  This  is  an 
action  for  goods  sold  and  delivered,  to  which  the  defend- 
ant by  his  plea  denies  his  liability.  In  order  to  sustain 
the  action,  therefore,  it  was  enough  for  the  plaintiff  to 
shew  at  the  trial  that  the  goods  in  question  were  supplied 
either  to  the  defendant  individually  or  to  some  firm  of 
which  he  was  at  the  time  a  member.  It  was  shewn  that 
the  goods  were  delivered  at  the  premises  of  a  company, 
who  called  themselves  "  The  Patent  Rolling  and  Compres- 
sing Iron  Company :''  and  the  question  was  whether  at  the 
time  of  such  delivery  the  premises  were  occupied  by  the 
company,  and  the  defendant  a  member.  In  order  to  make 
out  that,  the  plaintiff  proved,  that,  in  September,  1841 
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(the  goods  having  been  supplied  in  July  in  that  year)^  the  1843. 
defendant  executed  a  deed  of  settlement^  whereby  he  be- 
came a  subscriber  to  the  concern  to  the  extent  of  2500/., 
and  which  deed  recited  a  former  deed  of  the  Ist  of  Fe- 
bruary, 1841,  whereby  the  defendant  and  others  contracted 
to  furnish  a  certain  sum  to  obtain  an  act  of  parliament, 
and  further  recited  that  an  act  had  been  obtained,  that 
premises  had  been  taken  for  the  company  and  adapted 
for  the  purpose  of  carrying  on  business,  that  machinery 
had  been  set  up,  and  that  the  company  was  in  operation. 
That  shewed  the  defendant  to  have  been  a  subscriber  and 
partner  in  the  concern  in  September :  but  then  it  appears 
from  the  first  deed  that  he  was  a  party  originaUy  engaged 
in  the  formation  of  the  company :  and  his  name  appears 
in  the  act  of  parliament  as  a  subscriber  and  partner.  And 
it  also  appeared  that  he  had  attended  several  meetings  of 
the  directors  in  March  and  April,  1842.  Now,  we  are 
asked  to  say  that  there  was  no  evidence  from  which  a  jury 
could  properly  infer,  that,  in  the  month  of  July,  1841,  the 
defendant  was  a  party  concerned  in  this  company.  It  ap- 
pears to  me,  that,  not  only  was  there  evidence  which  war- 
ranted them  so  to  infer,  but  that,  if  their  verdict  had  been 
the  other  way,  it  would  have  been  so  unsatisfactory  that  the 
Court  would  have  been  justified  in  sending  the  cause  down 
again. 

The  next  question  is,  whether  there  is  anything  in  the 
act  of  parliament  to  deprive  the  plaintiff  of  his  common 
law  right  to  sue  the  defendant.  It  is  said  that  the  company 
was  formed  for  the  express  purpose  of  purchasing  and  car- 
lying  on  business  under  certain  patents,  that  the  whole 
object  of  the  act  has  reference  to  that  purpose,  and  that, 
unless  the  plaintiff  could  shew  that  the  company  had  actu- 
ally purchased  the  patents,  there  was  nothing  to  shew  the 
defendant  to  be  a  partner  in  any  concern  having  a  legal 
existence.  It  appears  to  me,  however,  that  the  purchase 
of  the  patents  was  not  a  condition  precedent    Then,  it  ii 
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1843.  said^  that  creditors  of  the  company  are  precluded  from  8tt-> 
ing  individual  shareholders,  because  the  5th  section  of  the 
act  provides,  that,  in  all  actions,  suits,  and  other  legal  pro- 
ceedings to  be  thereafter  instituted  against  the  company, 
it  shall  be  sufficient  to  state  the  name  of  the  secretary  or 
some  one  of  the  directors  (or,  where  there  shall  be  no 
secretary  or  director,  then  the  name  of  some  one  of  the 
shareholders  for  the  time  being  of  the  company),  as  the 
nominal  defendant,  representing  the  company  in  such  pro- 
ceedings; and  therefore,  as  there  were  directors  and  a 
secretary  appointed  here,  the  action  should  have  been 
brought  against  one  of  them,  instead  of  against  the  present 
defendant.  If  the  expression  used  in  this  clause  had  been, 
that  *'  all  actions  shall  be  brought  against  the  secretary,'' 
&c.,  and  there  had  been  nothing  to  shew  that  the  legisla- 
ture had  used  the  word  ''shall''  in  any  other  than  the  im- 
perative sense  that  naturally  belongs  to  it,  then,  under  the 
authority  of  the  case  of  Steward  v.  Greaves,  10  M.  &  W. 
711,  we  must  have  held  that  the  plaintiff  was  bound  to  sue 
the  secretary  or  one  of  the  directors,  according  to  the  terms 
of  the  act.  But  here  the  act  merely  says  *'it  shall  be  suf- 
ficient" to  sue  the  secretary  or  a  director;  making  it  op- 
tional  only  and  not  imperative.  The  concluding  words  of 
the  5th  section — "  provided  always  that  any  party  suing 
the  company  may,  if  he  think  fit,  join  any  shareholders  of 
the  company,  or  persons  who  shall  have  been  shareholders 
of  the  company,  together  with  such  nominal  party,  as  de- 
fendants in  equity,  for  the  purpose  of  discovery,  or  in  case 
of  fraud"— are  relied  on  to  shew  that  this  is  not  the  true 
construction  of  the  clause.  Those  words,  however,  do  not 
lead  my  mind  to  any  such  result.  The  object  of  the  pro- 
viso clearly  was  to  enable  a  plaintiff  to  join  any  of  the 
shareholders  with  the  nominal  plaintiff  in  cases  where  it 
might  be  necessary  to  bring  them  personally  before  the 
Court.  If,  therefore,  the  case  had  rested  upon  the  5th  sec- 
tion alone,  I  should  have  been  of  opinion  that  there  was 
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nothing  to  take  away  the  common  law  right  to  sue  any         1843. 
one  of  the  shareholders.     But  the  17th  section  clearly      ^^ 
contemplates  that  parties  may  sue  otherwise  than  under  «. 

the  provision  contained  in  s.  5.  Then^  referring  to  the  81st 
section,  the  legislature  seems  to  have  been  curiously  anxi- 
ous that  they  should  not  be  understood  as  taking  away  any 
common  law  responsibility  from  the  individual  members  of 
the  company:  that  section  provides  ''that  nothing  hereiil 
contained  shall  extend  to  incorporate  the  company,  or  to 
relieve  or  discharge  the  company,  or  any  of  the  sharehold- 
ers thereof,  from  any  responsibility,  duty,  contract,  or  ob- 
ligation whatever  to  which  by  law  they  now  are  or  at  any 
time  hereafter  may  be  subject  or  liable,  either  as  between 
such  company  and  other  parties,  or  as  between  the  company 
and  any  of  the  individual  shareholders  thereof  and  others, 
or  as  between  themselves,  or  in  any  manner  whatever.'' 
Upon  the  whole,  I  think  the  act  leaves  the  liability  of  the 
shareholders  exactly  where  it  was  at  common  law. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 
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Monday,  ThE  ThAMES  HaVEN  BoCK  AND  BaILWAT  CoMPANT 

By  the  108th       T> 

Bection  of  the  J3Y  the  6  &  7  WilL  4,  c.  cviii,  a  company  was  incorpo- 

c.  cviu,  the  act  rated  by  the  name  and  style  of  "  The  Thames  Haven  Dock 

^Th^^  and  Railway  Company/'  the  professed  object  being  the 

Haven  Dock  making  a  railway  from  or  near  Bomford^  in  the  county  of 

Company,  it  is  Esscx^  to  Shell  Haven,  in  the  same  county,  and  the  con- 

bnsinessand^  *  structing  a  tidc-dock  at  the  termination  of  the  railway,  at 

concerns  of  the  Shell  Haven, 

company  shall 

be  carried  on  The  94th  scction  enacts  that  the  first  general  meeting  c^ 

nagementof  the  said  company  shall  be  held  within  six  months  after  the 

to  be  ch^J^"  passing  of  the  act;  and  that,  after  such  first  general  meet- 

fromtimeto  ing,  there  shall  be  a  half-yearly  general  meeting  of  the 

time  from  *      t\  ^  i    •       * 

amongst  a  par-    Company  in  February  and  m  August  m  each  and  every 

ticular  class  of 
proprietors,  and  ycar. 

^ra""^'  '^^  ^^^^  section  enacts,  "that,  if  at  any  such  general 

have  the  general  meeting  there  shall  not  be  twenty  proprietors  present 
direction,  '  who  shall  be  holders  of  at  least  five  hundred  shares  in 
cnoe,"wada)n-  ^hc  aggregate,  within  two  hours  from  the  time  appointed 
troi  of  the  bu-    for  guch  meeting,  no  choice  of  directors  shall  be  made, 

smess  and  *"  ' 

concerns  of 

the  company,  and  the  custody  of  the  common  seal  of  the  said  company,  with  power  to  use 
the  same  on  their  behalf,  &c.,  and  to  do  all  other  things  necessary  or  to  be  deemed  by  them  pro- 
per or  expedient  for  carrying  on  the  business  and  concerns  of  the  company,  and  to  enforce, 
perform,  and  execute  all  the  powers,  authorities,  privileges,  acts,  and  things  in  relation  to  the 
sud  company,  and  to  bind  the  said  company,  as  if  the  same  were  done  by  the  whole  corporation, 
&o.  By  8.  109,  nine  individuals  are  named  as  the  first  directors,  and  provision  is  made  for 
their  retirement  by  rotation,  and  the  election  of  new  directors,  the  number  of  such  new 
directors  to  be  twelve.  Section  110  authorizes  the  re-election  of  former  directors.  Section 
111  disqualifies  certain  proprietors  from  being  chosen  directors.  Section  112  enacts,  that, 
when  and  so  often  as  any  director  to  be  elected  by  virtue  of  this  act  shall  die,  or  resign,  or 
become  disqualified  or  incompetent  to  act  as  a  director,  or  shall  cease  to  be  a  director  by  any 
other  means  than  by  going  out  of  office  under  s.  109,  U  shall  be  lawful  for  the  remaining 
directors  to  elect  some  other  proprietor  duly  qualified  to  be  a  director,  who  shall  continue 
in  ofllce  so  long  only  as  the  person  in  whose  place  or  stead  he  may  be  elected  would  have  been 
entitled  to  continue  in  office,  had  he  lived  and  remained  in  office.  By  s.  l\^,five  directors 
are  declared  sufficient  to  constitute  a  *'  court  of  directors."  And  by  s.  123,  the  company  are 
empowered  to  sue  for  calls. 

In  an  action  against  a  proprietor  for  calls,  the  defendant,  after  the  cause  was  at  issue  and  had 
been  set  down  for  trial,  moved  to  set  aside  the  proceedings,  on  the  ground  that  the  directors 
consisted  of  seven  only,  and  therrfore  the  action  was  brought  without  authority,  and  suggesting 
fraud : — Held,  that  the  clause  empowering  the  directors  to  fill  up  vacancies  in  their  iMdy  was 
directory  only,  that  the  Court  could  not  try  the  question  of  fraud  upon  affidavit,  and  that  the 
application  was  too  late. 
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hor  shall  any  business  be  done^  but  Id  such  case  there        lS43. 
shall  be  another  meeting  of  the  said  company  at  the      ^     '^^'^ 
same  place  and  the  same  hour  at  the  expiration  of  seven  Havbn  Docm 
days  then  next;  and  if  at  such  adjourned  meeting  such  railway  Co, 
sufficient  number  of  proprietors  shall  not  then  attend       „  ^^ 
within  the  time  last  aforesaid^  the  directors  for  the  time 
being  shaU  continue  to  act  and  have  the  same  powers  as 
they  had  and  were  possessed  of  until  the  next  general  ge- 
neral half-yearly  meeting,  or  until  new  directors  shall  be 
appointed.'' 

The  108th  section  of  the  act  enacts,  ^'  that  the  business  S.  los.  Nam- 
and  concerns  of  the  said  company  shall  be  carried  on  under  and  tfaeir  pow ' 
the  management  of  twelve  directors  to  be  chosen  from  time  ^' 
to  time  from  amongst  the  proprietors  for  the  time  being  of 
the  said  company  qualified  by  holding  ten  shares  or  up- 
wards each;  and  such  directors  shall  have  the  general 
management^  direction,  superintendence,  and  control  of 
the  business  and  concerns  of  the  said  company,  and  the 
custody  of  the  common  seal  of  the  said  company,  with 
power  to  use  the  same  on  their  behalf,  and  also  the  custody 
of  the  books  of  account,  and  other  books,  deeds,  and 
papers,  and  shall  have  power  to  direct  the  investment, 
calling  in  and  laying  out,  sale  and  disposal  of  the  stock, 
effects,  funds,  monies,  and  securities  of  the  company,  and 
all  other  the  dealings  of  the  company,  and  to  call  and 
appoint  the  times  and  places  of  holding  general  and  other 
meetings  of  the  proprietors,  and  to  superintend,  direct, 
and  control  the  correspondence  and  mode  of  keeping  the 
accounts,  and  the  ascertainment  of  dividends  and  the 
profits  on  shares,  and  to  do  all  other  things  necessary  or  to 
be  deemed  by  them  proper  or  expedient  for  carrying  on 
the  business  and  concerns  of  the  company,  and  to  enforce, 
perform,  and  execute  all  the  powers,  authorities,  privileges, 
acts,  and  things  in  relation  to  the  said  company,  and  to  bind 
the  said  company,  as  if  the  same  were  done  by  the  whole  cor- 
poratiouj  except  such  as  are  hereby  required  to  be  done  at 
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1843.  some  general  or  special  meeting  of  the  said  company;  and 
~^'^"^  the  directors  for  the  time  being  shall  have  power  to  frame 
Havbn  Dock  rules  and  regulations^  and  prescribe  the  orders  and  direc- 
Raxlwat  Co.  ^^^^  ^^^  carrying  on  the  business  and  concerns  of  the  said 
Hall  Company,  and  alter  and  rary  the  same  from  time  to  time  as 
they  in  their  discretion  shall  think  fit;  and  all  such  rules 
and  regulations  shall  have  the  force  of  bye-laws,  provided 
the  same  be  not  repugnant  to  any  of  the  provisions  of  this 
act,  nor  to  any  bye-law  which  may  have  been  duly  passed 
at  any  general  or  special  meeting  of  the  proprietors  of  the 
said  company;  and  no  individual  proprietor,  not  being  a 
director  (except  as  hereinafter  provided),  shall  have  a  right 
to  any  interference,  management,  direction,  or  control  in 
or  over  the  business  and  concerns  of  the  said  company  or 
the  capital  stock  or  eflFects  thereof/' 
S.109.  Election  The  109th  section  enacts,  "  that  [nine  individuals  therein 
named]  shall  be  and  they  are  hereby  appointed  the  first  or 
present  directors  of  the  said  company  under  this  act,  and 
they  shall,  unless  they  or  any  of  them  shall  sooner  die, 
resign,  or  become  disqualified  as  hereinafter  mentioned, 
continue  in  ofiice  until  the  first  general  meeting  of  the 
said  company  to  be  held  next  after  the  passing  of  this  act; 
and  at  such  last-mentioned  meeting  all  the  said  directors 
shall  go  out  of  office,  and  twelve  directors  shall  be  elected 
in  their  place  and  stead,  who  shall  continue  in  ofiice  until 
the  first  half-yearly  meeting  of  the  said  company  in  the 
year  1838,  and  at  such  first  half-yearly  meeting  in  the 
year  1838,  three  of  the  directors  who  shall  have  been  so 
elected  as  aforesaid  (to  be  determined  by  ballot  amongst 
themselves)  shall  go  out  of  office;  and  at  each  first  half- 
yearly  general  meeting  in  the  three  following  years  three 
of  the  directors  who  shall  have  been  so  elected  as  aforesaid 
(to  be  determined  by  ballot  amongst  themselves)  shall  go 
out  of  office,  and  at  each  first  half-yearly  general  meeting 
in  every  subsequent  year  the  three  directors  who  shall 
have  been  longest  in  office  since  their  last  election  shall  go 
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out  of  officci  and  at  every  general  half-yearly  meeting  at         1843. 
which  three  directors  are  to  go  out  of  office  as  aforesaid      ~,   ^ 
three  new  directors  shall  be  elected/'  Havbn  Dock 

Section  110 — "  Provided  always,  and  be  it  further  enact-  railway  Co. 
ed,  that  (notwithstanding  anything  hereinbefore  contained        uIll 
to  the  contrary)  any  director  who  shall  by  ballot  or  rota-  s.  iio.  lU- 
tion  go  out  of  office  as  aforesaid,  may  be  immediately  or  at  •^^^^i**- 
any  future  time  re-elected  by  the  said  company  as  a  di- 
rector of  the  said  company,  and  after  such  re-election  he 
shall,  with  reference  to  the  going  out  in  rotation,  be  con- 
sidered as  a  new  director.*' 

Section  111 — "Provided  always,  and  be  it  further  enact-  S.  ill.  Per- 
ed,  that  no  person  holding  any  office,  place,  or  employ-  &!d'fromactiiif 
ment,  or  being  concerned  or  interested  in  any  contract,  "  diwcton. 
under  the  said  company,  shall  be  capable  of  being  chosen, 
or,  being  so  chosen,  of  continuing  a  director  of  the  said 
company,  nor  shall  any  director  be  capable  of  accepting 
any  office,  place,  or  employment,  or  of  taking  or  being 
concerned  or  interested  in  any  contract,  under  the  said 
company;  and,  in  either  of  the  said  last-mentioned  cases, 
the  party  so  offending  shall  forfeit  the  sum  of  50/.  during 
the  time  he  shall  be  a  director  of  the  said  company;  and 
if  any  director  of  the  said  company  shall  at  any  time  sub- 
sequent to  his  election  accept  or  continue  to  hold  any 
other  office  or  place  of  trust  or  profit  under  the  said  com- 
pany, or  shall  either  directly  or  indirectly  be  concerned  in 
any  contract  with  the  said  company,  or  shall  participate  in 
any  manner  in  any  work  to  be  done  for  the  said  company, 
or  shall  at  any  time  cease  to  be  a  proprietor  of  ten  shares 
at  least  in  the  said  undertaking,  the  office  of  such  director 
shall  thereupon  become  vacant,  and  he  shall  thenceforth 
be  disqualified  from  voting  or  acting  at  any  succeeding 
meeting  of  directors:  Provided,  nevertheless,  that,  until 
the  disqualification  of  any  director  shall  have  been  com- 
municated to  and  recorded  by  a  court  of  directors,  every 
act  and  proceeding  to  which  such  disqualified  director 
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shall  have  been  a  party  shall  be  as  binding  and  effectual 
as  if  no  such  disqualification  had  taken  place:  Provided 
also,  that  it  shall  be  lawful  for  any  general  meeting  to 
exempt  any  particular  person  or  persons  from  the  opera- 
tion of  this  present  clause,  in  case  they  shall  deem  it 
advantageous  so  to  do/' 

The  112th  section  enacts,  ''  that,  when  and  so  often  as 
any  director  to  be  elected  by  virtue  of  this  act  shall  die,  or 
resign,  or  become  disqualified  or  incompetent  to  act  as  a 
director,  or  shall  cease  to  be  a  director  by  any  other  means 
than  by  going  out  of  office  as  aforesaid,  it  shall  be  lawful 
for  the  remaining  directors  to  elect  some  other  proprietor 
duly  qualified  as  aforesaid  to  be  a  director;  and  every  such 
proprietor  so  elected  to  fill  up  any  such  vacancy  shall  con- 
tinue in  office  so  long  only  as  the  person  in  whose  place  or 
stead  he  may  be  elected  would  have  been  entitled  to  cour 
tinue  in  office,  had  he  lived  and  remained  in  office.'' 

The  116th  section  enacts,  ^*  that  the  directors  for  the 
time  being  of  the  said  company  shall  meet  together  at  the 
office  of  the  said  company  once  at  least  in  every  two  calen- 
dar months,  and  at  such  other  times  as  they  shall  think 
proper,  and  at  such  other  times  as  they  shall  be  convened 
as  hereinafter  mentioned ;  and  each  of  such  meetings  shall 
be  styled  '  A  Court  of  Directors ;'  but  no  meeting  of  di- 
rectors shall  be  deemed  a  court  competent  to  enter  and 
determine  upon  business  unless  at  Itaatfive  directors  shall 
be  present  at  the  commencement  of  the  business,  and 
when  a  decision  takes  place  upon  the  whole  or  any  part  of 
the  business;  and  if,  on  the  day  appointed  for  such  meeting, 
a  sufficient  number  of  directors  to  constitute  a  court  shall 
not  attend,  then  and  in  every  such  case  the  said  meeting 
shall  be  adjourned  to  the  next  or  some  subsequent  day  by 
the  directors  then  present,  but,  if  none  be  present,  then  by 
the.  secretary  of  the  said  company,  or  such  other  person  as 
shaU  attend  in  bis  place;  and  any  director  shall  he  at 
liberty  to  call  an  extraordinaiy  meeting  of  directors,  upon 
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sncli  notice  and  in  such  manner,  and  to  consist  of  at  least        i^^^ 
such  number  (not  being  less  than  five),  as  shall  from  time  - 

to  time  be  provided  by  the  bye-laws  of  the  company  or  Hat«n''dock 
the  orders  of  the  court  of  directors,*'  &c,  Raili^t  Co 

The  118th  section  enacts,  '^  that  the  directors  shall  have  *- 

Haix* 

full  power  from  time  to  time  to  make  such  calls  of  money  ^^  ^jg^  Dkec. 
from  the  several  subscribers  to  and  proprietors  for  the  toratomak* 
time  being  of  the  said  undertaking,  not  exceeding  in  the 
whole,  including  the  sums  already  paid  in  respect  of  such 
share,  the  sum  of  50/.  for  each  share,  as  they  shall  from 
time  to  time  find  necessary  for  the  purposes  of  the  said 
undertaking,  so  that  no  such  call  shall  exceed  the  sum  of 
5/.  upon  each  share  in  the  said  undertaking,  and  so  that 
the  total  amount  of  such  calls  in  any  one  year  shall  not 
exceed  20/.  upon  each  share,  and  that  there  shall  be  an 
interval  of  three  calendar  months  at  least  between  every 
two  successive  calls,  and  that  such  several  smns  of  money 
so  to  be  called  for  shall  be  paid  into  such  bank  or  banks, 
or  to  such  person  or  persons,  and  at  such  time  and  place 
and  in  such  manner,  as  the  said  directors  shall  frcMn  time 
to  time  order  and  appoint,  of  which  time  and  place  twenty- 
one  days'  notice  at  the  least  shall  be  previously  given  by 
advertisement,  under  the  hand  of  the  secretary  for  the 
time  being,  inserted  in  two  or  more  London  newspaper^ 
and  in  one  or  more  newspaper  or  newspapers  usually  cir- 
culating in  the  said  county  of  Essex/' 

The  119th  section  enacts,  ''that  the  court  of  directors  s.  119.  Court 
for  the  time  being  shall  have  full  power  and  authority  to  ^^'^^^^"' 
use  the  common  seal  on  behalf  of  the  said  company,  and 
all  contracts  in  writing  relating  to  the  affairs  of  the  said 
company  which  shall  be  signed  by  any  three  of  the  direc- 
tors in  pursuance  of  a  resolution  of  a  court  of  directors 
shall  be  binding  on  the  said  company  and  all  other  parties 
thereto,  their  respective  successors,  heirs,  executors,  and 
administratorsy  and  actions  and  suits  may  be  maiatainfid 
thereon,  and  damages  and  oosts  recovered  by  or  against 
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1843.        the  said  company  or  any  other  parties  thereto  failing  in 
"^     ^     "      the  execution  thereof/' 

Tbamss 

Hatsn  Dock      And  the  128rd  section^  ''  that  the  several  parties  who 
Railway  Co.  ^*^®  subscribed  or  who  shall  hereafter  subscribe  for  or 
^'  towards  the  said  undertaking,  and  every  proprietor  of  any 

S.  123.  ActionB  share  in  the   said  undertaking,  shall  pay  and  they  are 
for  caUf .  hereby  required  to  pay  the  respective  sums  of  money  by 

them  respectively  subscribed  for,  or  such  parts  or  propor- 
tions thereof  as  shall  from  time  to  time  be  called  for  by 
the  directors,  by  virtue  of  and  pursuant  to  the  powers  and 
authorities  of  this  act,  to  such  persons  and  at  such  times 
and  places  as  the  directors  shall  from  time  to  time  in 
manner  hereinbefore  mentioned  direct  and  appoint;  and, 
if  any  proprietor  of  any  such  shares  shall  refuse  or  neglect 
to  pay  his  rateable  proportion  of  the  money  so  to  be  called 
for,  at  such  time  and  in  such  manner  as  aforesaid,  then 
and  in  such  case,  and  so  often  as  the  same  shall  happen, 
such  proprietor  shall  pay  interest  for  the  same  after  the 
rate  of  5/.  per  centum  per  annum  fix)m  the  day  appointed 
for  payment  thereof  up  to  the  time  when  the  same  shall  be 
actually  paid;  and,  if  any  proprietor  of  any  such  share 
shall  neglect  or  refuse  so  to  pay  such  his  rateable  propor- 
tion, together  with  interest  (if  any)  accruing  for  the  same, 
for  the  space  of  one  calendar  month  next  after  the  day 
appointed  for  the  payment  thereof  as  aforesaid,  then  it 
sfiall  be  lawfid  for  the  said  company  to  sue  for  and  recover 
the  same,  with  full  costs  of  suit,  in  any  of  his  Majesty's 
Courts  of  record,  by  action  of  debt  or  on  the  case,  or  by 
bill,  suit,  or  information,  wherein  no  essoign,  wager  or 
protection  of  law,  nor  more  than  one  imparlance,  shall  be 
aUowed/' 

In  December,  1841,  the  present  action  was  commenced 
against  the  defendant  for  two  calls  of  50s.  each,  alleged  to 
be  due  from  the  defendant  as  a  proprietor  of  shares  in  the 
undertaking.  The  declaration  was  in  debt,  in  the  form 
given  by  the  act.     The  defendant  pleaded — first,  nevec 
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indebted — secondly,  that  he  was  not  proprietor  of  the         1843. 

shares  in  the  declaration  mentioned — thirdly,  that,  before      '*"'*^' 

Thamss 
the  calls  in  the  declaration  mentioned  were  made  or  be-  Havbn  Dock 

came  due,  at  a  meeting  of  the  said  company  duly  con-  railway  Co. 

▼ened  for  that  purpose,  it  was  resolved  and  agreed  that        „  ** 

anch  of  the  proprietors  as  elected  so  to  do  and  gave  due 

notice  thereof  to  the  company,  should  be  at  liberty  to  re* 

linquish  their  shares  and  quit  the  company,  and  upon  their 

so  doing  should  receive  back  their  quota  upon  the  amount 

paid  per  share  of  the  funds  of  the  said  company  then 

remaining  in  hand  after  payment  of  expenses;  that  the 

defendant  elected  to  quit  the  said  company  accordingly, 

and  gave  due  notice  of  his  intention  to  the  said  company 

so  to  do;  and  that  the  defendant  had  from  thence  hitherto 

always  been  ready  and  willing  to  quit  the  said  company, 

and  to  execute  all  acts  necessary  for  that  purpose,  of  which 

the  said  company  had  notice,  but  the  said  company  re-> 

fused  to  allow  him  so  to  do,  and  hindered  and  prevented 

him  from  so  doing — ^fourthly,  that  the  said  company  was 

fraudulent  and  illegal,  and  a  common  nuisance,  and  not  in 

any  way  a  bonft  fide  undertaking.    Issue  was  joined  in 

May,  1842,  and  notice  of  trial  given  for  the  adjourned 

sittings  after  last  Trinity  term,  when  the  cause  was  made 

a  remauet  until  the  sittings  after  the  present  term. 

Bompas,  Serjeant,  on  the  part  of  the  defendant,  on  a 
former  day  in  this  term,  obtained  a  rule  to  shew  cause  why 
all  proceedings  in  the  action  should  not  be  set  aside,  and 
why  James  Esdaile,  John  Barclay,  Benjamin  IfiU,  Robert 
Ewart  Norman,  Ernest  Vaux,  Richard  Baker  Wingfield| 
and  John  Robert  Thompson,  or  their  attorney,  should  not 
pay  the  costs  of  the  action  and  of  the  application. — ^The  affi- 
darits  upon  which  the  motion  was  founded,  stated,  that,  on 
the  28th  of  September,  1836,  the  first  general  meeting  of 
the  company  was  held,  at  which  meeting  the  first  directors 
of  the  company  went  out  of  office,  and  twelve  persons  were 
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1843.  then  elected  as  directors  in  their  stead;  that,  on  the  28th 
-^  ^  of  August,  1837,  the  second  half-yearly  meeting  of  the 
Hatxn  Dock  company  was  held,  when  the  directors  reported  that  they 
iUiLWAT  Co.  had  been  prevented  commencing  the  intended  works,  and 
22^^^  that  they  felt  that  the  shares  were  in  too  few  hands  to  en- 
able them  to  anticipate  success  to  the  undertaking,  and  it 
was  then  unanimously  resolved  that  the  affairs  of  the  com- 
pany should  be  wound  up  and  the  company  dissolved  as  to 
all  such  parties  as  were  desirous  to  retire  therefrom,  and 
the  directors  then  stated  that  they  would  feel  it  their  duty 
to  carry  such  resolution  into  effect  in  such  way  as  should 
withdraw  all  responsibility  as  to  the  future  from  those  who 
might  be  disposed  to  retire;  that  the  defendant  testified 
bis  wish  to  retire,  and  at  the  secretary's  request  forwarded 
to  him  his  certificates  of  shares,  with  a  consent  to  relin- 
quish the  same;  that  the  chairman  of  the  company  and 
other  directors  thereupon  withdrew  from  the  said  company, 
together  with  the  solicitors  of  the  company  and  a  numerous 
body  of  proprietors;  that  the  defendant  had  been  informed 
and  believed,  that,  from  the  period  of  such  retirement  as 
last  mentioned  until  the  present  time,  no  legal  body  of 
directors  duly  qualified  and  elected  pursuant  to  the  provi- 
sions of  the  act  had  since  been  constituted,  and  that  no 
legal  or  competent  authority  had  since  become  substituted 
in  any  person  or  persons  whomsoever  for  exercising  or 
assuming  the  powers  or  authorities  conferred  by  the  act 
for  managing,  directing,  superintending,  and  controlling 
the  business  and  concerns  of  the  company,  and  that  this 
action  had  been  brought,  and  that  the  style  of  the  com- 
pany had  been  adopted  and  used  for  that  purpose  with- 
out any  sufficient  authority,  and  in  direct  violation  of  the 
true  intent  and  meaning  of  the  act,  and  particularly  of 
the  108th  and  109th  sections;  that  a  meeting  was  held 
on  the  18th  of  March,  1838,  which  meeting  did  not 
consist  of  the  number  of  proprietors  required  by  s.  98, 
and  that  at  such  meeting  no  election  of  directors  took 
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place,  but  instead  thereof  tbe  following  resolution  was         1843. 

passed — " that  the  vacancies  in  the  direction  be  left  to  be      7.   "     " 

Trambb 
filled  at  the  discretion  of  the  directors  themselves,  who  Havbn  Dock 

have  so  fully  proved  their  interest  and  care  of  the  com-  railway  Co. 
pany's  affairs;''  that  other  meetings  purporting  to  be  j^^ 
half-yearly  meetings  were  held  on  the  29th  of  August, 
1838,  and  the  27th  of  February  and  29th  of  August,  1839; 
that  no  meeting  was  held  for  the  half-year  ending  in  Fe- 
bruary, 1840,  with  reference  to  which  omission  the  then 
solicitors  of  the  company,  in  a  letter  addressed  to  one  of 
the  persons  then  acting  as  a  director^  observed — ''  At  pre- 
sent it  appears  to  us  the  creditors  of  the  company  have  no 
remedy  against  the  company,  there  being  no  secretary,  no 
office,  no  assets,  and  no  person  existing  to  create  assets  by  a 
call;''  that  a  meeting  was  held  on  the  29th  of  August, 
1840,  at  which  nothing  was  done ;  that  the  secretary  of 
the  company,  on  the  28th  of  November,  1840,  caused  an 
advertisement  to  be  inserted  in  the  Post  Magazine,  in 
which  it  was  represented  that  the  then  directors  of  the 
company  consisted  of  five  persons  resident  in  London  and 
seven  persons  resident  in  Manchester,  and  that  the  five 
London  directors  were  EsdaUe,  Barclay,  Vaux,  Wingfield, 
and  Thompson,  and  it  was  further  stated  that  "  some  in- 
fluential gentlemen  in  London  had  consented  to  supply 
the  places  of  the  Manchester  directors,  who  had  expressed 
their  willingness  to  retire,  and  that  the  names  of  the  new 
directors  were  necessarily  omitted  till  they  were  actually 
appointed  in  the  form  required  by  the  act;"  that  the 
deponent  had  been  informed  and  believed  that  no  such 
appointment  as  that  last  mentioned  had  since  been  made 
either  in  the  form  required  by  the  act  or  in  any  other 
form ;  that  the  five  London  residents  above  mentioned  had 
up  to  the  present  time  continued  to  act  as  directors  of  the 
company ;  and  that  the  only  addition  that  had  been  made 
to  their  number,  was,  that  two  persons  of  the  name  of 
Norman  and  Ifill  had  for  about  two  years  past  been  asso- 
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1843.        ciated  with  them.    The  affidavits  then  proceeded  to  state 
^    ^  the  issuing  of  a  prospectus  by  the  secretary  in  May^  1841, 

Haven  Dock  in  which  the  names  of  Esdaile,  Barclay^  Ifill,  Norman, 
Railway  Co.  Vaux,  Wingfield,  and  Thompson  appeared  as  the  directors ; 
Hall  *^**  meetings  were  held  on  the  5th  of  February,  1841 
(which  was  adjourned  to  the  4th  and  afterwards  to  the 
11th  of  March,  for  wdnt  of  the  attendance  of  the  neces- 
sary number  of  proprietors),  in  August,  1841,  and  on  the 
23d  of  February,  1842  (at  which,  notwithstanding  the  non- 
attendance  of  the  required  number  of  proprietors,  three  of 
the  directors,  viz.  Esdaile,  Vaux,  and  Wingfield,  went 
through  the  ceremony  of  going  out  of  the  direction  and 
being  re-elected) ;  that  the  proposed  works  for  which  the 
act  was  passed  had  never  been  commenced,  and  there  was 
no  probability  of  their  being  commenced,  the  company 
being  altogether  destitute  of  the  necessary  means,  and 
their  power  for  compulsory  purchases  of  land  having  long 
since  expired ;  that,  on  the  18th  of  May  last,  and  while 
this  and  other  similar  actions  were  still  pending,  the  at* 
torney  acting  for  the  directors  in  this  matter,  on  behalf  of 
and  as  attorney  for  Amsinck,  the  secretary,  convened  a 
meeting  of  Amsinck's  creditors;  that,  at  that  meeting,  the 
attorney  proposed  that  the  creditors  should  give  Amsinck 
a  twelvemonth's  time  for  payment  of  his  debts,  and  repre- 
sented to  such  creditors,  that,  if  they  would  accede  to  such 
proposal,  Amsinck  would  be  enabled  to  satisfy  his  debts 
out  of  the  proceeds  of  the  actions  brought  at  the  suit  of 
the  company  for  recovery  of  calls. 

The  learned  Serjeant  submitted,  that,  the  company 
being  virtually  extinct,  there  was  no  person  who  could 
legally  authorize  the  attorney  to  proceed  for  calls,  and  that 
it  was  plain  that  the  names  of  the  seven  individuals  who 
assumed  to  act  as  directors  were  used  for  the  mere  purpose 
of  fraud  and  extortion.  ICresswellj  J. — Can  we  try  the 
question  in  this  summary  way?]  Where  an  attorney 
brings  an  action  without  proper  authority,  it  is  the  con- 


HILABT  TERM,  6  VICTORIA.  353 

atant  course  to  apply  to  the  Court  to  set  aside  the  proceed-        IMS. 
ings.     [Tindal,  C.  J. — The  proper  remedy  would  seem  to      Thames 
be  by  a  quo  warranto :  however,  the  rule  may  go.]  ^^^*kv^^^^ 

Railway  Co» 
Talfourd  and  ChanneU,  Serjeants  {Cory  was  with  them),  Hall. 
now  shewed  cause. — In  answer  to  the  application  they 
produced  the  affidavits  of  six  of  the  seven  directors  named 
in  the  rule,  of  Amsinck,  the  secretary,  and  also  of  the 
attorney.  The  secretary  in  his  affidavit  professed  to  give 
a  brief  history  of  the  proceedings  of  the  company  since 
his  introduction  to  it  in  the  character  of  secretary  in  the 
year  1835,  denied  generally  all  the  allegations  in  the  affi-* 
davits  on  which  the  rule  ,was  moved  except  as  regarded 
the  constitution  of  the  directors,  and  stated  that  the  calls 
in  question  had  been  made  and  the  proceedings  against 
the  defendant  taken  by  the  direction  and  consent  of  aU 
the  said  seven  directors.  The  directors  in  their  affidavit 
Bwore  that  all  the  statements  in  the  affidavit  of  the  se- 
cretary, so  far  as  related  to  matters  within  their  know- 
ledge, were  substantially  and  perfectly  correct.  And  the 
attorney  in  his  affidavit  distinctly  swore  that  the  action 
was  brought  by  the  direction  and  authority  of  the  court 
of  directors  of  the  company,  and  denied  the  statement 
imputed  to  have  been  made  by  him  at  the  meeting  of  Am- 
sinck's  creditors  on  the  18th  of  May  last,  but  admitted 
that  he  did  inform  the  creditors  then  present,  that,  in  the 
event  of  the  revival  of  the  company,  Amsinck  would  be 
enabled  satisfactorily  to  meet  his  engagements  out  of  the 
proceeds  of  the  shares  held  by  him  in  the  company,  and 
out  of  the  arrears  due  to  him  for  salary,  which  would  then 
be  paid. — ^The  application  is  wholly  unfounded:  it  calls 
upon  this  Court  to  decide  upon  motion  that  this  company 
— a  company  incorporated  by  act  of  parliament — has  no 
legal  existence:  it  in  effect  asks  this  Court  to  usurp  the 
functions  of  a  Court  of  equity,  and  to  grant  a  perpetual 
injunction  against  the  company  to  restrain  them  from 
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1843.  suing  for  calls.  It  has  been  already  decided,  in  The 
^^^^^^  Thames  Haven  Dock  and  Railway  Company  v.  Roaey  5  Scott, 
Haven  Dock  N.  R.  524,  2  Dowl.  N.  S,  104,  that  the  clauses  of  the  act 
Railway  Co.  regulating  the  number  and  election  of  directors  are  direc- 
Hall.  *^^  ouXy.  lErskine,  J. — The  ground  upon  which  the 
rule  was  granted,  was,  that  the  action  was  brought  hy 
the  attorney,  not  being  duly  authorized  by  the  company, 
nor  for  the  legitimate  purposes  of  the  company,  but  for 
the  private  advantage  of  a  person  assuming  to  be  the  se- 
cretary, and  for  other  and  improper  purposes.]  All  that 
is  distinctly  negatived  by  the  affidavits  in  answer.  It  is 
sworn  that  the  action  is  brought  under  the  sanction  and 
authority  of  the  directors;  and  if  the  company  has  no  legal 
existence,  as  is  suggested,  that  might  have  been  pleaded. 
Besides,  there  is  no  foundation  for  the  suggestion  that  the 
company  has  ceased  to  exist:  for,  by  an  act  obtained  in  the 
last  session,  5  &  6  Vict.  c.  Ixxxix,  which  received  the  Boyal 
assent  on  the  30th  of  June  last,  the  provisions  of  the  former 
act  are  re-enacted,  and  the  period  by  that  act  granted  for  the 
taking  and  using  land,  and  the  time  for  the  completion  of 
the  undertaking,  are  extended  and  enlarged  for  three  years 
from  the  4th  of  July,  1843.  [Tindal,  C.  J.— We  cannot  in 
this  manner  try  upon  affidavit  matters  of  fact  which  the 
plaintiffs  have  a  right  to  have  submitted  to  the  considera- 
tion  of  a  jury.  When  the  rule  was  granted,  we  did  not  know 
that  the  cause  was  ripe  for  trial:  and  we  certainly  should 
not  have  granted  it  but  for  the  suggestion  that  the  action 
was  brought  without  due  authority.] 

Bompas,  Serjeant  {Petersdorff  was  with  him),  in  sup- 
port of  the  rule. — The  Court  will  set  aside  proceedings, 
even  after  verdict,  where  it  appears  that  the  attorney  has 
instituted  them  without  authority— jDoe  d.  Hammeke  and 
Corporation  of  Plymouth  v.  Ellis,  2  Chit  170.  [Tlndal, 
C.  J. — ^There  the  corporation  disclaimed  the  attorney  who 
assumed  to  act  for  them.]  This  company  is  virtually  ex- 
tinct :  the  persons  who  professed  to  be  directors  had  no 
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legal  authority  to  act  as  such,  aud  could  not  authorize  an         1843. 
attorney  to  bring  the  action,  and  consequently  he  is  impro-       thamm 
perly  using  the  name  of  the  company.    Besides,  the  attorney  Hav«n  Dock 
for  a  corporation  can  only  be  appointed  under  seal:  Arnold  Railway  Co. 
V.  The  Mayor  of  Pook,  ante,  Vol.  5,  p.  741.     ITindal,        um. 
C.  J. — Here  the  party  appears  on  the  record  as  the  at- 
tomey  for  the  company.]     The  aflSdavits  upon  which  the 
rale  iras  moved  make  out  a  clear  case  of  fraud,  which  has 
received  no  answer.     Unless  the  defendant  can  raise  the 
question  in  this  form,  he  is  precluded  from  raising  it  at  all, 
for  he  cannot  raise  it  by  plea,  neither  can  it  be  raised  by 
evidence  before  the  jury,  by  reason  of  the  124th  section, 
which  enacts,  *'  that,  in  any  action  to  be  brought  by  the 
company  against  any  proprietor  of  any  share  in  the  said 
undertaking,  to  recover  any  money  due  and  payable  to  the 
said  company  for  or  by  reason  of  any  call  made  by  virtue 
of  tliis  act,  it  shall  be  sufficient  for  the  said  company  to 
declare  and  allege  that  the  defendant,  being  a  proprietor  of 
so  many  shares  in  the  said  undertaking,  is  indebted  to  the 
said  company  in  such  sum  of  money  as  the  calls  in  arrear 
shall  amount  to,  for  so  many  calls  of  such  sums  of  money 
upon  so  many  shares  belonging  to  the  said  defendant, 
whereby  an  action  hath  accrued  to  the  said  company  by 
virtue  of  this  act,  without  setting  forth  the  special  matters ; 
and  on  the  trial  of  such  action  it  shall  only  be  necessary  to 
prove  that  the  defendant  at  the  time  of  making  such  re* 
spective  calls  was  a  proprietor  of  such  shares  in  the  under- 
taking as  such  action  is  brought  in  respect  of,  and  that  such 
calls  were  in  fact  made,  and  that  notice  thereof  was  given 
as  directed  by  this  act,  without  proving  the  appointment  of 
the  directors  who  made  such  call  or  any  other  matter  what- 
soever ;  and  the  said  company  shall  thereupon  be  entitled 
to  recover  what  shall  appear  due,  including  interest,  com- 
puted as  aforesaid,  in  respect  of  such  calls,  unless  it  shall 
appear  that  any  such  call  exceeded  5/.  for  every  share  of 
60/.,  or  was  made  within  the  space  of  three  calendar 
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1843.         months  from  the  last  preceding  call,  or  that  calls  amount* 

Thames       ^°S  *^  more  than  20/.  in  the  whole  had  been  made  in  some 

Havbn  Dock  one  year;  and,  in  order  to  prove  that  such  defendant  was 

Railway  Co.  a  proprietor  of  such  shares  in  the  said  undertaking,  as 

Hall.        alleged,  the  production  of  the  book  in  which  the  secretary 

of  the  said  company  is  by  this  act  directed  to  enter  and 

keep  a  list  of  the  names  and  additions  and  places  of  abode 

of  the  several  proprietors  of  shares  in  the  said  undertaking, 

with  the  number  of  shares  they  are  respectively  entitled  to 

hold,  shall  be  prim&  facie  evidence  that  such  defendant  is 

a  proprietor,  and  of  the  number  or  amount  of  his  shares 

therein/' 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  rule  should  be 
discharged.  In  the  first  place,  the  application  is  made  too 
late :  there  is  no  suggestion  that  the  facts  have  recently 
come  to  the  defendant's  knowledge.  It  is  said  that  the 
attorney  has  no  right  to  appear,  inasmuch  as  it  is  not 
shewn  that  he  was  authorized  or  appointed  under  the  seal 
of  the  company.  That  point  was  not  made  on  the  motion. 
It  is  enough,  however,  to  say,  that,  consistently  with  any- 
thing that  appears,  there  may  have  been  an  appointment 
under  seal ;  and  we  will  not  assume  that  there  has  not. 
Independently  of  the  objection  to  the  motion  on  the  ground 
of  its  lateness,  I  am  of  opinion  that  it  is  answered  on  the 
merits.  I  agree,  that,  if  it  had  appeared  that  these  seven 
persons,  being  wholly  disconnected  with  the  company, 
were  fbr  improper  purposes  using  the  name  of  the  com- 
pany, we  should  have  stayed  the  proceedings.  But  the 
case  is  very  different  when  we  find  that  they  are  the 
persons  who  are  assuming  to  act  as  directors.  Many 
very  nice  points  may  arise  upon  the  act  of  parliament, 
which,  if  the  shareholders  neglect  to  take  advantage  of 
them  at  the  proper  time,  they  cannot  afterwards  set  up: 
and  many  of  the  provisions  are  directory  only,  and  a  non- 
compliance with  them  not  capable  of  being  offered  as  a 
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defeace  to  an  action  for  calls.    If  meetings  have  not  been        1843. 
duly  held  for  the  re-election  of  directors^  that  is  the  fault       Thames 
of  the  proprietors  themselves.     I  think  we  ought  not  to  ^^^^^^^^^^ 

interfere.  Railway  Co. 

V. 


Hall. 


EasKiNi::,  J. — ^Applications  to  the  Court  to  set  aside 
proceedings  on  the  ground  of  want  of  authority  in  the 
attorney  have  frequently  been  made  and  entertained ;  but 
in  all  those  cases^  the  applications  have  been  sanctioned 
by  both  plaintiff  and  defendant.     When  this  rule  was 
moved  for^  I  understood  that  there  were  no  persons  who 
were  competent  to  give  directions  to  the  attorney :  it  was 
stated^  that,  of  the  seven  individuals  assuming  to  act  as 
directors,  two  only  had  originally  been  appointed  pursuant 
to  the  provisions  of  the  act^  that  three  of  them  were  re- 
elected at  a  meeting  at  which  the  required  number  of 
shareholders  was  not  present,  and  that  the  remaining  two 
had  been  nominated  by  the  five ;  and  it  was  further  stated 
that  the  action  was  brought,  without  the  authority  or 
sanction  of  the  company,  by  the  attorney  for  the  Secre- 
tary, for  the  mere  purpose  of  obtaining  money  wherewith 
to  pay  arrears  of  salary  alleged  to  be  due  to  him.    Now, 
the  company,  that  is,  the  directors,  appear  by  their  attor- 
ney, and  avow  that  the  action  is  brought  under  their  direc- 
tion.   Are  we,  then,  at  this  stage  of  the  cause,  to  institute  a 
summary  inquiry  as  to  the  propriety  of  the  mode  in  which 
the  affairs  of  the  company  have  been  conducted  and  the 
directors  appointed?     It  is  said  that  the  124th  section 
prevents  the  question  being  raised  upon  the  record,  and 
consequently  that  this  is  the  only  remedy  the  defendant 
has.     I  do  not  think  that  such  is  the  effect  of  that  clause; 
but,  if  it  is,  it  shews  that  the  legislature  did  not  deem  it 
proper  that  a  shareholder  should  be  permitted  to  raise  the 
point.     I  think  there  is  no  pretence  for  the  motion. 

Maule,  J. — I  am  of  the  same  opinion.     This  is  an  ap- 
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1843.         plication  to  set  aside  the  proceedings  in  an  action  brought 

Ij;^^^^^      by  the  company  against  a  shareholder  for  calls,  on  the 

Havbn  Dock  ground  that  the  action  is  in  reality  not  brought  with  the 

AND 

Railway  Co.  sanction  and  under  the  authority  of  the  company — that 
Hall.  ^^  ^^  ^^^  ^^  ^^^^  ^^^  action  of  the  company :  and  it  is 
said  that  the  attorney  who  professes  to  bring  the  action 
as  their  attorney  was  not  duly  appointed  under  their  com^ 
mon  seal.  The  declaration  begins  in  the  usual  way  with 
stating  that  the  company,  by  G.  S.,  their  attorney,  com* 
plain  &c.  To  that  declaration  the  defendant  has  pleaded, 
not  denying  that  the  company  are  suing  by  their  attorney. 
It  appears,  therefore,  upon  the  record  that  the  action  is 
brought  by  an  attorney  authorized  by  the  company.  The 
defendant  has  called  upon  the  directors  to  shew  cause 
against  this  rule.  They  have  appeared;  and  they  do  not 
repudiate,  but,  on  the  contrary,  they  adopt  the  action,  and 
avow  that  it  is  brought  under  their  authority  and  for  their 
benefit.  That  is  answer  enough  to  the  motion.  Inde* 
pendently,  however,  of  that,  it  appears  that  this  is  an  at- 
tempt on  the  part  of  a  shareholder  to  institute  a  sum- 
mary inquiry  into  the  internal  management  of  the  com- 
pany, which  would  not  have  afforded  a  defence  if  pleaded. 
If  the  shareholders  are  desirous  to  cause  the  act  of  parlia- 
ment to  be  precisely  and  rigorously  complied  with,  the 
proper  means  are  open  to  them  to  cause  that  to  be  done. 
But  it  is  not  competent  to  a  defendant  in  an  action  of  this 
sort  to  object  that  every  direction  of  the  act  has  not  been 
followed.  I  therefore  think,  on  both  grounds,  that  the 
rule  must  be  discharged:  indeed,  it  ought  never  to  have 
been  granted. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  If 
the  defendant  is  not  a  shareholder  in  the  concern,  whether 
the  directors  have  been  properly  appointed  or  not,  or  whe- 
ther the  action  is  or  is  not  brought  with  their  authority, 
he  can  be  in  no  difficulty  as  to  the  result.    If  he  is  a 
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shareholderj  lie  should  have  come  sooner.    It  is  said  that         1843. 
the  defendant  ought  to  be  at  liberty  to  call  upon  the       thambi 
CJourt  to  inquire  into  the  authority  of  the  persons  assuming  Haven  Dock 
to  act  as  directors^  because  the  legislature  has  by  the  124th  Railway  Co. 
section  of  the  act  shut  him  out  from  making  such  inquiry 
at  any  other  time  or  in  any  other  manner — ^that  section 
preventing  the  defendant  from  pleading  that  the  calls  were 
not  duly  made  or  the  directors  not  duly  appointed.     If  the 
legislature  has  thought  fit  to  say  that  these  matters  shall 
neither  be  put  upon  the  record  or  raised  before  a  jury  by  a 
shareholder^  why  are  we  to  be  called  upon  to  decide  them 
in  a  summary  way?     The  suggestion  upon  which  the  rule 
was  granted,  is,  that  the  action  is  brought,  not  by  the 
company,  but  by  Amsinck,  the  secretary,  for  his  own  be- 
nefit.    But  we  have,  upon  the  afl&davita  that  have  been 
filed  in  answer  to  the  motion,  the  clearest  evidence  that 
the  directors  are  really  the  parties  who  put  the  attorney  in 
motion.     They  appear,  and  they  so  swear.    The  rule  must 

be  discharged  with  costs. 

Rule  discharged,  with  costs. 


Bompas,  Serjeant,  then  applied  for  leave  to  add  a  plea  Leave  to  add  a 
to  raise  the  question  upon  the  record.  objection,  re* 

fused. 

Maule,  J. — Such  a  plea  would  be  wholly  beside  the 
merits,  and  ought  not  to  be  allowed.  If  the  money  raised 
by  the  directors  is  improperly  applied,  the  defendant  has 
his  remedy. 

TiNDAt,  C.  J. — The  merits  are,  whether  the  defendant 
was  a  shareholder  or  not.  All  this  must  have  been  known 
to  the  defendant  before  he  pleaded :  whatever  might  have 
been  our  opinion  had  this  been  a  motion  simply  and  ori- 
ginally to  add  a  plea,  I  do  not  think  we  ought  now  to 

listen  to  the  application. 

Bompas  took  nothing. 
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Thursdayy  Blyth  and  Another  v.  Smith. 

Jan.  26M.  ^jy 

The  piaintiffa  i  HIS  was  an  action  of  assumpsit.    The  declaration^  after 

chartered  a  ship  ,                              .                                     «    «,     .    , 

and  put  her  up  setting  out  a  Certain  charterparty  of  airreightment  made  on 

wi^SS  the  27th  of  April,  1837,  between  the  defendant,  as  ma- 

bow-rcCTtaki*^'^  naging  owner  of  the  schooner  or  vessel  called  The  Rapid, 

sugars  consign-  of  the  onc  part,  and  the  plaintiffs  and  Thomas  Blyth,  de- 

in  consequence  ceased,  freighters  of  the  said  vessel,  of  the  other  part, 

thinlMs'of  the^"^'  whereby  the  vessel  was  let  on  hire  or  freight  to  the  said 

ship  she  was  freighters,  and  averring   mutual  promises,   stated — that 

forced  to  return  o           /                              o                      r                9 

to  the  Mauri-  afterwards,  and  in  the  lifetime  of  the  said  Thomas  Blyth^ 

oMhe^ugare  and  whilst  the  said  vessel  remained  in  their  said  service 

raS^  were*^'  ^^der  and  by  virtue  of  the  said  charterparty  and  on  the 

there  landed  terms  thereof,  to  wit,  on  the  24th  of  November  in  the  year 

and  sold.    The 

owners  of  the  aforcsaid,  the  plaintiffs  and  the  said  Thomas  Blyth  caused 

ac^ns  ai^a^t  ^^  ^®  shipped  at  Port  Louis  in  the  island  of  Mauritius,  on 

for thcribo^7  ^^^^^  ^^  ^^  vessel,  a  cargo  of  lawful  goods  and  merchan- 

livery :  the  dize  not  exceeding  what  she  could  reasonably  stow  and 

plaintiffs  haying  .                                                          .               « 

no  defence,  suf-  Carry  &c.,  to  Wit,  3348  bags  of  Mauritius  sugar,  in  good 

j^y^J^^fJ"^"*  order  and  well  conditioned,  of  great  value,  to  wit,  of  the 

those  actions,  yalue  of  12,000/.,  belonging  to  W.  Little,  B.  Roberts,  and  J. 

and  attended  the  '           '             ®     °                   .                    .            \        -i 

execution  of  a  T.  Mitchell,  and  283  bags  of  Mauritius  sugar  m  good  order 

the  defendan?  *^^  ^®^1  Conditioned,  of  great  value,  to  wit,  of  the  value  of 

theVc^!)  hid  1^0^-'  belonging  to  R  F.  Gower,  A.  L.  Gower,  G.  S.  Wal- 

notice  of  the  ac-  ters,  and  E.  Gower,  which  said  goods  and  merchandize,  for 

tions  and  of  .            , 

each  step  there-  Certain  freight  and  reward  to  be  therefore  paid  to  the 

JiteSTtli  teke"*  plaintiffs  and  the  said  Thomas  Blyth,  were  for  the  said  re- 

th^d^*""^  spective  owners  thereof  to  be  taken  care  of  and  safely  and 

which  he  de-  securely  carried  and  conveyed  by  the  plaintiffs  and  the 

Held,  that  the  said  Thomas  Blyth  in  and  on  board  the  said  vessel  from 

entitled  toTeco-  ^^'^  Louis  aforesaid  to  London,  and  there  to  be  safely  and 

ver  the  sums  securely  delivered  in  the  like  good  order  and  well  condi- 

paid  by  them  in  . 

those  actions,  tioned,  at  the  aforesaid  port  of  London,  the  act  of  God,  the 

costs^incurred  King's  enemies,  fire,  and  all  and  every  other  dangers  and 

bythemthercin.  accidents  of  the  seas,  rivers,  and  navigation  of  what  kind 
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soever^  save  risk  of  boats  so  far  as  ships  were  liable  thereto,         I843. 
excepted :  that,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  said  vessel,  then  remaining  in  the  said  ser« 
Tice  of  the  plaintiffs  and  the  said  Thomas  Blyth  under  and 
by  virtue  of  the  said  charterparty  and  on  the  terms  thereof, 
sailed  on  her  said  voyage  from  Port  Louis  aforesaid  to 
London  aforesaid  laden  with  the  aforesaid  goods  and  mer- 
ehandize :  that,  although  the  plaintiffs  and  the  said  Thomas 
Blyth  had  always  observed  and  performed  all  things  in  the 
said  charterparty  mentioned  on  their  part  and  behalf  to  be 
observed  and  performed ;  yet  the  defendant  had  disregarded 
his  promise  in  this,  to  wit,  that  the  said  vessel,  after  the 
making  of  the  said  charterparty,  and  before  the  time  she 
so  as  aforesaid  entered  into  the  said  service  of  the  plaintiffs 
and  the  said  Thomas  Blyth,  was  not  made  nor  was  the  said 
vessel  when  she  so  entered  into  the  said  service,  or  at  any 
time  afterwards,  tight,  staunch,  or  substantial,  or  in  any 
respect  fit  or  ready  to  receive  on  board  a  cargo  of  the  plain- 
tiffs and  the  said  Thomas  Blyth,  and  in  this,  to  wit,  that, 
during  the  continuance  of  the  said  vessel  in  the  said  service 
of  the  plaintiffs  and  the  said  Thomas  Blyth  under  the  said 
charterparty,  the  said  vessel  was  not  well  or  sufficiently 
tackled  or  apparelled  as  was  usual  for  vessels  in  the  mer- 
chant service,  or  for  the  execution  of  the  aforesaid  voyages; 
nor  was  the  said  vessel  or  her  stores,  tackle,  or  appur- 
tenances, kept  as  far  as  was  practicable  in  good  or  suf- 
ficient repair,  although  no  act  of  God,  the  King's  enemies, 
pirates,  &c.,  prevented  the  said  vessel  from  being  made  or 
kept  tight,  staunch,  or  substantial,  or  fit  and  ready  to  re- 
ceive the  said  freighters'  cargo  on  board,  or  well  and  suf- 
ficiently tackled  or  apparelled,  or  prevented  the  said  vessel, 
her  stores,  tackle,  and'appurtenances,  or  any  of  them,  from 
being  kept  in  good  and  sufficient  repair  as  in  the  said 
charterparty  agreed  in  that  behalf  as  aforesaid;  whereby 
and  by  means  of  the  premises,  and  of  the  said  vessel  at  the 
time  she  so  as  aforesaid  entered  into  the  said  service  of  the 
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1843.  plaintififs  and  of  the  said  Thomas  Blyth^  and  from  thence 
continually  until  and  at  the  time  of  the  said  goods  and 
merchandize,  to  wit^  the  aforesaid  sugars,  being  damaged 
and  destroyed  as  thereinafter  mentioned,  not  having  been 
made  nor  being  tight  or  staunch  or  substantial,  and  not  by 
reason  or  means  of  any  act  of  God,  the  King's  enemies, 
pirates,  &c.,  large  quantities  of  water,  after  the  said  vessel 
had  sailed  as  aforesaid  on  her  said  voyage  from  Port  Louis 
aforesaid  for  London  aforesaid,  and  whilst  she  was  on 
her  said  voyage  with  the  said  goods  and  merchandize  on 
board  as  aforesaid,  and  whilst  the  said  vessel  remained  in 
the  said  service  of  the  plaintiffs  and  the  said  Thomas  Blyth 
under  and  by  virtue  of  the  said  charterparty,  and  on  the 
terms  thereof,  to  wit,  on  the  25th  of  November  in  the 
year  aforesaid,  penetrated  through  the  sides  and  bottom 
of  the  said  vessel  and  the  seams  thereof  into  the  hold 
of  the  said  vessel,  and  then  and  there  destroyed  a  large 
quantity,  to  wit,  2000  bags  of  the  said  sugar,  and  then  and 
there  greatly  damaged  the  residue  thereof,  and  thereby 
the  plaintiffs  and  the  said  Thomas  Blyth  then  became 
and  were  wholly  unable  safely  or  securely  to  carry  or  con- 
vey to  London  aforesaid,  or  there  safely  or  securely  to 
deliver  in  such  good  order  or  well  conditioned  as  afore- 
said the  said  goods  or  merchandize,  or  any  part  thereof,  to 
the  aforesaid  respective  owners  thereof,  and  had  lost  and 
been  deprived  of  the  freight  which  they  would  have  earned 
thereby;  and  they  the  plaintiffs  and  the  said  Thomas  Blyth 
thereby  became  and  were  answerable  to  the  said  respective 
owners  of  the  said  goods  and  merchandize  for  the  aforesaid 
destruction  and  damage  thereof,  and  became  and  were 
liable  to  compensate  them  for  the  same :  and  by  means  of 
the  premises,  not  only  had  the  plaintiffs,  since  the  death  of 
the  said  Thomas  Blyth,  been  compelled  to  pay  and  had 
paid  to  the  said  respective  owners  of  the  said  goods  and 
merchandize,  to  wit,  the  said  W.  Little,  B.  Roberts,  and  J.T. 
Mitchell,  and  the  said  R.  F.  Gower,  A.  L.  Gower,  G.  S. 
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Walters,  and  E.  Gower,  large  sums  of  money  amounting  to  1843. 
a  large  sum,  to  wit,  the  sum  of  5000/.,  as  and  for  compen* 
sations  to  the  said  owners  respectively  for  the  said  destruc- 
tion and  damage  of  the  said  goods  and  merchandize,  but 
also  the  plaintiffs,  since  the  death  of  the  said  Thomas 
Blyth,  had  been  compelled  to  pay  and  had  paid  to  the  said 
owners  respectively  large  sums  together  amounting  to  a 
large  sum,  to  wit,  1000/.,  as  and  for  the  costs  of  the  said 
owners  respectively  in  certain  actions  brought  by  those 
owners  respectively  in  her  Majesty^s  Court  of  Queen's  Bench 
at  Westminster  against  the  plaintiffs  and  the  said  Thomas 
Blyth  in  respect  of  the  said  destruction  and  damage  of  the 
said  goods  and  merchandize,  and  to  recover  from  the  plain- 
tiffs and  the  said  Thomas  Blyth  compensation  for  the 
same ;  and  the  plaintiffs,  by  means  of  the  premises,  had 
also  necessarily  incurred  a  great  expense,  to  wit,  an  expense 
of  1000/.,  in  and  about  their  defence  to  the  said  actions, 
and  in  and  about  the  investigating  the  circumstances  at- 
tending the  said  destruction  and  damage  of  the  said  goods 
and  merchandize.  The  declaration  also  contained  the  com- 
mon money  counts  and  a  count  upon  an  account  stated. 

The  defendant  pleaded,  amongst  other  pleas — first,  non  Pleas, 
assumpsit,  except  as  to  234/.  10^.,  which  was  paid  into 
Court — and  (seventhly)  that  the  plaintiffs  had  not  been 
compelled  nor  had  they  paid  to  the  said  respective  owners 
of  the  said  goods  and  merchandize  the  said  sum  of  5000/., 
or  any  part  thereof,  as  and  for  compensation  to  the  said 
owners  respectively  for  the  said  destruction  and  damage  of 
the  said  goods  and  merchandize,  and  the  plaintiffs  had  not 
been  compelled  to  pay  and  had  not  paid  to  the  said  owners 
^respectively  the  said  sum  of  1000/.,  or  any  part  thereof,  as 
and  for  the  costs  of  the  said  owners  respectively  in  the  said 
actions  brought  by  those  owners  respectively  for  the  said 
purposes  in  the  declaration  mentioned,  in  manner  and 
form  as  in  the  said  declaration  mentioned — concluding  to 
the  country.    Issue  thereon. 
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1843.  The  cause  was  tried  before  Tindal^  C.  J.,  at  the  sittings 

ia  London  after  the  last  term.  The  material  facts  admitted 
and  proved  were  as  follow: — ^The  Rapid  sailed  from  London 
under  the  charterparty  mentioned  in  the  declaration  on 
the  11th  of  May^  1837^  and  arrived  at  the  Mauritius  on  the 
5th  of  August  following.  After  performing  an  interme- 
diate voyage  to  the  Cape  of  Good  Hope,  she  was  in  Novem- 
ber put  up  by  the  plaintiffs'  house  at  the  Mauritius  as  a 
general  ship  for  London,  and,  amongst  other  goods,  received 
on  board  3348  bags  of  sugar  for  Messrs..  Bickards,  Little, 
&  Co.,  and  283  bags  for  Messrs.  A.  A.  Gower,  Nephews, 
&  Co.  On  the  19th  of  December  the  Rapid  sailed  for  the 
Mauritius,  but  in  a  few  days  put  back  in  a  disabled  state 
and  unloaded,  and  part  of  the  sugars,  amounting  to  979 
bags,  being  found  damaged  and  unfit  for  re-shipment,  were 
sold.  The  Rapid  was  repaired  at  the  Mauritius,  and  sailed 
for  London  on  the  7th  of  February,  1838,  with  the  residue 
of  her  cargo,  and  arrived  there  on  the  22nd  of  May. 
Messrs.  Rickards  &  Co.  and  Messrs.  Gower  &  Co.  after- 
wards brought  actions  against  the  present  plaintiffs  to  re- 
cover the  value  of  the  sugars  so  sold  at  the  Mauritius, 
whereupon  the  plaintiffs'  solicitors  sent  the  defendant  the 
following  notice : — 

"January  24th,  1839. 
"  Ship  Rapid. 
"  Gentlemen, — ^We  are  instructed  to  give  you  notice 
that  Messrs.  Little  &  Co.  (Rickards  &  Co.)  have  commenced 
an  action  against  Messrs.  Blyth,  the  charterers  of  the  above 
ship,  in  her  Majesty's  Court  of  Queen's  Bench,  to  recover 
damages  for  the  non-delivery  of  certain  goods  and  mer- 
chandize shipped  by  the  said  plaintiffs  on  board  the  said 
ship  Rapid  at  the  Mauritius,  to  be  carried  and  conveyed 
therein  to  London.  The  plaintiffs  allege  in  and  by  their 
declaration  in  their  said  action  that  the  delivery  of  the  said 
goods  was  not  prevented  by  the  perils  of  the  seas ;  and 
indeed  you  are  aware  that  the  ground  of  the  said  action  is. 
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the  alleged  unseaworthiness  of  the  said  ship.  Under  these  1843. 
circumstances,  and  as^  in  case  of  the  plaintiffs'  recovery 
against  the  said  charterers  in  the  said  action^  the  latter 
would  have  recourse  to  you  as  the  owners  of  the  said  ship 
for  all  such  damages^  we  do  hereby  invite  you  to  take  upon 
yourselves  the  defence  of  the  said  action^  and  do  give  you 
notice  that  the  defendants  will  hold  you  responsible  at  law 
for  all  damages^  loss^  costs^  charges^  and  expenses  to  be  by 
them  sustained  in  or  relating  to*  the  same/' 

The  defendant  was  afterwards  furnished  with  a  copy  of 
the  particulars  of  the  claims  respectively  made  by  Messrs. 
Rickards,  Little^  &  Co.^  and  Messrs.  Gower  &  Co.  On  the 
19th  of  February^  1839^  the  plaintiffs'  solicitors  again 
wrote  to  the  defendant  to  inquire  whether  he  meant  to 
settle  the  above  claims  or  to  defend  the  actions ;  and  on 
the  22nd|  they  received  from  the  defendant's  attorney  the 
following  answer : — 

"  I  am  instructed  by  my  clients  to  say  that  they  decline 
to  take  up  the  defence  of  Messrs.  Blyth  to  the  actions 
brought  against  them  by  Messrs.  Bickards  &  Co.  and 
Messrs.  Gower  &  Co.'* 

When  the  time  for  pleading  arrived  the  defendant  again 
received  notice,  and  was  required  to  furnish  evidence  in 
answer  to  the  actions.  The  plaintiffs  not  obtaining  the 
required  assistance,  and  being  advised  that  they  had  no 
defence  to  offer,  suffered  judgment  to  go  by  default;  and, 
upon  the  execution  of  writs  of  inquiry,  put  the  parties  to 
proof  of  their  respective  claims.  Messrs.  Bickards  &  Co. 
recovered  1503/.,  and  58/.  for  costs,  and  Messrs.  Gower  & 
Co.  110/.  4s.,  and  27/.  ISs.  4d.  for  costs,  which  sums  the 
plaintiffs  paid,  and  now  sought  to  recover  in  this  action, 
together  with  the  costs  incurred  in  their  resistance  of  the 
two  actions. 

A  verdict  having  been  found  for  the  plaintiffs,  damages 
1756/.  14*.— 


866  IN  THE  COMMON  FLEAS^ 

1843.  Shee,  Serjeant^  on  a  former  day  in  this  term^  obtained  a 

rule  nisi  for  a  new  trials  or  to  redace  the  verdict  to  nomi- 
nal damages^  or  bv  the  amount  of  the  costs  incurred  in 
defending  the  two  former  actions. — He  submitted,  that, 
by  the  terms  of  the  charterparty,  the  contract  of  the  ship- 
pers was  with  the  owners,  and  not  with  the  freighters,  and 
consequently  that  the  latter  having  paid  money  which  they 
were  not  legally  compelled  to  pay,  had  paid  it  in  their  own 
wrong  (31);  and  that,  at  all  events,  the  plaintiffs  were  not 
entitled  to  claim  the  expenses  incurred  by  them  in  defend- 
ing the  actions  brought  by  Messrs.  Bickards  &  Co.  and 
Messrs.  Gower  &  Co. 

Channell,  Serjeant  {Bovil  was  with  him),  now  shewed 
cause. — ^This  is  not  like  the  case  of  an  accommodation  ac- 
ceptor, who,  being  beyond  all  doubt  liable  on  the  bill,  resista 
the  claim,  and  then  seeks  to  recover  from  the  drawer  the 
costs  he  has  wantonly  and  unnecessarily  incurred.  Here, 
the  damages  were  unliquidated,  and  the  plaintiffs  were 
bound  to  put  the  parties  to  proof  of  their  claims,  which 
they  did  in  the  least  expensive  manner  possible,  offering  at 
each  stage  to  place  the  defence  in  the  hands  of  the  de- 
fendant's solicitor.  Under  all  the  circumstances,  the  jury 
were  warranted  in  inferring  that  the  expenses  were  pru- 
dently and  properly  incurred  for  the  defendant's  be* 
nefit. 

Shee,  Serjeant  {Cleasby  was  with  him),  in  support  of  his 
rule.— The  costs  incurred  by  the  plaintiffs  in  defending  the 
actions  brought  against  them  clearly  are  not  the  necessary 
consequence  of  the  defendant's  breach  of  contract.  In  Short 
V.  Kcdlovoay,  11  Ad.  &  E.  28,  Lord  Denman  says:  ''No 
person  has  a  right  to  inflame  his  own  account  against 

(31)  This  point  wai  ultimately  not  much  pressed. 
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another  by  incurring  additional  expense  iu  the  unrighteous  1843. 
resistance  to  an  action  which  he  cannot  defend.  The  cir* 
cumstance  relied  on^  that  the  damages  were  unliquidated^ 
makes  no  difference/'  [TiTuial,  C.  J. — ^The  defendant  would 
have  had  ground  to  complain  if  he  had  received  no  notice 
of  the  proceedings.]  In  Penleff  r.  fVatts,  7  M.  &  W.  601, 
A.  leased  premises  to  B.  from  the  25th  of  March,  1823, 
for  sixteen  years  wanting  ten  days,  and  B.  covenanted  with 
A.  to  keep  the  premises  in  repair,  and  to  paint  once  in 
every  five  years  of  the  term,  and  to  leave  the  premises  in 
repair :  B.  underleased  the  premises  to  C.  from  the  24th 
of  June,  1834,  for  four  years  and  three  quarters  wanting 
eleven  days,  and  C.  covenanted  with  B.  to  keep  the  premises 
in  repair  (the  covenant  so  far  being  in  the  same  terms  as 
in  the  original  lease),  and  to  paint  once  during  the  term,  and 
to  leave  the  premises  in  repair.  A.  sued  B.  for  breaches  of 
this  covenant,  and  B.  let  judgment  go  by  default,  and  upon 
the  writ  of  inquiry  the  damages  were  assessed  at  64/.  10^.,. 
being  the  amount  of  dilapidations  proved  by  a  surveyor, 
whose  estimate  had  been  laid  before  B.  previous  to  the  com- 
mencement of  the  action.  B.  afterwards  sued  C.  for  the 
amount  of  the  dilapidations,  and  the  costs  of  the  action 
brought  against  him.  The  jury  found  the  amount  of  dila- 
pidations to  be  57/.  10^.:  and  it  was  held  (in  effect  over- 
ruling Neale  v.  WyUie,  3  B.  &  C.  533,  5  D.  &  R.  442)  that  B. 
was  not  entitled  to  recover  also  the  amount  of  the  costs  in 
the  former  action.  And  Parke,  B.,  said :  ''  The  only  true 
measure  of  damages  here  is,  what  it  would  have  cost  the 
defendants  to  put  the  premises  in  repair.  If  the  plaintiffs 
have  expended  more,  that  is  their  own  fault,  for  which  the 
defendants  are  not  liable.'^  [Tindal,  C.  J. — There,  the 
plaintiffs  themselves  had  broken  their  covenant.]  Here, 
the  actual  damage  occasioned  by  the  defendant's  breach  of 
contract,  is,  the  net  value  of  the  sugars  at  the  port  of  de- 
livery, and  no  more;  and  that  amount  is  just  as  suscepti-* 
ble  of  computation  as  the  principal  and  interest  due  on  a 
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1843.  bill  of  exchange.  In  Walker  v.  Hatton,  10  M.  &  W.  249, 
a  messuage  and  premises  were  demised  to  the  plaintiff  by 
a  lease  bearing  date  the  10th  of  May,  1828,  for  the  term 
of  twenty-one  years  from  the  25th  of  March  then  last 
which  lease  contained  covenants  to  paint  the  outside  of  the 
premises  once  in  every  three  years,  and  the  inside  once  in 
every  seven  years,  and  to  repair  and  keep  in  repair  the  pre- 
mises, and  also  to  do  any  repairs  which  on  a  view  of  the 
premises  by  the  lessor  should  be  found  wanting,  of  which 
notice  should  be  given.  By  a  lease  dated  the  15th  of 
June,  1830,  the  plaintiff  demised  the  premises  to  the  de* 
fendant  for  the  residue  of  the  term,  wanting  ten  days, 
containing  covenants,  with  the  exception  of  a  stipulation 
as  to  painting  the  outside  wood-work,  in  precisely  the  same 
terms  as  those  contained  in  the  original  lease.  The  ori- 
ginal lessors  having  brought  an  action  against  the  plaintiff 
for  breaches  of  the  covenant  to  repair,  he  applied  to  the 
defendant  to  perform  the  repairs,  and  for  instructions  as 
to  the  course  he  should  pursue  with  respect  to  the  defence 
of  the  action.  The  defendant  denied  that  any  notice  to 
repair  had  been  given,  and  insisted  that  the  premises  did 
not  require  it;  the  plaintiff  thereupon  offered  to  suffer 
judgment  by  default,  which  the  defendant  refused  to  as- 
sent to.  The  plaintiff  then  gave  the  defendant  notice, 
that,  as  he  had  denied  that  any  notice  to  repair  had  been 
served,  and  insisted  that  the  premises  were  not  out  of  re- 
pair, he  should  traverse  the  breaches  of  covenant  assigned, 
and  try  the  question,  holding  the  defendant  responsible 
for  the  costs.  This  he  accordingly  did,  and  the  result  was 
that  the  original  lessors  recovered  68/.  damages,  and  68/.  12«. 
for  costs,  and  he  himself  incurred  costs  amounting  to 
63/.  14s.  4rf. :  and  it  was  held  that  the  plaintiff  was  not 
entitled  to  recover  from  the  defendant  the  costs  of  defend- 
ing the  action,  as  they  were  not  necessarily  occasioned  by 
the  defendant's  breach  of  the  covenant  to  repair.  Lord 
Abinger  there  said :  ''I  have  come  to  the  conclusion,  with 


HILARY  TBBM|  6  VICTORIA.  869 

great  reluctance,  that  this  rule  must  be  made  absolute.  I  1843. 
do  not  think  that  the  covenant  entered  into  hj  the  defend- 
ant extended  to  the  payment  of  the  whole  of  these  damages, 
but  only  of  that  portion  of  them  which  was  necessarily  in- 
curred by  the  plaintiff.  Now,  the  real  damage  he  sustained 
was  the  sum  of  68/.,  being  the  amount  recovered  by  the 
plaintiff  in  the  former  action.  The  costs  were  certainly 
incurred  by  the  present  plaintiff  in  his  own  wrong,  for  he 
could  have  put  an  end  to  the  controversy  between  him  and 
his  lessor  by  the  payment  of  that  sum  in  the  first  instance, 
or  he  might  have  subsequently  paid  it  into  Court.  If  we 
held  that  any  more  damages  were  recoverable,  there  would 
be  no  limit :  the  only  safe  rule  is,  to  confine  the  verdict  to 
those  which  were  the  necessary  result  of  the  act  complained 
of,  viz.  the  want  of  repair;  and  I  cannot  see  how  it  can  be 
contended  that  the  costs  of  both  the  plaintiff  and  the  defend- 
ant in  the  former  action  were  the  natural  or  necessary  con- 
sequence of  that  act.  I  think  the  case  of  Neale  v.  fVyllie  is 
not  law,  and  that  it  was  decided  on  a  mistaken  principle; 
and  I  think  it  is  better  that  I  should  at  once  express  that 
opinion  than  attempt  to  make  a  distinction  between  that 
case  and  the  present,  since  making  distinctions  which  have 
no  solid  foundation  only  tends  to  keep  up  litigation.  I  con- 
cur in  the  decision  of  this  Court  in  Penley  v.  fFaiis,  7  M. 
&  W.  601,  which  governs  the  present  case.''  And  the  other 
learned  Barons  expressed  similar  opinions.  These  cases 
clearly  put  an  end  to  the  distinction  between  unliquidated 
demands  and  those  that  are  liquidated  or  certain. 

TiNDAL,  C.  J. — The  only  question  now  before  us  is, 
whether  there  was  any  evidence  to  go  to  the  jury  that  these 
costs  were  incurred  by  the  authority  or  assent  of  the  de- 
fendant. He  received  notice  of  each  step  in  the  actions, 
and  was  urged  to  stand  in  the  plaintiffs'  shoes :  but,  though 
he  refused  to  take  upon  himself  the  defence,  he  did  not 
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1843.  discotintenance  it  or  prohibit  the  plaintiffs  from  defending. 
Under  the  circamstancesi  very  little  evidence  of  assent 
would  operate  upon  the  minds  of  the  jury,  I  therefore 
think  the  verdict  ought  not  to  be  reduced. 

Erskine^  J. — ^None  of  the  cases  cited  apply  to  the  pre- 
sent. There  was  some  evidence  whence  the  jury  might 
infer  that  these  expenses  were  incurred  with  the  assent  of 
the  defendant. 

The  rest  of  the  Court  concurring — 

Rule  discharged. 


END    or   HILARY    TERM. 
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PURSUANT  TO  THE  STATUTE  1  &  2  VICT.  c.  32. 


The  Juigea  preaent  <n  Omrt  during  thU  Ttrm  t 
TINDAL,  C.  J.,  ERS&INE,  J..  MAULE,  J..  AM  CRES8WELL,  J. 


1843. 

Matthew  Lyon  v.  William  Haynes,  John  Hunt,  James 
FiCKFORD  Bloor,  William  Smith,  William  Eck- 
£&SLEY,  John  Haioh,  Allen  Robbins,  and  Alexan- 
der OoiLVlE.  Wednuday, 

TFeb.  m. 
HIS  was  an  action  of  assumpsit.     The  first  count  of  the  The  tint  count 

declaration  stated,  that,  before  the  making  of  the  promise  tjonioiegedthat 

thepUintUTand 
defendants  and  others  had  for  three  years  carried  on  the  business  of  hankers  under  the  provisiona 
of  the  statute  7  Geo.  4,  c.  46,  by  the  name  of  the  Northern  and  Central  Bank  of  England,  and 
that  the  plaintiff  was  the  holder  of  one  hundred  shares  in  the  capital  of  the  said  buik  of  10/. 
each;  that,  shortly  before  the  making  of  the  promise  thereinafter  mentioned,  the  bank  or  com- 
pany, and  the  business  thereof,  were  duly  dissolved,  and  altogether  ceased  and  determined;  that 
the  defendants  were  shareholders  and  directors  of  the  company,  and  that,  at  a  general  meeting 
of  the  shareholders  at  the  time  of  the  dissolution,  it  was  agreed  by  and  amongst  the  share- 
holders that  the  assets  of  the  said  bank  or  company  should  be  realized  with  all  convenient 
speed,  and  that  such  portion  of  them  ss  might  not  be  required  to  meet  the  engagements  of  the 
said  bank  or  company  should  be  divided  amongst  the  said  shareholders  rateably  and  in  pro- 
portion to  the  shares  respectively  held  by  them,  in  such  dividends  as  the  directors  might  nrom 
time  to  time  deem  fit :  a  dividend  to  be  declared  at  least  once  in  every  six  months.  The  de- 
claration then  proceeded  to  allege  that  thereupon,  and  in  consideration  that  the  defendants  were 
allowed  and  permitted  to  realize  and  were  then  intrusted  with  the  assets  of  the  company  by  the 
other  shareholders,  for  reward  to  them  the  defendants  in  that  behalf  they  the  defendants  pro- 
mised the  several  shareholders  to  realize  the  said  assets  with  all  convenient  speed,  and  to  divide 
such  portion  of  them  as  might  not  be  required  to  meet  the  engagements  of  the  company  amongst 
tiie  shareholders  rateably  and  in  proportion  to  the  shares  respectively  held  by  them,  in  such  di- 
vidends as  they  the  defendants  might  from  time  to  time  deem  fit;  a  dividend  to  be  declared  at 
least  once  in  every  six  months.  The  declaration  then  averred,  that,  although  the  defendants 
vrere  allowed  to  realize  and  were  intrusted  vrith  the  assets  of  the  company,  and  although  they 
did  realize  a  large  sum  of  money,  of  which  a  large  portion  was  not  required  or  necessary  to  meet 
the  engagements  of  the  said  bank  or  company,  and  which  portion  was  sufficient,  when  divided 
the  shareholders,  to  allow  to  each  shareholder  a  dividend  of  lOf.  for  each  share;  and 
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1&43.  thereinafter  mentioned,  the  plaintiff  and  the  defendants  and 
divers  other  persons,  being  in  number  more  than  six,  had 
for  a  period  of  time,  to  wit,  three  years,  carried  on  together 
the  trade  or  business  of  bankers  in  England,  with  certain 
capital,  and  upon  certain  terms,  conditions,  and  provisions, 
agreed  upon  in  that  behalf,  under  and  hj  virtue  of  and  ac- 

althoogh  the  defendants  did  deem  (it  that  such  dividend  of  10«.  for  each  share  should  be  paid  to 
each  shareholder;  and  although  they  were  requested  by  the  plaintiff  to  pay  him  the  dividend  on 
the  shares  so  held  by  him ;  yet  that  the  defendants  would  not  declare  or  pay  to  the  plaintiff  the 
said  dividend,  or  any  part  thereof.  The  declaration  contained  a  second  breach  alleging,  that, 
although  the  defendants  were  so  allowed  to  realize  and  were  intrusted  with  the  assets  of  the 
company;  and  although  they  did,  after  the  expiration  of  the  two  first  six  months  from  the 
agreement  and  promise,  realize  a  larg^  amount,  of  which  a  large  portion  was  not  required  or 
necessary  to  meet  the  engagements  of  the  said  bank,  and  which  was  sufficient  when  divided 
among  the  shareholders  to  allow  to  each  shareholder  a  dividend  of  10«.  for  each  share ;  and 
although  the  defendants,  in  part  performance  of  their  promise,  did  within  the  two  first  six 
months  after  the  said  meeting  and  promise,  deem  fit  to  declare  and  did  declare  two  dividends 
according  to  their  promise;  yet  they  did  not  within  the  third  space  of  six  months,  or  at  any 
other  time  afterwards,  although  the  time  had  long  elapsed  before  the  commencement  of  the 
suit,  deem  fit  to  declare  or  declare  any  dividend  in  respect  of  the  said  shares,  whereby  the  plaintiff 
had  lost  the  dividend  of  10«.  for  every  share  so  held  by  him  as  aforesaid.  The  declaration  also 
contained  counts  for  money  had  and  received  and  on  an  account  stated. 

The  defendants,  amongst  other  pleas,  pleaded^first,  to  the  whole  declaration,  non  as- 
sumpserunt—thirdly,  to  the  first  count,  that  the  bank  or  company,  and  the  business  or  trade 
thereof,  had  not  been  nor  was  duly  dissolved,  nor  had  the  said  bank  or  company,  and  the 
business  or  trade  thereof,  ceased  or  determined,  nor  did  the  same  cease  and  determine,  modo 
et  form&— fourthly,  also  to  the  first  count,  that  it  was  not  agreed  by  and  amongst  the 
shareholders,  modo  et  forma,  &c. — ^fifthly,  also  to  the  first  count,  that  the  defendants  were 
not  allowed  to  realize  nor  were  they  intrusted  with  the  assets  of  the  company,  modo  et 
formfi,  &c. — seventhly,  to  the  first  breach  of  the  first  count,  that  the  portion  of  the  amount 
BO  realized  as  in  that  count  mentioned  was  required  and  necessary  to  meet  the  said  en- 
gagements of  the  said  bank  or  company,  and  that  there  never  was  any  portion  of  the  said 
amount  not  being  so  required  or  necessary  which  was  sufficient  when  divided  as  in  the  first 
count  mentioned  to  allow  each  shareholder  such  dividend  as  in  the  first  count  mentioned-— 
eighthly,  also  to  the  first  breach  of  the  first  count,  that  the  defendants  did  not  deem  fit  that 
such  dividend  should  be  paid  and  divided  amongst  the  shareholders,  modo  et  forma,  &c. — 
ninthly,  also  to  the  same  first  breach,  that  the  defendants  had  no  notice  of  the  several  pre- 
mises,  modo  et  fonn&,  &c.— twelfthly,  to  the  second  breach,  a  plea  like  that  secondly  pleaded 
to  the  first  breach— thirteenthly,  also  to  the  second  breach,  that  the  defiendant  had  no  notice, 
modo  et  formft— fourteenthly,  also  to  the  second  breach,  that  the  defendants  did  within  the 
said  third  space  of  six  months  deem  fit  to  declare  and  did  declare  a  dividend  of  lOt.  in  respect 
of  the  shares  in  the  bank. 

Upon  the  trial,  the  jury  found  a  special  verdict,  by  which  it  appeared  that  the  company 
had  for  some  years  prior  to  and  up  to  and  upon  the  29th  of  August,  1839,  carried  on  the 
trade  and  business  of  bankers  under  the  provisions  of  the  7  Geo.  4,  c.  46,  upon  the  terms 
and  conditions  contained  in  two  deeds  of  settlement  dated  respectively  the  1st  of  July,  1834, 
and  the  30th  of  August,  1836 :  and,  after  setting  out  those  provisions  of  the  first  deed  of 
settlement  wherein  were  contained  the  circumstances  under  which  and  the  manner  in  which 
the  bank  and  company  might  be  dissolved  at  an  extraordinary  general  meeting  of  the  share- 
holders called  for  that  purpose  by  certain  persons  called  the  Manchester  board  of  directors, 
the  special  verdict  proceeded  to  state  in  detail  the  calling  of  an  extraordinary  general  meet- 
ing by  the  Manchester  directors  pursuant  to  these  provisions  of  the  deed  of  settlement,  the 
meeting  of  the  shareholders  on  the  29th  of  August  in  pursuance  of  such  call,  drcnmstanoes 
which,  according  to  the  provisions  of  the  deed,  authorized  the  shareholders  present  at  the 
meeting  to  dissolve  the  company,  and  the  adoption  at  that  meeting  of  those  steps  which 
were  prescribed  by  the  deed  of  settlement  as  the  means  of  effecting  the  dissolution ;   and 
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cording  to  the  7  Geo.  4,  c.  46,  and  were  called  and  known  1843. 
by  the  name  of  The  Northern  and  Central  Bank  of  Eng- 
land :  that,  according  to  certain  of  the  said  terms,  condi- 
tions, and  provisions,  the  plaintiff,  the  defendants,  and  the 
said  several  other  persons,  whilst  so  carrying  on  business 
together  as  aforesaid,  were  respectively  holders  and  pos- 

afterwards  in  terms  found  that  it  was  at  that  meeting  resolved  by  the  several  persons  pre- 
sent— 6rst,  that,  in  conformity  with  the  said  reqaiaition  of  John  Hazledine,  the  said  com- 
pany was  thereby  dissolved— secondly,  that  the  winding  up  of  the  affairs  of  the  company 
shonld  be  intrusted  to  the  then  present  board  of  directors,  with  power  to  them  to  em- 
ploy and  pay  for  such  assistance  as  might  be  necessary  for  that  purpose,  and  that  any 
diree  of  them  should  be  empowered  to  act  as  a  quorum — thirdly,  that  the  assets  of  the 
company  should  be  realized  with  all  convenient  speed,  and  that  such  portion  of  them  as 
might  not  be  required  to  meet  the  engagements  of  the  company  should  be  divided  amongst 
the  shareholders  nteably  and  in  proportion  to  the  shares  respectively  held  by  them,  in  such 
diTidends  as  the  directors  might  from  time  to  time  deem  fit ;  a  dividend  to  be  declared  at 
least  once  in  every  six  months —fourthly,  that  a  copy  of  the  said  proceedings  and  resolu- 
tioos  at  the  said  extraordinary  general  meeting  should  be  transmitted  to  each  shareholder, 
and  that  thenceforth  no  transfer  of  shares  to  parties  not  already  shareholders  should  be 
permitted.  The  special  Tcrdict  then  proceeded  to  state  that  no  number  whatever  of  pro- 
prietors personally  present  at  the  said  meeting  was  desirous  of  continuing  and  carrying  on 
die  said  concern,  nor  did  in  writing  undertake  so  to  do ;  that  a  cony  of  the  said  proceedings 
and  resolutions,  as  well  of  the  general  half-yearly  meeting  as  of  the  extraordinary  general 
meeting,  was  in  due  manner  transmitted  to  the  plaintiff  and  other  the  shareholdera  of  the  com- 
pany ;  and  that  the  said  trade  or  business  so  theretofore  carried  on  as  aforesaid  by  the  said 
company  on  and  from  the  said  29th  of  August,  1839,  was  and  thence  hitherto  hath  been  wholly 
discontinued,  save  and  except  so  for  as  was  absolutely  necessary  fof  the  winding  up  the  affaira 
of  the  said  company ;  and  that  the  defendants,  so  being  such  directora  as  aforesaid,  thereupon, 
in  pursuance  and  by  virtue  of  the  said  resolutions  at  the  extraordinary  gieneral  meeting  as 
aforesaid,  did  proceed  to  the  winding  up  of  the  affaira  of  the  said  company  : — 

Held,  that  the  company  was  duly  dissolved  according  to  the  provisions  of  the  deed  of  settle- 
ment, and  that  it  had  altogether  ceased  and  determined  according  to  the  meaning  of  the  allega- 
tion in  the  declaration,  and  consequently  that  the  plaintiff  was  entitled  to  the  verdict  on  the 
third  issue. 

Secondly,  that  the  partnerahip  having  been  dissolved,  the  membera  present  could  have  no 
legal  authority  to  bind  the  absent  shareholdera,  unless  it  had  been  expressly  given ;  that,  in  the 
-  absence  of  any  finding  of  such  authority,  the  Court  could  only  consider  an  agreement  made  at  that 
meeting  as  an  agreement  by  and  amongst  the  parties  present ;  that  the  allegation  in  the  declara- 
tion that  the  agreement  waa  by  and  between  aU  the  shareholdera,  was  expressly  negatived  by  the 
finding  of  the  jury  that  neither  the  pkintiff  nor  Haigh  (one  of  the  defendants)  was  present  at 
the  meeting ;  and  therefore  that  the  defendants  were  entitled  to  the  verdict  on  the  fourth  issue. 

Thirdly,  that  the  facts  found  did  not  support  the  averment  traversed  by  the  fifth  and  sixth 
pleas,  and  that  the  defendants  were  entitled  to  the  verdict  thereon. 

Fourthly,  that  the  resolutions  passed  at  the  extraordinary  general  meeting  of  the  29th  of  Au- 
gust, 1839,  per  se  contained  no  contract  upon  which  any  right  of  action  at  law  could  be  main- 
tained even  as  between  the  defendants  and  the  other  shareholdera  present  at  that  meeting,  and  k 
fortiori  no  binding  contract  between  the  plaintiff  and  the  defendants — the  plaintiff  and  one  of 
the  defendants  being  absent,  and  there  being  no  finding  that  either  of  them  had  by  previous  au- 
thority or  by  subsequent  adoption  made  themselves  parties  to  any  agreement  then  entered  into; 
and  that  there  were  no  facts  stated  in  the  special  yerdict  to  make  out  any  subsequent  contract 
by  the  defendants  with  the  plaintiff  to  entitle  him  to  recover  under  the  second  and  third  counts ; 
and  consequently  that  the  defendants  were  entitled  to  the  verdict  upon  the  first  issue. 

Held  also,  that,  upon  the  facts  found,  the  defendants  were  entitled  to  the  verdict  on  the 
seventh,  eighth,  and  fourteenth  issues,  and  the  plaintiff  to  the  verdict  on  the  fifteenth  issue ;  and 
that  the  vei^icts  on  the  ninth  and  thirteenth  issues  must  be  entered  distributively  according  to  the 
finding  of  the  jury. 
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1843.  sessed  of  divers  shares  in  the  capital  of  the  said  bank  or 
company,  which  said  capital  was  during  the  same  time  di- 
vided into  shares  of  10/.  each ;  and,  amongst  others,  the 
plaintiff  was  daring  the  same  time  and  from  thence  after- 
wards, to  wit,  nntil  the  "making  of  the  promise  thereinafter 
mentioned,  and  the  instalment  or  dividend  thereinafter 
mentioned  being  deemed  fit  and  becoming  due  and  pay- 
able, and  from  thence,  to  wit,  hitherto,  the  lawful  holder 
and  possessed  of  divers,  to  wit,  one  hundred,  of  the  said 
shares  in  the  said  capital :  that  the  plaintiff,  the  defendants, 
and  the  said  other  persons,  so  canyingon  business  together 
and  being  such  holders  of  shares  as  aforesaid,  shortly  before 
the  making  of  the  promise  hereinafter  mentioned,  to  wit, 
on  the  29th  of  August,  1839,  the  said  bank  or  company 
and  the  said  business  or  trade  thereof  had  been  and  were 
duly  dissolved  and  altogether  ceased  and  determined :  that 
the  defendants,  before  and  at  the  time  of  the  said  dissolution, 
had  been  and  were  shareholders  as  aforesaid  in  the  said 
capital,  and  directors  of  the  said  bank  or  company ;  and 
afterwards,  to  wit,  on  the  same  day  and  year,  a  certain 
general  meeting  of  the  several  persons,  shareholders,  in  the 
said  capital  of  the  said  bank  or  company  and  members 
thereof  at  the  time  of  the  said  dissolution,  was  held  and 
took  place,  and  at  the  said  meeting  it  was,  amongst  other 
things,  agreed  by  and  amongst  the  said  shareholders  and 
members,  that  the  assets  of  the  said  bank  or  company 
should  be  realized  with  all  convenient  speed,  and  that  such 
portion  of  them  as  might  not  be  required  to  meet  the  en- 
gagements of  the  said  bank  or  company  should  be  divided 
amongst  the  said  shareholders  rateably  and  in  proportion 
to  the  said  shares  respectively  held  by  them  as  aforesaid,  in 
such  dividends  as  the  directors  might  from  time  to  time 
deem  fit,  a  dividend  to  be  declared  at  least  once  in  every 
six  months :  and  thereupon,  then,  in  consideration  of  the 
premises,  and  that  the  defendants,  then  being  directors  as 
aforesaid,  were  then,  at  the  request  of  the  defendants,  al- 
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lowed  and  permitted  to  realize^  and  were  then  entrusted  1843. 
with,  the  assets  of  the  said  bank  or  company  by  the  said 
other  shareholders  of  the  said  capital  and  members  of  the 
said  bank  or  company,  for  reward  to  them  the  defendants 
in  that  behalf,  the  defendants  then  promised  the  said 
several  shareholders  and  members  respectively  to  realize 
the  said  assets  with  all  convenient  speed,  and  to  divide 
soch  portion  of  them  as  might  not  be  required  to  meet  the 
engagements  of  the  said  bank  or  company,  amongst  the  said 
shareholders  rateably  and  in  proportion  to  the  said  shares 
respectively  held  by  them,  in  such  dividends  as  the  defend- 
ants might  from  time  to  time  deem  fit,  a  dividend  to  be 
declared  at  least  once  in  every  six  months.  Averment — 
that,  although,  from  the  time  of  the  said  meeting,  the  de« 
fendants  were  allowed  and  permitted  to  realize,  and  were 
entrusted  with,  the  said  assets  of  the  said  bank  or  company ; 
and  although  the  defendants  did  afterwards,  to  wit,  on  the 
27th  of  February,  1840,  realize  a  large  amount,  to  wit,  one- 
half  thereof;  and  although  a  large  portion  of  that  amount, 
amounting  to  a  large  sum,  to  wit,  800,000/.,  was  not  then 
or  at  any  subsequent  time  required  or  necessary  to  meet  the 
engagements  of  the  said  bank  or  company,  and  the  same 
portion  was  sufficient  when  divided  amongst  the  said  share- 
holders according  to  the  said  agreement  and  promise  to 
allow  to  each  said  shareholder  an  instalment  or  dividend  of 
10^.  in  respect  of  every  one  of  the  said  shares  respectively 
held  by  him,  being  so  divided  rateably  and  in  proportion 
to  the  said  shares  respectively  held  by  them ;  and  although 
the  defendants  did  on  the  same  day  and  year  deem  fit  that 
such  an  instalment  or  dividend  of  lOs,  in  respect  of  every 
one  of  the  said  shares  so  respectively  held  by  each  and 
every  of  the  said  shareholders  should  be  paid  to  and  di- 
vided amongst  the  said  shareholders  on  the  day  and  year 
last  aforesaid;  and  although  the  defendants  were  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  requested 
by  the  plaintifi^,  still  being  and  continuing  such  share- 


876  IN  THE  COMMON  FLEAS, 

1843.  holder  as  aforesaid,  to  pay  him  the  said  instalment  or 
dividend  due  and  payable  in  respect  of  the  said  shares 
80  held  by  him  as  aforesaid,  amounting  in  the  whole  to 
a  large  sum,  to  wit,  50/.,  according  to  the  promise  of 
the  defendants — of  all  which  the  defendants,  to  wit,  on 
First  breach—   the  same  day  and  year  had  notice :  Yet  the  defendants, 

that  the  defend-    >,.  ■,.         .t    •  •         j*:]  <  j^     3     t 

anu  would  not  disregarding  their  promise,  did  not  nor  would  declare 
^ald  nor  pay  *°  ^^  ^^^  ^^^  plaintiff  the  said  instalment  or  dividend,  or 
it-  any  part  thereof,  but  then  and  from  thence  neglected  and 

refused  so  to  do :  And  for  assigning  a  further  breach  of 
the  said  promise,  the  plaintiff  said,  that,  although  from  the 
time  of  the  said  meeting,  the  defendants  were  so  allowed 
and  permitted  to  realize  and  were  entrusted  with  the  said 
assets  as  aforesaid;  and  although  the  defendants  did  after- 
wards, and  after  the  expiration  of  the  two  first  six  months 
from  the  said  agreement  and  promise,  to  wit,  on  the  27th 
of  February,  1840,  realize  a  large  amount,  to  wit,  one-half 
thereof;  and  although  a  large  portion  of  that  amount, 
amounting  to  a  large  sum,  to  wit,  300,000/.,  was  not  then 
or  at  any  subsequent  time  required  or  necessary  to  meet 
the  engagements  of  the  said  bank  or  company,  and  the 
same  portion  was  sufficient  when  divided  amongst  the  said 
shareholders  as  aforesaid  to  allow  to  each  said  shareholder 
an  instalment  or  dividend  of  10«.  in  respect  of  every  one  of 
the  said  shares  respectively  held  by  him,  being  so  divided 
as  aforesaid;  and  although  the  defendants  did  in  part  per- 
formance of  their  said  promise,  within  the  two  first  six 
months  after  the  said  meeting  and  promise,  deem  fit  to 
declare  and  did  declare  two  instalments  or  dividends  ac- 
cording to  their  said  promise — of  all  which  the  defendants. 
Second  breach  to  wit.  On  the  day  and  year  last  aforesaid  had  notice :  Yet 
nofnor^ouW^  the  defendants,  further  disregarding  their  promise,  did  not 
deem  it  fit  to      j^q^  ^ould  within  the  third  space  of  six  months  from  the 

declare  a  divi-  '^ 

dend.  said  agreement  and  promise,  or  at  any  other  time  after- 

wards, although  the  said  space  had  elapsed  long  before  the 
commencement  of  this  suit,  deem  fit  to  declare,  or  declare. 
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any  instalment  or  dividend  upon  or  in  respect  of  the  said 
shares  in  the  said  bank  or  company  as  aforesaid  according 
to  the  said  agreement  and  their  said  promise,  but  wholly 
neglected  and  refused  so  to  do :  By  means  whereof  the 
plaintiff  had  lost  and  been  deprived  of  the  said  instalment 
or  dividend  of  10^.  in  respect  of  every  share, held  and  pos- 
sessed by  him  as  aforesaid,  which  he  might  and  otherwise 
would  have  been  entitled  to;  and  had  been  otherwise 
damnified.  There  was  also  a  count  for  money  had  and 
received,  and  a  count  upon  an  account  stated. 

The  defendants  pleaded — first  (to  the  whole  declaration),  Fleas, 
non  assumpserunt — secondly  (to  the  fiirst  count)  that  the 
plaintiff  was  not  the  lawful  holder  nor  possessed  of  the 
said  shares  in  the  said  capital  in  the  said  fibrst  count  men- 
tioned, or  any  of  them,  in  manner  and  form  as  is  in  and 
by  the  said  first  count  in  that  behalf  above  alleged — 
thirdly  (to  the  first  count),  that  the  said  bank  or  company 
and  the  said  business  or  trade  thereof  had  not  been  nor 
was  duly  dissolved,  nor  had  the  said  bank  or  company 
and  the  said  business  or  trade  thereof  ceased  and  deter- 
mined, nor  did  the  same  cease  or  determine,  in  manner 
and  form  as  the  plaintiff  hath  in  his  first  count  in  that 
behalf  above  alleged — ^fourthly  (to  the  first  count),  that  it 
was  not  agreed  by  and  amongst  the  said  shareholders  and 
members,  at  a  general  meeting  of  the  said  shareholders 
and  members,  in  manner  and  form  as  in  and  by  the  said 
first  count  in  that  behalf  above  alleged — ^fifthly  (to  the 
first  count),  that  the  defendants  were  not  allowed  and 
permitted  to  realize,  nor  were  they  entrusted  with,  the 
assets  of  the  said  bank  or  company  in  manner  and  form  as 
in  the  said  first  count  is  in  that  behalf  mentioned — 
sixthly  (to  the  first  breach  of  the  first  count),  that  the  de- 
fendants did  not  realize  the  said  amount  in  the  said  first 
count  mentioned,  or  any  part  thereof,  in  manner  and  form 
as  is  in  and  by  the  said  first  count  in  that  behalf  above 
alleged — seventhly  (to  the  first  breach  of  the  first  count), 
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1843.  that  the  said  portion  of  the  said  amount  so  realized  as  in 
the  said  first  count  in  that  behalf  mentioned,  was  required 
and  necessary  to  meet  the  said  engagements  of  the  said 
bank  or  company,  and  that  there  never  was  any  portion 
of  the  said  amount  not  being  required  or  necessary  to  meet 
the  engagements  of  the  said  bank  or  company  which  was 
sufficient,  when  divided  as  in  the  said  first  count  men- 
tioned, to  allow  to  each  shareholder  such  instalment  or 
dividend  as  is  in  the  first  count  in  that  behalf  mentioned, 
in  manner  and  form  as  is  in  and  by  the  said  first  count  in 
that  behalf  above  alleged — eighthly  (to  the  first  breach  of 
the  first  count),  that  the  defendants  did  not  deem  fit  that 
such  an  instalment  or  dividend  should  be  paid  and  divided 
amongst  the  said  shareholders,  in  manner  and  form  as  in 
the  said  first  count  is  in  that  behalf  above  alleged — 
ninthly  (to  the  said  first  breach),  that  the  defendants  had 
not  notice  of  the  said  several  premises,  in  manner  and  form 
as  in  the  said  first  count  in  that  behalf  above  alleged — 
tenthly  (to  the  said  first  breach),  that  the  defendants  did,  to 
wit,  on  the  27th  of  February,  1840,  declare  to  and  pay 
the  plaintiff  the  said  instalment  and  dividend — eleventhly 
(to  the  second  breach  of  the  first  count),  that  the  defend- 
ants did  not  realize  the  said  amount  in  the  said  second 
breach  in  that  behalf  mentioned,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiff  had  in  the  said  second 
breach  of  the  first  count  alleged — twelfthly  (to  the  second 
breach  of  the  first  count),  that  the  said  portion  in  the  said 
second  breach  mentioned  of  the  said  amount  was  required 
and  necessary  to  meet  the  engagements  of  the  said  bank 
and  company,  and  that  there  never  was  any  portion  of  the 
said  amount  not  being  required  and  necessary  to  meet  the 
said  engagements,  sufficient,  when  divided  amongst  the 
said  shareholders  as  aforesaid,  to  allow  to  each  said  share- 
holder such  instalment  or  dividend  as  is  in  the  said  second 
breach  in  that  behalf  mentioned — ^thirteenthly  (to  the 
second  breach),  that  the  defendants  had  not  notice  of  the 
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said  several  premises,  in  manner  and  form  as  in  the  second  lg43. 
breach  is  in  that  behalf  above  alleged — fourteenthly,  (to 
the  second  breach),  that  the  defendants  did,  within  the 
said  third  space  of  six  months  in  the  said  second  breach 
mentioned,  and  before  the  commencement  of  this  suit,  to 
irit,  on  the  81st  of  December,  1840,  deem  fit  to  declare 
and  did  declare  a  certain  instalment  and  dividend,  to 
wit,  a  certain  instalment  and  dividend  of  10^.  upon  and 
in  respect  of  the  said  shares  in  the  said  bank  or  com- 
pany— fifteenthljr  (to  the  two  last  counts  of  the  de- 
claration), that,  after  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  they  the  defendants  paid 
to  the  plaintiff  a  large  sum  of  money,  to  wit,  the  monies  in 
the  said  two  last  counts  of  the  declaration  mentioned,  in 
full  satisfaction  and  discharge  of  all  the  said  causes  of 
action  in  the  said  two  last  counts  mentioned,  which  said 
monies  the  plaintiff,  to  wit,  then,'accepted  and  received  of 
and  from  the  defendants  in  such  full  satisfaction  and  dis- 
charge as  aforesaid  of  the  said  causes  of  action  in  the  said 
two  last  counts  mentioned  ,*  verification. 

The  plaintiff  traversed  the  last  plea  and  joined  issue  upon 
all  the  others;  and  at  the  trial  a  special  verdict  was  found, 
which  stated  the  following  facts : — 

Divers  persons  to  the  number  of  one  hundred  and  up-  Special  Terdict. 
wards,  after  the  passing  of  the  act  7  Oeo.  4,  c.  46,  to  wit, 
on  the  1st  of  July,  1834,  commenced  carrying  on  toge- 
ther, and  from  thence  until  the  29th  of  August,  1839, 
carried  on  together,  and  were  then  carrying  on  together, 
in  partnership  as  a  company  by  virtue  and  in  pursuance 
of  the  said  act,  the  trade  or  business  of  bankers  in  Eng- 
land, by  the  name  and  under  the  style  of  The  Northern 
and  Central  Bank  of  England,  with  certain  capital,  and 
upon  certain  terms,  conditions,  and  provisions  agreed  upon 
in  that  behalf,  to  wit,  the  terms,  conditions,  and  provisions, 
contained  in  a  certain  deed  of  settlement  of  the  said  bank. 
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Deedofaettle- 
ment.  let  of 
Jolj,  1834. 


bearing  date  the  Ist  of  July,  1834,  and  a  certain  supple- 
mentary deed  of  settlement  bearing  date  the  80th  of  Au- 
gust, 1836;  which  said  first-mentioned  deed  of  settlement 
contained,  amongst  other  clauses,  the  clause  following : — 

"  That,  if  at  any  time  hereafter  it  shall  appear  to  the 
board  of  Manchester  directors  that  losses  have  been  sus- 
tained or  incurred  by  the  company,  not  only  to  the  whole 
amount  of  the  fund  hereinafter  mentioned,  called  '  the 
reserved  surplus  fund,'  but  also  the  amount  of  one-fourth 
part  of  the  capital  which  for  the  time  being  shall  have 
been  actually  advanced  and  paid  up  by  the  proprietors  (and 
for  the  purposes  of  ascertaining  the  amount  of  such  losses 
it  shall  not  be  necessary  for  the  said  board  of  directors 
to  take  into  their  calculation  or  account  any  rise  or  fall 
which  may  have  taken  place  in  the  price  of  any  of  the 
parliamentary  stocks  or  public  funds  of  Oreat  Britain  or 
Ireland  in  or  upon  which  any  part  of  the  funds  or  monies 
of  the  said  company  shall  or  may  have  been  invested  or 
placed,  but  such  stocks  or  funds  shall  be  calculated  at  the 
cost  price),  then  and  in  such  case  the  said  board  of  direc- 
tors shall  be  bound  and  they  are  hereby  required  to  call  an 
extraordinary  general  meeting  of  the  proprietors,  for  the 
purpose  of  taking  into  consideration  the  propriety  of  dis- 
solving or  continuing  the  company;  and  the  directors  shall 
submit  to  such  meeting  a  full  and  general  statement  of  the 
affairs  and  concerns  of  the  company ;  and  it  shall  there- 
upon be  lawful  for  any  one  proprietor  personally  present  at 
such  meeting,  in  writing,  to  require  that  the  said  company 
be  dissolved;  and  the  said  company  shall  therefrom  be 
dissolved  accordingly,  unless  such  a  number  of  the  proprie- 
tors personally  present  at  the  meeting  as  shall  amongst 
them  be  entitled  to  two-thirds  of  the  votes  to  be  given 
at  any  ballot  as  aforesaid,  shall  be  desirous  of  continuing 
and  carrying  on  the  said  concern,  and  shall  then  and 
there,  in  writing,  undertake  so  to  do  and  to  purchase  the 
shares  of  the  dissentient  proprietors  at  the  then  value 
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thereof,  and  to  indemnify  the  dissentient  proprietors  against  1843. 
fdl  future  losses  of  the  company  and  firom  the  existing 
debts  and  engagements  thereof^  such  value  and  the  nature 
of  such  indemnity  to  be  ascertained  in  case  of  difference 
by  reference  to  arbitration  as  hereinafter  mentioned;  and, 
on  such  undertaking  being  given,  the  dissolution  of  the 
company  shall  be  suspended  for  the  space  of  sixty  days 
next  after  such  meeting;  and  if  within  that  time  the  pur- 
chase of  the  shares  of  the  dissentient  proprietors  shall  be 
completed  in  manner  hereinafter  expressed,  then  such  dis- 
solution shall  not  take  place;  and  the  purchase  of  the  last- 
mentioned  shares  shall  be  considered  as  completed  for  the 
purposes  of  this  provision  whenever  the  said  proprietors, 
proposing  to  continue  the  company  as  aforesaid,  shall,  by 
writing,  have  given  notice  to  the  dissentient  proprietors 
that  they  are  prepared  to  pay  the  purchase-money  for  the 
said  shares  on  application  by  the  parties  entitled  thereto 
for  the  same  at  the  banking-house  of  the  company  in  Man- 
chester, and  shall  in  accordance  therewith  have  actually 
paid  the  same  to  such  of  the  parties  as  shall  have  applied 
for  the  same,  or,  in  case  of  difference  as  to  the  amount  of 
such  purchase-money,  shall  have  offered  to  refer  the  ques- 
tion of  such  amount  to  arbitration  as  aforesaid,  and  have 
proceeded  in  such  arbitration,  and  have  complied  with  the 
award  made  therein,  or  have  been  prevented  from  so  doing 
by  the  neglect  or  default  of  the  other  party;  and  the  com- 
pany as  reduced,  or  newly  constituted,  from  time  to  time 
shall  be  liable  to  dissolution  or  to  continuance  from  time 
to  time,  in  like  manner,  and  under  and  subject  to  the 
same  or  the  like  regulations  as  aforesaid/' 

The  deed  of  settlement  also  contained  the  clause  fol- 
lowing:— ''  That  all  the  directors,  trustees,  public  officers,  CUnie  of  in- 
local  directors,  and  other  officers  for  the  time  being  of  the     "^ 
t^ompany,  shall  be  indemnified  and  saved  harmless  out  of 
the  funds  or  property  of  the  company  from  and  against 
all  costs,  charges,  losses,  damages,  and  expenses  which  they 
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1843.  respectively  shall  or  may  sustain,  pay,  or  incur,  in  or  about 
any  action,  suit,  proceeding,  or  arbitration,  to  be  brought, 
commenced,  carried  on,  prosecuted,  defended,  or  entered 
into  by  the  order  or  direction  of  the  board  of  Manchester 
directors,  or  in  anywise  relating  thereto  respectively,  or 
otherwise  in  or  about  the  execution  of  their  respective 
offices  or  trusts,  except  such  costs,  charges,  losses,  damages, 
and  expenses  as  shall  happen  by  or  through  the  wilful 
neglect  or  default  of  any  such  directors,  trustees,  public 
officers,  local  directors,  or  other  officers  respectively;  and 
that  the  directors,  public  officers,  local  directors,  trustees, 
or  other  officers  for  the  time  being  of  the  company,  and 
each  and  every  of  them,  their  and  each  and  every  of  their 
heirs,  executors,  administrators,  and  assigns,  shall  be 
charged  and  chargeable  only  for  so  much  money  as  they 
and  every  of  them  shall  respectively  actually  receive  by 
virtue  of  their  respective  offices  or  trusts;  and  that  any 
one  or  more  of  them  shall  not  be  answerable  or  account- 
able for  the  other  or  others  of  them,  nor  for  the  acts,  re- 
ceipts, neglects,  or  defaults  of  the  other  or  others  of  them, 
but  each  of  them  for  his  own  respective  acts,  receipts,  ne- 
glects, and  defaults  only;  nor  shall  they  or  any  of  them  be 
answerable  or  accountable  for  any  person  or  persons  who 
may  be  appointed  by  the  said  board  of  directors  to  be  the 
collector  or  collectors  of  the  rents,  profits,  or  anniial  pro- 
duce of  any  of  the  houses,  estates,  or  other  property  for  the 
time  being  of  the  company,  or  in  whose  hands  the  same  or 
any  of  the  monies  of  the  company  shall  or  may  be  depo- 
sited or  lodged  for  safe  custody,  nor  for  the  insufficiency  or 
deficiency  of  title  to  any  houses,  estates,  or  other  property 
which  may  from  time  to  time  be  purchased  by  or  by  the 
order  of  the  said  board  of  directors  for  or  on  behalf  of  the 
company,  nor  for  the  insufficiency  or  deficiency  of  any 
security  or  securities  in  or  upon  which  any  of  the  monies 
of  the  company  shall  or  may  be  placed  out  or  invested  by 
or  by  the  order  of  the  said  board  of  directors,  nor  for  any 
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miafortune,  loss,  or  damage  which  may  happen  in  the  exe-        1843. 
cation  of  their  respective  offices  or  trusts,  or  in  relation         _^ 
thereto  respectively,  unless  the  same  shall  happen  by  or  tr. 

through  their  own  wilful  neglect  or  default  respectively/'  ayhm. 

The  capital  of  the  bank  and  of  the  said  persons  so  car-  capital  of  the 
lying  on  together  the  said  trade  or  business  of  bankers,  ^  ^^  ^f 
was,  daring  all  the  time  aforesaid,  that  is  to  say,  from  the  ^^'-  ^*^« 
time  when  the  said  trade  or  business  was  so  as  aforesaid 
commenced  to  be  carried  on,  until  the  day  of  the  dissolu- 
tion thereof  as  hereinafter  mentioned,  divided  into  divers 
shares  of  10/.  each:  and  the  plaintiff,  before  and  at  the  Plaintiff  pos. 
time  when  the  said  bank  and  the  said  trade  or  business  ihara. 
were  so  as  aforesaid  dissolved,  was,  and  during  all  the  time 
hereafter  mentioned  continued  to  be,  and  yet  is,  the  lawful 
holder  of  one  hundred  of  the  said  shares. 

The  carrying  on  of  the  said  trade  or  business  before  the 
said  dissolution  thereof,  was  superintended  and  managed  by 
the  directors  of  the  company  according  to  the  terms  of  the 
deed  of  settlement  and  supplementary  deed  of  settlement;  Defendants 
and  the  defendant  William  Smith  before  and  at  the  time  was  ^^^^  di. 
the  holder  of  divers  of  the  said  shares  of  the  said  capital,  and  r^cton. 
managing  director  of  the  company ;  and  the  other  defend- 
ants were  then  also  respectively  holders  of  divers  of  the 
said  shares  of  the  said  capital,  and  respectively  directors  of 
the  said  company. 

The  board  of  Manchester  directors  of  the  company  af- 
terwards, and  upwards  of  fourteen  days  and  not  more  than 
twenty-one  days  before  the  time  for  holding  of  the  general 
half-yearly  meeting  next  hereinafter  mentioned,  to  wit,  on 
the  10th  of  August,  1839,  called  a  general  half-yearly  meet- 
ing of  the  proprietors  of  and  in  the  company,  in  manner 
directed  by  the  deeds  of  settlement,  to  be  holden  on  the 
29th  of  August  in  the  year  aforesaid ;  and,  because  it  ap. 
peared  to  the  board  of  Manchester  directors  that  losses  had 
been  sustained  or  incurred  by  the  company,  not  only  to 
the  whole  amount  of  the  reserved  surplus  fund  mentioned 
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1343.  in  the  deed  of  settlement^  but  also  to  the  amount  of  one- 
fourth  part  of  the  capital  which  had  then  actually  been 
advanced  and  paid  up  by  the  proprietors  of  the  said  com- 
pany^ the  said  directors  called  an  extraordinary  general 
meeting  of  the  proprietors  of  and  in  the  said  company^  in 
manner  in  that  behalf  directed  by  the  said  deed  of  settle- 
ment^ to  be  holden  on  the  29th  of  August  in  the  year 
General  half-  aforesaid.  The  said  general  half-yearly  meeting  of  the 
ing,  Angttft  29,  proprietors  of  and  in  the  said  company  was  in  due  manner 
holden,  to  wit,  at  Manchester  aforesaid,  pursuant  to  the 
said  call  in  that  behalf.  At  this  meeting  divers  share- 
holders of  and  in  the  company,  to  the  number  of  one 
hundred  and  sixty,  or  thereabouts,  in  the  whole,  and  in- 
cluding the  defendants  Haynes,  Hunt,  Bloor,  Smith,  Eck- 
ersley.  Bobbins,  and  Ogilvie,  attended  and  were  respectively 
present  at  the  said  meeting ;  but  neither  the  plaintiff  nor 
the  defendant  John  Haigh  attended  or  was  present  thereat. 
At  that  meeting  a  certain  report  of  the  said  directors  was 
openly  read,  in  the  presence  and  hearing  of  the  several 
persons  so  there  present  as  aforesaid,  which  said  report  was 
and  is  to  the  purport  or  effect  following : — 

Report  read.  "  Report  of  the  Directors  of  the  Northern  and  Central 

"Bank  of  England. 

"  William  S.  Stell,  Chairman. 

"  William  Haynes,  Deputy  Chairman. 

"  William  Eckersley,  Alexander  Ogilvie, 

"  John  Haigh,  Allen  Bobbins, 

"  John  Hunt,  William  Smith. 

''  Manchester,  29th  August,  1839. 
''  The  shareholders  of  the  Northern  and  Central  Bank  of 
England  having  been  informed  by  circular,  bearing  date 
the  16th  ult.,  of  the  circumstances  under  which  the  com- 
mittee appointed  at  the  general  meeting  of  the  Ist  of  May 
last  had  assumed  the  office  of  directors,  it  simply  remains 
that  they  should  be  put  in  possession  of  the  result  of  the 
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examination  of  the  books  and  affairs  of  the  company.    In         1843. 
estimating  the  assets  the  directors  have  placed  a  value,  as        lyoh  " 
nearly  as  could  possibly  be  ascertained,  on  each  separate      „  ^- 
billor  other  security,  as  well  as  on  every  balance  of  open 
account. 

'^  By  the  general  balance  sheet,  the  amount       £         s.  d. 
appearing  as  the  paid  up  capital  on 
69,757  shares,  at  10/.,  is 697,570    0    0 

*'  And  the  balance  at  credit  of  undivided 
profits 188,927    4    4 

''Making  a  total  of  £881,497    4    4 


"  The  actual  assets  of  the  company  may  at 

the  present  time  be  reported  to  consist 

of— 
"  Cash  on  hand  and  on  deposit  at  call  in 

other  banks 74,060    8  10 

'' Bankers' and  other  approved  bills     .     .    89,841    2    9 
"  Real  estate,  mortgages,  bills  of  exchange, 

bank  shares,  and  other  securities,  valued 

at 142,077  17    9 

"  Outstanding  balances  on  open  account, 

valued  at 126,642  14    7 


882,622    8  11 
''Erom  which  must  be  deducted  for  notes 
still  in  circulation  and  other  liabilities 
of  the  company 8,488  11     1 


Making  a  net  sum  of  £874,188  12  10 

^  Being  at  the  rate  of  5/.  7s.  8d.  per  share 
on  69,757  shares,  but  leaving  an  esti- 
mated deficiency  of  ......    £457,808  11     6 


''From  the  care  with  which  the  valuations  have  been  made, 

VOL.  VI.  c  c 


886 


IN  THS  COMMON  FLEAS^ 


1843. 
Lton 

V. 

Hatmks. 


Resolution. 


The  report  and 
reaolutioQ  read 
at  the  extraor- 
dinary general 


there  is  every  reasonable  ground  for  believing  that  the 
whole  of  the  above  sum  of  874,188/.  12s.  lOd.  will  by  pro- 
per attention  be  ultimately  realized. 

"  The  deficiency  of  457,808/.  11*.  6d.  being,  however,  not 
only  to  the  full  extent  of  the  surplus  fund  of  188,927/.  4».  4d., 
but  of  more  than  one  fourth  of  thepaid  upcapital  of  697,570/., 
there  has  remained  no  other  course  for  the  directors  than, 
in  conformity  with  the  requirements  of  the  deed  of  settle- 
ment, to  convene  an  extraordinary  general  meeting  of  the 
shareholders  for  the  purpose  of  taking  into  consideration 
the  propriety  of  dissolving  or  continuing  the  company. 

"William  S.  Stell,  Chairman." 

The  report  of  the  directors  having  so  as  aforesaid  been 
openly  read  at  the  said  general  half-yearly  meeting,  the 
said  several  shareholders  of  the  said  company  then  and 
there  assembled  did  make  and  pass  a  certain  resolution,  to 
wit,  '^  that  the  report  so  read  as  aforesaid  be  received  and 
entered  on  the  book  of  proceedings,  and  that  it  be  printed, 
and  a  copy  sent  to  each  shareholder." 

Immediately  after  the  holding  of  the  said  general  half- 
yearly  meeting  of  the  said  proprietors,  that  is  to  say,  on 
the  day  and  at  the  hour  and  at  the  place  specified  and 
fixed  for  the  holding  the  said  extraordinary  general  meet- 
ing of  the  proprietors,  to  wit,  on  the  said  29th  of  August 
in  the  year  last  aforesaid,  at  Manchester  aforesaid,  the 
said  extraordinary  general  meeting  of  the  proprietors 
of  the  company  was  in  due  manner  holden  pursuant  to 
such  call  on  the  part  of  the  said  Manchester  board  of  di- 
rectors as  aforesaid,  and  to  the  terms  and  provisions  of  the 
deeds ;  at  which  said  extraordinary  general  meeting  such 
and  the  same  parties,  and  none  other,  attended  and  were 
present  as  had  so  as  aforesaid  attended  and  been  present 
at  the  said  general  half-yearly  meeting.  At  the  said 
extraordinaxy  general  meeting  so  then  and  there  holden 
as  aforesaid,  the  said  report  of  the  directors,  and  the  said 


HILARY  VACATION,  6  YICTORIJ!.  887 

resolution  so  made  and  passed  at  the  said  general  half-        1843. 
yearly  meeting  as  aforesaid,  were  then  and  there,  in  the 
presence  and  hearing  of  the  persons  so  then  and  there 
present  as  aforesaid,  openly  read ;  and  the  directors  of  the 
company  did  then  and  there  submit  to  the  said  extraor- 
dinary general  meeting,  and  to  the  several  persons  then 
and  there  present,  a  full  and  general  statement  of  the 
affairs  and  concerns  of  the  company,  whereby  it  appeared, 
and  was  the  fact,  that  losses  had  been  sustained  and  in- 
curred by  the  company,  not  only  to  the  whole  amount  of 
the  reserved  surplus  fund  in  the  deed  of  settlement  men- 
tioned, but  also  to  the  amount  of  the  one-fourth  part  of  the 
capital  actually  advanced  and  paid  up  by  the  proprietors 
of  the  company :  and  thereupon  one  John  Hazledine,  then  Notice  by  John 
and  there  being  a  holder  of  divers  shares  in  the  said  com-     "     ^' 
pany,  did,  in  the  presence  of  the  said  persons  so  then  and 
there  present,  deliver  a  notice  in  writing  to  the  churman 
at  the  said  extraordinary  general  meeting,  thereby  requir- 
ing that  the  said  company  should  be  dissolved,  which  said 
notice  was  thereupon  then  and  there  openly  read;  whereupon 
it  was  then  and  there  resolved  by  the  several  persons  then 
and  tixere  present — first,  that,  in  conformity  with  the  said  Resolutions:— 
requisition  ot  the  said  John  Hazledine,  the  said  company  oompuiy  be 
was  thereby  dissolved— secondly,  that  the  winding  up  of  ^^^^^'i^®**- 
the  affairs  of  the  company  should  be  entrusted  to  the  then  winding  up  the 
present  board  of  directors,  with  power  to  them  to  employ  ^^^  to  ttie 
and  pay  for  such  assistance  as  might  be  necessary  for  that  ^^^>  ^' 
purpose ;  and  that  any  three  of  them  should  be  empowered 
to  act  as  a  quorum — thirdly,  that  the  assets  of  the  com-  3.  That  the 
pany  should  be  realized  with  all  convenient  speed,  and  be  realized  and 
that  such  portion  of  them  as  might  not  be  required  to  ^e^sh^T''"^*' 
meet  the  engagements  of  the  company  should  be  divided  holders. 
amongst  the  shareholders  rateably  and  in  proportion  to 
the  shares  respectively  held  by  them,  in  such  dividends  as 
the  directors  might  from  time  to  time  deem  fit ;  a  dividend 
to  be  dedared  at  least  once  in  efery  six  months — ^fourthly,  ^-  ^***  ^vr 

c  c2 
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1843,         that  a  copy  of  the  said  proceedings  and  resolutions  at  the 

Lyon         ^^^  extraordinary  general  meeting  should  be  transmitted 

„   "•  to  each  shareholder:  and  that  thenceforth  no  transfer  of 

Haynss. 

tions  be  sent  to  Scares  to  parties  not  already  shareholders  should  be  per- 

each  share.  j^ittcd. 

holder. 

No  number  whatever  of  proprietors  personaUy  present 

at  the  said  meeting  was  desirous  of  continuing  and  carry- 
ing on  the  said  concern,  nor  did  in  writing  undertake  so 
Copy  of  the       to  do.    A  copy  of  the  said  proceedings  and  resolutions^  as 
L  due  mwmei^   ^^^l  0^  ^ud  at  the  said  general  half-yearly  meeting,  as  of 
thT^lainSffand  ^^^  ***  ^^®  extraordinary  general  meeting,  was  in  due 

the  other  share-  manner  transmitted  to  the  plaintiff,  and  to  other  the  share- 
holders. 

holders  of  and  in  the  company:  and  the  said  trade  or 

business  so  theretofore  carried  on  as  aforesaid  by  the  com- 
pany, on  and  from  the  said  29th  of  August,  1839,  was  and 
thence  hitherto  hath  been  wholly  discontinued,  save  and 
except  so  far  as  was  absolutely  necessary  for  the  purpose 
of  winding  up  the  affairs  of  the  company. 
The  defendants  The  defendants,  so  being  such  directors  as  aforesaid, 
Sie windingup  thereupon,  in  pursuance  and  by  virtue  of  the  said  resolu- 
of  the  affairs  of  tions  at  the  said  extraordinary  general  meeting  as  afore- 
said, did  proceed  to  the  winding  up  of  the  affairs  of  the 
company,  and  were  by  the  other  shareholders  of  the  said 
capital  and  members  of  the  said  company  permitted  to 
proceed  in  realizing,  and  did  in  fact  proceed  in  realizing, 
the  assets  of  the  said  company,  with  all  convenient  speed ; 
and,  within  six  months  next  after  the  passing  of  the  said 
resolution  for  the  dissolution  of  the  company,  to  wit,  on 
the  1st  of  October,  1839,  found,  and  the  fact  was,  that 
they  had  sufficient  cash  in  hand  belonging  to  the  company 
to  repay  the  proprietors  thereof  1/.  per  share  on  69,757 
shares  in  the  company;  and  the  defendants,  being  such 
directors  as  aforesaid,  thereupon  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  gave  and  sent  to  the  plaintiff 
and  other  the  shareholders  of  and  in  the  company,  a  certain 
notice  to  the  purport  and  effect  following,  that  is  to  say : — > 
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''Northern  and  Central  Bank  of  England.  1843. 

"Ist  instalment,  1/.  per  share.  ^^h^^ 

"Manchester,  Ist  October,  1889.  «'• 

"  Notice  is  hereby  given  that  the  first  instalment,  at  the  Notice  of  fi«t 
rate  of  1/.  per  share,  out  of  the  capital  stock  of  the  above  inataiment. 
company,  is  now  payable  to  the  proprietors  thereof,  at 
their  office  in  Brown-street,  in  pursuance  of  the  resolutions 
passed  at  the  extraordinary  general  meeting  held  on  Thurs- 
day, the  29th  of  August,  for  dissolving  the  company  and 
dividing  the  assets. 

'^  The  scrip  certificate  must  be  produced,  and  the  pay- 
ment of  each  instalment  will  be  noted  thereon. 

**  The  amounts  due  to  proprietors  residing  at  a  distance 
will  be  paid  to  any  party  applying  personally  for  the  same, 
on  the  production  of  the  certificate  and  the  annexed  order 
filled  up  and  signed  by  such  proprietor. 

"  By  order  of  the  Board  of  Directors, 

"  William  Smith,  Managing  Director.^' 

"  Not  transferable. 

"  {Insert  place  of  Residence) 1889, 

^'  To  the  directors  of  The  Northern  and  Central  Bank  of 
England, 

"Gentlemen, — You  will  please  to  honor  the  drafts  of 

for  the  simi  of ,  being  the  first  instalment  of 

1/.  per  share  on shares  held  by  me  in  the  above  com- 
pany.'* 

The  plaintiff  on  the  same  day  and  year  aforesaid,  re-  Receipt  by 
ceived  of  and  from  the  defendants  payment  of  the  instal-  Sntlnstiament. 
ment  therein  mentioned;  and  afterwards,  to  wit,  on  the 

day  of  November  in  the  year  last  aforesaid,  it  was 

arranged  and  agreed  between  the  directors  of  the  said 
company  and  the  directors  of  a  certain  other  banking  com- 
pany in  Manchester,  called  the  Alliance  Bank,  that,  for 
and  in  consideration  of  a  certain  annual  payment  to  be  in 
that  behalf  made  by  the  Northern  and  Central  Bank  of 
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1843.        England  to  the  Alliance  Bank,  the  last-mentioned  com- 

Lyon        P^^y  should  undertake  the  winding  up  the  affairs  of  the 

^  ^'  said  Northern  and  Central  Bank  of  England;  whereupon 

The  bosiness  of  ^^^  ^^  which  time  the  remaining  business  of  the  said 

tTlnlfefred  to     Northcm  and  Central  Bank  of  England  necessary  for  the 

^c  Alliance       purposo  of  winding  up  the  affairs  thereof  was  transferred 

to  the  Alliance  Bank. 

The  Alliance  Bank  consisted  principally  of  persons  Who 
had  been  members  of  the  Northern  and  Central  Bank  of 
England ;  and  it  was  part  of  the  arrangement  and  agreement 
so  entered  into  between  the  directors  of  the  respective  com- 
panies, that  every  person  holding  five  shares  in  the  North- 
ern and  Central  Bank  of  England,  should,  on  transferring 
the  same  at  the  nominal  price  of  5/.  each,  be  entitled  to  be 
admitted  a  holder  of  one  share  of  257.  in  the  Alliance  Bank. 
The  defendant  Smith  shortly  afterwards  became  and  yet 
is  a  shareholder  in  and  managing  director  of  the  last- 
mentioned  company,  and  as  such  managing  director  en- 
titled to  an  annual  salary;  and  the  defendants  Hunt  and 
Ogilvie  shortly  afterwards  became  and  yet  are  respectively 
shareholders  in  and  directors  of  the  said  company;  and  the 
defendants  Haynes,  Haigh,  and  B/obbins,  shortly  after- 
wards became  and  yet  are  respectively  shareholders  in,  but 
not  directors  of,  the  said  last-mentioned  company.  Neither 
Bloor  nor  Eckersley  was  or  is  director  of  or  a  shareholder 
in  the  said  company. 

On  the  30th  of  December,  1839,  the  defendants,  so  being 
such  directors  as  aforesaid,  found,  and  the  feet  was,  that 
the  cash  in  hand  belonging  to  the  company  of  proprie- 
tors of  the  Northern  and  Central  Bank  of  England  then 
amounted  to  the  sum  of  64,925/.,  without  making  any  de- 
duction for  the  debts  then  owing  by  the  said  company, 
and  which  then  amounted  to  about  8,000/.,  and  that  the 
number  of  shares  standing  in  the  books  of  the  company 
was  61,705:  and  the  defendants,  being  such  directors  aa 
aforesaid,  then  resolved  that  the  sum  of  1/.  per  share  (being 
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the  second  instalmeiit)  should  be  pfud  to  the  proprietors         1843. 
of  the  company  on  the  1st  of  January  then  next;  and  the        j^^^^ 
defendants,  so  being  such  directors  as  aforesaid,  thereupon      hayiibs 
afterwards,  to  wit,  on  the  said  1st  of  January,  1840,  gave  and  j^otice  of  sc- 
sent  to  the  plaintiff  and  to  other  the  shareholders  of  and  in  J^^^^'^q!'*' 
the  company,  notice  that  the  second  instalment,  at  the  rate 
of  1/.  per  share,  out  of  the  capital  stock  of  the  company  of 
proprietors  of  the  Northern  and  Central  Bank  of  England, 
was  then  payable  to  the  proprietors  thereof  at  the  Alliance 
Bank  in  Manchester,  and  which  said  notice  was  and  is  in 
all  other  respects  to  the  same  purport  and  effect  as  the  said 
other  notice  lastly  above  mentioned.    The  plaintiff  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  received  of 
and  from  the  defendants  payment  of  the  said  second  instal- 
ment of  1/.  per  share  therein  mentioned.     On  the  24th  of 
February,  1840,  the  directors,  at  a  certain  meeting  of  the 
board  of  directors  then  and  there  held,  after  taking  into 
consideration  the  half-yearly  report  which  they  intended 
to  issue  to  the  shareholders,  and  also  the  draft  of  a  deed  of 
indemnity  which  the  solicitor  of  the  defendants  had  by 
their  directions  prepared,  did  then  and  there  resolve  that 
the  said  report  and  indemnity  should  be  adopted  and 
printed  for  circulation  amongst  the  shareholders,  and  did 
also  resolve,  and  the  fact  was,  that  the  cash  in  hand  be- 
longing to  the  company  then  amounted  to  the  sum  of 
22,811/.  Os.  M.,  and  that  a  certain  bank  called  the  Phoenix 
Bank  owed  the  company  the  sum  of  7,800/.,  which  would 
be  payable  on  the  3rd  of  March  then  next;  which  said 
sums,  with  a  bill  of  one  Thomas  Jackson  payable  on  the 
3rd  of  May  then  next,  for  the  sum  of  762/.  6s.  6d.,  would 
be  sufficient  to  pay  10^.  per  share  on  61,686  shares;  and 
thereupon  the  said  defendants,  so  being  such  directors^ 
resolved  that  a  third  instalment  of  lOs.  per  share  should  be 
paid  to  such  of  the  proprietors  as  should  execute  the  d  eed 
of  indemnity  therein  and  hereinafter  mentioned.    The  de-  Report  of  the 
fendants,  so  being  such  directors  as  aforesaid,  afterwards^  directon. 


27» 1840. 
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1843.  to  wit,  on  the  27tli  of  February,  1840,  gave  and  sent  to  the 
plaintiff  and  to  other  the  shareholders  of  and  in  the  com- 
pany a  certain  printed  statement  or  report,  which  was  and 
is  to  the  purport  or  effect  following,  that  is  to  say — 

"Northern  and  Central  Bank  of  England, 

"  Manchester,  27th  February,  1840. 
"  Directors. 
"William  Haynes,  Chairman. 
"John  Hunt,  Deputy-Chairman. 
"  James  Pickford  Bloor,        Alexander  Ogilvie, 
'Will  iam  Eckersley*  Allen  Bobbins, 

"  John  Haigh,  William  Smith.'' 

iB^pert  of  Feb.  **  The  resolutions  passed  at  the  extraordinary  general 
meeting  held  on  the  29th  of  August,  1839,  for  dissolving 
The  Northern  and  Central  Bank,  and  providing  for  the 
realization  and  distribution  of  the  assets,  having  super- 
seded the  necessity  of  again  convening  the  shareholders, 
the  board  of  directors  have  merely  to  make  the  following 
half-yearly  report  of  their  proceedings : — 

"Among  the  first  steps  towards  bringing  the  affairs  into 
smaller  compass,  they  felt  it  their  duty  to  call  upon  those 
shareholders  who  were  indebted  to  the  Bank  to  pay  up 
their  balances ;  and,  in  cases  of  default,  the  directors  pro- 
ceeded (by  virtue  of  the  powers  conferred  by  the  deed  of 
settlement)  to  forfeit  the  shares  of  the  parties  at  the  mar- 
ket price  of  the  day,  placing  the  proceeds  towards  the  li- 
quidation of  their  respective  accounts.  The  number  of 
shares  has  been  consequently  reduced  from  69,757,  as  given 
in  the  last  report,  to  61,685. 

"  On  the  1st  of  October,  1839,  the  directors  declared  a 
first  instalment  of  1/.  per  share  out  of  the  capital  stock  of 
the  company. 

"  On  the  31st  of  December,  1839,  the  estimated  assets, 
after  deducting  the  expenses  of  the  establishment  to  that 
date>  were  as  follows : — 
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"  Cash  at  interest  in  various  banks  .   £67,901    8  11         1843. 

''  Beal  estate,  mortgages,  bills  of  ex- 
change, bank  and  railway  shares 
and  other  securities,  valued  at .      80,852    0    0 

''  Outstanding  balances  on  open  ac- 
count, valued  at  .        .     123,577  19    0 


272,881     2  11 
"  From  which  must  be  deducted,  for 
notes  still  in  circulation,  legal  ex- 
penses, and  other  liabilities  of  the 
company 7,965  15     5 

Leaving  the  net  sum  of  .  £264,365    7    6 

"  These  valuations  having  been  made  with  great  care, 
and,  after  further  acquaintance  with  the  circumstances  of 
the  several  accounts,  the  shareholders  will  be  gratified  to 
observe  that  the  prospects  held  out  in  the  report  of  the  29th 
of  August,  as  to  the  ultimate  result,  have  been  substan- 
tially borne  out. 

'^  On  the  Ist  of  January  last,  the  directors  declared  a 
second  instalment  of  1/.  per  share  out  of  the  capital  stock 
of  the  company. 

''In  consequence  of  the  large  interest  held  by  the 
Alliance  Bank,  in  the  assets  of  the  Northern  and  Central, 
the  directors  have  thought  it  desirable  to  conclude  an 
arrangement  with  that  establishment  for  securing  at  a  de- 
fined expense  the  most  efficient  assistance  in  the  liquida- 
tion of  the  affairs  of  the  company.  As  the  basis  of  remu- 
neration, the  two  boards  have  assumed  the  minimum  an- 
nual amount  at  which  such  liquidation  could  have  been 
conducted  as  a  separate  establishment;  and  the  sum  of 
2000/.  has  been  fixed  as  an  equivalent  for  the  salaries  of  the 
managing  director,  clerks,  and  other  servants,  rent,  taxes, 
coals,  and  stationery,  and  in  short  every  other  incidental 
expense  except  travelling  and  law  charges. 
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1843. 


A  farther  in- 
stalment of  10«. 
per  aluure, 


and  deed  of  in- 
demnity re- 
quired. 


"  The  directors  are  sorry  to  announce  that  they  have 
received  notice  of  contemplated  proceedings  in  equity  by 
certain  parties  for  the  recovery  of  principal  and  premium 
paid  on  shares  allotted  in  the  latter  part  of  1836^  on  the 
ground,  as  they  allege,  of  the  subsequently  ascertained  con- 
dition of  the  bank.  The  directors  refrain  from  giving  an 
opinion  as  to  the  merits  of  the  question  in  a  public  report ; 
but  they  are  satisfied  that  they  will  receive  the  cordial 
concurrence  of  the  shareholders  at  large  in  a  strenuous 
resistance  to  all  such  proceedings. 

'^The  directors  are  happy  to  be  enabled  to  declare  a  fur- 
ther instalment  of  10s.  per  share  out  of  the  capital  stock  of 
the  company;  and,  while  they  appeal  to  the  fact  of  their 
having  within  the  first  six  months  since  the  dissolution  of 
the  company  distributed  to  the  shareholders  what  may  be 
estimated  at  a  moiety  of  the  net  amount  to  be  eventually 
realized,  as  the  best  evidence  of  their  anxiety  to  throw  no 
obstacle  in  the  way  of  a  speedy  termination  of  their  trust, 
they  feel  it  a  duty  which  they  owe  to  themselves  (particu- 
larly with  refereoce  to  the  proceedings  above  noticed)  to 
require  such  an  indemnity  from  the  shareholders  as  is  con- 
templated by  the  deed  of  settlement,  and  as  will  suggest  it- 
self to  the  unbiassed  judgment  of  all  parties  concerned. 

*'  For  the  information  of  the  shareholders,  a  copy  is  hereto 
annexed  of  the  document  to  which  the  directors  have  been 
advised  to  require  the  signature  of  each  individual  share* 
holder  on  receipt  of  the  present  instalment. 

''  William  Haynes,  Chairman.'' 


Propofleddeed 
of  indemnity. 


A  printed  paper,  purporting  to  be  the  draft  or  copy  of  a 
deed  of  indemnity,  was  annexed  to  the  last-mentioned 
statement  or  report  at  the  time  when  the  same  was  so  sent 
and  given  to  the  plaintiff  and  other  the  shareholders,  and 
was  therewith  in  fact  sent  to  the  plaintiff  and  other  the 
shareholders^  which  said  printed  paper  was  and  is  to  the 
purport  and  effect  followingi  that  is  to  say :— 
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''  This  indenture,  made  the  87th  day  of  Febraaay,  1840,  1843. 
between  the  several  persons  whose  names  and  seals  are 
subscribed  and  affixed  to  these  presents,  and  whose  names 
are  written  in  the  schedule  to  these  presents,  being  re- 
spectively holders  of  the  shares  set  opposite  their  respective 
names  in  the  same  schedule  in  the  joint  stock  banking 
company  established  at  Manchester,  in  the  county  of  Lan- 
caster, called  The  Northern  and  Central  Bank  of  England, 
of  the  first  part;  and  William  Haynes,  John  Hunt,  James 
Fickford  Bloor,  William  Eckersley,  John  Haigh,  Alexander 
Ogilvie,  Allen  Bobbins,  and  William  Smith,  being  the 
present  directors  of  the  said  company,  of  the  second  part : 
Whereas  on  or  about  the  29th  day  of  August,  1889,  the 
proprietors  of  the  said  bank  in  due  form  of  law  came  to  a 
resolution  to  dissolve  the  said  company  and  wind  up  and 
close  the  affairs  thereof,  and  that  the  net  assets  of  the 
same  after  discharging  all  the  charges  and  obligations 
thereof  should  be  returned  to  and  equally  divided  among 
the  shareholders,  so  far  as  such  assets  would  extend,  in  the 
nature  of  a  dividend  on  their  respective  shares  in  the 
capital  of  the  said  company:  And  whereas  the  said  direo* 
tors,  in  pursuance  of  such  resolution,  proceeded  to  realize 
the  assets  and  discharge  the  obligations  of  the  said  com-* 
pany,  and,  out  of  the  net  assets  thereof,  did,  on  or  about 
the  Ist  of  October,  and  the  1st  of  January  now  last  past 
respectively,  pay  unto  the  respective  shareholders  two 
several  dividends  of  1/.  and  11.  upon  each  share:  And 
whereas,  since  the  payment  of  such  last-mentioned  divi- 
dend, the  directors  of  the  said  company  have  realized  fiuv 
thtf  assets  thereof,  and  have  now  in  their  hands  funds 
sufficient,  if  applied  for  that  purpose^  to  pay  to  the  share- 
holders a  further  dividend  of  lOs.  per  share  t  And  whereas 
various  claims  and  demands  have  recently  been  made,  and 
actions  and  suits  at  law  and  in  equity  threatened  to  be 
commenced  and  prosecuted  against  the  directors,  parties 
hereto,  or  against  the  company,  or  the  public  registered 
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1843.  officers  thereof^  in  respect  of  the  transactions  of  the  said 
company,  or  the  said  directors  on  behalf  of  the  same;  and 
the  said  directors  are  advised  to  retain  the  said  funds 
and  assets  so  being  in  their  hands  for  and  towards  their 
indemnity  and  reimbursement  against  and  in  respect  of 
such  chiimsj  demands^  actions,  and  suits,  and  the  damages, 
costs,  and  expenses  which  may  be  recovered  and  levied  or 
enforced  from  and  against  them  or  the  said  company  by 
reason  or  means  thereof:  but  the  said  directors,  being  de- 
sirous, instead  of  so  retaining  the  said  funds,  to  apply  the 
same  so  far  as  they  safely  can  in  making  and  paying  a  further 
dividend  of  10^.  per  share  to  the  shareholders  of  the  said 
company  as  before  mentioned,  have  consented  and  agreed 
to  apply  the  said  funds  in  payment  of  such  dividend  to 
such  of  the  shareholders  as  shall  become  parties  to  and 
execute  these  presents,  and  give  and  execute  to  them  the 
said  parties  hereto  of  the  second  part  such  covenants,  pro- 
tection, and  indemnity  as  in  these  presents  are  contained : 
Now,  this  indenture  witnesseth,  that,  in  consideration  of 
the  premises,  and  more  especially  in  consideration  of  the 
respective  dividends  or  sums  of  lOtf.  per  share  paid  by  the 
said  directors  at  or  before  the  execution  of  these  presents 
unto  the  several  shareholders  parties  hereto  of  the  first 
part,  upon  or  according  to  the  number  of  shares  of  which 
each  such  party  is  or  are  a  proprietor  or  proprietors,  they 
the  said  several  shareholders,  parties  hereto  of  the  first 
part,  do  hereby  jointly,  for  themselves,  their  heirs,  execu- 
tors, and  administrators,  and  every  two  jointly,  and  every 
greater  number  than  two  respectively  jointly,  do  for  them* 
selves,  their  heirs,  executors,  and  administrators,  and  each 
and  every  of  them  the  said  several  persons  parties  hereto 
of  the  first  part,  doth  hereby  for  himself,  and  herself,  se« 
parately,  and  his  or  her  heirs,  executors,  and  administrators, 
covenant  with  the  said  several  persons  parties  hereto  of  the 
second  part,  their  executors  and  administrators,  and  with 
every  of  them  separately,  his  executors  and  administratorSj 
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that  they  the  said  parties  hereto  of  the  first  part^  their  1843. 
heirs,  executors,  and  administrators,  or  some  one  of  them, 
shall  and  will  from  time  to  time  and  at  all  times  hereafter 
well  and  effectaally  defend,  save  harmless,  and  keep  in- 
demnified the  said  directors,  parties  hereto  of  the  second 
part,  their  heirs,  executors,  administrators,  and  assigns, 
and  each  and  every  of  them,  and  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  their  and  every  of  their 
estates  and  effects,  and  all  and  every  other  persons  and 
person  who  may  hereafter  become  directors  or  a  director 
of  the  said  company,  their  and  his  heirs,  executors,  and 
administrators,  and  assigns,  and  every  of  them,  their  and 
every  of  their  estates  and  effects,  and  all  the  officers  of  the 
said  company,  and  every  of  them,  and  their  and  every  of 
their  heirs,  executors,  and  administrators,  of,  from,  and 
against  all  and  all  manner  of  actions,  suits,  attachments, 
and  other  proceedings  whatsoever,  either  at  law  or  in  equity, 
which  have  already  been  or  may  hereafter  be  had,  com- 
menced, prosecuted,  brought,  or  sued  out  against,  and  all 
and  all  manner  of  costs,  charges,  losses,  damages,  and  ex- 
penses which  may  be  paid,  incurred,  or  sustained  by  the 
said  directors,  parties  hereto,  or  any  of  them,  their  or  any 
of  their  heirs,  executors,  or  administrators,  or  any  future 
directors  of  the  said  banking  company,  or  any  one,  two,  or 
more  of  them,  their  or  any  one,  two,  or  more  of  their  heirs, 
executors,  or  administrators,  or  any  officer  of  the  said  com- 
pany, or  the  heirs,  executors,  or  administrators  of  any  such 
officers,  for  or  on  account,  or  in  respect,  or  by  reason  of 
the  application  of  the  assets  now  in  hand,  or  any  part 
thereof,  in  or  towards  payment  of  the  aforesaid  dividend 
of  10s.  per  share,  or  for  or  on  account,  or  in  respect,  or  by 
reason  of  the  past  or  present  management,  transactions, 
dealings,  operations,  acts,  or  deeds  of  or  in  or  about  or 
concerning  the  affairs,  accounts,  or  business  of  the  said 
banking  company,  or  for  or  on  account  or  in  respect  of 
any  matter  or  thing  whatsoever  in  anywise  relating  to  the 
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1843.        premises :  And  whereas  it  may  fireqaently  be  neoessaiy  to 
transmit  these  presents  to  varioos  places  for  execution  by 
shareholders^  or  for  other  purposes;  and,  in  order  to 
guard  against  the  consequences  of  loss  or  destruction  of 
these  presents,  it  hath  been  deemed  expedient  that  two 
parts  thereof  (duplicates  of  each  other)  should  be  pre- 
pared and  executed;  and,  inasmuch  as  many  of  the  persons 
who  shall  execute  one  part  of  these  presents  may  not  exe* 
cute  the  other  part,  it  has  also  been  thought  expedient, 
in  order  to  preserve  conformity  between  the  two,  that 
each  shareholder,  a  party  to  these  presents  of  the  first 
part,  who  shall  personally  execute  one  part  of  these  pre* 
sents  shall  empower  some  one  or  more  person  or  persons  as 
the  attorney  or  attomies  of  him,  her,  or  them  to  sign,  seal, 
and  deliver  the  other  part  of  these  presents :  Now,  there* 
fore,  this  indenture  also  witnesseth  that,  for  effectuating 
the  purposes  last  aforesaid,  each  of  the  shareholders,  party 
hereto  of  the  first  part,  personally  executing  one  part  of 
these  presents,  doth  hereby  make,  ordain,  constitute,  and 
appoint  John  Farrer,  gentleman,  who  is  one  of  the  pres^it 
cashiers  of  the  said  banking  company,  and  James  Drew, 
of  Manchester,  gentleman,  who  is  one  of  the  present  clerka 
of  the  Alliance  Bank,  and  also  such  other  person  as  shall 
for  the  time  being  be  the  acting  cashier  of  the  said  com-* 
pany,  severally,  and  any  of  them  separately,  the  lawful 
attomies  and  attorney  of  him  or  her  the  shareholder  so 
executing  one  part  of  this  deed  as  aforesaid,  for  and  in  the 
name  and  as  the  act  and  deed  of  him  or  her,  and  either 
jointly  or  severally,  to  sign,  seal,  deliver,  and  execute  the 
duplicate  or  counterpart  of  this  present  deed,  each  such 
constituent  respectively  hereby  declaring  that  every  dupli- 
cate or  counterpart  of  this  deed  so  executed  by  hia  or  her 
said  attorney  or  attornies  as  aforesaid  shall  be  of  the  like 
force  and  effect  as  if  executed  by  him  or  her,  each  such 
constituent  hereby  agreeing  to  ratify  and  confirm  all  and 
whatsoever  such  attorney  or  attomies  shall  lawfully  do 
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in  the  premises  by  virtae  of  this  present  power. 

IffBSS  &C. 

''The  above  written  indenture  was  signed/ 
sealed,  and  delivered  on  parchment,  duly 
stamped,  by  the  several  persons  parties 
thereto  in  the  presence  of  the  several  per* 
sons  whose  names  are  respectively  written 
on  the  dexter  side  of  the  respective  signa- 
tures of  the  parties  so  executing/' 


In  wit- 


1843. 


''  The  schedule  to  the  above  written  indenture. 


••  Nome  0/  «kA 

No.<^«M*  Fro- 

PnpHttettt 

L,8. 

• 

The  defendants,  so  being  such  directors  as  aforesaid,  at 
the  time  of  so  sending  and  giving  to  the  plaintiff  and  other 
the  shareholders  such  statement  or  report,  and  such  printed 
paper  annexed  thereto,  as  aforesaid,  did  also  annex  to  the 
said  statement  or  report  a  certain  notice  which  was  and 
is  to  the  purport  and  effect  following,  that  is  to  say : — 

"  Northern  and  Central  Bank  of  England, 

''Manchester,  27th  Feb.  1840. 
"3rd  lustalment,  10^.  per  share. 
"  Notice  is  hereby  given  that  a  third  instalment,  bdng  Notice  by  tfaa 
at  the  rate  of  10^.  per  share,  out  of  the  capital  stock  of  dirMton^f'' 
the  above  company,  is  now  payable  to  tibie  proprietors  there-  ^^  '?^*jj" 
of,  at  the  Alliance  Bank,  at  &c.,  in  pursuance  of  the  reso-  share. 
Intions  passed  at  the  extraordinary  general  meeting  held 
on  Thursday,  the  29th  of  August,  1839,  for  dissolving  the 
company  and  diriding  the  assets. 

"  The  scrip  certificate  must  be  produced,  and  the  pay- 
modt  of  the  instalment  will  be  noted  thereon.    In  con- 
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1843.  sequence  of  the  necessity  which  exists  for  requiring  the 
signature  of  each  proprietor  to  the  deed  of  indemnity  pre- 
vious to  receiving  the  instalment,  the  directors  are  obliged 
in  the  present  instance  to  omit  the  order  which  has  been 
hitherto  annexed  for  the  convenience  of  distant  share- 
holders; but  it  is  intended  to  transmit  the  deed  together 
with  the  instalment  to  the  several  towns  where  any  num* 
ber  of  shareholders  reside,  and  of  which  due  notice  will 
be  given. 

''  By  order  of  the  Board  of  Directors, 

"William  Smith,  Managing  Director.'' 

The  affairs  of  the  company,  before  and  at  the  time  of  the 
said  dissolution  thereof,  were  and  thence  continually  had 
been,  greatly  involved  and  embarrassed;  and  the  company, 
and  the  defendants  as  such  directors  as  aforesaid,  for  and  on 
behalf  of  the  company,  and  at  their  request,  had,  before  the 
said  dissolution  of  the  said  company  respectively  entered 
into  divers  covenants  and  agreements,  and  had  thereby 
subjected  themselves  to  divers  liabilities  to  a  much  greater 
amount  in  the  whole  than  the  amount  of  all  the  assets  of  the 
company  by  them  the  defendants  ever  realized,  and  which 
liabilities  at  the  time  of  giving  and  sending  the  said  state- 
ment or  report  bearing  date  the  27th  of  February,  1840, 
were  and  continued  and  thence  had  continued  and  still 
were  outstanding  and  undischarged;  and  legal  proceedings 
had  shortly  before  the  time  of  giving  and  sending  the  last- 
mentioned  notice  or  statement  been  threatened  to  be  com- 
menced against  the  company  and  the  defendants  as  such 
directors  as  aforesaid,  in  respect  thereof;  and  thereupon 
the  defendants  had,  just  before  the  giving  and  sending  the 
DetennxnAtion  last-mcntioued  statement  or  report,  determined  not  to 
pay  thc^^**/  make  or  pay  the  said  third  instalment  or  dividend,  to  wit, 
mcnt  of  io».      of  10*.  per  share,  unless  the  shareholders  of  and  in  the 

per  share  on- 

km  a  deed  of     Company  would  execute  a  deed  of  indemnity  to  such  pur- 
cntod!*"*^*"'    P^^  ^^  effect  as  the  printed  paper  so  annexed  to  the  said 
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statement  or  report,  and  had  thereupon  caused  such  deed  1843. 
of  indemnity  thereinbefore  mentioned,  and  which  was  to 
such  purport  and  effect  as  the  said  printed  paper,  to  be 
and  the  same  was  accordingly  prepared  and  engrossed,  and 
was,  to  wit,  on  the  day  and  year  last  aforesaid,  and  thence- 
forth had  been  ready  to  be  executed  by  the  said  several 
shareholders,  and  was  in  fact  thereupon  in  due  manner 
executed  by  divers  of  the  shareholders  of  and  in  the  com- 
pany; and  the  last-mentioned  instalment  or  sum  of  10s. 
per  share  was  in  due  manner  paid  by  the  defendants  to 
such  of  the  shareholders  as  executed  the  deed  of  indem- 
nity; and  the  defendants  were  on  and  from  the.  day  and 
year  last  aforesaid,  ready  and  willing  to  pay  the  same  to  all 
and  every  other  the  shareholders  of  and  in  the  said  com- 
pany, upon  their  executing  such  deed  of  indemnity:  of  all 
which  premises  the  plaintiiBT  during  all  the  time  aforesaid 
had  notice.  The  plaintiff,  so  being  such  shareholder  as 
aforesaid,  after  the  giving  and  sending  to  him  of  the  said 
statement  or  report  bearing  date  the  day  and  year  last 
aforesaid,  together  with  the  said  printed  paper  and  notice 
thereunto  annexed  as  aforesaid,  to  wit,  on  the  16th  of 
November,  1840,  caused  a  certain  paper  writing,  signed 
with  his  hand,  to  be  delivered  to  the  defendant  William 
Smith,  which  said  paper  writing  was  and  is  to  the  purport 
and  effect  following,  that  is  to  say : — 

''To  William  Smith,  Esq.,  the  managing  director,  and  Demand  bj  the 
to  the  other  directors  of  the  Northern  and  Central  Bank  Sie^efen^t 
of  England :  I  hereby  demand  payment  from  you  of  the  ®™'*'»« 
two  instalments  of  lOs.  each  upon  the  shares  held  by  me 
in  the  above  bank,  which  instalments  you  have  admitted 
to  be  ready  for  each  shareholder,  but  which  you  refuse  to 
pay  to  me  unless  I  execute  a  certain  deed  of  indemnity 
required  by  you,  which  I  decline  to  do,  being  advised  that  Declining  to 
I  am  improperly  required  to  sign  it:  And  I  hereby  give  deedofindem- 
you  notice  that  I  am  prepared  and  ready  to  give  you  a  ^^' 
valid  discharge  for  the  amount  of  the  said  instalments,  and 
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1843.  that  I  shall  require  interest  to  be  paid  on  the  amount 
thereof  for  the  time  the  same  have  been  illegally  withheld, 
and  that  interest  will  also  be  required  by  me  from  the  date 
of  this  demand/' 

The  plaintiff  hath  always  hitherto  refused  to  execute  the 
deed  of  indemnity;  and  the  defendants,  so  being  such 
directors  as  aforesaid,  have  always  hitherto  refused  to 
admit  the  last-mentioned  instalment  or  sum  of  lOs.  per 
share  mentioned  in  the  said  statement  and  notice  bearing 
date  the  27th  of  February,  1840,  to  be  paid  to  the  plaintiff, 
or  to  other  the  shareholders,  until  he  and  they  should  re- 
spectively execute  the  said  deed. 

The  special  verdict  then  concluded  in  the  usual  form 
with  the  finding  of  the  jury  upon  each  issue,  subject  to 
the  opinion  of  the  Court  upon  the  legal  effect. 

The  case  was  argued  in  Michaelmas  Term  last. 

Bampas,  Seijeant  {Starkie  and  Crompton  were  with  him), 
for  the  plaintiff,  insisted  that  the  jury  had  found  the  seve- 
ral issues  substantially  in  his  favour,  and  that  he  was  enti- 
tled to  the  judgment  of  the  Court.  He  referred  to  Owsion 
V.  Ogle,  13  East,  538,  1  Williams's  Saunders,  p.  154,  n.  (a), 
and  Broum  v.  BuUen,  Doug.  407. 

Wilde,  Serjeant  {Channell,  Seijeant,  and  Henderson,  were 
with  him),  for  the  defendants,  contended  that  they  were 
entitled  to  judgment  in  their  favour  on  the  first,  third, 
fourth,  fifth,  seventh,  eighth,  ninth,  twelfth,  thirteenth^ 
and  fourteenth  issues — ^that,  as  to  the  first  issue,  the  jury 
had  neither  found  promises  in  fact  to  the  effect  stated,  nor 
circumstances  &om  which  such  promises  could  and  ought 
to  be  implied — ^that,  as  to  the  third  issue,  the  verdict 
shewed  that  the  business  was  not  discontinued  generally 
as  alleged,  but  only  partially  (citing  Fletcher  v.  Crasbie,  9 
M.  &  W.  252, 1  Dowl.  N.  S.  149)— th^t,  as  to  the  fourth 
issue,  the  verdict  shewed,  not,  as  alleged  by  the  plaintiff. 
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an  agreement  of  the  shareholders  and  members  generally,  1843. 
but  a  resolution  of  a  certain  number  of  those  shareholders 
and  members,  not  including  either  the  plaintiff  or  the  de- 
fendant Haigh — that,  as  to  the  fifth  issue,  it  did  not  appear 
that  there  was  any  allowance  or  permission  to  realize  &;c. 
for  reward,  modo  et  formft  as  alleged ;  that  the  defendants 
were  not  then  allowed  &;c.,  for  they  already  possessed  those 
powers  as  incident  to  their  character  of  directors ;  and  that 
they  were  not  ^Am  permitted  &;c.  as  alleged,  for  up  to  that 
time  there  was  only  a  resolution  of  some  of  the  shareholders 
to  the  effect  stated — that,  as  to  the  seventh  issue,  the  verdict 
shewed  that  there  were  '^  engagements '' which  the  funds 
in  question  were  required  to  meet — that,  as  to  the  eighth 
issue,  whether  the  defendants  *'  deemed  fit  that  such  in- 
stalment or  dividend  should  be  paid  and  divided '^  as 
aUeged,  the  verdict  shewed  that  the  defendants  ^*  deemed 
fit ''  that  the  dividend  in  question  should  be  paid  to  euch 
sharekokkrsimly  as  would  execute  the  deed  of  indemnity— thnt, 
aa  to  the  ninth  issue,  as  to  whether  the  defendants  had 
notice  of  the  premieesj  which  included  matters  traversed 
and  in  issue  on  the  seventh  and  eighth  issues,  if  either  of 
those  issues  should  be  found  for  the  defendants,  they  were 
also  entitled  to  judgment  on  the  ninth  issue,  as  they  could 
not  have  notice  of  what  had  not  occurred ;  and  that  no 
notice  was  found  by  the  jury — ^that,  as  to  the  twelfth 
and  thirteenth  issues,  they  were  governed  by  considera* 
tions  similar  to  those  applicable  to  the  seventh  and  ninth 
issues — ^and  that,  as  to  the  fourteenth  issue,  the  jury  had 
found  that  the  dividend  now  in  question  was  declared  in 
due  time. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  This  was  an  action  of  assumpsit  brought  by  Mat- 
thew Lyon  against  William  Haynes  and  seven  other  de- 
fendants.   The  first  count  of  the  declaration  in  substance 
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1843.  alleged  that  tlie  plaintiff  and  defendants  and  others  had 
for  three  years  carried  on  the  business  of  bankers  under 
the  provisions  of  the  statute  7  Geo.  4,  c.  46,  by  the  name  of 
The  Northern  and  Central  Bank  of  England,  and  that  the 
plaintiff  was  the  holder  of  one  hundred  shares  in  the  capital 
of  the  said  bank  of  10/.  each;  that,  shortly  before  the 
making  of  the  promise  thereinafter  mentioned,  the  bank 
or  company,  and  the  business  thereof,  were  duly  dissolved^ 
and  altogether  ceased  and  determined  j  that  the  defend- 
ants were  shareholders  and  directors  of  the  company,  and 
that,  at  a  general  meeting  of  the  shareholders  at  the 
time  of  the  dissolution,  it  was  agreed  by  and  amongst  the 
shareholders  that  the  assets  of  the  said  bank  or  company 
should  be  realized  with  all  convenient  speed,  and  that  such 
portion  of  them  as  might  not  be  required  to  meet  the  en- 
gagements of  the  said  bank  or  company  should  be  divided 
amongst  the  said  shareholders  rateably  and  in  proportion 
to  the  shares  respectively  held  by  them,  in  such  dividends 
as  the  directors  might  from  time  to  time  deem  fit ;  a  divi- 
dend to  be  declared  at  least  once  in  every  six  months. 
The  declaration  then  proceeds  to  allege  that  thereupon, 
and  in  consideration  that  the  defendants  were  allowed  and 
permitted  to  realize  and  were  then  intrusted  with  the  assets 
of  the  company  by  the  other  shareholders,  fcr  reward  to 
them  the  defendants  in  t/uzt  behalf,  they  the  defendants  pro- 
mised the  several  shareholders  to  realize  the  said  assets 
with  all  convenient  speed,  and  to  divide  such  portion  of 
them  as  might  not  be  required  to  meet  the  engagements 
of  the  company  amongst  the  shareholders  rateably  and  in 
proportion  to  the  shares  respectively  held  by  them,  in  such 
dividends  as  they  the  defendants  might  from  time  to  time 
deem  fit;  a  dividend  to  be  declared  at  least  once  in  every 
six  months.  The  declaration  then  proceeds  to  aver,  that, 
although  the  defendants  were  allowed  to  realize  and  were 
intrusted  with  the  assets  of  the  company,  and  although 
they  did  realize  a  large  sum  of  money,  of  which  a  large 
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portion  was  not  required  or  necessary  to  meet  the  engage-  1843, 
ments  of  the  said  bank  or  company,  and  which  portion  was 
sufficient,  when  divided  amongst  the  shareholders,  to  allow 
to  each  shareholder  a  dividend  of  10s.  for  each  share;  and 
although  the  defendant  did  deem  fit  that  such  demand  of 
10«.  for  each  share  should  be  paid  to  each  shareholder; 
and  although  they  were  requested  by  the  plaintiff  to  pay 
him  the  dividend  on  the  shares  so  held  by  him ;  yet  that 
the  defendants  would  not  declare  or  pay  to  the  plaintiff 
the  said  dividend,  or  any  part  thereof.  The  declaration 
then  proceeds  to  assign  a  second  breach  of  the  defend- 
ants' promise,  by  alleging,  that,  although  the  defendants 
were  so  allowed  to  realize  and  were  intrusted  with  the 
assets  of  the  company;  and  although  they  did,  after  the 
expiration  of  the  two  first  six  months  from  the  agree- 
ment and  promise,  realize  a  large  amount,  of  which  a 
large  portion  was  not  required  or  necessary  to  meet  the 
engagements  of  the  said  bank,  and  which  was  sufficient 
when  divided  among  the  shareholders  to  allow  to  each 
shareholder  a  dividend  of  10^.  for  each  share ;  and  although 
the  defendants,  in  part  performance  of  their  promise,  did 
within  the  two  first  six  months  after  the  said  meeting  and 
promise,  deem  fit  to  declare  and  did  declare  two  dividends 
according  to  their  promise ;  yet  they  did  not  within  the 
third  space  of  six  months,  or  at  any  other  time  afterwards, 
although  the  time  had  long  elapsed  before  the  commence- 
ment of  the  suit,  deem  fit  to  declare  or  declare  any  dividend 
in  respect  of  the  said  shares,  whereby  the  plaintiff  had  lost 
the  dividend  of  10«.  for  every  share  so  held  by  him  as 
aforesaid.  The  declaration  also  contained  counts  for  money 
had  and  received  and  on  an  account  stated. 

The  defendants  pleaded — first,  to  the  whole  declaration, 
non  assumpserunt — secondly,  to  the  first  count,  that  the 
plaintiff  was  not  the  lawful  holder  of  shares  as  alleged — 
thirdly,  also  to  the  first  count,  that  the  bank  or  company, 
and  the  business  or  trade  thereof,  had  not  been  nor  was 
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1843.  duly  dissolved^  nor  had  the  said  bank  or  company^  and 
the  business  or  trade  thereof,  ceased  or  determined,  nor 
did  the  same  cease  and  determine,  modo  et  form& — fourthly, 
also  to  the  first  count,  that  it  was  not  agreed  by  and 
amongst  the  shareholders,  modo  etform&,&c. — ^fifthly,  also 
to  the  first  count,  that  the  defendants  were  not  allowed  to 
realize  nor  were  they  intrusted  with  the  assets  of  the  com- 
pany, modo  et  forma,  &c. — ^sixthly,  to  the  first  breach  of 
the  first  count,  that  the  defendants  did  not  realise  the 
amount  in  that  count  mentioned — seyenthly,  also  to  the  first 
breach  of  the  first  count,  that  the  portion  of  the  amount  so 
realized  as  in  that  count  mentioned  was  required  and  ne- 
cessary to  meet  the  said  engagements  of  the  said  bank  or 
company,  and  that  there  never  was  any  portion  of  the  said 
amount  not  being  so  required  or  necessary  which  was  suffi- 
cient when  divided  as  in  the  first  count  mentioned  to  allow 
each  shareholder  such  dividend  as  in  the  first  count  men- 
tioned— eighthly,  also  to  the  first  breach  of  the  first  count, 
that  the  defendants  did  not  deem  fit  that  such  dividend 
should  be  paid  and  divided  amongst  the  shareholders,  modo 
et  form&,  &c. — ^ninthly,  also  to  the  same  first  breach,  that  the 
defendants  had  no  notice  of  the  several  premises,  modo  et 
forma,  &c. — ^tenthly,  also  to  the  same  first  breach,  that  the 
defendants  did  declare  and  pay  to  the  said  plaintiff  the  said 
dividend — eleventhly,  to  the  second  breach  of  the  first 
count,  that  the  defendants  did  not  realize  the  amount  iu 
that  breach  mentioned,  modo  et  fonn& — ^twelfthly,  also  to 
the  second  breach,  a  plea  like  that  secondly  pleaded  to  the 
first  breach — ^thirteenthly,  also  to  the  second  breach,  that 
the  defendants  had  no  notice,  modo  et  form& — ^fourteenthly, 
also  to  the  second  breach,  that  the  defendants  did  within 
the  said  third  space  of  six  months  deem  fit  to  declare  and 
did  declare  a  dividend  of  10s,  in  respect  of  the  shares  in 
the  bank — ^fifteenthly,  to  the  last  two  counts  of  the  de* 
claration,  payment  in  full  satisfaction  and  discharge,  &c. 
The  plaintiff  by  his  replication  traversed  the  allegation 
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in  the  last  plea^  upon  which  issue  was  joined^  and  joined 
issue  on  all  the  other  pleas. 

Upon  the  trial  a  special  verdict  wa^  found  by  the  jury ; 
and  we  have  been  called  upon  to  decide  how  the  several 
issues  are  to  be  entered  upon  that  finding. 

Upon  the  argument  it  was  contended^  on  the  part  of  the 
plaintiff^  that^  upon  the  facts  found  by  the  special  verdict^ 
he  was  entitled  to  have  the  verdict  on  all  the  issues  entered 
for  him.  On  the  part  of  the  defendants,  it  was  admitted 
that  the  plaintiff  was  entitled  to  have  the  verdict  entered 
for  him  on  the  second  and  sixth,  tenth  and  eleventh,  and 
fifteenth  issues;  but  it  was  contended  that  the  rest,  either 
in  part  or  altogether,  ought  to  be  entered  for  the  defend- 
ants. In  order  to  determine  this  case,  therefore,  it  will  be 
necessary  to  consider  the  several  disputed  issues  in  connec- 
tion with  the  facts  applicable  to  each  as  found  by  the  spe- 
cial verdict :  but,  as  the  decision  upon  the  first  issue  must 
depend  upon  the  result  of  the  argument  upon  some  of  the 
other  issues,  it  will  render  the  explanation  of  our  judg- 
ment more  distinct  if  we  postpone  the  consideration  of  the 
first  issue  for  the  present. 

Under  this  arrangement,  the  third  issue  will  be  the  first  Third  issue. 
in  order  for  discussion,  and  that  is,  whether  the  bank  or 
company  had  been  duly  dissolved,  and  the  business  or 
trade  thereof  had  altogether  ceased  and  determined.  Upon 
reference  to  the  special  verdict,  it  appears  that  the  com- 
pany had  for  some  years  prior  to  and  up  to  and  upon  the 
29th  of  August,  1839,  carried  on  the  trade  and  business 
of  bankers  under  the  provisions  of  the  7  Geo.  4,  c.  46,  upon 
the  terms  and  conditions  contained  in  two  deeds  of  settle- 
ment dated  respectively  the  1st  of  July,  1834,  and  30th  of 
August,  1836:  and,  after  setting  out  those  provisions  of 
the  first  deed  of  settlement  wherein  are  contained  the  cir- 
cumstances under  which  and  the  manner  in  which  the 
bank  and  company  might  be  dissolved  at  an  extraordinary 
general  meeting  of  the  shareholders  called  for  that  purpose 
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1843.  by  the  Manchester  board  of  directors,  the  special  verdict 
proceeds  to  state  in  detail  the  calling  of  an  extraordinary 
general  meeting  by  the  Manchester  directors  pursuant  to 
these  provisions  of  the  deed  of  settlement,  the  meeting  of 
the  shareholders  on  the  29th  of  August  in  pursuance  of 
such  call,  circumstances  which,  according  to  the  provisions 
of  the  deed,  authorized  the  shareholders  present  at  the 
meeting  to  dissolve  the  company,  and  the  adoption  at  that 
meeting  of  those  steps  which  were  prescribed  by  the  deed 
of  settlement  as  the  means  of  effecting  the  dissolution; 
and  afterwards  in  terms  finds  that  it  was  at  that  meeting 
resolved  by  the  several  persons  present — ^first,  that,  in  con- 
formity with  the  said  requisition  of  the  said  John  Hazle- 
dine,  the  said  company  was  thereby  dissolved — secondly, 
that  the  winding  up  of  the  affairs  of  the  company  should  be 
intrusted  to  the  then  present  board  of  directors,  with  power 
to  them  to  employ  and  pay  for  such  assistance  as  might  be 
necessary  for  that  purpose,  and  that  any  three  of  them 
should  be  empowered  to  act  as  a  quorum — thirdly,  that 
the  assets  of  the  company  should  be  realized  with  all  con- 
venient speed,  and  that  such  portion  of  them  as  might  not 
be  required  to  meet  the  engagements  of  the  company 
should  be  divided  amongst  the  shareholders  rateably  and 
in  proportion  to  the  shares  respectively  held  by  them,  in 
such  dividends  as  the  directors  might  from  time  to  time 
deem  fit ;  a  dividend  to  be  declared  at  least  once  in  every 
six  months — fourthly,  that  a  copy  of  the  said  proceedings 
and  resolutions  at  the  said  extraordinary  general  meeting 
should  be  transmitted  to  each  shareholder,  and  that  thence- 
forth no  transfer  of  shares  to  parties  not  already  share- 
holders  should  be  permitted.  The  special  verdict  then 
proceeds  to  state  that  no  number  whatever  of  proprietors 
personally  present  at  the  said  meeting  was  desirous  of 
continuing  and  carrying  on  the  said  concern,  nor  did  in 
writing  undertake  so  to  do ;  that  a  copy  of  the  said  pro* 
ceedings  and  resolutions,  as  well  of   the   general  half- 
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yearly  meeting  as  of  the  extraordinary  general  meetings  1843. 
was  in  dne  manner  transmitted  to  the  plaintiff  and  other 
the  shareholders  of  the  company ;  and  that  the  said  trade 
or  business  so  theretofore  carried  on  as  aforesaid  by  the 
said  company  on  and  from  the  said  29th  of  August,  1839, 
was  and  thence  hitherto  had  been  wholly  discontinued, 
save  and  except  so  far  as  was  absolutely  necessary  for  the 
winding  up  the  affairs  of  the  said  company ;  and  that  the 
defendants,  so  being  such  directors  as  aforesaid,  thereupon, 
in  pursuance  and  by  virtue  of  the  said  resolutions  at  the 
extraordinary  general  meeting  as  aforesaid,  did  proceed  to 
the  winding  up  of  the  affairs  of  the  said  company. 

Upon  the  argument,  it  was  contended  on  the  part  of  the 
defendants,  that,  although  by  the  resolutions  passed  at  the 
extraordinary  general  meeting  it  was  resolved  that  the 
company  should  be  dissolved,  yet,  as  the  winding  up  of  the 
affairs  of  the  company  had  been  intrusted  to  the  defendants 
as  the  directors  of  the  company,  and  as  for  that  purpose 
it  would  be  necessary,  partially  at  least,  to  continue  the 
business,  and  as  the  jury  had  qualified  their  finding  that  the 
trade  and  business  of  the  company  had  been  discontinued, 
the  allegation  in  the  declaration  that  the  business  and  trade 
of  the  company  had  altogether  ceased  and  determined,  was 
not  made  out,  and  therefore  that  the  third  issue  ought  to 
be  found  for  the  defendants. 

But  we  are  of  opinion  that  the  company  was  duly  dis- 
solved according  to  the  provisions  of  the  deed  of  settlement, 
and  that  it  had  altogether  ceased  and  determined  according 
to  the  meaning  of  the  allegation  in  the  declaration ;  for, 
we  think  that  averment  must  be  taken  to  mean  that  the 
plaintiff  and  defendants  and  the  other  shareholders  had 
ceased  to  carry  on  the  business  as  partners.  The  object  of 
that  averment  was  obviously  to  clear  the  way  for  the  state- 
ment of  the  agreement  and  promise  that  follow;  which 
could  have  afforded  the  plaintiff  no  ground  for  an  action  at 
law  if  the  partnership  had  continued.    Now,  although,  for 
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the  purpose  of  making  good  their  engagements  irith  third 
persons,  the  partnership,  in  this  as  in  all  other  cases,  must 
subsist  iiotwitstanding  a  formal  dissolution,  yet  it  subsists 
for  no  other  purpose ;  and  the  object  of  the  resolution  was, 
to  place  in  the  hands  of  a  few  the  powers  necessary  for 
realizing  the  assets  and  discharging  the  engagements  of  the 
former  partnership,  which  otherwise  the  shareholders  as 
tenants  in  common  of  the  partnership  securities  must  have 
exercised  for  themselves.  Whether  such  powers  were 
legally  conferred  by  that  resolution  forms  no  part  of  the 
inquiry  on  the  issue  now  under  consideration.  We  there- 
fore are  of  opinion  that  the  third  issue  must  be  found  for 
the  plaintiff. 

The  fourth  issue  is,  whether,  at  the  time  of  the  disso- 
lution, it  was  agreed  by  and  amongst  the  shareholders  and 
members  of  the  company  that  the  assets  should  be  realized 
and  divided  as  alleged  in  the  declaration ;  and  upon  this 
issue  two  points  have  been  raised  by  the  defendants. 
First,  it  is  said  that  the  facts  stated  in  the  special  verdict 
do  not  shew  that  any  such  agreement  was  made  by  and 
between  the  shareholders  present  at  the  time  of  the  dis- 
solution :  and,  secondly,  that  the  declaration  must  be  taken 
to  aver  that  it  was  agreed  at  that  time  by  and  amongst  all 
the  shareholders,  whereas,  by  the  finding  of  the  jury  it  no- 
where appears  that  all  the  shareholders  were  present,  or 
that  those  who  were  present  had  authority  to  bind  the  ab- 
sentees ;  but,  on  the  contrary,  it  is  expressly  found  that 
neither  the  plaintiff  nor  the  defendant  Haigh,  who  were 
both  shareholders,  were  present  on  that  occasion,  and 
there  i&  no  allegation  that  they  had  authorized  any  one 
to  make  any  such  agreement  for  them.  On  the  part  of 
the  plaintiff  it  was  answered  that  the  subsequent  conduct 
of  the  plaintiff  and  the  defendant  Haigh,  as  found  by  the 
jury,  would  be  sufBicient  to  shew  either  a  previous  au- 
thority given,  or,  what  would  amount  to  the  same  thing, 
an  adoption  by  them  of  the  agreement  afterwards,  with- 
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out  entering  into  the  question  whether  the  facts  stated  in  ^^^' 
the  special  verdict  would  be  sufficient  to  warrant  the  con-  lton 
elusion  contended  for.  Hatnbs. 

It  is  enough  to  say  that  the  conclusion  is  not  a  conclu- 
sion of  law,  but  a  conclusion  of  fact,  which  the  jury  have 
not  drawn,f  and  which  the  Court  cannot  draw  for  them. 
The  partnership  having  been  dissolved,  the  members 
present  could  have  no  legal  authority  to  bind  the  absent 
shareholders,  unless  it  had  been  expressly  given.  In  the 
absence,  therefore,  of  any  finding  of  such  authority,  we 
can  only  consider  an  agreement  made  at  that  meeting 
as  an  agreement  by  and  amongst  the  parties  present. 
The  next  question,  then,  wiU  be,  does  the  averment  in 
the  declaration  assert  that  the  agreement  was  by  and 
between  all  the  shareholders :  and  we  think  that  it  must 
be  so  read.  It  is  first  alleged  that  the  plaintiff  was 
a  shareholder;  then  that  the  defendants  (of  course  includ- 
ing Haigh)  were  at  the  time  of  the  dissolution  share- 
holders and  directors :  it  then  states  that  a  general  meet- 
ing of  the  several  persons  shareholders  in  the  said  capital 
of  the  said  bank  or  company,  and  members  thereof  at  the 
time  of  the  dissolution,  was  held  and  took  place,  and  at 
the  said  meeting  it  was  agreed  by  and  amongst  the  said 
shareholders  and  members  as  stated  in  the  resolutions 
already  referred  to.  Looking,  therefore,  to  the  language 
of  the  averment,  and  to  the  purpose  for  which  it  is  avow- 
edly introduced,  ivmiely,  as  the  basis  and  consideration  of 
the  promise  upon  which  this  action  is  brought,  we  cannot 
understand  it  in  any  other  sense  than  as  an  averment  of 
an  agreement  between  all  the  shareholders,  including  espe- 
cially the  plaintiflf  and  all  the  defendants ;  and,  being  sa 
understood,  it  is  expressly  negatived  by  the  finding  of  the 
jury,  that  neither  the  plaintiff  nor  the  defendant  Haigh 
were  present  at  the  meeting. 

But  we  also  think,  that,  if  the  special  verdict  had  ex- 
pressly found  that  the  plaintiff  and  all  the  defendants  were 
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present  at  the  meeting,  the  facts  stated  would  not  shew 
that  any  contract  had  been  entered  into  between  them  at 
that  meeting.  It  is  true,  that  the  declaration  only  avers 
that  it  was  agreed^  and  that,  in  some  sense  at  least,  it  is 
clear  that  the  parties  present  did  agree  to  the  terms  of  the 
resolution.  But  we  think  that  the  declaration  must  be 
read  as  averring  a  contract  between  the  parties,  because  in 
no  other  way  would  it  form  any  consideration  for  the  pro- 
mise upon  which  the  action  is  brought:  and,  reading  the 
averment  in  this  sense,  we  think  it  is  not  made  out  by  the 
facts  stated.  But,  as  this  branch  of  the  question  will  be 
more  fully  considered  when  we  give  our  opinion  on  the 
first  issue,  it  is  enough  for  the  present  to  declare  our  opi- 
nion, that,  upon  the  grounds  already  stated^  the  verdict  on 
the  fourth  issue  should  be  entered  for  the  defendants. 

fifth  itfue.  The  fifth  issue  we  think  must  also  be  found  for  the  de- 

fendants ;  for,  though  it  is  found  by  the  special  verdict,  that, 
in  pursuance  of  the  resolutions  at  the  extraordinary  general 
meeting,  the  defendants  proceeded  to  wind  up  the  affairs 
of  the  company,  and  were  by'  the  other  shareholders  and 
members  of  the  company  permitted  to  proceed  in  realizing 
and  did  in  fact  proceed  in  realizing  the  assets  of  the  com- 
pany with  all  convenient  speed;  and  although,  as  admit- 
ted at  the  Bar,  the  sixth  issue  must  upon  this  finding 
be  entered  for  the  plaintiflF;  yet,  as  the  averment  tra- 
versed  by  the  fifth  plea  alleges  that  the  defendants  were 
permitted  to  realize  the  assets  for  reward  to  them  the  de- 
fendants in  that  behalf,  and  as  there  is  nothing  in  the 
special  verdict  to  support  the  material  allegation  of  the 
reward,  which  suggests  a  consideration  for  the  promise 
that  follows,  we  are  of  opinion  that  this  averment  in  the 
declaration  is  not  proved,  and  that  the  fifth  as  well  as  the 
sixth  issue  must  be  found  for  the  defendants. 

FSntiisue.  Having  thus  disposed  of  all  the  issues  that  form  the 

basis  and  consideration  for  the  promise  upon  which  the 
action  is  founded,  we  will  now  proceed  to  examine  the 
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issue  raised  by  the  first  plea  upon  the  promise  itself:  and^  i843. 
first,  it  must  be  observed  that  the  special  verdict  finds 
no  express  promise  by  the  defendants,  otherwise  than  as  it 
may  be  contained  in  the  resolutions  passed  at  the  extraor- 
dinary general  meeting ;  and,  as  we  have  already  decided 
that  those  resolutions  per  se  contained  no  binding  contract 
between  the  plaintiff  and  the  defendants,  because  the 
plaintiff  and  one  of  the  defendants  were  absent  at  the  time 
they  were  passed,  and  because  there  is  no  finding  of  the 
fact  that  they  either  of  them  had  by  previous  authority  or 
subsequent  adoption  made  themselves  parties  to  any  agree- 
ment then  made  by  the  shareholders  present,  it  might  be 
enough  to  say,  that,  as  a  necessary  consequence,  the  first 
issue,  so  far  as  it  applies  to  the  first  count,  must  also  be 
found  for  the  defendants.  But  we  also  intimated  our  opi- 
nion that  (for  reasons  more  obviously  connected  with  the 
first  issue)  the  resolutions  relied  on  contained  no  contract 
upon  which  any  right  of  action  at  law  could  be  founded, 
eFen  as  between  the  defendants  and  the  other  shareholders 
present  at  the  meeting.  We  will  state  our  reasons  for  so 
thinking. 

In  deciding  this  point,  it  is  necessary  to  consider  the 
position  of  the  parties  at  the  time  of  the  meeting,  the  pur- 
pose of  that  meeting,  and  the  object  to  be  effected  by  the 
resolutions.  The  object  of  the  meeting,  was,  to  put  an  end 
to  the  partnership ;  and  the  company  was  accordingly  dis- 
solved :  the  authority  of  the  directors  to  bind  the  other 
shareholders  was  thereby  put  an  end  to ;  and  it  became 
necessary,  therefore,  to  make  arrangements  for  realizing 
the  assets  and  discharging  the  liabilities  of  the  company, 
and  dividing  the  surplus.  Without  such  an  arrangement, 
any  one  of  the  shareholders  might  receive  payment  of  the 
debts  due  to  the  company :  each  shareholder  would  have  to 
concur  in  the  indorsing  and  disposing  of  the  securities  of 
the  company,  and  in  settling  the  engagements  into  which 
they  had  entered  during  their  partnership.    The  course 
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1843.  adopted  was  the  most  prudent  and  natural,  to  place  the 
management  and  winding  up  of  the  concerns  of  the  com- 
pany in  the  hands  of  a  few  members  best  able  to  under- 
stand and  wind  up  its  concerns.  By  so  doing  the  share- 
holders gave  up  no  advantage,  and  conferred  no  benefit 
upon  the  defendants.  And  there  is  nothing  stated  on  the 
face  of  this  special  verdict  to  shew,  that,  in  undertaking 
this  onerous  duty,  the  defendants  intended  to  bind  them- 
selves by  any  contract  to  declare  and  pay  out  of  the  assets 
realized  the  dividends  according  to  the  terms  of  the  reso- 
lutions. They  undertook  a  burdensome  trust;  and,  having 
undertaken  the  trust,  it  would  be  their  duty,  after  collect- 
ing the  assets  and  paying  off  the  debts  and  liabilities  of 
the  company,  to  divide  the  surplus  rateably  amongst  the 
shareholders.  But  it  was  a  duty  unconnected  with  any 
profit,  and  in  discharge  of  which  the  defendants  were,  by 
the  very  terms  of  the  resolution,  to  exercise  their  discre- 
tion. In  the  case  of  Owston  v.  Ogle,  13  East,  538,  relied  upon 
by  the  plaintiff's  counsel,  there  was  an  express  and  several 
agreement  in  writing  by  the  defendant  with  each  part-owner 
to  make  out  an  account  and  divide  the  net  profits  upon 
the  ship's  return :  each  part-owner,  therefore,  was  by  the 
express  agreement  of  the  defendant,  entitled  to  an  account, 
whatever  might  be  the  result  of  the  voyage.  In  this  case 
the  dividends  were  to  depend  upon  the  judgment  of  the 
defendants,  who  have  nowhere  stipulated  with  the  several 
shareholders  to  render  them  an  account,  so  as  to  subject 
themselves  to  an  action  at  law  at  the  suit  of  each  for  not 
accounting  or  declaring  a  dividend  according  to  the  terms 
of  the  resolution. 

Upon  a  view  of  the  facts  found  upon  this  verdict,  we  con-* 
sider  the  defendants  as  bare  trustees  for  the  shareholders, 
liable  to  account  to  them  in  equity  for  the  execution  of 
their  trust,  but  not  as  binding  themselves  by  any  such 
contract  as  that  stated  in  the  first  count  of  the  declaration. 
The  first  plea,  however,  aho  puts  in  issue  the  promises 
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stated  in  the  last  two  counts ;  and  this  makes  it  necessary  ^^^ 
to  see  whether  there  are  any  facts  stated  in  the  special  ver- 
dict that  make  out  any  subsequent  contract  by  the  de- 
fendants with  the  plaintiff,  to  pay  him  any  money  had  and 
receiFcd  by  them  to  his  use,  or  due  to  him  upon  any  ac- 
count stated.  On  the  part  of  the  plaintiff  it  was  con- 
tended, that,  as  it  appeared  by  the  special  verdict,  that  the 
defendants  had  in  their  hands  a  sum  of  money  sufficient  to 
pay  every  shareholder  a  dividend  of  lOs.  per  share,  and 
that  they  had  actually  declared  a  dividend  to  that  amount, 
the  plaintiff  became  entitled  to  the  dividend  on  his  shares, 
to  the  amount  of  50/. ;  and  that  the  law  would  imply  a 
promise  on  the  part  of  the  defendants  to  pay  him  that 
sum,  which  they  had,  on  their  own  admission,  in  their 
hands  for  his  use :  and  the  case  of  Brown  v.  BtMen,  1  Doug. 
407,  was  relied  on  as  an  authority.  That  was  the  case  of  a 
creditor  suing  the  assignees  under  a  commission  of  bank- 
rupt for  the  amount  of  a  dividend  declared  by  the  commis- 
sioners. In  that  case,  therefore,  the  assignees  had  no  dis- 
cretion to  exercise,  but,  after  the  declaration  of  the  divi- 
dend by  the  commissioners,  they  held  the  money,  under 
the  statute,  simply  for  the  purpose  of  paying  it  over  to  the 
creditors  in  proportion  to  their  several  debts.  To  bring  this 
case,  therefore,  within  the  principle  of  that  decision,  the 
plaintiff  must  shew  that  the  defendants  had  declared  them- 
selves possessed  of  the  several  dividends  ready  to  be  paid 
over  unconditionally  to  the  several  shareholders  applying 
for  them.  But,  upon  reference  to  the  special  verdict,  it 
appears  that  the  very  instrument  by  which  the  dividend  is 
declared  commences  with  a  statement  of  certain  claims  that 
had  been  made  on  the  funds  of  the  company,  and  of  threats 
of  proceedings  in  equity,  which  the  defendants  (though 
they  declare  a  further  dividend  of  10s.  per  share)  urge  as 
an  excuse  for  making  such  dividend  payable  only  to  such 
of  the  shareholders  as  should  execute  a  deed  of  indemnity, 
the  form  of  which  was  annexed.     If,  therefore,  the  defend- 
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Seventh  and 
twelfth  iflsaes. 


ants'  legal  liability  to  pay  the  plaintiff  his  dividend  is  to 
rest  on  a  promise  implied  from  the  above  declaration  of  it 
(and  we  have  already  decided  that  no  other  has  been 
found)^  it  would  at  the  most  amount  to  a  promise  to  pay 
the  plaintiff  as  soon  as  he  should  have  executed  the  re- 
quired indemnity.  On  the  part  of  the  plaintiff  it  was 
urged^  that  the  defendants  had  no  right  to  require  an  in- 
demnity to  the  extent  stipulated  for  by  them^  as  the  condi- 
tion for  the  payment  of  this  dividend:  but  the  question  we 
are  now  considering  is  not^  whether^  in  the  due  execution 
of  their  duty^  they  ought  to  have  declared  and  paid  a  divi- 
dend unincumbered  by  the  conditions  imposed  (that  might 
be  a  fit  subject  of  inquiry  in  a  Court  of  equity) ;  but  whe- 
ther they  had  in  fact  declared  a  dividend^  payable  uncon- 
ditionally, so  as  to  make  the  amount  of  the  plaintiff's  pro- 
portion recoverable  at  law,  as  money  had  and  received  to 
his  use. 

We  think  that  the  instruments  as  set  out  on  the  special 
verdict  shew  a  conditional  undertaking  only.  And,  as  it 
also  appears  that  the  condition  required  has  not  been  com- 
plied with  by  the  plaintiff,  we  are  of  opinion  that  he  is  not 
entitled  to  recover  on  either  of  the  last  two  counts,  and 
therefore  that  the  first  issue  must  be  found  entirely  for  the 
defendants. 

This  view  of  the  subject  renders  the  finding  upon  the 
remaining  issues  of  little  importance.  It  is  necessary, 
however,  to  direct  how  they  should  be  entered  up,  with  a 
view  to  the  costs  upon  each  issue. 

The  issues  raised  upon  the  seventh  plea,  to  the  first 
breach,  and  upon  the  twelfth,  to  the  second  breach,  are, 
whether  there  was  in  the  hands  of  the  defendants  any  por- 
tion of  the  amount  realized,  not  being  required  or  necessary 
to  meet  the  engagements  of  the  company,  which  was  suffi- 
cient, when  divided  as  in  the  first  count  mentioned,  to 
allow  to  each  shareholder  the  instalment  or  dividend  of  lOs. 
per  share.     Upon  these  issues  the  burthen  of  proof  lies 
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Upon  the  plaintiff,  although  very  slight  evidence  would  be  1843. 
sufficient  to  shift  it  upon  the  defendants,  who  must  be 
taken  to  know  best  the  amount  of  the  assets  and  the  liabi- 
lities of  the  company.  Upon  reference  to  the  special  ver^ 
diet,  we  find  it  stated,  that,  at  the  time  of  the  dissolution 
of  the  company,  the  affairs  of  the  company  were,  and  thence 
continuaUy  had  been  greatly  involved  and  embarrassed, 
and  that  the  company,  and  the  defendants,  as  directors,  on 
behalf  of  the  company,  entered  into  divers  covenants  and 
agreements,  and  had  thereby  subjected  themselves  to  lia- 
bilities to  a  much  greater  amount  in  the  whole  than  the 
amount  of  all  the  assets  of  the  company  by  them  the  de^ 
fendants  ever  realized.  Upon  this  finding  we  think  the 
seventh  and  twelfth  issues  must  be  found  for  the  de« 
fendants. 

The  question  on  the  eighth  issue,  is,  whether  the  de-  Eighth 
fendants  did  deem  fit  that  an  instalment  or  dividend  of  10^, 
per  share  should  be  paid  and  divided  amongst  the  share- 
holders. The  burthen  of  proving  this  issue  was  also  on  the 
plaintiff.  But,  on  referring  to  the  special  verdict,  we  find, 
as  already  noticed,  that  the  defendants,  although  they  de- 
clared a  dividend  of  10s,  per  share  as  payable  to  such  of 
the  shareholders  as  should  execute  the  indemnity,  expressly 
limited  the  payment  of  it  to  such  of  the  shareholders  as 
should  execute  the  proposed  indemnity :  and  we  no  where 
find  any  declaration  that  they  deemed  fit  that  such  dividend 
should  be  paid,  in  the  general  and  unqualified  manner  al- 
leged by  the  declaration.  This  issue,  therefore,  should  also 
be  entered  for  the  defendants. 

The  issue  on  the  fourteenth  plea,  which  is  pleaded  to  the  Fourtoenth 
second  breach,  is  in  some  respects  like  the  eighth,  and  was  ^^* 
treated  on  the  argument  as  the  reverse  of  that  presented 
on  the  eighth,  and  as  necessarily  depending  upon  the  de- 
dsion  of  the  eighth :  but  there  is  this  difference  between 
them,  viz.  that  the  allegation  in  the  declaration  put  in  issue 
by  the  fourteenth  plea  is  not  that  the  defendants  did  not 
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1843.  deem  fit  that  the  dividend  should  be  paid,  but  that  they  did 
not  deem  fit  to  declare  and  did*  not  declare  a  dividend, 
though  they  had  assets  sufficient  in  their  hands.  Now,  the 
special  verdict  in  terms  finds  that  the  defendants  did  de- 
clare a  dividend,  though  they  made  the  payment  of  it  con- 
tingent  upon  the  execution  of  the  indemnity.  We,  there- 
fore, think  that  this  issue  should  be  also  found  for  the  de- 
fendants. 

Ninth  and  thir-  The  question  ou  the  ninth  and  thirteenth  issues,  is, 
whether  the  defendants  had  notice  of  the  several  facts  of 
which  notice  to  them  is  alleged  in  the  declaration.  Of 
those  facts  which  the  special  verdict  does  not  find  as 
alleged,  the  defendants  could  have  had  no  notice;  and 
therefore  as  to  them  the  issue  will  be  entered  for  the  de- 
fendants. Of  those  which  the  finding  of  the  jury  shews  to 
have  existed  to  the  knowledge  of  the  defendants,  the  de- 
fendants had  notice;  and  as  to  them  these  issues  will  be 
found  for  the  plaintiffs.  It  is  unnecessary  that  these  should 
be  set  out  in  detail;  the  parties  will  have  no  difficulty, 
from  what  we  have  said  on  the  several  other  issues,  to  dis- 
tribute this  finding  according  to  their  rights. 

Fifteenth  issue.  There  ouly  then  remains  the  fifteenth  issue,  taken  on 
the  plea  of  payment,  which  by  assent  of  both  parties  is  to 
be  found  for  the  plaintiff. 

The  result  of  our  judgment  will  therefore  be,  that  the 
second,  third,  sixth,  tenth,  eleventh,  and  fifteenth  issues 
will  be  found  for  the  plaintiff;  the  first,  fourth,  fifth, 
seventh,  eighth,  twelfth,  and  fourteenth  will  be  found  for 
the  defendants;  and  the  ninth  and  thirteenth  will  be  found, 
partly  for  the  plaintiff,  partly  for  the  defendants,  in  the 
manner  already  stated :  and  the  judgment  upon  the  whole 
record  will  be  for  the  defendants. 

Judgment  for  the  defendants. 
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Sir  William  Henry  Richardson,  Knight,  v.  Henry 

Kensit,  the  Younger.  Feb'st^^* 

±  HIS  was  an  action  of  assumpsit  brought  hj  the  plain-  OneT.  B.,  be- 
tiff,  the  lord  of  the  manor  of  Chipping  Bamet  and  East  fef  acoardi^to 
.  Bamet,  for  certain  reasonable  fines  alleged  to  be  duly  as-  ^y^'^re! 
sessed,  due  and  payable  from  the  defendant  to  the  plaintiff  mises  of  the 

manor  of  Chip* 

for  and  on  the  admission  of  the  defendant,  according  to  ping  Barnet  and 
the  usage  and  custom  of  the  said  manor,  into  divers  copy-*  devked  tibem  to 
hold  tenements,  with  the  appurtenances,  parcel  of  the  said  ^:^'  ^^^^* 
manor,  into  which  the  defendant  had  by  the  plaintiff  before  der  to  H.  K. 
then,  and  whilst  the  plaintiff  was  lord  of  the  said  manor,  wife  daring 
been  admitted,  according  to  the  usage  and  custom  of  the  ^^iif^Tof  tiblf 
said  manor,  to  hold  the  same,  with  the  appurtenances,  to  TOmyor,  with 

^  .  ,  remainder  to 

the  defendant  as  tenant  in  remainder,  his  heirs,  and  as*  s.  K.,  their 

signs,  by  copy  of  court  roll,  at  the  will  of  the  lord  of  the  ufefremainder 

said  manor,  according  to  the  custom  of  the  said  manor.  ^1^  f^^  On 

The  defendant  pleaded  non  assumpsit,  whereupon  issue  the  death  of  the 

was  joined.    The  cause  came  on  to  be  tried  before  Tindal,  isso,  a.  l., 

C.  J.,  at  the  sittings  for  Middlesex  after  Michaelmas  Term,  itfe,*^IdmH- 

1841,  when  a  verdict  was  found  for  the  plaintiff,  for  the  *f<i  "l^  P?*^  * 

'  .    .  -  fine  of  40/.,  aa 

damages  laid  in  the  declaration,  subject  to  the  opinion  of  for  two  yean' 
the  Court  upon  the  following  case — ^with  liberty  for  the  death  of  a.  l* 
Court  to  draw  such  inferences  as  a  jury  might  draw :  and  ]^^"J^ho  dwml 
it  was  referred  to  a  barrister  to  ascertain  and  state  the  cd  in  remainder 

under  the  will 

amount  of  the  annual  value  of  the  copyhold  premises  men-  came  to  the 
tioned  in  the  pleadings,  and  all  questions  touching  the  p^^'^^^be" 
same,  and  any  deductions  or  deduction  claimed  by  thg  j^mitted,  and, 

'  •'  •'the  premiaea 

being  found  to 
be  of  the  annual 
▼alue  of  20(m  they  were  ieverally  admitted,  and  the  fines  asaessed  as  follows—fiO/.  for  the  estate 
and  interest  of  H.  K.  and  Sarah  his  wife  (40/.,  being  two  years'  yalue,  for  the  interest  of  the 
husband,  and  20/.,  a  half  fine,  for  the  interest  of  the  wSe,  treating  her  admission  aa  the  admission 
of  one  next  in  remainder),  10/.  for  the  estate  and  interest  of  S.  K.,  and  5/.  for  the  estate  and 
interest  of  the  defendant. 

It  appearing,  that,  by  the  custom  of  the  manor,  a  fine  was  due  to  the  lord  on  the  admission  of 
a  remainder-man,  whether  admitted  at  the  same  time  aa  the  tenant  of  the  particular  estate,  or 
daring  the  oontinnanoe  of  such  estate : — Held,  first,  that  the  principle  upon  which  the  fines  were 
asBCBicd  was  a  reasonable  one-^econdly,  that,  in  assessing  the  Yaliie,  aUowanoe  should  be  made 
for  the  expense  of  repairs. 

£  £  2 
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1843.         defendant  as  proper  to  be  made  in  respect  of  such  pre- 
Richardson    °^^^®8'  ^^^  ^^  ^^  Ordered  that  the  arbitrator,  if  required 
by  either  party,  should  state  upon  the  face  of  his  award  the 
finding  as  well  as  the  principle  of  such  finding,  and  that 
such  award  should  be  introduced  into  the  special  case : — 

Before  and  at  the  time  of  the  admission  of  the  defendant 
and  others  as  tenants,  as  hereinafter  mentioned,  the  plain- 
tiff was  the  lord  of  the  manor  of  Chipping  Bamet  and  East 
Barnet,  in  the  county  of  Herts,  and  still  is  lord  of  the  said 
manor. 

Thomas  Balshaw,  being  tenant  in  fee  according  to  the 
custom  of  the  said  manor,  of  three  houses,  with  the  appur- 
tenances, and  a  close  of  land,  parcel  of  the  said  manor,  by 
his  will,  duly  executed  on  the  25th  February,  1830,  devised 
the  same  premises  to  Amy  Lincoln  for  her  natural  Hfe, 
with  remainder  to  Henry  Eensit,  and  Sarah  Kensit  his 
wife,  during  their  natural  lives,  or  to  the  survivor  of  them, 
and,  at  their  decease,  to  Susanna  Eensit,  their  daughter, 
during  her  natural  Ufe,  and,  at  her  decease,  to  the  defend- 
ant, in  fee. 

Thomas  Balshaw,  being  still  tenant  as  aforesaid,  died  on 
the  i5th  March,  1830,  without  having  altered  or  revoked 
his  said  will:  and  at  a  court  held  18th  of  April,  1830,  his 
death  and  his  said  will  were  presented,  and  the  said  Amy 
Lincoln  was  admitted  tenant  to  the  said  premises,  and 
paid  for  a  fine  40/.,  as  for  two  years'  value  of  the  said 
premises  at  that  time. 

Amy  Lincoln  died  on  the  11th  of  April,  1834. 
"  At  a  court  held  17th  April,  1838,  the  said  Henry  Eensit, 
the  elder,  and  Sarah  his  wife,  Susanna,  their  daughter, 
and  the  defendant,  were  admitted  tenants  according  to 
their  estates  and  interests  under  the  said  wiU.  The  entry 
on  the  roll  of  the  admission,  after  reciting  the  will  of 
Thomas  Balshaw,  his  death,  and  the  admission  and  death 
of  Amy  Lincoln,  proceeds  in  the  following  manner :  "  Now 
to  this  court  come  the  said  Henry  Eensit,  the  elder,  in  his 
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own  proper  person,  and  the  said  Sarah  Kensit  his  wife,  and        1843. 
Susanna  Sophia  (in  the  said  will  called  Susanna)  Kensit,    jti^^]^2[^„ 
spinster,  by  the  said  Henry  Kensit,  the  elder,  their  at*  ^' 

tomey,  and  the  said  Henry  Kensit  the  younger  in  his  owu 
proper  person,  and  humbly  pray  of  the  lord  of  the  said 
manor  severally  and  respectively  to  be  admitted  tenants  to 
the  aforesaid  premises  whereof  the  said  Thomas  Balshaw  so 
died  seised  as  aforesaid,  according  to  their  several  and  re- 
spective estates  and  interests  therein  under  and  by  virtue 
of  the  aforesaid  will  of  the  said  Thomas  Balshaw,  deceased : 
to  whom  the  lord  of  the  said  manor,  by  his  said  steward, 
doth  grant  the  same,  and  deliver  them  severally  and  re- 
spectively seisin  thereof  by  the  rod  to  the  said  Henry 
Kensit  the  elder  and  Henry  Kensit  the  younger  in  their 
own  proper  persons,  and  the  said  Sarah  Kensit  and  Su- 
sanna Sophia  Kensit  by  the  said  Henry  Kensit  the  elder, 
their  sidd  attorney :  To  have  and  to  hold  the  said  premises, 
with  their  appurtenances,  unto  the  said  Henry  Kensit  the 
elder,  and  Sarah  his  wife,  for  and  during  the  term  of  their 
natural  lives  and  the  life  of  the  survivor  of  them,  and,  from 
and  after  the  decease  of  the  survivor  of  them,  unto  the  said 
Susanna  Sophia  Kensit  for  and  during  the  term  of  her  na- 
tural life,  and^  from  and  after  the  decease  of  her  the  said 
Susanna  Sophia  Kensit,  unto  the  said  Henry  Kensit,  the 
younger  (the  defendant),  his  heirs  and  assigns,  for  ever,  by 
the  rod,  at  the  will  of  the  lord,  and  according  to  the  custom 
of  the  said  manor,  by  the  yearly  rent  of  lOd.,  fealty,  suit  of 
court,  customs,  and  other  services  due  and  of  right  accus^ 
tomed :  and  the  homage  aforesaid,  on  their  oaths  present 
that  the  premises  aforesaid  are  of  the  annual  value  of  20/.: 
and  the  fines  payable  to  the  lord  were  thereupon  assessed 
in  manner  following  (that  is  to  say),  the  sum  of  60/.  for  the 
estate  and  interest  of  the  said  Henry  Kensit  the  elder  and 
Sarah  his  wife,  the  sum  of  10/.  the  fine  for  the  estate  and 
interest  of  the  said  Susanna  Sophia  Kensit,  and  the  sum 
of  5/»  the  fine  for  the  estate  and  interest  of  the  said  Henry 
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Richardson 
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der  to  hein  of  said  James;   and  said 
James  gave  to  the  lord  for  a  fine  for  the 

said  Ann 4  10    0 

1704,  April  18.    John  Wood  admitted  in  fee  to  said  pre- 

misesy  as  son  and  heir  of  J.  Wood        .       9  10    0 


No.  V. 

1686,  Sept.  14.    N.  Kiccoll  admitted  in  fee,  on  death  of 

D.  Niccoll,  to  various  premises      .        .  215    0    0 

1700,  June  27.  Dorothy  Lady  Capell  admitted  to  a  por- 
tion of  said  premises,  on  surrender  of 
'   saidN.  NicoU 93    0    0 

1726,  April  12.  Lady  Elizabeth  Molineux  admitted  for  life 
to  same  premises,  under  Lady  Capell's 
will 90    0    0 

1759,  April  17.  Lady  St.  Andre's  (late  MoUneux)  death 
presented. 

Same  Court.  The  Earl  of  Essex  admitted  to  said  pre- 
mises in  remainder,  under  Lady  Capell's 
wiU 90    0    0 

1795,  July  30.     'Andrew  Reid  admitted  on  surrender  of 

Earl  of  Essex 89  17    6 

No.  VI. 

1701y  ApriL22.  William  Braxton  admitted  in  fee>  on  sur- 
render, to  one  messuage  or  tenement     .      6    0    0 

1706,  April  22.    Susan  Braxton  admitted  for  life,  by  will  of 

William  Braxton,  to  said  premises         »      6    0    0 

1715,  April  19.     Edward  Braxton  admitted  in  fee  to  said 

premises,  on  death  of  Susan  Braxton      «      6    0    0 

Same  Court.  Jonathan  Cooper  and  Elizabeth,  his  wife, 

admitted  for  their  lives,  .with  remainder 
to  the  heirs  of  said  Jonathan,  to  said 
premises,  on  surrender  of  E.  Braxton    .      7  10    0 


No.  VII. 

1718,  April  15.  John  Raven  admitted  in  fee,  under  will  of 
Elizabeth  Brown,  to  a  cottage  with  a 
curtilage 2    0 

1 720,  April  14.  *  James  Thomas  and  Jane,  his  wife,  admitted 
for  their  lives,  with  remainder  to  the 
right  heirs  of  the  survivor  of  them,  on 
surrender  of  said  John  Raven,  to  same 
premises  (et  dant  dno  de  fin.  %  stat.  et 
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£    9.    d.        ^ , ' 

iogra  luis  premes  sic  inde  liaud  ut  paiet  Richardson 


inmgne 3    0    0 

1723,  April  16.    Jamet  Thomas's  death  presented. 

1743,  April  5.      Jane  Thomas's  death  presented. 

1 748,  April  1 2,     Edward  Thomas,  son  and  heir  of  said  James 

Thomas  and  Jane,  hb  wife,  admitted  in 

•  fee*  to  said  premises,  and  to  another  cot- 
tage erected  hy  his  fiither  on  the  waste  •      4    0    0 

Death  fines  previous  to  Raven's  admis- 
sion ...        2/.  lOf.,  2/.,  and  2/. 

No.  VIII. 

1730,  April  24.  Richard  Gibbons  admitted  in  fee  on  sur- 
render to  a  messuage  called  the  Tew  Tree    30    0    0 

1740,  May  8.  Surrender  by  him  out  of  court  to  the  use 
of  himself  for  life,  remainder  to  Elisa- 
beth, his  intended  wife,  for  life,  remain- 
der to  the  heirs  of  his  body. 

1 743,  April  5.  Eliasabeth  Bayley  (late  wife  of  Richard  Gib- 
bons) admitted  for  life  to  said  premises, 

•  by  virtue  of  said  surrender    .        •        •    30    0    0 
1748,  May  14.     William  Gibbons,  son  of  said  Richard,  ad- 
mitted in  remainder  in  fee,  and  at  same 

court  surrenders  said  premises  to  Ed- 
ward Gibbons,  who  is  also  admitted,  and 
fine  paid  by  both 55    0    0 

1753,  April  24.  Thomas  Gibbons  admitted  in  fee,  on  sur- 
render of  Edward  Gibbons    »        .        •    30    0    0 

1755,  April  1.      Thomas  Gibbons  admitted  in  fee,  on  sut^ 

renderof  said  Thomas  Gibbons     .        .    30    0    0 

.       .  .    No.  IX. 

1638,  Mar.  28.  WilUam  Ntccoll  admitted  in  tail,  with  re- 
mainder to  his  brother  Nathaniel  in  tail, 
with  remainder  to  his  brother  Samuel  in 
fee,  to  a  dose  called  Paynards       .  NiU 

1698,  April  26.  John  NiocoU  admitted  in  fee  tail,  as  son 
and  heir  of  said  Nathaniel  Niccoll,  to 
same  premises 4  10    0 

1720,  April  19.    Samuel  Niccoll  admitted  in  tail  general,  as 

•  eldest  son  and  heir  of  said  John  Niccoll, 

to  said  premises   •        .        •  .440 

1725,  Mar.  30.  Samuel  Niccoll  admitted  in  fee  tail,  as  son 
of  Samuel  Niccoll,  deceased,  to  said  pre- 

•  mises .660 
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Recovery  suffered  by  S.  NiccoU,  and  ad- 
mission by  him  in  fee. 

Sarah  NiccoU  admitted  for  life,  under  will 
of  said  Samuel  NiccoU  •        .660 

Sarah  Niccoll's  death  presented* 

John  Niccoll  admitted  in  tail,  under  will 
of  S.  NiccoU 6  10    0 

No.  X. 

Richard  Holmes  admitted  in  fee  to  a  te- 
nement called  the  Sun  and  Broadhatch, 
on  surrender  of  R.  Freeman  .        .600 

Sarah  Holmes  (wife  of  said  Richard)  ad- 
mitted for  her  life  under  her  husband's 
will 7    0    0 

Joseph  Cock  admitted  in  fee  after  Sarah 
Holmes's  death,  as  heir  to  Jeremiah 
Holmes,  who  was  heir  to  said  Richard 
Holmes       •        •        .        .        •        .700 

Jane  Cock  admitted  in  fee  under  the  will 
of  Joseph 10    0  .0 

XI. 

William  Mallard  admitted  in  fee  in  rerer- 
sion  after  the  death  of  his  mother  Ann, 
as  son  and  heir  of  Zachaxy  Mallard;  and 
Ann,  his  mother,  releases  to  him  in  fee.  4  4  0 
Abigail  Mallard  admitted  under  the  will 
of  her  husband,  said  William  Mallard, 
to  said  premises,  for  life,  remainder  to 
Elizabeth  and  Ann  Mallard,  his  daugh- 
tersy  in  fee 5  10    0 

1733,  Mar.  27.     Abigail  Mallard's  death  presented. 

1735,  April  8.      Elicabeth  and  Ann  Mallard  admitted  to 

said  premises  in  remainder  .  .500 

1742,  April  20.  Jacob  Bumap  admitted  in  fee  on  the  death 
of  Elizabeth,  his  wife,  to  a  moiety  of  said 
premises 2  10    0 

1745,  April  16.  Andrew  French  admitted  in  fee  to  other 
moiety,  on  surrender  of  himself  and  Ann, 
his  wife,  late  Mallard  .        •        •        •      2  10    0 

XII. 

1796,  Mar.  29.     John  Page  admitted  in  fee,  on  surrender 

of  George  Manvill,  to  a  cottage    •        •      6  17    0 


RlCHABBSON 
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1737,  April  12. 
1759,  April  17. 

1766,  April  I. 
1768,  April  5. 

1723,  Apra  16. 

1752,  April  2. 

1759,  April  17, 

1770,  June  14. 

1722,  Mar.  27. 

1730,  Mar.  21. 
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1819,  April  13. 
1824,  April  20. 

Same  Court. 


1792,  April  10. 

1800,  April  15. 
1811,  April  16. 


174S,  Feb.  20. 
1765,  April  9. 
1790,  April  6. 

1795,  April  7. 


Alice  Page  admitted  for  life  under  his  will. 
John  Hector  admitted  in  fee  on  the  death 

of  Alice  Page  under  will  of  John  Page  . 
Surrender  by  him  to  James  Cooper,  who  is 

admitted 22  10    0 

No.  XIII. 

William  Wibon  admitted  on  the  surrender 

of  John  Wilde  to  a  messuage  or  tenement.    15    4    8 

Martha  Wilson  admitted  for  life  under  his 

will 23    0    0 

John  Wilson,  son  and  heir  of  Philip  Robert 
Wilson,  derisee  in  remainder  under  Wil- 
liam Wilson's  will,  admitted  after  death 
of  Martha  Wilson       ..        .        •        .    20    0    0 

No.  XIV. 

Ruth  Trevor  admitted  in  fee  to  apiece  of  land 

on  the  surrender  of  Richard  Richardson.      9    0    0 

Arabella  Trevor,  admitted  under  the  will 
of  Ruth  Trevor,  deceased,  for  life  .        .12    0    0 

^Trevor  Charles  Roper  (then  Baron  Dacre), 
admitted  to  the  reversion  in  fee  on  the 
decease  of  A.Trevor     .        .        .        .     12  14    0 

Mary  Anne  Dacre  admitted  in  fee  under 
will  of  Lord  Dacre       .        .        .        .    12  14    0 


No.  XV. 

1758,  Mar.  28.    John  Wilson  admitted  in  fee  to  a  messuage 

on  the  surrender  of  Ann  Woulfe  .        .    14  14    0 

1769,  Mar.  28.    Elizabeth  Wilson  admitted  under  the  will 

'     of  J.  Wilson  during  viduity   •        .         .     27    0    0 

1790,  Dec.  3.  EUsabeth  Ann  Williams  (late  Wilson), 
daughter  of  Elizabeth  Wikon,  admitted 
in  fee  on  her  death,  as  the  heiress-at-Iaw 
of  said  John  Wilson,  and  devisee  in  re- 
mainder under  his  will  .        •        .    25    9    3 

Same  Court.  John  Pybus  admitted  on  surrender  of  Wil- 
liam Williams  et  Uxor  •        .        .    17    0    0 


No.  XVI. 
1756,  April  20.    Robert  Sears  admitted  in  fee  to  a  cottage 
on  the  surrender  of  George  NlccoU        . 


0     10    6 
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Richardson     1^66,  April  1. 

1765,  April  9. 

1767,  April  14. 
1786,  April  18. 


Robert  Sean  admitted  In  fee  to  another 
cottage  on  sorrender  of  Jane  Lawrence 

Robert  Sears  admitted  in  fee  to  another 
cottage  on  surrender  of  George  Law- 
rence   

Robert  Sears  admitted  by  favour  of  the 
lord  to  a  piece  of  waste         .        • 

Elizabeth  Sears  admitted  for  life  under 
will  of  Robert  Sears  to  first-mentioned 

prembes 

To  secondly  mentioned  premises  . 
To  thirdly  mentioned  premises  . 
To  fourthly  mentioned  premises    . 

1798,  April  10.    Death  of  Elizabeth  Sears  presented. 

1799,  Mar.  10.    .Admission  of  George   Montague   Sears, 

and  Martha  Sears,  under  the  will  of 
Robert  Sears,  as  tenants  in  common  in 
remainder  to  first  mentioned  premises  . 
Fines  separately  assessed 

To  secondly  mentioned  premises  •  .  i 
To  thirdly  mentioned  premises  •  •  -j 
To  fourthly  mentioned  premises    •        .  -j 

.        .   No.  XVIL 

1748,  April  12.  John  Eaton  and  Sarah,  his  wife,  admitted 
to  a  cottage  on  the  surrender  of  Thomas 
Lawrence  and  Jane,  his  wife,  for  their 
lives  and  the  life  of  the  survivor,  remain- 
der to  the  right  heirs  of  John  Eaton  in 

fee • 

The  like  to  other  property    . 

1769,  Mar.  28.  Sarah  Eaton  admitted  for  life  under  the 
will  of  said  John  Eaton,  her  father-in- 
law,  he  having  survived  his  wife  Sarah. 
The  like  to  other  property    .        • 

1818,  Mar.  24.  Sarah  Harris,  Mary  Banks,  and  Samuel 
Osmond,  three  grandchildren  of  said 
John  Eaton,  deceased,  admitted  in  re- 
mainder under  his  will  after  the  death  of 
Sarah  Eaton,  and  paid  for  a  fiill  fine,  a 
half  fine,  and  a  quarter  fine,  to  both  pro- 
perties        ....•• 


£    M.     d. 
4    4    0 


2    0    0 


2     2     0 


0  10  6 

3    3  0 

0  15  0 

1  1  0 


7  7 
3  13 
3  0 
1  10 

6  0 
3     0 

7  13    6 
3  16    6 


0 
0 
0 
0 
0 
0 


37  10    0 
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No.  XVIII. 

1723,  June  7.  Mary,  wife  of  William  Ilions,  admitted  in 
fee  to  a  close,  as  heiress  of  William  Rich- 
ardson              10  10    0 

1740,  Aprils.      William  Hartwell  admitted  in  fee  under 

-     the  will  of  Mary  Ilions         .  .    10  10    0 

1759,  April  17.    Christopher  Cooper  admitted  for  life  on  the 

surrender  of  William  Hartwell      •        .7150 

1 779,  April  6,      Christopher  Cooper  admitted  for  life  under 

wiU  of  said  Christopher  to  said  premises.      9    9    0 

1824,  April  20,  Christopher  Cooper  admitted  as  tenant  in 
remainder  after  death  of  last-named 
Christopher,  the  tenant  for  life      «        •    30    0    0 

No.  XIX. 

1790,  Sept.  16.  Thomas  Parting  admitted  in  fee  on  sur- 
render of  Richard  Prior  and  Sarah,  his 

wife 12  15    0 

Previous  death,  fine  .     19    2    6 

1792,  April  10.  William  Element  admitted  in  fee  on  sur- 
render of  Thomas  Parting    .        .        •     12  15    0 

1798,  April  10.    Eb'zaheth  Element  admitted  for  life  under 

will  of  William  Element        .        .        .    15  15    0 

1818,  Mar.  24.    Jane  (wife  of  William  Buck),  late  Ele- 
•     ment,  admitted  in  remainder  under  Wil- 
liam Element's  will      .        .        «        •    45    0    0 


1843. 


BlCHARDSON 

«Kbnsit, 


No.  XX. 

1785,  Mar.  29.  Thomas  Amory  admitted  in  fee  to  a  moiety 
of  a  messuage  under  the  will  of  William 
Amory 16  10 

1797,  Aprill8.  Mary  Amory  and  Mary  Champion,  ad- 
mitted for  their  lives  and  the  life  of  the 
survivor,  under  will  of  said  Thomas 
Amory,  to  said  premises 

1809y  April  3.  Robert  Fillingham  admitted  to  the  re- 
mainder in  fee,  tenants  for  life  both 
being  dead  ..... 


21     0    0 


12  12    0 


No.  XXI. 

1776,  April  9.       Prudence  West  (sister  of  Elizabeth  West), 

admitted  for  life  under  Elizabeth's  will .    28 


0    0 
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IN  THE  COMMON  FLBA8, 


1843. 


RiCHARDBOX 

V. 

Kbnbit. 


jDo/et. 


1803,  April  12. 


Same  Court 
1804,  April  3. 


Elizabeth  Diggle,  admitted  to  remainder 
in  tail  under  Elizabeth  West's  will,  Pru- 
dence West  being  dead 

Recovery  suffered  by  her. 

Charles  White  admitted  in  fee  on  surren- 
der of  Elizabeth  Diggle        • 


£    #.    d. 


50    0    0 


35    0    0 


Second  Class  of  Cases. 

Nos.I.  &IL 

1680.  John  Carter    admitted    on  surrender  of 

Richard  Carter 0  16    0 

1688y  Aug.  6.  Ann  Carter  admitted  for  life,  by  the  will 
of  her  son  John  Carter,  to  a  messuage 
called  the  Half  Moon,  with  remainder 
to  John  Carter,  his  kinsman,  in  fee  •  5  10  0 
At  same  court,  she  surrenders  her  life  in- 
terest to  said  John  Carter,  the  remain- 
der>man,  who  is  admitted  in  fee    .        •      2  15    0 

1696,  April  14.  Thomas  Godfrey  admitted  in  fee,  on  the 
surrender  of  said  John  Carter,  to  said 
premises 3    0    0 

1721,  April  11.    Walter  Pool  admitted  in  fee,  under  afor- 
'  feited  conditional  surrender  of  Thomas 

Godfrey  to  said  premises,  and  one  other 
tenement    •        •        •        •        .        .500 

1726,  April  12.  Catherine  Pool  admitted  for  life,  and 
Thomas  Pool  to  remainder  in  fee  after 
her  death,  under  the  will  of  Walter  Pool; 
at  the  same  court  they  surrender  to 
Thomas  Godfrey  in  fee,  who  is  admitted, 
and  pays     .        .        .        •        .        .500 


No.  ni. 

1651,  April  1.  John  Arnold  admitted  in  fee,  to  three 
tenements  and  a  crofl,  on  surrender  of 
Henry  Herriott 19    0 

1690,  April  22.  Richard  Flint  admitted  in  fee,  under  the 
will  of  said  John  Arnold,  to  one  of  said 


HILARY  VACATION,  6  VICTORIiE. 


481 


Datet. 


1694,  April  10. 
1709,  April  26. 


^fiei. 


tenements,    and   afterwards  surrenders 
same,  and  is  admitted  for  life  thereto, 
with  remainder  to  Richard  Flint,  jun.,  in 
fee,  who  is  also  admitted,  et  dant  dno  de'j 
fine     •••••• 

Richard  Flint's,  sen,,  death  presented, 
Richard  Flint,  jun.,  surrenders  said  tene- 
.ment  to  John  Marsh,  in  fee,  who  is  ad- 
mitted        •        •••'. 


bV  8 
1  4 


5    0    0 


1843. 


Richardson 

V. 

Kbmsit. 


No.  IV. 
1611,  April  4.      Susan  Moffett  admitted  in  fee,  on  surren- 
der of  Peter  Moffett,  and  paid  for  fine  and  r  0 

heriot \  0 

1640,  April  7.      Crrace  Fletcher  admitted  for  life,  under 
Fin.  p  hoc  et        the  will  of  Susan  Moffett,  to  a  messuage 
pidn    sequent.        called  the  White  Swan         .        .        .^ 
p.Fletcher,22/.    rj.,^^  ^^  ^  ^^^^^  ^  tenement  in  Chip-  >22 
ping  Bamet         «        .  .        . ) 

Same  Court.     Catherine  Smallwood  admitted  in  remain- 
Fin,  p  SmaU-        der  in  fee,  under  the  will  of  said  Susan 
wood  p.  hoc  et        Moffett,  after  decease  of  Grace  Fletcher, 
pxm.^«quen.        to  White  Swan    •        •        •        •        .\n 
The  like  said  cottage       .        .        .        ./^ 


40 
34 


0    0 


0    0 


No.V. 

1687,  Mar.  19.  William  Hunt  adnutted  in  reversion,  on 
£.  North's  death,  to  a  tenement  in 
Chipping  Bamet,  on  the  surrender  of 
Robert  Newby 6    0    0 

1687,  Mar.  3.  William  Hunt  admitted  in  fee  to  a  stable, 
garden,  and  buildings,  late  parcel  of  the 
Cock,  on  the  surrender  of  Robert  North.      2  10    0 

j688,  Aug.  6.  William  Hunt,  admitted  by  the  grant  of 
the  lord,  to  that  part  of  said  messuage  as 
was  over  the  common  sewer  •      0  10    0 

1690,  Mar.  29.    Susan  Hunt  admitted  for  life,  under  the 

will  of  William  Hunt,  to  said  premises  .14    0    0 

1695,  Mar.  26.  William  Hunt  admitted  in  fee  in  reversion 
after  the  death  of  Susan  Hunt,  under 
the  will  of  said  William  Hunt,  to  said 

premises 5    5    0 

They  afterwards  join  in  a  conditional  sur- 
render. 


432 


IN  THE  COMMON  FLEAS^ 


1843. 


Richardson 

V. 
KSNMIT. 


Daie9. 


1705,  April  10. 
1715,  April  19. 

1734,  April  16. 
1755,  April  1. 

1762,  Jan.  18. 
Same  Court. 


1750,  Oct.  12. 

1764,  April  24. 
1768,  Jan.  16. 
Same  Court 
1795. 


1706,  April  1. 


The  next  full  fine  paid  on  surrender  is     . 
The  neict  full  fine  paid  on  death 

No.  VI. 

Henry  Camp  admitted  in  fee,  under  will 
of  J.  Arnold 

Henry  Camp  surrenders  said  premises  to 
the  use  of  himself  and  Sarah  his  wife 
foi  lifCr  and  .the  surriyor  of  them,  re- 
mainder to  the  heirs  of  said  Sarah;  and 
said  Sarah  paid  to  the  lord  for  a  fine 

Geoi^ge  Crawley  admitted  in  fee,  on  Sarah 
Camp's  death,  as  son  and  heir  of  said 
Sarah,  to  a  tenement  on  Mimms  side    . 

James  Boy  ton  and  Ann  his  wife,  admit- 
ted to  said  premises,  on  the  surrender  of 
George  Crawley,  for  their  lives  and  the  life 
of  the  sunriyor  of  them,  remainder  to  the 
heirs  and  assigns  of  said  James,  in  fee  . 

Elizaheth  Lock  on  James  Boy  ton's  death 
admitted  to  the  reversion  after  Ann  Boy- 
ton's  death,  as  niece  and  heiress^trlaw  of 
said  James  Boyton       .... 

Elizabetli  Lock  and  said  Ann  Boyton  sur- 
rendered premises  to  Joseph  Pearce,  who 
is  admitted  thereto  in  fee       . 


£    9.     d. 

6    0    0 

12    0    0 


8    0    0 


3  15     0 


8    0    0 


8     8    0 


4    0    0 


6    0    0 


No.  VII. 

Samuel  Sears  admitted  in  fee  to  a  tene- 
ment in  Chipping  Bamet,  on  the  surren- 
der of  Thomas  Woodward  et  uxor         .      8    0    0 

Mary  Cooke  admitted  to  said  premises  for 
life,  under  will  of  Samuel  Sears     .         .     14    0    0 

William  Cook  admitted  in  reversion,  after 
the  death  of  Mary  Cook        .  .700 

Recovery  suffered  by  Maiy  and  William 
Cook. 

Full  fine  paid  on  the  admission  of  Martha 
Cook 22    0    0 

No.  vni. 

Thomas  Topsham  admitted  in  fee,  on  sur- 
render of  Peter  Theobald,  to  a  tenement 
called  the  Peahen         .        •        .        .      7  12    6 
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JMm. 
1772,  April  21. 

1776,  April  9. 

Same  Court. 
1798,  April  10. 


Sarah  Topsbam  admitted  for  life,  under 
T.Topsham'swill         .... 

James  Topsham  admitted  to  the  reversion 
expectant  on  Sarah's  death 

Recovery  suffered. 

Elizabeth  Kirkpatrick  admitted  in  fee,  on 
death  of  James  and  Sarah  Topsham 

No.  IX. 


15     0 


6    0     0 


12  12    0 


15    0    0 


1762,  April  13.  Thomas  Knowlton  admitted  in  fee  to  a 
messuage  called  the  Ship,  under  the  will 
of  William  Knowlton 

1764,  April  24.    Teston  du  Burgy  Jones  admitted  on  the 

surrender  of  Thomas  Knowlton,  and  pays    21     0    0 

Same  Court  Surrender  by  Jones  to  the  use  of  himself 

and  wife^  for  life,  and  the  life  of  the  sur- 
vivor, remainder  to  the  heirs  of  said  Tes- 
ton Jones — Fine  paid  by  Elizabeth       .     10    0    0 

1770,  Jan.  12.  Elizabeth  Eyles  and  Ann  Cross,  daughters 
of  the  said  Jones,  admitted  in  reversion 
expectant  on  death  of  Elizabeth  Jones, 
their  mother 

Same  Court.  Thomas  Clutteibuck  admitted  to  the  re- 
version on  surrender  of  Benjamin  Eyles 
and  Elizabeth,  ux.,  and  Benjamin  Cross 
and  Elizabeth  Cross,  his  wife 


7  10    0 


15     0     0 


No.  X. 

1736y  April  27,  Sarah  Denton  admitted  in  fee,  under  the 
will  of  Hugh  Price,  to  a  messuage  and 
premises 12    0    0 

1769,  Sept  27.     Mary  Eycot  admitted  for  life  under  will  of 

Sarah  Penton 12  12    0 

Same  Court.  Randall  Powell  admitted,  on  the  surrender 

of  said  Mary  Eycott,  to  her  life  estate, 
and  also  to  the  remainder  in  fee  under 
Sarah  Denton's  will      .        .        .        .660 

1777,  April  1,  William  Wilson  admitted  in  fee,  on  stir- 
render  of  Randall  Powell      .        .        .     15     0    0 

1800,  April  15.     Martha  Wilson  admitted  for  life,  on  death 

of  William  Wilson,  under  his  will  .     19    0    0 

1811,  April  16.    William  John  Wilson,  son  of  Philip  Robert 
Wilson,  the  remainder-man  under  Wil- 
liam Wilson's  will,  admitted  in  remain- 
der, tenant  for  life  being  dead.       .        .     20    0    0 
VOL,  VI.  F  F 
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Date9. 


Fmet, 


RiCHAROSON  No.   XI. 

V, 

KsNftiT.        1718,  April  15.     John   Niccoll   admitted  in    fee  on   sur- 
render   4    0    0 

1746,  April  1.  William  Beaty  admitted  in  fee  to  premises 
called  Little  Larkins,  on  surrender  of 
John  Niccoll 4    0    0 

1773,  April  13.  William  Beaty  admitted,  on  his  own  sur- 
render, to  uses  for  life  .  '     .         .         Nil. 

1783,  Oct.  2.        Elizabeth  Beaty  admitted  for  life,  on  death 

of  William  Beaty  .         .         .         .900 

Same  Court.  Elizabeth  Beaty  and  Mary  Beaty,  daughters 
of  William  Beaty,  paid  a  fine  as  rever- 
sioners of 4    0    0 

[but  they  do  not  appear  to  have  been  ad- 
mitted]. 

Same  Court  Thomas  Childes,  admitted  on  the  surrender 

of  tenant  for  life  and  reversioners  .       7     0     0 

1792,  April  10.     John  Childes  admitted  in  fee,   under  the 

will  of  Thomas  Childes         .        .        .824 


No.  XII. 

1755y  April  1.       John  Goddard  admitted  in  fee  on  death  .       7     7     0 

1757,  April  14.  William  Beaty  admitted  in  fee,  on  the  sur- 
render of  John  Goddard,  to  a  messuage 
called  the  Roebuck       .         .         .        .       7  10    0 

1777,  April  1.  Martha  Maund  admitted  for  life,  and  Wil- 
liam Maund  to  the  reversion  in  fee  ex- 
pectant ou  her  death,  on  the  surrender  of 
said  William  Beaty  and  Elizabeth,  uxor. 
<' Mrs.  Maund's  fine "  .        .        .     13  10    0 

"  Her  son's  ditto"         .         .         .         .650 

1795,  Aug.  27.  William  Maund  admitted  in  fee,  on  death 
of  Martha  and  William  Maund,  as  heir 
of  said  William 15     6    0 


No.  XIII. 

1744,  Sept.  3.  William  Beaty  admitted  in  fee  to  three 
tenements  in  Chipping  Bamet,  on  the 
surrender  of  John  ThomhiU 

1777,  April  1.  Martha  Maund  admitted  for  life,  and  Wil- 
liam Maimd  to  the  reversion  in  fee  ex- 
pectant on  her  death,  on  the  surrender 
of  William  Beaty  and  Elizabeth,  uxor. 


12  10    0 
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Da/er. 


1795,  Aug.  27. 


"  Mrs.  Maund*8  fine  "  . 

"Her  son's  ditto" 

William  Maund  admitted  in  fee,  on  death 
of  Martha  aud  William  Maund 


Fhiet. 

£  9.  d, 
0  0 
0     0 


12 
0 


1843. 


Richardson 

V. 

Kensit. 


15     6     0 


No.  XIV. 

1742,  April  20.  Mary  Sumner  and  Ann  Sumner  admitted 
as  sisters  and  co-heirs  of  John  Sumner, 
deceased,  to  a  messuage  called  the  Long 
Entry 18     0    0 

1784,  April  13.  John  Chapman  admitted  for  his  life  to  a 
moiety  of  said  premises,  under  the  will  of 
Ann  Chapman,  late  Sumner,  deceased   .       7  10    0 

1 793,  April  2.  Thomas  Chapman  admitted  to  the  rever- 
sion in  fee  of  said  moiety,  expectant  on 
the  decease  of  said  John  Chapman         .       3  16    0 

Same  Court.  Henry  Worster  admitted  to  said  moiety  in 
fee,  on  surrender  of  John  and  Thomas 
Chapman 5     15 


:{ 


No.  XV. 

1759,  April  17.  Edward  Davis  admitted  in  fee  to  a  tene- 
ment on  Mimms  side,  on  surrender  of 
Jonathan  Marsh  et  uxor.      .         .         .800 

1762,  Oct  19.      Philip  Davis  admitted  in  fee,  on  the  death 

of  Edward  Davis,  to  said  premises        .      9    0    0 

1763,  April  5.      Thomas  Lawrence  and  Jane  his  wife  ad- 

mitted for  lives,  and  life  of  survivor,  on 
surrender  of  Edward  Davis,  and  pay 

1782,  April  2.  Jenny  Martin  admitted  for  life,  under  will 
of  her  mother,  Jane  Longley,  late  Law- 
rence, with  remainder  to  Jenny  Mar- 
tin's three  daughters,  Jenny,  Fanny,  and 
Hannah 8    0    0 

1795,  April  7.       Fanny  Martin,  spinster,  admitted  to  one- 
third  in  remainder,   expectant  on  the 
•  •  death  of  Jenny  Martin  .        .        .13     4 

Same  Court.  Stephen  Cundee  and  Hannah  his  wife  (late 

Martin)  to  one  other  third    .         .         .13     4 

Same  Court  Francis  Knight  admitted  in  fee  to  the 
two- thirds,  on  surrender  of  Jenny  Mar- 
tin, widow,  and  Fanny  Martin,  and  Ste- 
phen Cundee  et  uxor 4  13    3 

F  f2 
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The  following  extracts  from  the  court  rolls  were  read  in 
evidence  on  the  part  of  defendant : — 

Datn.  Finti, 

£    t.    d. 

A  messuage  against  the  Church  called  the 

Unicom,  and  a  messuage  with  orchard 

and  garden,  called  The  Yew-tree  House. 

1678,  April  2.      George  Baron,  admitted  to  said  premises 

on  surrender  of  Sutton  .        .        .    20    0    0 

1692,  April  18.     Mary  Baron  admitted  for  life  under  the 

will  of  George  Baron    .        .        .        .    34    0    0 

1708,  April  16.    Henry  Baron  admitted  to  the  remainder 

in  fee  to  the  tenement  called  the  Yew- 
tree  House,  under  the  will  of  his  father, 
George  Baron,  and  to  the  messuage 
called  the  Unicom,  as  heir  to  his  bro- 
ther, Coventry  Baron,  who  was  devisee 
in  remainder  in  fee  in  said  George  Baron's 
will 32    0    0 

1709,  April  26.    Elisabeth  Harrup  admitted  in  fee  to  '*  the 

Unicom,"  on  surrender  of  Henry  Baron     10    0    0 
1725,  March  30.  George  Osmond  admitted  in  fee  to  **  the 
Yew-tree  House,  orchard,  and  garden," 
on  surrender  of  Henry  Baron        .        .    10  10    0 


A  cottage  on  the  waste,  p.  117,  Index. 

1678,  April  2.  Daniel  Campfield  admitted  for  life,  and 
Susannah  Campfield  admitted  in  re- 
mainder for  life,  on  surrender  of  Robins, 
and  they  pay  a  fine  of  . 

1689,  Feb.  15.  Presentment  of  death  of  Daniel  Campfield, 
and  that  Susan,  his  widow,  was  entitled 
to  said  premises  for  life. 

1702,  April  7.  James  Campfield  admitted  in  fee,  on  death 
of  said  Daniel  Campfield  and  Susan,  his 
wife,  and  as  their  son  and  heir,  to  said 
premises,  and  pays        .... 

Same  Court.  Surrender  by  said  James  Campfield  to 
John  Carter  in  fee,  who  was  admitted 
thereto 


3    0    0 


Page  245. 

1715,  April  19.  Edward  Marlborough  admitted  in  fee,  on 
surrender  of  Eaton       .... 

1724,  April  7.  Mary  Marlborough  admitted  on  the  death 
and  by  the  will  of  her  husband,  Edward 


2  10    0 


2    0    0 


2     0    0 


HILARY  VACATION,  6  VICTORIiE. 


487 


Daim. 


1741,  May  19. 


Pines. 

£      9,      d, 

Marlborough,  deceased,  according  to  the 

tenor  of  hU  will 2    2    0 

Edward  Marlborough  admitted  in  fee  by 
the  will  of  his  uncle,  Edwa]:d  Marl- 
borough, on  death  of  said  Mary  Marl- 
borough        5 


1663, 
1665, 
1672, 
1697, 


April  1 
Mar.  28. 
April  9. 
Jan.  13. 


} 


1717,  April  23. 


1724,  April  7. 


1684, 
1697, 


April  1. 
April. 


1749,  Mar.  29. 


1765. 


1768,  Aug.  16. 


Page  285. 

Richard  Hassell  admitted  in  fee,  on  sur- 
render, to  several  premises,  and  amount 
of  fines  paid  on  his  admissions 

Ann  Hassell  admitted  for  life  by  will  of 
Richard  Hassell 

Ralph  Hassell  admitted  for  life,  with  re- 
mainder to  the  heirs  of  his  body  in  tail 
male,  by  the  will  of  Richard  Hassell    . 

Richard  Hassell  admitted  in  .tail  as  son  of 
Ralph  Hassell 68 

{70 
65 

Page  356. 

Elizabeth  Young  admitted  for  life,  on  sur- 
render of  Thomas  Rotheram,  with  re- 
mainder to  Elizabeth Hollingsworth  infee      9 

Elizabeth  Hollingsworth  admitted  in  fee     .9 


184.3. 
Richardson 

V. 
KVNSIT. 


5    0 


45     0    0 


80    0     0 


50    0    0 


Page  440. 

Ann  Woolf  admitted  under  the  will  of 
Marsh  Woolf  for  life,  with  remainder 
to  the  heirs  of  her  body        .         .         .  320    0    0 

Thomas  Brand  admitted  on  the  death  of 
Ann  Woolf 

[N.  B. — No  fine  appears  to  have  been  paid 
on  the  admission  of  Thomas  Brand.  In 
the  roll  are  these  words,  ''  He  paid  for  a 
fine  for  such  his  estate  and  entry,  as 
stated  in  the  margin ;"  and  in  the  margin 
is  put  **  Fine  £  :"  there  is  a  blank  after 
the  £."] 

John  Pybus,  Esq.,  admitted,  on  the  surren- 
der of  Thomas  Brand,  and  surrender  of 
same  to  the  use  of  his  will.  All  the  pre- 
mises, except  Wren's  Croft.  [N.  B.  This 
fine  includes  the  two  estates.]       .        .  290    0    0 


KVNSIT. 
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^ — , — ^  £    i.    d. 

Rich  a&dson     1781,  April  1 7.    A ugustine  Prevost  admitted,  on  the  surren- 
V*  der  of  Jobn  Pybus,  and  surrender  of  same 

"  to  the  use  of  his  will.    K.  B.    This  fine 

includes  the  three  estates  .  .  330    0    0 

1788,  March  25.   Ann  Frances  Margaret  Prevost  admitted 

for  life,  on  the  death  of  Augustine  Prevost  340  17    0 
1790,  June  9.       George  James   Mark  Prevost,  Esq.,  ad- 
mitted. 
Recoveiy  suffered. 

[N.  B. — ^No  fine  appears  to  have  been  paid 
on  the  admission  of  George  James  Mark 
Prevost,  except  that  it  is  stated  in  like 
manner  as  on  the  admission  of  Thomas 
Brand.] 
Same  Court.  Surrender  from  George  James  Mark  Pre- 
vost, and  Catherine,  his  wife,  and  Ann 
Frances  Margaret  Prevost 
Andrew  Reid  admitted  on  such  surrender. 

Page  480. 

1773.  Robert  Laverack  admitted  under  the  will 
of  Elizabeth,  his  wife,  late  Burgess,  for 
life 31   10    0 

1793,  June  5.  Elizabeth  Deny  admitted  to  the  reversion 
in  fee  after  the  decease  of  R.  Laverack, 
under  the  will  of  Elizabeth  Burgess       .       2     2     0 

Same  Court.  John  Cattermoul  admitted  in  fee,  on  sur- 
render of  Elizabeth  Derry  and  Robert 
Laverack      ....  .     16    8    8 

The  arbitrator  made  the  following  award,  under  the  order 
of  reference  before  mentioned : — 

"  I  find,  awards  and  state,  that  the  improved  annual  value 
of  the  said  copyhold  premises,  on  the  17th  day  of  April, 
1838,  was  16/.  %9.  Id.  And,  at  the  request  of  the  plaintiff, 
I  further  state,  that,  in  ascertaining  the  said  annual  value, 
I  have  made  the  following  deductions,  and  no  other  (that 
is  to  say).  Is.  lid.,  which  I  find  and  state  to  be  a  quit« 
rent  payable  to  the  lord  for  and  in  respect  of  the  said  pre- 
mises, and  also  41.  10s.,  which  I  find,  award,  and  state  to 
have  been  at  that  time  and  still  to  be  the  amount  of  the 
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Annaal  costs  and  expenses  of  repairs  necessary  to  be  done        1843. 
to  the  said  cottages  annually,  in  order  to  keep  them  in    „^^     "^     ' 

_  _  .    „  ^  Richardson 

tenantable  repair.^'  v. 

It  was  agreed  that  the  Court  should  be  at  liberty  to        ■''*"• 
draw  any  such  conclusions  of  fact,  as  to  the  existence  or 
non-existence  of  any  special  custom  within  the  manor,  as 
they  might  think  the  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  Coart  was — whether 
the  plaintiff  was  entitled  to  recover  in  this  action  the  sum 
of  5/. :  if  the  Court  should  be  of  opinion  that  the  plaintiff 
was  so  entitled,  then  the  verdict  was  to  be  entered  for  the 
plaintiff,  with  5/.  damages,  and  costs  of  suit:  but,  if  the 
Court  should  be  of  a  contrary  opinion,  then  a  nonsuit  was 
to  be  entered. 
•    The  case  was  argued  in  Michaelmas  Term  last. 

Bompas,  Serjeant,  for  the  plaintiff. — 1.  It  may  be  con-  i.  As  to  the 
ceded  that  primft  facie  the  admittance  to  the  particular  ^^  the  fine? 
estate  is  an  admittance  to  the  remainder,  and  consequently 
that  it  lies  upon  the  lord  to  shew  that  he  is  by  the  special  cus- 
tom of  the  manor  entitled  to  a  fine  on  the  admittance  of  the 
remainder-man — The  Dean  of  Ely  v.  Cakkcott,  1  M.&  Scott, 
633,  8  Bing.  439,  and  the  authorities  there  referred  to. 
From  the  extracts  from  the  court  rolls  that  are  set  out  in 
this  case,  it  clearly  appears,  that,  by  the  custom  of  this 
manor,  a  fine  is  payable  to  the  lord  upon  every  surrender, 
alienation,  or  descent :  and,  although  there  are  some  slight 
variations  in  the  sums  that  appear  to  have  been  paid  from 
time  to  time,  which  are  not  easily  to  be  accounted  for,  that 
circumstance  alone  does  not  preclude  the  inference  that 
the  lord  is  by  the  custom  entitled  on  the  admittance  of 
the  remainder-man  to  a  fine  assessed  upon  the  principle 
here  adopted,  viz.  the  half  of  the  fine  paid  on  the  admission 
of  the  tenant  of  the  particular  estate.  In  Sheppard  v.  Wood- 
ford, 5  M.  &  W.  60S,  it  was  held  that  a  custom  for  the  lord 
to  receive,  yP^Q-  ^^  admission  of  several  joint-tenants,  a 
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1843.        full  fine  for  the  firsts  half  of  that  for  the  second,  half  of  the 

„  ^^     "     '      last  sum  for  the  third,  and  so  on,  was  a  reasonable  custom* 
R1CHA.RDS0N 

o.  And  this  was  the  principle  established  in  Wilson  y,  Hoare, 

236,  2  P.  &  D.  659,  where  Lord  Denman,  alluding  to  the 
case  in  S  B.  &  Ad.  350,  says :  '^  We  agree  with  the  de- 
cision of  this  Court,  that  a  reasonable  fine  is  to  be  calculated 
on  the  number  of  lives  by  beginning  with  two  years'  im- 
proved value,  and  halving  it,  and  then  halving  the  half  of 
it,  and  so  on,  in  a  geometrical  series,  by  which  means  the 
fine  can  never  equal  four  yeara'  improved  value/' 
2.  As  to  the  an-  2.  The  next  question  is,  whether,  in  assessing  the  value, 
allowance  is  to  be  made  in  respect  of  repairs.  In  HuUon  v. 
Hassell,  2  Str.  1042,  Lord  Hardwicke  lays  it  down  that  the 
fine  should  be  set  according  to  the  present  improved  value, 
which  is  all  the  lord  has  to  look  after.  In  Astle  v.  Grant, 
2  Doug.  724,  n.,  a  fine  upon  an  admission  on  a  descent  was 
assessed  at  two  years'  improved  value  of  the  premises^  de- 
ducting a  sum  for  quit-rents :  upon  a  case  stated  for  the 
opinion  of  the  Court,  the  question  was,  whether  the  lord  was 
bound  to  allow  any  deduction  for  land-tax.  Lord  Lough- 
borough, in  delivering  the  opinion  of  the  Court,  said :  "  This 
question  was  truly  considered  as  of  great  concern  to  the 
publi  cat  large.  It  has  undergone  a  very  deliberate  exa- 
mination, and  we  are  all  of  opinion  that  the  lord  of  the 
manor  ia  not  bound  to  make  any  deduction  for  the  land- 
tax  out  of  a  fine  due  for  admission  on  a  descent,  which  is 
the  present  case.  The  grounds  which  led  us  to  this  deter- 
mination lie  in  a  very  narrow  compass.  In  the  first  place, 
the  land-tax  is  annual,  and,  however  probable  its  continu- 
ance may  be,  there  can  be  no  legal  presumption  as  to  the 
future  intentions  of  the  legislature,  and  there  can  be  no  de- 
duction by  anticipation  of  an  uncertain  future  burthen. 
In  the  second  place,  the  tax,  though  commonly  called  a 
tax  upon  land,  is  not  in  its  nature  a  charge  upon  the  land. 
It  is  a  tax  upon  the  faculties  of  men,  estimated,  first,  ac« 
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cording  to  their  personal  estate^  secondly^  by  the  offices  they        1843. 
hold,  and  lastly,  by  the  land  in  their  occupation.     The  "^ 

land  is  but  the  measure  by  which  the  faculties  of  the 
person  taxed  are  estimated;  and,  where  it  is  intended  by 
the  legislature  that  the  burthen  should  not  ultimately  rest 
upon  the  person  charged,  a  power  of  deducting  is  given  him 
by  the  act ;  as  in  the  case  of  rents  and  other  certain  out* 
goings.  But  no  deduction  is  allowed  for  fines  which  are 
uncertain.  In  the  last  place,  this  claim  being  new,  and 
there  being  no  precedent  nor  instance  to  support  it,  the 
usage  of  almost  a  century  is  a  strong  proof  that  no  such 
deduction  ought  to  be  made,  and  amounts  to  a  contempo- 
rary and  permanent  exposition  of  the  land-tax  acts  in  favour 
of  the  lord.''  And,  after  a  very  learned  exposition  of  the 
nature  and  origin  of  copyhold  tenures,  his  lordship  con- 
cludes :  **  It  seems,  therefore,  to  me  much  better  for  the 
interest  of  copyhold  tenants,  and  for  the  public  advantage, 
as  there  is  a  great  deal  of  that  property  in  the  kingdom, 
that  the  fine  to  be  paid  upon  the  renewal  of  a  copyhold  es- 
tate should  be  strictly  kept  to  that  sum  which  has  subsist- 
ed now  above  a  century,  namely,  two  years'  improved 
value,  wiihaut  any  deduction  except  for  quiUrents,  which  can 
hardly  be  called  a  deduction,  for  the  lord  must  allow  that 
which  he  has  received  or  is  to  receive."  And  see  Comyns's 
Digest,  Copyhold,  (H.  4.)  As  well  might  the  ^copyholder 
claim  a  deduction  in  respect  of  the  expenses  of  attending 
the  lord's  courts,  as  a  deduction  for  repairs. 

ChanneU,  Serjeant  {J.  Henderson  was  with  him),  for  the 
defendant  (32). — The  argument  in  Sheppard  v.  Woodford,  5 

(32)  The  points  marked  for  ar-  tance  of  those  in  remainder,  by 

gument  on  the  part  of  the  defend-  common  rule, 
ant,  were — **  That  no  fine  was  due  **  The  defendant's    admittance, 

to  the  lord  of  the  manor,  and  that  whether  necessary  or  not,wotdd  not 

the  assessment  was  had.    The  ad-  of  itself  create  a  right  to  a  fine  not 

mittance  of  Amy  Lincoln,  the  te-  otherwise  due — Barnes  v.  Cock,  3 

nant  for  life,  operated  the  admit-  Lev.  308.    He  was  admitted  only 
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1843. 


Richardson 

V, 

Kensit. 


M.  &  W.  608^  was^  that  the  surrenderee  takes  a  new  estate. 
But  here  the  admission  of  the  tenant  for  life  is  the  admis- 
sion of  the  remainder-man^  upon  which  admission  he  might 
maintain  an  ejectment.  Besides^  here^  the  lord  claims  fines 
amounting  to  five  and  three  quarters  years*  improved  value; 
whereas^  according  to  Wilson  v.  Hoare,  10  Ad.  &  E.  236, 2  P. 
&  D.  659,  a  reasonable  fine  can  never  equal /owr  years'  im- 
proved value.  The  extracts  from  the  court  rolls  which  are 
relied  upon  for  the  plaintiff  do  not  sustain  the  custom  in 
point  of  fact.  The  mode  of  assessing  the  fine  is  upon  the 
improved  annual  value,  that  is,  what  the  premises  would 
let  for,  making  allowance  for  the  expense  of  repairs.  There 
is  a  wide  distinction  in  this  respect  between  tenants  in  fee 
and  tenants  for  life,  the  former  being  under  no  obligation 
to  repair,  nor,  in  the  absence  of  an  express  custom,  respon- 
sible for  permissive  waste — 1  Cruise's  Digest,  283,  §  15. 


Bompas,  Serjeant,  was  heard  in  reply. 


Cur.  adv.  vult. 


in  respect  of  a  remote  remainder, 
and  is  not  in  any  view  liable  to  a 
present  fine.  A  full  fine  having 
been  received  on  the  admittance  of 
Amy  Lincoln,  as  tenant  for  the  par- 
ticular estate,  no  fine  can  properly 
be  claimed  on  the  admittance  of 
the  remainder-man.  If  any  fine 
can  on  the  admittance  of  such  re- 
maindei^man  be  demanded,  a  full 
fine  cannot  be  demanded  from  him 
nor  from  those  in  remainder :  nor 
can  fines  be  claimed  on  their  ad- 
mission during  his  life  on  the  scale 
of  afuU  fine. 

''  A  full  fine  means  at  the  very 
utmost  two  years'  improved  value. 
Here,  the  full  fine  was  estimated  as 
on  20/.  per  annum  improved  value; 
whereas  the  improved  value  was 
only  16/.  08, 1  d,  per  onuum.  Three 


years'  improved  value  at  20/.  per 
annum  are  assessed  as  the  fine  on 
the  admission  of  Henry  Kensit  the 
elder  and  his  wife. 

"  The  plaintiffs  claim  is  informal 
in  law,  unless  it  appears  that  there 
is  a  special  custom  in  this  manor, 
that,  afler  a  tenant  for  life  has  been 
admitted  and  paid  diftdl  finey  the 
remainder-man  on  admittance  is 
also  liable  to  a  fuUfine^  and  those 
in  successive  remainders  on  him, 
if  admitted  during  his  life,  are  also 
liable  on  such  admittance,  the  first 
in  succession  to  him  to  half  a  full 
fine,  the  next  to  a  fourth  of  a  full 
fine,  and  so  on.  No  such  special 
custom  is  shewn. 

"  The  assessment  is  also  ill,  in 
being  on  the  premises  generally,  and 
not  on  each  tenement  separately." 
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TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case  the  plaintiff,  the  lord  of  the  manor  of  Chip* 
ping  Bamet  and  East  Bamet;  on  the  17th  of  April,  1888, 
admitted  the  defendant  as  tenant  to  a  certain  copyhold 
tenement,  parcel  of  that  manor,  to  which  he  prayed  to  be 
admitted  as  tenant  in  remainder  in  fee,  and  upon  such 
admission  the  lord  claimed  a  fine  of  5/. 

It  appears  upon  the  special  case,  that  one  Thomas  Bal- 
shaw,  being  tenant  in  fee  according  to  the  custom  of  the 
manor,  devised  the  tenement  in  question  to  Amy  Lincoln 
for  her  natural  life,  with  remainder  to  Henry  Kensit  and 
Sarah  his  wife  during  their  natural  lives  and  the  life  of 
the  survivor,  with  remainder  to  Susanna  Kensit,  their 
daughter,  for  life,  with  remainder  to  the  defendant  in  fee. 

After  the  death  of  the  testator,  in  1880,  Amy  Lincoln 
was  admitted  tenant,  and  paid  40/.  for  a  fine,  as  for  two 
years'  value  of  the  said  premises  at  that  time,  and  died  in 
1834.  And  on  the  17th  of  April,  1888,  the  several  per- 
sons  who  claimed  under  the  will  in  remainder  came  to  the 
lord's  court  and  prayed  severally  and  respectively  to  be  ad- 
mitted tenants  to  the  aforesaid  premises ;  and,  after  a  pre- 
sentment by  the  jury  that  the  premises  were  of  the  annual 
value  of  20/.,  the  several  persons  were  admitted  to  the  re- 
spective estates  in  remainder  under  the  said  will :  the  fines 
were  then  assessed  as  follows :  viz.  the  sum  of  60/.  for  the 
estate  and  interest  of  Henry  Kensit  the  elder  and  Sarah  his 
wife ;  the  sum  of  10/.  for  the  estate  and  interest  of  Susanna 
Kensit ;  and  the  sum  of  5/.  for  the  estate  and  interest  of 
the  defendant. 

Upon  this  state  of  facts,  two  questions  were  made  upon 
this  special  case — ^first,  whether  the  extracts  from  the 
court-rolls  are  sufiicient  evidence  of  the  existence  of  a 
custom  in  the  manor  for  the  payment  of  the  fine  by  a 
remainder-man  on  admission  to  a  copyhold — secondly, 
whether  the  fine  assessed  is  a  reasonable  fine. 

Upon  the  first  and  general  question,  we  cannot  entertain  i.  As  to  the 
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custom  for  pay- 
ment of  a  fine 
by  a  remainder- 


2.  Aa  to  the 
reaaonableneaa 
of  the  fine. 


any  doubt,  but  that  hj  the  custom  of  this  manor  a  fine  is  due 
on  the  admission  of  a  remainder-man,  whether  he  prays  his 
admission  and  is  admitted  at  the  same  time  as  the  tenant 
of  the  particular  estate,  or  during  the  continuance  of  such 
estate.  The  extracts  from  the  court-rolls  furnish  numerous 
and  repeated  instances  of  such  admissions  and  payment  of  , 
fines  thereon,  and  no  instances  to  negative  such  custom. 

It  is  the  second  question  upon  which  the  real  dispute 
between  the  parties  arises,  viz.  whether  this  is  a  reasonable 
fine,  first,  with  respect  to  the  mode  and  principle  upon 
which  it  has  been  assessed  upon  each  successive  remainder- 
man j  and,  secondly,  with  respect  to  the  principle  upon  which 
the  annual  value  of  the  premises  has  been  ascertained. 

The  principle  on  which  the  assessment  has  been  made 
upon  the  tenants  of  the  successive  estates  in  remainder,  is, 
to  claim  a  fine  amounting  to  a  full  two  years'  value  from 
the  tenant  who  takes  the  immediate  estate,  but,  as  upon 
this  occasion  the  husband  and  wife  were  jointly  admitted 
for  their  lives  and  the  life  of  the  survivor,  to  consider  the 
admission  of  the  wife  as  an  admission  of  one  next  in  re- 
mainder, and  to  claim  on  their  joint  admission  a  fine 
and  a  half,  or  60/. ;  to  claim  a  fine  of  half  the  amount  of 
that  on  the  wife's  admission  on  the  admission  of  Susanna, 
the  next  in  remainder,  that  is,  a  fine  of  10/.;  and  to  claim 
a  fine  of  half  that  amount  on  the  admission  of  the  defend- 
ant, treating  him  as  the  fourth  in  remainder. 

Now,  whether  this  mode  or  principle  of  assessing  the 
fine  with  respect  to  tenant  for  life  and  remainder-man,  is  a 
mode  which  will  bind  the  tenant,  must  be  determined  by 
reference  to  the  custom  of  the  manor;  and,  amongst  the 
extracts  from  the  roU,  there  are  instances  in  which  a  te- 
nant in  fee  has  surrendered^to  the  use  of  himself  for  life, 
with  remainder  to  J.  S.,  and  where  the  tenant  and  the 
remainder-man  have  been  admitted  on  this  surrender,  and 
the  remainder-man  has  paid  half  the  fine  which  was  paid  to 
the  lord  on  the  original  admission  of  the  surrenderor;  some 
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in  which  the  tenant  for  life  has  heen  first  admitted^  and        1843. 

the  remainder-man  at  a  subsequent  period ;  some  in  which    rJ^^]^[^j, 

husband  and  wife  have  been  admitted  on  the  surrender  of      „  ^' 

Kkmsit. 
the  husband,  on  which  occasion  the  wife  has  paid  half  the 

fine  which  the  husband  paid  on  his  ori^nal  admission ; 
and,  although  in  some  of  these  instances  the  fine  paid 
upon  the  remainder-man's  admittance  has  not  been  the 
precise  half  of  the  amount  of  that  paid  on  the  admittance 
of  the  tenant  of  the  particular  estate,  being  in  some  in-i 
stances  rather  more,  and  in  some  rather  less,  yet  we  do 
not  think  such  variations,  which  at  this  distance  of  time  it 
may  be  difficult  to  account  for,  ought  to  prevent  us  from 
drawing  the  inference  which  we  do  draw,  that  there  exists 
a  custom  in  this  manor  of  claiming  a  fine  on  the  admission 
of  the  remainder-man,  to  the  extent  of  half  the  fine 
claimed  on  the  admission  of  the  tenant  of  the  particular 
estate :  and,  unless  upon  general  grounds  of  law  it  would 
be  unreasonable  to  extend  such  calculation  beyond  the 
admission  of  the  first  remainder-man,  we  hold  the  mode  of 
calculation  adopted  in  the  present  case  to  be  reasonable. 
The  cases  of  Sheppardy.  Woodford,  5  M.  &  W.  608,  and  fVU- 
son  V.  Hoare,  10  Ad.  &  E.  286,  2  P.  &  D.  659,  recognise  the 
reasonableness  in  point  of  law  of  a  custom  existing  in  a 
manor  to  claim,  upon  the  admission  of  several  joint-ten* 
ants,  a  full  fine  for  the  first,  half  that  fine  for  the  second, 
and  a  half  of  that  half  for  the  third,  and  so  on :  and  we 
think  the  same  mode  of  calcalation  may  reasonably  be  held 
to  apply  to  the  case  of  remainder-men,  where  there  is  a 
custom  in  the  manor,  that,  after  the  first  tenant,  the  next 
remainder-^man  should  pay  a  half  fine. 

The  second  question  which  has  been  raised  as  to  the  Ab  to  the  de- 
reasonableness  of  this  fine,  is,  whether  the  deduction  for  foJJ^abi!" 
the  repairs  ought  to  be  allowed  by  the  lord  or  not.    The 
rule  laid  down  by  law  has  always  been  taken,  at  least  since 
the  case  of  HuUon  v.  Hassel,  2  Str.  1042,  to  be  this— two 
years'  improved  value  of  the  land,  deducting  quit-rents. 
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1843.        What  is  the  improved  value  of  the  premises,  is  therefore 
Richardson   *^®  question.     If  they  are  let  at  a  fair  rent  to  a  tenant,  the 
»•  rent  which  he  pays  to  his  landlord  would  be  the  best  evi- 

dence of  the  improved  annual  value.  This,  indeed,  appears 
to  have  been  taken  for  granted  by  the  Court  in  the  case  of 
DwD  V.  Golding,  Cro.  Car.  196.  And  if  upon  such  letting 
the  tenant  undertakes  to  keep  the  premises  in  repair,  such 
tenant,  when  he  agreed  to  pay  the  rent,  must  have  taken 
into  his  calculation  the  annual  expenditure  which  the  re- 
pairs would  cost  him,  and  would  pay  as  much  less  to  the 
landlord  as  such  estimated  annual  repairs  would  amount  to. 
In  such  case,  therefore,  the  amount  of  the  annual  repairs 
would  virtually  and  substantially  be  deducted  out  of  the 
value ;  that  is,  the  rent,  which  is  the  evidence  of  such  value, 
is  not  ascertained  and  arrived  at  without  making  such  de- 
duction. So,  again,  if  the  premises  are  kept  in  the  land- 
lord's own  hand,  in  estimating  the  value  which  the  premises 
are  to  him,  it  seems  to  us  the  same  process  must  be  resorted 
to,  and  one  of  the  data  of  the  calculation  of  actual  value 
must  be  an  allowance  for  the  ordinary  annual  expenditure 
necessary  to  keep  the  premises  in  tenantable  repair.  It  is 
not  so  proper,  however,  as  it  appears  to  us,  to  call  this  a  de- 
duction from  the  annual  value,  as  a  necessary  allowance  in 
the  calculation  of  the  amount  of  that  annual  value :  and  we 
understand  the  finding  of  the  arbitrator  to  amount  to  that, 
and  nothing  more.  When  the  arbitrator  to  whom  the  ques- 
tion was  referred  finds  the  annual  value  to  be  16/.  Ss.  Irf., 
we  understand  him  to  mean  that  such  sum  would  be  the 
amount  of  the  improved  rent  which  a  lessee  would  pay  if 
he  took  the  repairs  upon  himself  j  or  such  value  as  the 
owner  of  the  copyhold  would  receive  for  the  premises,  if 
the  premises  were  in  his  own  occupation,  or  if  he  let  them 
and  repaired  them  himself.  And  we  think  the  real  amount 
of  the  beneficial  value  to  the  tenant  of  the  copyhold  amounts 
to  that  sum,  and  no  more. 
Thinking,  therefore,  the  sum  of  20/.,  which  has  been  as- 
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sessed  as  the  improved  annual  value,  is  too  large,  we  are  of  1843. 

opinion  that  the  fine  claimed  is  unreasonable,  and  therefore  jr,^^^[^jj 

direct  a  nonsuit  to  be  entered.  v. 

_    -                  -              ,  Kbnsit. 
Judgment  of  nonsuit. 


TuRPiNr.BiLTON.  '^/J'jSf' 

X  HIS  was  an  action  on  the  case  against  the  defendant.  In  case  against 

,  ,  ,     an  insunuux 

an  msurance  broker,  for  not  effecting  an  insurance  accord-  broker  for  not 

ing  to  Ms  employment.  ^^ZX 

The  first  count  of  the  declaration  stated,  that,  before  the  ing  to  hia  un- 
dertaking, the 
committing  of  the  grievances  by  the  defendant  thereinafter  declaration, 

next  mentioned,  the  plaintiff  was  the  owner  and  possessed  retidner  uid 

of  a  certain  ship  or  vessel  of  great  value,  to  wit,  of  the  ^Pdrfc^Slt^^ 

value  of  1500/L,  and  of  certain  tackle  and  other  furniture  to  cause  an  in- 

.  auranoe  to  be 

and  appurtenances  thereof  of  great  value,  to  wit,  of  the.  made  on  the 
value  of  250/.,  and  of  certain  foreign  coin  and  specie  of  great  uckic,a«j.,  *^' 
value,  to  wit,  of  the  value  of  500/.,  which  said  ship  or  vessel  »°?,'^«  ^^^'^f'^**- 

'  '  ^  f  ant's  accept- 

ance of  such  re- 
tainer and  em- 
ployment, alleged  by  way  of  breach,  that,  althongh  a  reasonable  time  bad  long  before  the  com- 
mencement of  the  suit  elapsed,  and  before  the  loss  of  the  ship,  yet  the  defendant  did  not  nor 
would  within  such  reasonable  time  cause  to  be  made,  according  to  the  custom  of  merchants, 
insurance  upon  the  said  ship,  tackle,  &c.,  and  did  not  nor  would  cause  the  same  to  be  insured, 
nor  cause  a  policy  of  insurance  to  be  made,  subscribed,  and  underwritten  thereon  from  and 
against  the  perils  of  the  sea  and  other  risks  usually  borne  by  underwriters,  nor  did  nor  would 
cause  the  plaintiff  to  be  insured  in  respect  of  the  said  ship,  tackle,  &c.,  from  and  against  such 
perils,  nor  did  nor  would  cause  to  be  made  thereon  any  insurance  or  policies  of  insurance 
subscribed  or  underwritten,  but  the  defendant  so  to  do  had  wrongfully  and  in  breach  of  his 
duty  and  retainer  and  acceptance  thereof  whoUy  neglected  and  refused,  and  still  did  neglect  and 
refose. 

It  appeared  in  evidence  that  the  defendant  had,  shortly  after  he  had  been  employed  so  to  do, 
contracted  with  the  Newcastle  Commercial  Insurance  Company  for  an  insurance  on  the  plaintiff's 
ahip,  &c.,  and  shortly  afterwards  obtained  from  the  secretary  of  the  company  what  purported  to  be 
copies  of  the  policies.  Stamped  policies  were  afterwards  subscribed,  but  not  g^ven  out,  it  being 
the  practice  of  the  company  to  retain  them  in  their  possession  until  wanted  in  consequence  of  a 
loss.  There  was  no  precise  evidence  as  to  the  time  when  the  stamped  policies  were  actually 
executed;  the  evidence  being  that  it  was  usual  to  execute  them  very  shortly  after  the  order. 
To  a  demand  for  the  policies  on  the  part  of  the  plaintiff  after  the  loss  of  the  vessel,  the  defend- 
ant sent  an  evasive  reply.  It  was  left  to  the  jury  to  say  whether  or  not  the  defendant  had  pro- 
cured the  policies  to  be  executed  within  a  reasonable  time :  the  jury  having  found  for  the  plain- 
tiff, and  the  Judge  being  satisfied  with  the  verdict — ^the  Court  refused  to  grant  a  new  trial : 
And— 

Held,  on  motion  in  arrest  of  judgment,  that,  the  action  being  founded  on  an  express  contract, 
and  the  breach  not  being  larger  than  the  terms  of  the  contract,  the  declaration  was  sufficient. 
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1843.  he  the  plaintiff  then  proposed  and  intended  should  and 
the  same  then  was  about  to  sail  and  depart  on  a  certain 
voyage'  from  a  certain  place,  to  wit,  Newcastle,  to  parts  be- 
yond the  seas,  to  wit,  to  Rio  de  Janeiro,  with  divers  goods 
of  great  value  shipped  and  loaded  in  and  on  board  of  the 
said  ship  or  vessel,  to  be  carried  and  conveyed  on  freight  in 
and  on  board  the  said  ship  or  vessel  on  the  said  voyage ; 
whereby  freight  and  gains  and  profits  therefrom  of  great 
value,  to  wit,  of  the  value  of  500/.,  might  and  could  and 

Retainer.  woidd  have  accrued  to  the  plaintiff :  that  thereupon,  there- 

tofore, to  wit,  on  the  23rd  of  August,  1841,  the  plaintiff,  at 
the  special  instance  and  request  of  the  defendant,  retained 
and  employed  the  defendant  to  cause  to  be  made,  according 
to  the  custom  of  merchants,  insurance  upon  the  said  ship, 
tackle,  furniture,  and  appurtenances,  and  th6  said  coin, 
and  the  said  freight,  and  to  cause  the  same  to  be  insured, 
and  to  cause  a  policy  or  policies  of  insurance  to  be  made, 
subscribed,  and  underwritten  thereon  in  and  as  to  the 
said  voyage  so  intended  as  aforesaid  from  and  against  perils 
of  the  seas  and  other  risks  usually  borne  and  taken  upon 
themselves  in  marine  policies  of  insurance  by  underwriters 
and  insurers,  and  upon  the  usual  terms  and  conditions  of 
marine  insurance,  and  to  cause  the  plaintiff  to  be  insured 
in  respect  of  the  said  ship,  tackle,  frimiture,  and  appur- 
tenances, coins,  and  freight,  in  and  as  to  the  said  in- 
tended voyage,  frt)m  and  against  such  perils  and  other 
risks  so  usually  borne  and  undertaken  as  aforesaid,  to  wit, 
in  certain  amounts  respectively,  that  is  to  say,  as  to  the 
said  ship  or  vessel,  in  1000/.,  the  said  tackle,  furniture, 
and  appurtenances,  in  250/.,  the  said  coins,  in  500/.,  and  the 
said  freight  in  100/.,  for  reasonable  hire  and  reward  to  the 

Acoeptanoe.  defendant  in  that  behalf;  and  the  defendant  then  accepted 
and  entered  upon  such  retainer  and  employment:  that  the 
plaintiff  then  and  from  thence  continually  afterwards  until 
and  at  the  time  of  the  loss  thereinafter  mentioned,  was 
possessed  of  and  interested  in  the  said  ship  or  vessel,  tackle, 
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furaiture,  and  appurtenances,  and  coins  and  freight  respect*         1843. 


TURPIN 


ively  asWoresaid  to  large  amounts  and  values  respectively, 

to  wit,  to  the  said  several  amounts  and  values  of  1000/.,  v. 

BiLTOV 

250/.,  500/.,  and  100/.  respectively  wherein  the  same  were 
80  to  be  respectively  insured  as  aforesaid :  and,  although  Breach. 
a  reasonable  time  in  that  behalf  had  long  before  the  com- 
mencement of  this  suit  elapsed,  and  before  the  loss  of  the 
said  ship  or  vessel,  tackle,  furniture,  and  appurtenances, 
and  coins  and  freight  thereinafter  mentioned,  to  wit,  on 
the  29th  of  August,  1841,  whereof  the  defendant  then  had 
notice ;  yet  the  defendant,  not  regarding  his  duty  im  that 
behalf,  but  contriving  and  intending  to  injure  the  plaintiff, 
did  not  nor  would  within  such  reasonable  time  as  aforesaid 
cause  to  be  made  according  to  the  custom  of  merchants 
insurance  upon  the  said  ship,  tackle,  furniture,  and  appur- 
tenances, and  the  said  coins,  and  the  said  freight,  nor  any 
or  either  of  them,  and  did  not  nor  would  cause  the  same 
or  any  part  thereof  to  be  insured^  nor  cause  a  policy  or 
policies  of  insurance  to  be  made,  subscribed,  and  under- 
written thereon,  or  on  any  part  thereof,  in  and  as  to  the 
said  voyage  so  intended  as  aforesaid,  from  and  against 
perils  of  the  seas  and  other  risks  usually  borne  and  taken, 
upon  themselves  in  marine  policies  of  insurance  by  under- 
writers and  insurers,  and  upon  the  usual  terms  and  condi- 
tions of  marine  insurance,  nor  did  nor  would  cause  the 
plaintiff  to  be  insured  in  respect  of  the  said  ship,  tackle, 
furniture,  and  appurtenances,  coins,  and  freight,  or  any 
part  thereof,  in  and  as  to  the  said  intended  voyage,  from  and 
against  such  perils  and  other  risks  so  usually  borne  and 
undertaken  as  aforesaid,  in  such  amounts  as  aforesaid,  and 
did  not  nor  would  cause  to  be  made  thereon  any  insurance 
or  policies  of  insurance  subscribed  or  underwritten,  al- 
though the  plaintiff  then  was  ready  and  willing  to  pay  to 
the  defendant  such  hire  and  reward  as  aforesaid ;  but  the 
defendant  so  to  do  then  and  hitherto  had  wrongfully,  and 
in  breach  of  his  duty  and  retainer  and  acceptance  thereof, 
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ld43.        wholly  neglected  and  refased  and  still  did  neglect  and' 
refuse :  that  he,  the  plaintiff,  confiding  in  the  said  retainer 
r.  and  employment  so  given  to  and  accepted  by  the  defend- 

ant as  aforesaid,  theretofore,  to  wit,  on  the  26th  of  August, 
1841,  suffered  and  permitted  the  said  ship  or  vessel  to,  and 
the  same  did,  to  wit,  on  the  day  and  year  last  aforesaid, 
with  the  said  tackle,  furniture,  and  appurtenances,  and 
with  the  said  coin  on  board,  set  sail  fW>m  Newcastle  afore-» 
said  on  her  said  voyage  towards  Rio  de  Janeiro  aforesaid, 
with  the  said  goods  so  shipped  and  loaded  on  board  thereof 
as  aforesaid,  to  be  carried  and  conveyed  on  freight  as  afore- 
said ;  and  afterwards,  and  after  the  breach  of  duty  by  the 
defendant  aforesaid,  and  whilst  the  said  ship  was  proceed- 
ing on  her  said  voyage,  and  before  her  arrival  at  Rio  de 
Janeiro  aforesaid,  to  wit,  on  the  81st  of  August,  1841,  the 
said  ship  or  vessel  with  the  said  tackle,  furniture,  and 
appurtenances  and  coins  on  board  as  aforesaid,  and  with 
the  said  goods  so  shipped  and  loaded  on  board  as  aforesaid 
to  be  carried  and  conveyed  on  freight  as  aforesaid,  by  the 
perils  and  dangers  of  the  seas,  on  the  high  seas,  was  renten 
and  broken  to  pieces  and  sunk,  and  the  same  then  were 
on  the  high  seas,  by  the  perils  and  dangers  of  the  seas, 
wholly  lost  to  the  plaintiff,  and  never  did  arrive  at  Rio  de 
Janeiro  aforesaid ;  and  the  plaintiff  thereby  then  also  lost 
and  was  deprived  of  the  said  freight  of  the  said  goods 
loaded  in  and  on  board  the  said  ship  or  vessel,  to  the 
amount,  to  wit,  of  the  sum  of  100/.  so  to  have  been  insured 
in  respect  thereof  as  aforesaid,  the  said  loss  being  by  and 
through  one  of  the  perils  to  cause  to  be  made  insurance 
and  cause  a  policy  or  policies  of  insurance  to  be  made,  sub- 
scribed, and  underwritten  against  which  the  plaintiff  had 
retained  and  employed  the  defendant  as  aforesaid,  and  in 
respect  whereof  the  plaintiff  could  and  might  have  reco- 
vered from  and  against  the  insurers  and  underwriters  the 
full  amount  of  the  said  several  amounts  and  sums  respect* 
ivf^ly,  if  the  defendant  had  regarded  his  duty  in  that  behalf, 
and  had  caused  such  insurance  to  be  made,  and  had  caused 
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such  policy  or  policies  of  insurance  to  be  made^  subscribed,  1843. 
and  underwritten  as  he  had  as  aforesaid  been  retained  and 
employed  to  do ;  whereby  and  by  reason  of  the  neglect, 
improper  conduct,  and  breach  of  duty  by  the  defendant, 
the  plaintiff  had  wholly  lost  and  been  deprived  of  sudi  in- 
surance, policy  or  policies  of  insurance,  and  the  monies  and 
indemnity  he  might  and  would  have  procured  and  reco- 
vered thereby. 

The  second  count  was  trover  for  "  certain  instruments  Second  count 
in  writing  called  policies  of  insurance,  to  wit,  four  policies 
of  insurance,  one  of  the  said  policies  purporting  to  be  in 
and  for  the  sum  of  lOOOi.  on  a  certain  ship  called  The 
Therese,  one  other  there<rf  in  and  for  the  sum  of  250/.  on 
the  tackle  and  other  furniture  and  appurtenances  of  the 
said  last^mentioned  ship  or  vessel,  one  other  thereof  in  and 
for  the  sum  of  500/.  on  certain  foreign  coins  and  specie  to 
be  shipped  and  carried  on  board  the  said  last-mentioned 
ship  or  vessel,  and  one  other  thereof  in  and  for  the  sum  of 
100/.  on  freight  to  be  made  and  earned  by  the  said  last- 
mentioned  ship  or  vessel.'' 

The  defendant  pleaded — first,  not  guilty — ^secondly,  to  piem. 
the  first  count,  a  traverse  of  the  retainer  and  employment 
therein  alleged — ^thirdly,  to  the  second  count,  that  the 
plaintiff  was  not  lawfully  possessed  of  the  said  policies  of 
insurance  in  the  said  second  count  mentioned,  or  of  any  or 
either  of  them,  as  of  his  own  property,  in  manner  and  form 
as  the  plaintiff  had  above  in  his  said  second  count  com- 
plained, &c.     Issue. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Assizes 
at  Newcastle.  It  appeared,  that,  in  August,  1841,  the  de- 
fendant, an  insurance  broker  residing  at  Newcastle,  was 
employed  by  the  plaintiff  to  effect  insurances  upon  the 
ship  Therese,  of  which  the  plaintiff  was  owner  and  master, 
and  also  upon  furniture  and  freight.  The  defendant  ac- 
cordingly, on  the  28rd  of  that  month,  effected  the  follow- 
ing insurances — with  the  Newcastle  Commercial  Insurance 
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1843. 


Letter  from 
plaintiff's  loli- 
dton  to  defend, 
ant. 


Reply  thereto. 


Letter  of  Dec. 
20, 1841. 


Company,  on  the  ship,  fee,  500/.,  on  specie,  200/.,  on  far- 
niture,  250/. ;  and  with  the  Newcastle  Marine  Insurance 
Company,  on  ship,  500/.,  on  specie,  500/.,  on  freight,  100/. 

The  Therese  sailed  for  Rio  de  Janeiro  on  the  26th  of 
August,  and  on  the  31st  she  foundered  at  sea.  The  de- 
fendant had  notice  of  the  loss,  and  on  the  8th  of  December, 
1 841,  received  the  following  letter  from  the  solicitor  of  the 
plaintiff: — 

''December,  7th,  1841. 
*'  Therese  of  Hamburgh,  John  Turpin,  master. 

^'  Mr.  Turpin,  not  being  able  to  obtain  from  the  Marine 
and  Commercial  Insurance  Companies  in  your  town  pay- 
ment of  the  amount  of  insurance  effected  by  you  in  August 
last,  has  placed  the  matter  in  my  hands  for  the  purpose  of 
enforcing  the  payment  by  legal  proceedings.  I  will,  there- 
fore, thank  you  to  give  me  all  the  information  you  can 
relative  to  the  mode  by  which  the  insurance  was  effected, 
and  also  the  names  of  the  gentlemen  who  underwrite  the 
policies ;  for,  I  presume  the  companies  are  not  incorporated, 
and  that  the  members  underwrite  as  at  Lloyd^s.  You 
will  also  be  pleased  to  send  me  such  of  the  policies  as  are 
in  your  possession,  and  to  inform  me  in  whose  possession 
the  others  are,  and  why  they  are  not  given  up.'' 

To  this  letter  the  defendant  replied  as  follows : — 

"  Newcastle-upon-Tyne,  18  December,  1841. 
"  We  duly  received  your  letter  of  the  7th  instant,  and 
in  reply  beg  to  say,  that,  if  Captain  Turpin  will  pay 
41/.  15«.  Sd.,  the  amount  due  to  us  from  him,  into  the 
hands  of  Messrs.  Barclay,  Sevan,  &  Co.,  bankers,  we  shall 
be  glad  to  forward  to  his  order  copies  of  the  policies  re- 
ferred to  in  your  letter,  signed  by  the  secretaries  of  the  re- 
spective companies  with  what  the  insurances  were  effected.'' 

On  the  20th  of  December,  1841,  the  plaintiff's  solicitors 
again  wrote  to  the  defendant  as  follows : — 

"Mr.  John  Turpin,  late  master  of  the  ship  Therese,  has 
placed  in  our  hands  your  letter .  to  his  late  solicitor  Mr. 
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P.,  wherein  you  state,  that,  if  Captain  Turpin  will  pay  1843. 
41/.  158.  3c/.,  the  amount  due  to  you,  into  the  hands  of 
Messrs.  Barclay,  &  Co.,  bankers  of  this  place,  you  will  for- 
ward to  his  order  copies  of  the  policies  referred  to  in  Mr. 
P.'s  letter.  We  understand  that  you  omitted  to  obtain 
fix)m  the  insurance  company  the  original  policies  when 
they  were  effected,  and  that  the  company  now  refuse  to 
deliver  them  out,  by  which  Captain  Turpin  is  prevented 
firom  adopting  measures  to  recover  the  amount  of  such 
policies.  We  shall  be  glad  to  be  informed  by  return  of 
post  whether  you  have  the  original  policies,  and,  if  not, 
whether  you  can  obtain  them ;  and  we  will  consult  Captain 
Turpin  as  to  the  payment  of  your  demand.^' 

Again,  on  the  28th,  the  plaintiff's  solicitors  wrote — "  We  Letter  of  Dec. 
wish  particularly  to  ascertain  whether  these  copies  (men- 
tioned in  the  defendant's  letter  of  the  13th)  are  what  the 
company  delivered  to  you  as  the  policies,  or  whether  the 
company  have  the  policies  now  in  their  possession.^' 

Some  further  correspondence  ensued  between  the  par* 
ties,  but  without  any  satisfactory  result. 

It  did  not  distinctly  appear  when  the  policies  were 
actually  executed :  but  the  secretary  and  one  of  the  direc- 
tors of  the  Newcastle  Commercial  Insurance  Company, 
who  were  called  as  witnesses,  stated  that  the  practice  of 
the  office  was,  to  execute  policies  on  stamped  paper  very 
shortly  after  the  receipt  of  the  order;  and  that  the  de- 
fendant had  applied  to  the  company  for  the  policies  before 
the  commencement  of  the  action,  but  that  they  had  refused 
to  give  them  out  to  him,  on  the  ground  that  the  loss  was 
suspected  to  have  been  a  fraudulent  one.  A  formal  de* 
mand  of  the  policies  was  made  on  the  15th  of  April,  1 842, 
but  they  were  not  delivered  up  (33). 

On  the  part  of  the  defendant,  it  was  insisted  that  the 
correspondence  that  was  given  in  evidence  amounted  to  an 

(33)  They  were  in  fact  delivered  up  after  the  commencement  of  the  action. 
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1843.  admission  on  the  plaintiff's  part  that  the  policies  had  been 
effected  shortly  after  the  order  was  given^  and  that  the  evi- 
dence as  to  the  usage  of  the  company  was  conclusive  to 
shew  that  there  had  been  no  breach  of  duty  by  the  de- 
fendant. 

On  the  other  hand^  it  was  submitted  that  the  inference 
to  be  drawn  from  the  correspondence^  was,  that  no  policies 
at  all  had  been  effected. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  or 
not  the  defendant  had  procured  the  policies  to  be  executed 
within  a  reasonable  time. 

The  jury  returned  a  verdict  for  the  plaintiff  on  the  first 
count,  damages  30/.,  and  for  the  defendant  on  the  second 
count. 

fFiUkf  Seijeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  evidence,  or  to  arrest  the  judgment. — He  submitted 
that  the  whole  course  of  the  evidence  shewed  that  the  in- 
surances had  been  duly  effected ;  that  the  action,  though 
in  form  an  action  of  tort,  was  substantially  an  action  of 
contract,  and  therefore  the  plaintiff  was  bound  to  state  the 
contract  correctly ;  that  the  retainer  alleged  in  the  declara- 
tion was  larger  than  warranted  by  law;  that  it  ought  to 
have  been  alleged  affirmatively  that  the  defendant  could 
have  insured  upon  the  usual  terms,  for,  that  many  circum- 
stances might  arise  to  render  that  impossible;  and  that  it 
should  also  have  been  alleged  that  the  plaintiff  was  ready 
and  willing  to  pay  the  premiums.  Oovett  v.  Radnidge,  8 East, 
62,  Maa  v.  Roberta,  12  East,  89,  and  Comyns's  Digest, 
Action  upw%  the  Case  for  Misfeasance  (A.  3),  were  referred  to. 

ChanneU,  Serjeant  {Hoggins  and  Bramwell  were  with 
him),  shewed  cause. — There  was  abundant  evidence  to 
shew  that  the  defendant  did  not  within  a  reasonable  time 
obtain  the  policiea  from  the  o£Sces :  it  did  not  appear  that 
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he  had  even  applied  for  them  until  after  the  happening  of  1843, 
the  loss;  nor  was  there  any  evidence  to  shew  that  the 
companies  bad  before  that  time  executed  the  policies  and 
specifically  appropriated  them  to  the  plaintiff  or  to  the  de« 
fendant  as  his  agent.  All  that  appeared,  was,  that  papers 
purporting  to  be  copies  of  the  policies,  but  signed  only  by  the 
secretary,  were  delivered  to  the  defendant :  the  stamped 
policies  were  not  then  in  existence :  the  thing  given  out  was 
in  £act  nothing  more  than  a  copy  of  the  contract  to  insure. 
The  evidence,  therefore,  established  a  clear  breach  by  the 
defendant  of  the  duty  charged  in  the  declaration,  and  fiilly 
warranted  the  conclusion  the  jury  came  to.  Then,  as- 
suming the  declaratioti  to  have  been  proved  in  point  of 
fact,  the  only  remaining  question  is,  whether  it  is  good  in 
point  of  law.  This  is  not  in  the  ordinary  sense  an  action 
for  a  breach  of  duty:  it  is  founded  on  an  express  contract; 
and  the  duty  alleged  is  not  larger  than  the  contract.  It 
is  expressly  stated  that  the  defendant  was  retained  and  em- 
ployed to  cause  to  be  made  according  to  the  custom  of 
merchants  insurance  upon  the  ship  &c.,  and  that  the  de- 
fendant accepted  and  entered  upon  such  retainer  and  em^ 
ployment :  and  the  breach  of  duty  is  laid  precisely  in  the 
language  of  the  retainer — that  the  defendant,  although  a 
reasonable  time  had  elapsed,  did  not  nor  would  within  such 
reasonable  time  cause  to  be  made  according  to  the  cus- 
tom of  merchants  insurance  upon  the  said  ship  &c.,  but  so  to 
do  had  wrongfully  and  in  breach  of  his  duty  and  retainer 
and  acceptance  thereof  wholly  neglected  and  refused,  &c. 
After  verdict,  the  Court  will  support  the  declaration  if  it 
be  sustainable  upon  any  fair  construction, 

Wilde,  Seijeant  {Knowles  and  fF.  H.  Watson  were  with 
him),  in  support  of  his  rule. — The  evidence  clearly  shewed 
that  the  policies  had  been  effected  shortly  after  the  order 
for  them  was  given.  The  mere  fact  of  the  defendant's  not 
having  actual  possession  of  the  policies,  is  not  enough  to 
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1843.  snpport  an  action  chai^ng  him  with  negligence  in  omit- 
ting to  make  the  insurance:  and  the  reasonable  time 
must  be  computed  with  reference  to  the  usage.  The  duty 
here  alleged  amounts  to  a  warranty.  It  should  have  been 
averred  in  the  declaration  that  the  defendant  cotM  have 
effected  the  insurances  upon  the  usual  terms  and  conditions 
of  marine  insurance^  and  also  that  the  plaintiff  was  ready 
and  willing  to  pay  the  premiums^  and  that  the  defendant 
had  notice  of  such  his  readiness  and  willingness.  In  this 
the  declaration  is  defective. 

Cur.  adv.  vult. 

TiNDAL^  C.  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case  a  rule  nisi  was  obtained  for  setting  aside  the 
verdict  which  had  been  obtained  by  the  plaintiff,  and  grant- 
ing  a  new  trial ;  or,  in  case  that  was  refused,  for  arresting 
the  judgment.  It  was  an  action  hj  a  ship-owner  against 
an  insurance-broker.  In  the  first  count  of  the  declaration 
(on  which  alone  the  question  arises),  the  plaintiff,  after 
setting  out  that  he  had  retained  and  employed  the  defendant 
to  cause  an  insurance  to  be  made  on  his  ship,  tackle,  &c., 
and  that  the  defendant  had  accepted  and  entered  upon 
such  retainer  and  employment,  alleged  by  way  of  breach, 
that,  although  a  reasonable  time  had  long  before  the  com- 
mencement of  the  suit  elapsed,  and  before  the  loss  of  the 
ship,  yet  the  defendant  did  not  nor  would  within  such 
reasonable  time  cause  to  be  made,  according  to  the  custom 
of  merchants,  insurance  upon  the  said  ship,  tackle,  &;c.,  and 
did  not  nor  would  cause  the  same  to  be  insured,  nor  cause 
a  policy  of  insurance  to  be  made,  subscribed,  and  under- 
written thereon  from  and  against  the  perils  of  the  sea  and 
other  risks  usually  borne  by  underwriters,  nor  did  nor  would 
cause  the  plaintiff  to  be  insured  in  respect  of  the  said  ship, 
tackle,  &c.,  from  and  against  such  perils,  nor  did  nor  would 
cause  to  be  made  thereon  any  insurance  or  policies  of  in- 
surance subscribed  or  underwritten,  but  the  defendant  so 
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to  do  had  wrongfully  and  in  breach  of  his  duty  and  retainer  1843. 
and  acceptance  thereof  wholly  neglected  and  refosed,  and 
still  did  neglect  and  refuse.  The  second  count  was  in  trover 
for  the  policies  of  insurance.  The  defendant  pleaded  the 
general  issue,  and  also  a  plea  traversing  the  retainer:  but 
the  Brst  plea  alone  is  now  material. 

On  the  general  issue  the  question  arose  whether  the 
breach  of  duty  as  alleged  in  the  first  count  was  proved.  It 
appeared  in  evidence  that  the  defendant,  an  insurance- 
broker  employed  by  the  plaintiff,  had  contracted  with  The 
Newcastle  Commercial  Insurance  Company  for  an  insur- 
ance on  the  plaintiff's  ship,  tackle,  &c.,  immediately  after 
he  had  been  employed  to  do  so,  and  that  shortly  afterwards 
papers  were  given  out  by  the  company  to  the  defendant 
as  being  copies  of  the  policies.  Stamped  policies  in  the 
same  terms  with  the  copies  given  out  were  afterwards  sub- 
scribed; though  the  exact  time  when  the  policies  were 
subscribed  did  not  distinctly  appear ;  and  the  question  agi- 
tated at  the  trial  and  submitted  to  the  jury,  was,  whether 
the  defendant  had  procured  the  policies  to  be  executed 
within  a  reasonable  time.  Upon  this  point  there  was  no 
precise  evidence  as  to  the  time  at  which  the  policies  were 
actually  executed  and  completed.  The  defendant  con- 
tended that  the  correspondence  which  was  put  in  evidence 
on  the  part  of  the  plaintiff  amounted  to  an  admission  on 
his  part  that  the  policies  had  been  effected  shortly  after 
they  were  ordered;  and,  further,  that  the  evidence  given 
by  the  secretary  and  the  director,  proved  the  usage  to  be 
that  the  company  executed  them  on  stamped  paper  very 
shortly  after  the  order,  and  kept  them  in  a  locked  up 
drawer,  not  to  be  delivered  to  the  assured  until  wanted  in 
consequence  of  a  loss.  The  plaintiff,  on  the  contrary,  re- 
lied on  a  distinct  request  made  by  him  to  the  defendant 
that  he  would  produce  the  policies,  which  was  excused  upon 
a  ground  which,  as  the  plaintiff  contended,  was  an  evasion 
only,  and  furnished  the  necessary  inference  that  they  were 
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1843.  not  in  existence.  These  two  conflicting  views  were  placed 
before  the  jury^  who,  it  wonld  appear,  drew  their  conclusion 
in  favour  of  the  plaintiff;  and  my  Brother  Maule,  who 
tried  the  cause,  appears  satisfied  with  their  finding. 

A  second  prayer  of  the  motion,  was,  that  the  judgment 
should  be  arrested.  And  the  objection  taken  in  arrest  of 
judgment,  is,  that  the  duty  cast  upon  the  defendant  by  the 
contract  into  which  he  entered,  was  not  an  absolute  duty, 
as  alleged  in  the  declaration,  to  effect  an  insurance  at  all 
events,  as  in  the  nature  of  a  warranty,  but  that  it  was  a 
mandatum  only,  and  that  the  defendant  was  bound  only 
to  use  a  proper  degree  of  care  and  diligence  to  perform 
what  he  had  undertaken.  But  to  this  we  think  the  proper 
answer  has  been  given  at  the  Bar,  viz.  that  the  action  is 
founded  on  an  express  contract,  and  that  the  breach  is  not 
larger  than  the  terms  of  the  contract,  but  is  framed  in 
the  same  precise  terms;  and  that  the  allegation  in  the 
declaration,  that  the  defendant  to  perform  his  promise 
"  wrongfully  and  in  breach  of  his  duty  and  retainer  and 
acceptance  thereof  wholly  neglected  and  refused,'^  is  a 
legal  charge  on  the  face  of  the  declaration,  and  sufficient  to 
call  on  the  defendant  for  an  answer ;  leaving  it  to  the  de- 
fendant, if  he  sought  to  excuse  himself  on  the  ground  of 
impossibility  of  finding  persons  ready  or  willing  to  under- 
write the  particular  risk,  or  on  any  other  justifiable  ground 
of  excnse,  either  to  shew  it  in  evidence  at  the  trial  as  an 
answer  to  the  breach  so  alleged,  or  to  plead  it  by  way  of 
excuse,  as  he  should  be  advised. 

We  therefore  think  there  is  no  ground  for  arresting  the 
judgment,  but  that  our  judgment  should'  be  given  for  the 
plaintiff! 

Bule  discharged. 
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Garrard  v.  Hardet.  Wednegdc^, 

TF^.  8th. 
HIS  was  an  action  of  assumpsit  for  money  lent^  interest^  To  aaramp- 

J  ,  a.    ^  J.   J  sit  for  money 

and  money  due  upon  an  account  stated.  lent,  a^.,  tiu 

The  defendant  pleaded— first,  except  as  to  600/.,  parcel  ^^J^^t 
of  the  monies  in  the  first  count  mentioned,  non  assumpsit —  ^«  plaintiff  and 

defendant  and 

secondly,  as  to  the  said  sum  of  500/.,  parcel  &c.,  that  there-  othen  did  fl- 

tofore,  to  wit,  on  the  10th  of  October,  1839,  and  from  SSSSlLw^o^ 

thence  till  the  6th  of  June,  1840,  the  plaintiff  and  defend-  ^"^^^^  ^■ 

ant  and  other  persons  did  illegally  associate  together  in  a  tSing,  project, 

certain  illegal  undertaking,  project,  and  attempt,  tending  tending  to  the 

to  the  common  grievance,  prejudice,  and  inconvenience  of  ^^ceJ^piS^r 

the  subjects  of  our  lady  the  Queen  in  general,  and  great  ^'*°**^*^' 

numbers  of  them  in  their  trade  and  commerce,  that  is  to  anbjects  of  oar 

say,  that  the  plaintiff  and  defendant  and  the  said  other  in  ^^nerairand 

persons  did,  during  the  time  aforesaid,  act  as  a  corporate  5Sem*in  ttSr 

body  and  pretend  to  be  a  trading  corporation,  by  and  under  t™^  «>d  oom^ 

nieroe  *  the  plea 

the  name  and  style  of  "  The  Limerick  Marble  and  Stone  then  proceeded 

Company,'^  and  did  then  also  pretend  to  raise  and  transfer  partledar  fl-  ^ 

stock  in  the  said  company,  and  that  the  said  stock  con-  ^t^5edimd ° 

sisted  of  50,000/.,  divided  into  five  hundred  shares  of  100/.,  alleged  it  to 

consist  in  this, 

and  did  then  also  pretend  to  transfer  and  assign  shares  m  that  the  plain. 


such  stock  without  legal  authority  either  by  act  of  parlia-  ^^^  ^j  ^hwc " 

ment,  or  by  charter  from  the  Crown,  or  by  letters  patent  other  persona 

'  "^  /  ^  r  didact  asacor- 

under  the  Great  Seal,  or  by  any  other  lawful  authority  porate  body, 

«  .  .     «  and  pretend  to 

whatsoever  to  warrant  such  actmg  as  a  corporate  body,  or  be  a  trading 


name 


the  raising  of  transferrable  stock,  or  the  transferring  shares  ^JJ]^^*^' 
therein ;  whereof  the  plaintiff  then  had  notice :  that  the  ■"i,"*^!*  ^^ 

'  *  ,  **  The  Lime- 

plaintiff,  well  knowing  the  premises,  for  the  furthering,  rick  Marble 

and  Stone  Com- 
pany," and  did 
also  then  pretend  to  raise  and  tranrfer  etock  in  the  said  company,  and  that  the  said  stock  con- 
sisted of  50,000/. ,  divided  into  500  shares  of  100/.,  and  did  pretend  to  trmt^er  and  ateign  eharee 
m  eueh  eioek,  without  legal  authority  by  act  qf  parliament,  charter  from  the  Crown,  or  letters 
patent  under  the  Great  Seal,  or  hy  any  Unqful  authority  whatever  to  warrant  eueh  acting  .a»  a 
corporate  body,  or  the  raising  qf  tranrferrable  stock,  or  the  tranrferrit^  shares  therein : — Held, 
that  the  association  described  in  the  plea  was  not  so  illegal  as  to  constitute  a  nuisance  indictable 
at  common  law;  and  consequently  that  the  plea  afforded  no  defence. 

Semble,  that  the  general  replication  de  injuria  was  not  (on  special  demurrer  alleging  multi- 
Isriouan^,  and  that  immatenal  matter  was  thereby  put  m  issue,}  an  apt  answer  to  su<£  a  plea. 
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1843.  couQtenancing,  and  promoting  of  such  illegal  undertaking 
and  project,  to  wit,  on  the  10th  of  October,  1839  aforesaid, 
lent  and  advanced  to  the  defendant  a  certain  sum  of  money, 
to  wit,  the  sum  of  500/.,  and  he  the  defendant  then  re- 
ceived the  same  for  the  purpose  aforesaid,  and  then,  with 
the  knowledge,  privity,  and  assent  of  the  plaintiff,  paid, 
laid  out,  and  expended  the  same  upon  and  for  the  further- 
ing, aiding,  and  promoting  the  said  illegal  undertaking  and 
project :  and  that  the  said  last-mentioned  sum  of  500/.  so 
lent  and  advanced  as  aforesaid  was  the  same  cause  of  ac- 
tion in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  plaintiff  had  above  in  his  said  first  count  com- 
plained against  the  defendant — verification. 

Thirdly,  that  the  said  sum  of  500/.,  parcel  &c.,  was  lent 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  carry- 
ing on  a  certain  trading  copartnership  before  then  entered 
into  between  the  defendant  and  certain  other  persons 
under  the  name  and  style  of  "  The  Limerick  Marble  and 
Stone  Company,'*  and  the  same  was  then  expended  by  the 
defendant  in  and  about  the  said  copartnership  and  the 
carrying  on  thereof:  that,  after  the  said  last-mentioned 
sum  was  so  lent  and  expended  as  aforesaid,  to  wit,  on  the 
20th  of  October,  1839,  the  plaintiff  became  and  was  a 
member  of  the  said  copartnership,  and  so  remained  and 
continued  from  thence  until  the  6th  of  June,  1840 :  that 
the  plaintiff  on  divers  days  and  times  whilst  he  was  such 
member  of  the  said  copartnership  as  aforesaid,  and  before 
the  commencement  of  this  suit,  received  divers  sums  of 
money  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  1000/.,  on  account  and  for  the  use  of  the 
said  copartnership,  and  divers  complicated  accounts  then 
arose  between  the  plaintiff  and  defendant  in  respect  of  and 
relating  to  the  said  copartnership,  which  said  accounts  in- 
cluded amongst  others  the  said  sum  of  500/.,  parcel  &c. 
in  the  introductory  part  of  this  plea  mentioned :  and  that 
no  settlement  or  adjustment  of  the  said  partnership  ac- 
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counts  had  been  at  the  time  of  the  commencement  of  this         1843. 
«uit  nor  hath  yet  been  made,  but  that  the  same  were  at  the 
commencement  of  the  suit  and  still  were  open,  depending, 
und  unliquidated — verification. 

The  fourth  plea  was  similar  to  the  second,  but  was  pleaded 
to  the  second  count  only. 

The  fifth  plea  was  similar  to  the  third,  but  was  pleaded 
to  the  second  count  only. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the 
second  and  fourth,  and  replied  de  injuria  to  the  third  and 
fifth. 

The  defendant  demurred  specially  to  the  replication  to  Special  de- 
the  second  plea;  assigning  for  causes — that  the  said  repli-  npu^tioD  to 
cation  to  the  said  second  plea  was  multifarious  and  double,  the  iecond  pica, 
and  the  plaintiff  had  thereby  attempted  to  put  in  issue 
several  distinct  matters,  namely,  whether  the  plaintiff,  de- 
fendant, and  other  persons  associated  together  in  the  said 
undertaking,  project,  and  attempt  in  the  second  plea 
mentioned,  and  also  whether  they  acted  and  pretended  in 
manner  and  form  as  therein  mentioned ;  and  also  whether 
the  said  sum  of  600/.  in  the  said  second  plea  mentioned 
was  lent  and  advanced  to  the  defendant  and  received  by 
him  for  the  purpose  in  the  said  second  plea  mentioned ; 
and  also  whether  the  said  sum  was,  with  the  knowledge, 
privity^  and  assent  of  the  plaintiff,  paid,  laid  out,  and  ex- 
pended in  nuinner  and  form  as  the  defendant  had  in  the 
said  second  plea  alleged — that  the  replication  was  an  in- 
formal mode  of  pleading  the  general  replication  de  injurift, 
which  said  last-mentioned  replication  could  not  by  the 
rules  of  law  be  pleaded  to  the  said  second  plea — that  the 
plaintiff  had  in  and  by  his  said  replication  attempted  to 
raise  certain  immaterial,  superfluous,  and  complex  issues 
(that  is  to  say),  he  had  traversed  the  allegation  that  the 
plaintiff  and  defendant  acted  and  pretended  as  in  the  said 
second  plea  mentioned,  which  fact  was  involved  in  and 
Jirose  out  of  the  question  as  to  whether  or  not  the  plaintiff 


463  IN  THE  COMMON  PLEAS, 

1843.  and  defendant  associated  togethdr  in  such  undertaking, 
project,  and  attempt  as  is  in  the  said  second  plea  men* 
tioned — that  the  plaintiff  had  traversed  and  attempted  to 
put  in  issue  the  purpose  for  which  the  said  sum  of  500/. 
was  lent  by  the  plaintiff  to  the  defendant ;  whereas,  if  the 
said  sum  was,  with  the  knowledge,  privity,  and  assent  of 
the  plaintiff,  paid,  laid  out,  and  expended  by  the  defendant 
in  the  said  illegal  undertaking,  project,  and  attempt,  the 
fact  of  the  said  sum  not  having  been  lent  and  advanced  to 
the  defSendant  or  received  by  him  for  the  purpose  in  the 
said  second  plea  mentioned  was  wholly  immaterial — that 
the  traverse  taken  by  the  replication  was  too  large,  in  this, 
to  wit,  that  it  attempted  to  put  in  issue  the  fact  as  to  whe- 
ther or  not  other  persons  were  associated  with  the  plaintiff 
and  defendant  in  the  said  undertaking,  project,  and  at- 
tempt, which  said  feet  was  wholly  immaterial  to  the  de- 
fence set  up — ^that  the  replication  was  uncertain,  inasmuch 
as  the  defendant  could  not  thereby  know  whether  the 
plaintiff  meant  to  deny  that  he  associated  with  the  defend- 
ant, or  that  he  associated  with  other  persons,  or  that  he  as- 
sociated with  the  defendant  and  other  persons,  in  the  said 
undertaking,  project,  and  attempt-^and  that  the  replication 
was  in  other  respects  uncertain,  informal,  and  insufficient. 

There  was  also  a  special  demurrer  to  the  replication  to  the 
third  plea;  assigning  for  causes  that  that  replication  was 
inapplicable  and  insufficient  as  to  the  third  plea,  for  that 
that  plea  did  not  consist  of  matter  of  excuse,  so  as  to  enable 
the  plaintiff  to  adqpt  such  general  form  of  replication — ^that 
the  defendant  by  his  said  third  plea  claimed  a  title  and 
interest  in  the  said  sum  of  6001.  therein  mentioned,  and 
set  up  a  right  to  retain  the  same — that  in  the  same  plea 
authority  was  alleged  to  have  been  derived  from  the 
plaintiff— and  that  the  plea  was  double  and  multiferious, 
and  in  other  respects  uncertain,  informal,  and  insuffi- 
cient. 

The  demurrers  to  the  replications  to  the  fourth  and  fifth 
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pleaa  respectively  were  similfur  to  those  to  the  replications 
to  the  second  and  third  pleas.    Joinder. 

The  demurrers  were  argned  in  Hilary  Term  last. 


ToJ^owrd^  Serjeant  {Hurbtone  was  with  him),  in  support  of 
the  demurrers  (84). — The  replications  to  the  second  and  As  to  the  repii- 
fourth  pleas  put  in  issue  two  matters  that  are  wholly  im-  aeoond  and 
matOTial— first,  that  the  plaintiff  and  defendant  and  the  'o"*h  picas. 
other  persons  mentioned  in  the  plea  associated  together  in 
the  alleged  illegal  undertaking — ^secondly,  the  replication 
traverses  not  only  the  purpose  for  which  the  money  was 
lent,  but  also  the  purpose  to  which  it  was  applied;  whereas, 
it  was  enough  to  traverse  the  purpose  for  which  the  money 
was  lent.  A  plea  is  not  necessarily  obnoxious  to  the  chai^ 
of  duplicity  because  it  contains  immaterial  matter — Stephen 
on  Pleading,  2nd  edit.  S61 ;  RegU  v.  Green,  1  M.  &  W.  328. 
Regil  v.  Green  was  an  action  of  debt  for  money  lent  and 
money  paid.  The  plea  first  alleged  that  the  sums  so  lent 
and  paid  were  lent  for  the  purpose  of  paying,  and  were 
ptid  to  J.  B.9  the  master  of  a  ship  then  in  a  foreign  port, 
for  the  repairs  of  such  ship,  and  not  on  the  security  or 
liability  of  the  defendant ;  and  then  went  on  to  state  an 
agreement  made  in  such  foreign  port  between  the  plaintiff 
and  J.  R.,  for  the  defendant,  for  bottomry,  and  a  bottomry- 


(34)  The  note  of  the  points  in- 
tended for  argument  on  the  part 
of  the  plaintiff,  was  as  follows : — 

"  It  will  be  argued  on  behalf  of 
ihe  plaintifi;  that  the  several  re- 
plications demurred  to  are  good,  and 
that  none  of  the  grounds  of  de- 
murrer specially  assigned  are  valid. 
It  will  also  be  aigued  that  the  pleas 
of  the  defendant  by  bim  secondly, 
thirdly,  fourthly,  and  lastly  above 
pleaded,  are  all  bad ;  that  the  se- 
cond and  third  pleas  are  bad  for 
this,  amongst  other  reasons*  name- 


ly, that  there  is  nothing  illegal,  ei- 
ther by  common  or  statute  law,  in 
the  said  company  called  *  The  Li- 
merick Marble  and  Stone  Company' 
acting  in  the  mannM"  stated  in  the 
said  second  and  third  pleas;  and 
that  the  third  and  last  pleas  are  bad, 
inasmuch  as  the  matters  therein 
contained,  namely,  the  existence  of 
complicated  partnership  accounts 
between  the  plaintiff  and  defendant, 
is  no  answer  to  the  demand  of  debts 
which  became  due  previous  to  the 
existence  of  the  partnership 


464  IN  THE  COMMON  PLEAS^ 

1843.  bond  given  by  J.  R.  to  the  plaintiff  in  pursuance  of  such 
agreement;  by  means  of  which  it  was  alleged  that  the 
plaintiff  desired  to  obtain  exorbitant  interest  for  his  ad- 
vances. The  replication  alUged — first,  that  the  money  was 
lent  and  paid  on  the  security  and  liability  of  the  defendant 
— secondly,  that  there  was  no  such  agreement — thirdly, 
that  there  was  no  such  bond  as  was  stated  in  the  plea :  and 
it  was  held,  on  special  demurrer,  that  the  replication  was 
bad  for  tendering  issues  on  several  matters,  having  by  the 
first  allegation  put  in  issue  the  whole  substantial  matter  of 
defence.  In  Moore  v.  Boulcott,  1  Scott,  122,  1  New  Cases, 
323,  to  assumpsit  for  work  and  labour  as  an  attorney  the 
defendant  pleaded  that  the  demand  was  for  charges  '^ia 
law  and  in  equity,'^  and  no  bill  delivered;  the  plaintiff 
replied  that  the  charges  mentioned  in  the  declaration  were 
not  for  charges  ''  at  law  and  in  equity :"  and  it  was  held, 
on  special  demurrer,  that  the  replication  was  ill,  though 
following  the  words  of  the  plea;  for,  that  the  plaintiff 
should  have  traversed  disjunctively,  in  the  words  of  the 
statute.  [CressweUy  J. — ^There  the  replication  was  held  bad, 
not  because  it  contained  two  answers,  but  because  it  con- 
tained none.]  The  next  question  is  whether  the  general 
replication  de  injuria  is  a  proper  answer  to  the  third  and  fifth 
As  to  the  repU.  pleas.  The  propriety  of  that  form  of  replication  in  assump- 
SSd^d  fiWi  ®^*'  ^*®  ^^°S  a  matter  of  doubt :  but  it  is  now  decided  by 
pleas.  Griffin  v.  YateSy  2  New  Cases,  579,  2  Scott,  845,  Isaac  v. 

Tartar,  1  M.  &  W.  65,  4  Dowl.  750  (35),  and  other  cases, 
that  de  injuria  is  a  proper  replication  in  assumpsit,  where 
the  plea  consists  of  matter  of  excuse.  The  point  under- 
went considerable  discussion  in  Parchell  v.  Salter y  1  Ad. 
&  E.,  N.  S.,  197,  1  Gale  &  D.  682,  9  Dowl.  517,  and 
afterwards  in  the  same  case  in  the  Court  of  error,  1  Ad.  & 
£.,  N.  S.,  209,  1  Oale  &  D.  693,  where  it  was  settled,  that 

(35)    And  see  Scott  v.   Chap-      to  Crogate's  Case,  Smith's  Leading 
pelow,  ante,  Vol.  5,  p.  148,  and  the      Cases,  Vol.  1,  p.  55. 
case^iere  cited.   See  also  the  note 
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this  form  of  replication  is  only  to  be  allowed  where  the  plea  1843. 
consists  of  mere  matter  of  excuse  for  the  non-performance 
of  the  contract  declared  upon,  and  not  of  matter  of  dis- 
charge ;  and  is  not  to  be  allowed  where  the  plaintiff  claims 
an  interest.  Its  application  to  matters  of  contract  is 
subject  to  much  nicety  and  difficulty.  Now,  the  third  plea 
clearly  contains  no  matter  of  excuse.  [Tlndal,  C.  J. — The 
third  and  fifth  pleas  are  clearly  bad :  what  answer  can  it  be 
to  say  that  after  the  money  was  lent  the  plaintiff  became  a 
member  of  the  co-partnership  ?]  Talfaurd  admitted  that  he 
could  not  support  these  pleas. 

Charmett,  Serjeant,  contrk — ^The  replications  to  the  second  Ab  to  the  repU- 
and  fourth  pleas  are  not  open  to  the  objections  urged.  The  second  and 
several  allegations  in  the  plea  are  so  mixed  up  as  to  amount  ^^^^^  ^^^^ 
together  to  but  one  ground  of  defence,  and  might  well  be 
put  in  issue  by  this  general  replication.  In  Bennisan  v. 
ThelweU,  7  M.  &  W.  512,  9  Dowl.  739,  to  assumpsit  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange  drawn 
by  D.  upon  the  defendant,  the  latter  pleaded  that  he,  by 
D.,  his  agent  duly  authorized  in  that  behalf,  paid  to  the 
plaintiff,  and  the  plaintiff  then  accepted  and  received  of  D., 
as  such  agent,  a  certain  sum  in  full  satisfaction  and  dis- 
charge of  the  causes  of  action :  the  plaintiff  replied  that 
the  defendant,  by  D.  his  agent,  did  not  pay  to  the  plaintiff, 
nor  did  the  plaintiff  accept  or  receive  of  D.,  as  such  agent, 
the  said  sum  in  full  satisfaction  and  discharge  of  the  pro- 
mises in  the  plea  mentioned :  and  this  replication  was  held 
good,  on  special  demurrer.  Parke,  B.,  there  says :  '^  The 
case  of  fFebb  v.  Weatherby,  1  Scott,  477, 1  Bing.  N.  C.  502, 
is  an  authority  to  shew,  that,  where  two  matters  form  but 
one  defence,  both  may  be  included  in  one  traverse.^'  That 
case  is  a  strong  authority  to  shew  that  a  plaintiff  is  at 
liberty  to  frame  his  replication  with  reference  to  the  scope 
of  the  plea:  and  it  is  followed  by  BeU  v.  Tuckett,  4  Scott, 

VOL.  VI.  H   H  # 
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1843.  N.  R.  402,  where  the  replication  was  supported  on  the 
same  ground.  There,  in  assumpsit  by  one  of  the  public 
oflRcers  of  a  banking  co-partnership  against  the  defendant 
as  the  acceptor  of  certain  bills  of  exchange,  &;c.,  the  defen^ 
dant  pleaded,  that,  by  an  indenture  made  by  and  between 
the  defendant  of  the  6rst  part,  one  May  (therein  described 
to  be  manager  of  the  co-partnership)  and  one  W.  B.  of  the 
second  part,  and  the  persons  whose  names  and  seals  were 
thereunto  subscribed  and  affixed  (creditors  of  the  defendant) 
of  the  third  part,  the  defendant  assigned  all  his  effects  ta 
May  and  W.  B.,  in  trust  for  the  creditors ;  in  consideration 
whereof  the  several  creditors  released  their  respective  debts. 
The  plea  then  averred,  thai  May,  so  being  such  manager 
as  aforesaid,  executed  the  said  indenture  as  such  manager  as" 
aforesaid  for  and  on  behalf  of  the  said  co-partnership,  and 
duly  authorized  in  that  behalf,  and  which  execution  thereof 
by  May  as  such  manager  aforesaid,  had  been  since  duly 
ratified,  confirmed,  acknowledged,  and  acted  upon  by  the  co^ 
partnership,  with  the  knowledge,  assent,  and  concurrence 
of  the  several  parties  to  the  indenture.  The  plaintiff  re- 
plied that  May  did  not  execute  the  indentore  as  such  mana-- 
ger  for  and  on  behalf  of  the  co-partnership,  nor  was  he  at 
any  time  authorized  in  that  behalf,  modo  et  formft :  and  it 
was  held,  on  special  demurrer,  that  the  several  allegations 
tliat  were  traversed  by  the  replication  tended  only  to  one 
»ngle  defence  :  and  therefore  the  replication  was  not  ob* 
noxious  to  the  chaise  of  either  duplicity  or  n^ative  preg- 
nancy ;  and  that  it  properly  took  issue  upon  the  only  ma* 
terial  allegation  in  the  plea.  In  Duvergier  v.  Fellowes,  2  M. 
&  P.  884,  &  Bing.  248,  the  demurrer  admitted  the  alle- 
gation that  the  plaintiff  was  participant  in  the  illegality 
and  criminality  of  the  transaction.  If,  as  was  held  in 
Biggs  v.  Lawrence,  8  T.  R.  454,  Clugos  v.  Penaluna,  4 
T.  R.  4«6,  and  Waymell  v.  Reed,  5  T.  B.  599,  the  motive 
enters  into  the  question  of  illegality,  the  plaintiff  must 
havAomc  mode  of  putting  it  upon  the  record. 
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'  TiNDAL,  C.  J.' — ^The  second  plea  appears  to  me  to  com-  1843, 
prise  three  separate  allegations — first,  that  the  plaintiff 
and  defendant  and  other  persons  did  illegally  associate  to- 
gether in  a  certain  illegal  undertaking,  project,  and  at- 
tempt, tending  to  the  common  grievance,  prejudice,  and 
inconvenience  of  the  subjects  of  our  lady  the  Queen  in 
general,  and  great  numbers  of  them  in  their  trade  and 
commerce,  that  is  to  say,  that  the  plaintiff  and  defendant 
and  the  said  other  persons  did  act  as  a  corporate  body  and 
pretend  to  be  a  trading  corporation,  &c.,  and  did  then  also 
pretend  to  raise  and  transfer  stock  in  the  said  company, 
and  that  the  said  stock  consisted  of  50,000/.,  divided  into 
five  hundred  shares  of  100/.,  and  did  then  also  pretend  to 
transfer  and  assign  shares  in  such  stock  without  legal 
authority  either  by  act  of  parliament,  or  by  charter  from 
the  Crown,  or  by  letters  patent  under  the  Great  Seal,  or  by 
any  other  lawful  authority  whatsoever  to  warrant  such  acting 
AS  a  corporate  body,  or  the  raising  of  transferrable  stock, 
or  the  transferring  shares  therein — secondly,  that  the 
plaintiff  knowingly  lent  the  money  to  the  defendant,  and 
the  defendant  received  the  same,  for  the  purpose  aforesaid — 
thirdly,  that,  with  the  knowledge,  privity,  and  assent  of 
the  plaintiff,  the  money  was  laid  out  by  the  defendant  upon 
and  for  the  furthering,  aiding,  and  promoting  the  said  il- 
legal undertaking  and  project.  Two,  at  least,  of  these 
allegations  are  perfectly  distinct  and  would  either  of  them 
have  been  a  sufficient  answer  to  the  plea.  If  there  was  no 
such  illegal  association  as  alleged,  the  plea  falls  to  the 
ground;  and,  again,  if  the  money  was  not  lent  by  the 
plaintiff  for  the  purpose  of  furthering  such  illegal  project, 
the  plea  also  fails.  There  being,  therefore,  two  perfectly 
distinct  facts  either  of  which  would  alone  dispose  of  the 
plea,  as  at  present  advised,  I  think  the  replication  travers- 
ing both  of  them  is  bad  upon  the  ground  assigned. 
The  rest  of  the  Court  concurring — 

H  H  2  4^ 
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1843.  Channell,  Serjeant,  was  desired  to  confine  his  attention 

to  the  pleas. — ^The  three  matters  alleged  in  the  plea  as  con- 
stituting the  illegality  of  this  association,  are  precisely  those 
that  the  bubble  act,  6  Geo.  1,  c.  18,  s.  18,  applied  to.  That 
cond  and  fourth  act  was  repealed  by  the  6  Geo.  4,  c.  91.  The  plea  here  does 
^  ^^'  not  allege  that  the  supposed  association  used  a  corporate 

seal.  The  transferring  of  stock  is  no  more  than  a  mode  of 
describing  and  ascertaining  the  quantum  of  interest  and 
the  mode  of  dissolving  the  partnership  as  amongst  the 
members  themselves.  In  The  King  v.  Webb,  14  East,  406, 
it  was  held  that  an  indictment  would  not  lie  on  the  6  Geo. 
4,  c.  18.  ss.  18,  19,  for  doing  that  which  is  charged  in  these 
pleas. 

Talfourd,  Serjeant,  in  reply. — ^The  second  and  fourth 
pleas  are  abundantly  sufficient  on  general  demurrer:  they 
disclose  an  association  that  is  clearly  a  nuisance  at  common 
law.  In  Duverffier  v.  Felhwes,  2  M.  &  P.  384, 5  Bing.  248^ 
to  an  action  of  debt  on  a  bond  conditioned  for  paying  the 
plaintiff  10,000/.  upon  his  forming  a  company  and  procuring 
purchasers  for  nine  thousand  shares,  which  company  was 
to  carry  on  a  distillery  according  to  a  process  for  which  a 
patent  had  been  granted — ^the  defendant  pleaded,  that  the 
patent  contained  a  proviso,  that,  if  the  patentee  should 
transfer  or  assign  the  benefit  thereof  to  any  number  of 
persons  exceeding  five,  the  patent  should  be  void;  and  that 
it  was  intended  at  the  time  of  making  the  bond,  that  the 
company  should  consist  of  more  than  five  persons  and  be 
formed  for  the  purpose  of  using  and  enjoying  the  privileges 
of  the  patent,  and  of  the  acting  as  a  corporate  body,  and 
dividing  the  benefit  of  the  patent  into  ten  thousand  shares, 
to  be  transferrable  and  assignable  without  any  charter 
from  the  King;  and  that  it  was  corruptly  and  illegally 
agreed  between  the  plaintiff  and  defendant  that  the  plain- 
tiff should  form  the  company  for  such  purposes  as  in  the 
pU^  mentioned:  and  it  was  held,  on  general  demurrer. 
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that  the  plea  was  a  good  answer  to  the  action.  Lord  Chief  1843. 
Justice  Best,  in  delivering  the  judgment  of  the  Court| 
there  says:  ''It  is  apparent  from  the  facts  disclosed  by  the 
condition  of  this  bond,  and  from  the  patents,  that  the 
scheme  in  which  the  parties  to  this  action  were  engaged 
was  one  of  those  bubbles  by  which,  to  the  disgrace  of  the 
present  age,  a  few  projectors  have  obtained  the  money  of  a 
great  number  of  ignorant  and  credulous  persons,  to  the 
ruin  of  those  dupes  and  their  families,  and  by  which  a 
passion  for  gambling  has  been  excited  that  has  been  most 
injurious  to  commerce  and  to  the  morals  of  the  people;  of 
which  any  one  must  discover  from  reading  these  instru- 
ments that  the  parties  to  them  must  be  fully  informed. 
It  cannot  be  too  well  known  that  there  is  no  place  for 
persons  engaged  in  such  transactions  in  Courts  appointed 
for  the  decision  of  civil  cases.  Although  the  statute 
6  Geo.  1,  c.  18,  is  in  part  repealed,  the  common  law  relating 
to  such  schemes  is  expressly  reserved  by  the  repealing 
statute;  and  no  one  doubts,  that,  if  it  can  be  shewn,  as  it 
easily  may,  that  such  schemes  are  mere  traps,  and  injurious 
to  the  public  welfare,  the  forming  of  them  is  an  indictable 
offence  at  common  law.  The  seventh  plea  states,  and  the 
demurrer  admits,  that  the  plaintiff  and  defendant  intended 
that  the  company  which  the  plaintiff  undertook  to  form 
should  act  as  a  corporate  body  without  any  charter  from 
the  King;  that  the  benefit  of  the  letters  patent  was  to  be 
enjoyed  by  this  pretended  corporate  body;  and  that  the 
capital  of  this  body  was  to  be  divided  into  teii  thousand 
shares,  which  were  to  be  tranaferrable  and  assignable.  It 
has  been  said  at  the  Bar  that  the  parties  might  have 
intended  to  obtain  an  act  of  parliament,  in  order  to  give 
this  body  a  legal  existence:  but  nothing  of  this  intention 
appears  on  the  record.  It  has  been  further  said  that  the 
defendant  should  have  shewn  how  the  parties  intended  to 
act  as  a  corporation.  If  this  is  not  correctly  pleaded, 
advantage  should  have  been  taken  of  the  defect  by  sf^ial 
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18^3.  demurrer.  If  what  they  intended  to  do  would  not  haver 
been  acting  as  a  corporation^  the  plaintiff  should  have 
traversed  the  plea.  By  demurring  generally^  he  has  con- 
fessed himself  guilty  of  intending  to  form  a  company  that 
was  to  act  as  a  corporation.^'  So^  here^  by  the  course 
taken^  the  plaintiff  has  admitted  on  the  record  that  the 
defendant,  himself,  and  other  persons  did  act  and  hold 
themselves  out  as  a  corporate  body.  "  But/'  continues 
his  Lordship, ''  the  shares  were  to  be  transfevrable.  There 
ean  be  no  transferrable  shares  of  any  stock  except  the  stock 
of  corporations,  or  of  joint- stock  companies  created  by  act 
of  parliament.  When  it  is  said  that  the  shares  were 
to  be  transferrable,  that  must  mean  that  the  assignee 
was  to  be  placed  in  the  precise  situation  that  the  assignor 
stood  in  before  the  assignment;  that  the  assignee  was 
to  have  all  the  rights  of  the  assignor,  and  to  take  upon 
him  all  his  liabilities.  Now,  the  assignee  can  join  in 
no  action  for  a  cause  of  action  that  accrued  before  the 
assignment  ,*  such  rights  of  action  must  still  remain  in 
the  assignor,  who,  notwithstanding  he  has  retired  from 
the  company,  will  yet  remain  liable  for  every  debt  con-* 
tracted  by  the  company  before  he  ceased  to  be  a  member. 
Indeed,  the  members  of  corporations  cannot  assign  theiir 
interest  and  force  their  assignees  into  the  corporation  with- 
out the  authority  of  an  act  of  parliament.  Such  authority 
is  expressly  given  by  the  Bank  acts,  the  Soiith  Sea  acts, 
and  the  other  statutes  creating  companies  that  possessed 
stock  which  it  was  deemed  proper  to  render  transferrable. 
The  pretending  to  be  possessed  of  transferrable  stock,  is 
pretending  to  act  as  a  corporation,  and  pretending  to  pos- 
sess a  privilege  which  does  not  belong  to  many  corpora- 
tions. But  this  is  put  only  as  one  of  the  proofs  of  the 
intention  of  the  projectors  of  this  company  that  it  should 
act  as  a  corporation.  It  is  not  necessary,  on  these  plead- 
ings, to  decide  whether  the  forming  of  such  a  company 
with  such  shares  is  of  itself,  without  other  circumstances. 
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preten^ng  to  act  as  a  corporation;  because  it  is  by  the  1843. 
pleadings  distinctly  admitted  that  the  plaintiff  and  defend- 
ant intended  that  the  company  should  act  as  a  corporation. 
Persons  who,  without  the  sanction  of  the  legislature,  pre- 
sume to  act  as  a  corporation,  are  guilty  of  a  contempt  of 
the  King,  by  usurping  on  his  prerogative.  By  the  statute  9 
Anne,  c,20,  the  Court  may  not  only  give  judgment  of  ouster, 
but  may  fine  a  defendant  convicted  on  a  quo  warranto. 
This  shews  that  the  usurpation  is  considered  <as  a  criminal 
act.  But  it  has  been  insisted  that  the  usurpation  is  only 
criminal  where  a  party  without  authority  acts  in  a  public 
office;  and  that  the  pretended  corpwation  which  these 
parties  were  to  set  up  did  not  affect  the  public,  but  was  a 
scheme  with  which  oertain  individuals  only  were  connected. 
Most  of  the  statutes  relative  to  the  writ  of  quo  warranto, 
from  the  Statute  of  Gloucester  down  to  the  9th  Anne, 
inclusive,  have  the  words  'offices  and  franchises.'  Fran- 
chises are  privileges  for  the  advantage  of  individuals.  In 
ComvDs's  Digest,  Quo  Warranto,  {C.  5.),  many  things  are 
mentioned  as  matters  for  which  a  quo  warranto  will  lie, 
which  are  valuable  only  to  the  individuals  who  claim  them 
against  the  Crown,  and  are  not  connected  with  any  public 
duty.  But  it  concerns  the  public  that  bodies  composed  of 
%  great  number  of  persons,  with  large  disposable  capitals, 
should  not  be  formed  without  the  authority  of  the  Crown, 
and  subject  to  such  regulations  as  the  King  in  his  wisdom 
may  deem  necessary  for  the  public  security.  The  acting 
as  such  a  corporation  without  charter  from  the  Crown,  is 
contrary  to  law ;  and  no  man  can  maintain  an  action  on  a 
bond  given  to  secure  payment  of  a  compensation  to  the 
obligee,  on  the  formation  of  any  such  pretended  corpo- 
ration.'' [Tindal,  C.  J. — The  judgment  in  Duvergier  v. 
Fellowes,  was  supported  in  the  House  of  Lords  upon  a 
totally  distinct  ground:  see  1  CI.  &  Fin.  39.]  Josephs  v. 
Pebrer,  3  B.  &  C.  639, 5  D.  &  R.  542— where  an  association 
calling  themselves  ^'The  Equitable  Loan  Bank  Company" 
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1843.  professed  to  have  a  capital  in  shares^  which  shares  were  ta 
be  transferrable  without  any  restriction^  and  the  holders 
were  to  be  subject  to  such  regulations  as  might  be  con- 
tained in  any  act  of  parliament  passed  for  the  government 
of  the  society^  and  in  the  mean  time  to  such  regulations  as 
might  be  made  by  a  committee  of  management,  and  no 
evidence  was  given  as  to  the  particular  objects  or  tendency 
of  the  company — ^it  was  held  that  the  company  was  to  be 
considered  illegal  and  within  the  operation  of  the  6  Geo. 
],  c.  18,  as  having  transferrable  shares,  and  affecting  to  act 
as  a  body  corporate,  without  authority  by  charter  or  act  of 
parliament.  Abbott,  C.  J.,  there  says:  *'  If  the  projectors, 
before  the  association  has  been  sanctioned  either  by  an  act  oi 
the  legislature  or  by  a  Boyal  charter,  make  shares  in  the  con- 
cern transferrable  without  any  restriction,  at  the  mere  will 
of  the  holder,  and  provide  that  the  purchasers  shall  render 
themselves  liable  to  regulations  to  be  framed  by  certain 
persons  styling  themselves  a  committee  of  management  or 
directors,  then  the  association  assumes  an  unlawful  shape.'' 
In  the  case  of  Kinder  v.  Taylor,  where  a  question  arose  as  to 
the  legality  of  a  company  calling  itself  The  Real  Del  Monte 
Mining  Company,  Lord  Eldon,  is  reported  to  have  said — 
George  on  Joint  Stock  Companies,  pp.  46,  47 — "  The  ques- 
tion as  to  what  was  assuming  to  act  as  a  corporate  body 
was  rendered  still  more  important  to  be  decided,  because  it 
was  impossible  to  read  the  6th  Creo.  1,  and  the  clauses  of 
exceptions  contained  in  it,  without  seeing  that  the  legisla- 
ture, thought  itself  bound  to  except  even  some  legally 
chartered  companies.  The  case  of  77ie  Kinff  v.  JVebb, 
so  much  dwelt  upon,  was  scanty  in  argument,  and  the 
common  law  was  not  considered  in  it,  because  that  was  an 
indictment  upon  the  statute.  He  (the  Lord  Chancellor) 
spoke  with  all  respect  of  Lord  EUenborough,  who  had  de- 
cided the  case,  and  whose  memory  he  venerated  as  a  law- 
yer, but  he  should  have  been  glad  if  his  Lordship  had  taken 
the  trouble  to  state  what  was  assuming  to  act  as  a  corpo- 
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ration."  [CressweU,  J. — ^That  is  precisely  what  the  defend-  1843. 
ant  has  not  taken  the  trouble  to  state  here.]  '^  For  many 
considerations/'  continued  his  Lordship,  '^  it  would  have 
been  very  fortunate  if  the  Court  had  then  looked  at  this 
as  a  distinct  question,  and  had  been  good  enough  to  de- 
dare,  '  this  is  not  acting  as  a  corporation,  because,  to  act 
as  a  corporation,  you  must  act  so  and  so.'  It  now,  how- 
ever, became  necessary  to  decide,  either  by  legal  judgment, 
or  by  a  declaratory  act  of  parliament,  what  is  the  meaning 
of  presuming  to  act  as  a  corporation ;  and  by  whomsoever 
it  was  declared,  not  only  what  was  doing,  but  what  had 
been  done,  must  be  attentively  regarded.  It  was  for  this 
reason  he  thought  the  case  of  The  King  v.  Webb  called  for 
further  explanation."  His  Lordship  then,  after  comment- 
ing on  the  statute  6  Geo.  1,  which  he  observed  was  an  ill- 
drawn  act,  said  that  '^  he  was  of  opinion,  and  he  had  taken 
some  trouble  to  consider  the  question,  that,  if  it  could  sa- 
tisfactorily be  made  out  to  a  jury  that  a  party  was  opening 
books,  raising  a  premium  upon  the  shares,  and  then  took 
care  to  get  himself  out  of  the  scrape,  that  was  an  indictable 
offence."  The  second  and  fourth  pleas  are  therefore  suffi- 
cient, at  least  on  general  demurrer,  to  constitute  a  defence 
to  the  action. — Then,  are  the  replications  open  to  the  ob-  Replications, 
jections  that  have  been  urged  against  them  ?  Those  objec- 
tions are — ^first,  that  they  are  multifarious — secondly,  that 
they  involve  matters  that  are  immaterial  and  tend  to  per- 
plex. They  put  in  issue,  first,  whether  the  plaintiff  and  de- 
fendant and  the  other  persons  illegally  associated  themselves 
in  the  manner  alleged,  and,  secondly,  whether  the  money 
was  advanced  by  the  plaintiff  for  the  purpose  of  promoting 
such  illegal  association.  A  traverse  of  either  of  these  would, 
it  is  quite  clear,  be  a  sufficient  answer  to  the  plea :  it  would 
be  a  complete  answer  to  say  that  no  such  illegal  association 
was  contemplated :  so,  it  would  be  a  complete  answer  to 
allege  that  the  money  was  not  lent  and  advanced  for  the 
purpose  of  furthering  the  objects  of  the  association.    And 
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1RI3.  the  two  do  not  amount  to  one  single  proposition  only,  as 
in  Bell  v.  Tackett,  4  Scott,  N.  R.  402.  It  was  perfectly 
immaterial  that  other  persons  were  associated  with  the 
plaintiff  and  defendant  in  the  promotion  of  this  illegal  pro- 
ject, the  offence  (if  it  be  one)  not  necessarily  requiring  the 
concurrence  of  more  than  two.  [Tindal,  C.  J. — ^The  hav- 
ing transferrable  shares  seems  rather  inconsistent  with  so 
limited  a  partnership  as  two  only.  Erskine,  J. — Must  not 
the  immateriality,  to  be  fatal,  be  such  as  to  perplex  and 
embarrass  the  other  party  in  his  answer?  That  is  the 
ground  upon  which  the  Court  of  Exchequer  put  it  in  Regit 
T.  Green,  1  M.  &  W.  828.]  In  Thurman  v.  WUd,  11  Ad.  & 
E.  453,  8  P.  &  D.  289,  it  was  held,  that,  where  the  defend- 
ant introduces  an  immaterial  averment  in  his  plea,  the 
plaintiff  cannot  in  his  replication  so  traverse  the  matters 
of  the  plea  as  to  include  such  immaterial  averment  in  the 
issue:  and,  therefore,  where  the  defendant,  in  trespass, 
pleaded  that  the  trespass  was  committed  by  command  of 
P.  B.,  and  then  stated  an  executed  accord  between  the 
plaintiff  and  P.  B.  with  the  consent  of  the  defendant,  and 
acceptance  thereof  by  the  plaintiff  in  satisfaction  of  the 
trespasses — it  was  held  that  a  replication  traversing  the  ac- 
cord and  execution  thereof  taith  the  consent  of  the  defendant, 
was  bad  on  special  demurrer,  for,  that,  as  no  rights  of  the 
defendant  appeared  to  be  compromised  by  the  accord,  his 
consent  was  unnecessary.  These  replications,  therefore, 
are  clearly  bad. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  theCourt. 
The  questions  before  us  in  this  case  arise  on  the  replica- 
tions put  in  by  the  plaintiff  to  the  second,  third,  fourth, 
and  last  pleas  of  the  defendant.  But,  as  the  third  and 
last  pleas  were  abandoned  by  the  defendant  upon  the 
argument,  and  as  we  think  the  second  and  fourth  pleas 
are  also  bad  in  point  of  law,  it  will  be  unnecessary  to  say 
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anything  as  to  the  replications :  and,  the  second  and  fourth         1843. 
pleas  being  pleaded  in  the  same  form,  the  one  to  the  action 
generally,  the  other  to  the  second  count,  it  will  be  necessary 
to  consider  the  first  only  of  those  pleas. 

That  plea  is  framed  upon  the  very  words  of  the  statute 
6  Gea  1,  c.  18,  s.  19 :  it  states  that  the  plaintiff  and  de- 
fendant and  others  did  illegally  associate  themselves  toge- 
ther in  an  illegal  undertaking,  project,  and  attempt  tending 
to  the  common  nuisance,  prejudice,  and  inconvenience 
of  the  subjects  of  our  lady  the  Queen  in  general,  and  great 
numbers  of  them  in  their  trade  and  commerce.  It  is 
obvious,  that,  if  the  plea  had  stopped  here,  such  a  general 
allegation  of  an  illegal  association  would  not  have  been 
BufScient,  even  if  the  statute  above  referred  to  had  been 
still  in  force  and  unrepealed;  and  consequently  the  plea 
proceeds  to  describe  the  particular  illegal  association  in- 
tended, and  alleges  it  to  consist  in  this,  that  the  plaintiff, 
the  defendant,  and  those  other  persons,  did  act  as  a  cor- 
porate body,  and  pretend  to  be  a  trading  corporation, 
under  the  name  and  style  of  ^' The  Limerick  Marble  and 
Stone  Company,'^  and  did  also  then  pretend  to  raise  and 
transfer  stock  in  the  said  company,  and  that  the  said  stock 
consisted  of  50,000/.,  divided  into  500  shares  of  100/.,  and 
did  pretend  to  transfer  and  assign  shares  in  such  stock, 
without  legal  authority  by  act  of  parliament,  charter  from 
the  Crown,  or  letters  patent  under  the  Great  Seal,  or  by 
any  lawful  authority  whatever  to  warrant  such  acting  as 
a  corporate  body,  or  the  raising  of  transferrable  stock,  or 
the  transferring  shares  therein.  Now,  assuming,  for  the 
sake  of  argument,  that  this  description  would  have  been 
sufficient  to  bring  the  case  within  the  statute,  yet,  as  that 
clause  of  the  statute  has  been  expressly  repealed  by  the  6 
Geo.  4,  c.  91,  the  question  becomes  this,  whether,  such  an 
illegal  association  is  described  on  the  face  of  this  plea  as  to 
constitute  at  common  law  a  nuisance,  and  to  be  indictable 
as  such.     The  raising  and  transferring  stock  in  a  company 
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1843.  cannot  be  held^  in  itself^  an  offence  at  common  law :  such 
species  of  property  was  altogether  unknown  to  the  law  in 
antient  times,  nor  indeed  was  it  in  usage  and  practice  imtii 
a  short  period  antecedent  to  the  passing  of  the  statute ;  as 
is  evident  from  the  preamble  to  the  18th  section,  which 
recites  that  it  is  notorious  that  these  projects  and  under- 
takings, which  it  is  the  object  of  the  clause  to  put  down, 
had  been  contrived  and  practised  within  the  kingdom 
since  the  SMjth  of  June,  1718;  evidently  shewing  that  the 
act  was  looking  to  some  grievance  of  late  introduction. 
And,  as  that  clause  has  been  repealed,  we  find  no  authority 
for  holding  that  an  allegation  that  the  parties  raised  and 
transferred  stock,  is  simply,  and  per  se,  without  any  state- 
ment of  the  mode  by  which  it  injures  or  defrauds  the  pub- 
lic, an  indictable  offence  at  common  law.  And,  laying 
that  allegation  out  of  the  way,  the  plea  really  states  no 
more  in  substance  than  that  the  plaintiff,  and  the  defend- 
ant, ''and  other  persons''  (which  allegation  would  be 
satisfied  if  there  were  two  only  in  addition  to  themselves), 
pretended  to  act  as  a  trading  corporation,  under  the  name 
and  style  of  The  Limerick  Marble  and  Stone  Company. 
The  plea  states  no  illegal  mode  or  means  by  which  they 
pretended  to  act  as  a  company,  as,  by  usurping  a  common 
seal,  or  the  like ;  nothing  more  is  stated  than  their  assum- 
ing the  style  and  firm  of  a  company.  It  is  not  even  alleged 
that  this  took  place  and  was  carried  on  in  England,  or 
within  the  Queen's  dominions,  which  would  seem  from  the 
preamble  to  the  18th  section  of  the  statute  to  have  been 
necessary  at  least  to  constitute  an  offence  under  that 
statute. 

The  case  otDuoergier  v.  Fellowes,  2  M.  &  P.  884,  5  Bing. 
248,  has  been  cited  and  relied  on  as  an  authority  in  point 
that  the  mere  presuming  to  act  as  a  corporation  is  of  itself 
alone  an  illegal  act,  and  indictable.  It  should  be  observed, 
however,  that  the  plea  in  that  case  did  not  state  simply  the 
fact  of  the  formation  of  a  pretended  corporate  body,  but 
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the  formation  of  it  for  a  purpose  confessedly  illegal,  namely,  1&13. 
the  purpose  of  enjoying  the  benefit  of  certain  letters  patent, 
by  the  condition  annexed  whereto  the  letters  patent  were 
to  become  void  if  assigned  to  more  than  five  persons. 
And  this  is  the  precise  ground  upon  which  the  judgment 
was  affirmed,  both  in  the  Court  of  Sang^s  Bench  and  in 
the  House  of  Lords,  where  the  case  was  removed  by  writ 
of  error.  Not  to  mention  also,  that,  in  the  plea  of  the  de- 
fendant in  that  case  so  much  of  the  detail  and  management 
of  the  pretended  company  was  stated  as  might  perhaps  be 
sufficient  to  shew  a  project  which  would  necessarily  operate 
to  the  fraud  and  deceit  of  the  subjects  of  this  kingdom. 

It  is  enough,  however,  to  say,  on  the  present  occasion, 
that  there  is  an  absence  in  this  plea  of  any  statement  of 
facts  from  which  an  illegality  at  common  law  is  necessarily 
to  be  inferred';  and,  unless  such  common  law  offence  appears 
sufficiently  stated  on  the  plea  itself,  we  are  not  to  infer  it. 
"We  think,  therefore,  the  second  and  fourth  pleas  are  also 
bad,  and  that  judgment  on  the  four  special  pleas  must  be 
given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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1843. 


Wednesdayy 
A  declaration, 

that  the  defend-  Camera,  for  not  safely  and  securely  carrying  and  delivering 

ants  were  com-         riftrppl 
mon  carriers  I  *^ 

and  that  the 
plaintiff  deli- 
vered to  them 
and  they  re- 
oeived  certain 
goods  of  the 
plaintiff  to  be 
carried  for  him 
from  London 
to  Birmingham, 

Suvt^d  to  t^e  Rivera  goods,  to  wit,  20,000  quills,  20,000  pens,  one  box, 

plaintiff,  for 


Raphael  v.  Fickford  and  Another. 
1  HIS  was  an  action  upon  the  case  against  the  defendants. 


The  declaration  stated,  that  theretofore,  to  wit,  on  the 
1st  of  August,  1842,  the  defendants  were  common  carriera 
of  goods  for  hire,  to  wit,  from  London  to  a  certain  place, 
to  wit,  Birmingham,  in  the  county  of  Warwick,  and  the 
plaintiff  then  delivered  to  them  the  defendants  as  such  car- 
riera, and  the  defendants  then  received  from  the  plaintiff 


reasonable  hire 
and  reward; 
and  thenaverred 
that  it  was  the 
duty  of  the  de- 
fendants safely 


one  case,  and  one  bag,  of  the  plaintiff,  of  great  value,  to 
wit,  of  the  value  of  20/.,  to  be  carried  for  hire  by  the  defen- 
dants as  such  common  carriers  from  London  to  Birming- 
ham aforesaid,  and  there,  to  wit,  at  Birmingham  aforesaid, 

and  securely  to   to  be  delivered  by  the  defendants  for  the  plaintiff,  for  re- 
carry  and  de- 
liver  the  said      ward  to  the  defendants ;  and  it  then  became  the  defendants' 

2Sd!'but  thati"  duty  Safely  and  securely  to  carry  and  convey  and  deliver  the 
8o^)ie'timefor  '^^  ff^ods  hs  B.{oTesaii :  Averment,  that  a  reasonable  time  for 
ouryingandde-  the  defendants  to  have  carried  and  conveyed  and  delivered 
the  said  goods  as  aforesaid  elapsed  before  the  commence- 
ment of  the  suit : 


goods  as  afore- 
said had  long 
since  elapsed, 
yet  the  defend- 
ants, neglecting 
their  daty  in 
that  behalf,  did 
not  deliver  the 
goods  to  the 
plaintiff,  bat 
that  they  were 
by  the  negli- 
gence of  &e  de- 
fendants wholly 

lost  to  the  plaintiff.    The  defendants  pleaded — first,  not  guilty — secondly,  that  the  plaintiff  did 
not  deliver  and  that  the  defendants  did  not  receive  the  goods  as  in  the  declaration  alleged. 

At  the  trial  it  appeared  that  a  parcel  had  been  delivered  to  the  defendants  in  London,  on  the 
8th  of  August,  addressed  to  the  plaintiff  at  Birmingham,  where  it  ought  to  have  arrived  on  the 
10th,  but  did  not  arrive  until  the  3rd  or  4th  of  September,  which  was  before  the  commencement 
of  the  action : — Held,  that,  upon  this  evidence,  the  plaintiff  was  entitled  to  recover — the  duty  to 
deliver  within  a  reasonable  time  being  a  term  engrafted  by  legal  implication  upon  a  promise  or 
duty  to  deliver  generally ;  and  the  breach  being  (in  the  absence  of  a  special  demurrer)  to  be  read 
as  in  effect  stating  that  the  defendants  did  not  deliver  within  a  reasonable  time. 


Breach,  that  the  defendants,  neglecting 
their  said  duty,  cUd  not  safely  or  securely  carry  or  convey 
the  said  goods  from  London  to  Birmingham  aforesaid,  nor 
at  Birmingham  aforesaid  safely  or  securely  deliver  the  same 
for  the  plaintiff,  but  then  so  negligently  and  improperly 
behaved  and  conducted  themselves  in  that  behalf,  that,  by 
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And  through  the  negligence,  carelessness,  and  default  of         1843, 
the  defendants  in  the  premises,  the  said  goods  then  and     Raphael 
before  the  commencement  of  the  suit  became  and  were      _    *'• 

PlCKFOSD. 

and  are  wholly  lost  to  the  plaintiff;  and,  by  reason  of  the 
premises,  the  plaintiff,  was  before  the  commencement  of 
the  suit  necessarily  detained  in  the  said  place,  to  wit,  Bir» 
mingham,  and  obliged  to  waste  and  consume  his  time,  to 
wit,  eight  days  from  the  day  and  year  aforesaid,  in  and 
about  attempting  to  procure  the  delivery  to  him  of  the  said 
goods ;  and  he  thereby  also  lost  great  profit,  to  wit,  to  the, 
amount  of  5/.,  which  he  would  have  derived  from  the  de- 
Kvery  of  the  said  goods,  if  they  had  arrived  in  Birmingham 
aforesaid,  to  divers  persons  to  whom  the  plaintiff  had  sold 
the  same,  &c. 

The  defendants  pleaded — first,  not  guilty — secondly,  Pieaa. 
I^at  the  plaintiff  did  not  deliver  to  the  defendants,  nor 
did  the  defendants  receive  from  the  plaintiff,  the  said  goods 
in  the  declaration  mentioned,  to  be  carried  and  delivered 
for  the  plaintiff  by  the  defendants,  in  manner  and  form  as 
in  the  declaration  alleged;  concluding  to  the  country. 
Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  ad- 
journed sittings  in  London  after  last  Michaelmas  Term. 
The  facts  that  appeared  in  evidence  were  as  follow : — The 
plaintiff,  being  at  Birmingham  for  a  temporary  purpose, 
and  having  there  entered  into  a  contract  for  the  sale  to 
one  Myers  of  a  quantity  of  quills  and  pens,  sent  an  order 
for  them  to  a  manufacturer  of  pens  in  London.  The  parcel 
was  accordingly  made  up,  and  addressed  td  the  plaintiff  at 
the  Green  Man,  Edgebaston  Street,  Birmingham,  and  de- 
livered at  the  office  of  the  defendants,  who  were  common 
carriers,  on  the  8th  of  August,  1842,  for  the  purpose  of 
being  conveyed  to  its  destination.  The  parcel  not  arriving 
in  due  course,  the  plaintiff  went  on  the  10th,  accompanied 
by  a  friend,  to  the  defendants'  office  in  Birmingham  to  in^ 
quire  for  it,  when  they  were  told  it  had  not  arrived.    The 
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1843.  plaintiff  called  again,  and  received  the  same  answer.  Upon 
a  subsequent  application  to  the  defendants  in  London,  the 
plaintiff  was  told  that  the  parcel  should  be  sent.  It  was 
ultimately  sent,  but  not  until  the  8rd  or  4th  .of  September, 
which  was  too  late  for  the  performance  of  the  plaintiff's 
contract  with  Myers.  It  appeared  that  the  delay  had  been 
occasioned  by  the  direction  having  been  by  accident  ob- 
literated. 

On  the  part  of  the  defendants  it  was  insisted,  that,  in- 
asmuch as  the  plaintiff  had  neither  alleged  a  duty  to  deliver 
within  a  reasonable  time,  nor  a  failure  to  deliver  within  a 
reasonable  time,  but  merely  a  duty  safely  and  securely  to 
carry  and  deliver  generally,  and  a  breach  in  not  delivering 
at  all,  the  plaintiff  had  failed  to  make  out  a  case  to  go  to 
the  jury. 

His  Lordship  left  it  to  the  jury  to  say  whether  or  not 
the  parcel  had  been  delivered  according  to  its  direction 
within  a  reasonable  time — ^reserving  to  the  defendants 
(should  it  become  necessary)  leave  to  move  to  enter  a  non« 
suit. 

The  jury  returned  a  verdict  for  the  plaintiff^  damages  40s. 

Bompas,  Seijeant,  in  Michaelmas  Term  last,  accord- 
ingly obtained  a  rule  nisi. 

Taljbwrd,  Serjeant  {Montagu  Chambers -was  with  him),  on 
a  subsequent  day,  shewed  cause. — ^The  evidence  given  at 
the  trial  was  amply  sufKcient  to  sustain  the  verdict.  The 
allegation  in  the  declaration  imports  a  duty  to  deliver  forth- 
with, that  is,  by  the  next  conveyance ;  and  the  evidence 
shewed  a  clear  breach  of  that  duty.  The  subsequent  de- 
livery in  no  way  affects  the  plaintiff's  right  to  recover :  the 
plaintiff  was  not  bound  to  prove  a  damage  co-extensive 
with  that  alleged.  Upon  a  declaration  charging  a  volimtary 
escape,  the  plaintiff  is  at  liberty  to  give  evidence  of  a  neg- 
ligent escape— Ami{/bti#  v.  fFalker,  2  T.  B.  126,  Davis  v. 
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Chapman,  2  Man.  &  Gr.  921,  3  Scott,  N.  R.  288,  9  Dowl.         1843. 
645 ;  or,  under  a  declaration  alleging  a  total  loss,  a  partial 
loss  may  be  proved — Gardiner  v.  Croasdale,  2  Burr.  904. 

Bompas,  Serjeant,  in  support  of  his  rule. — Had  the  de- 
claration averred  that  the  parcel  was  received  by  the  de- 
fendants to  be  safely  and  securely  carried  and  delivered  to 
the  plaintiff  within  a  reasonable  time,  and  alleged  a  promise 
or  a  duty  in  the  defendants  so  to  carry  and  deliver,  and 
then  assigned  for  breach  the  non -delivery  within  such  rea^ 
sonable  time,  the  evidence  would  no  doubt  have  been  suf- 
ficient to  support  the  action.  But  the  question  is,  whether, 
upon  the  declaration  as  here  firamed,  the  plaintiff  can,  after 
the  delivery  of  the  parcel,  recover  as  for  a  total  loss  of  it. 
In  cases  of  this  sort,  before  the  new  rules  of  pleading,  there 
was  always  added  to  the  general  count  a  count  for  not  de- 
livering within  a  reasonable  time;  as  in  Golden  v.  Manning, 
3  Wils.  429,  where  the  declaration  contained  three  counts-^ 
the  first,  in  the  form  used  on  the  present  occasion — the 
second,  in  the  form  above  suggested — and  the  third,  al- 
leging a  promise  to  deliver  within  a  reasonable  time,  and 
a  breach  like  the  breach  here.  {_Cres8tvell,  J. — Does  not 
this  issue  involve  the  safely  and  securely  carrying,  convey- 
ing, and  delivering  within  a  reasonable  time?  Tindai, 
C.  J. — Are  not  the  words  "  reasonable  time  "  to  be  intro- 
duced rather  for  the  defendants'  benefit  ?]  Upon  this  is- 
sue, the  only  question  is  whether  the  goods  were  safely  and 
securely  delivered.  [^Coltman,  J. — Suppose  the  parcel  had 
been  stolen  whilst  in  the  defendants'  custody,  and  had 
been  recovered  and  delivered  safely  within  a  month — would 
that  have  satisfied  an  allegation  that  it  was  safely  and  se- 
curely carried  and  delivered?]  It  would.  No  doubt  the 
plaintiff  might  have  brought  his  action  for  not  delivering 
within  a  reasonable  time ;  but  that  would  be  totally  dif- 
ferent from  an  action  for  not  delivering  at  all. 

Cur.  adv.  vult. 

VOL.  VI,  X  I 
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1843.  TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  tried  before  me  at  Guildhall  at  the  sittings 
after  last  Michaelmas  Term.  The  declaration,  which  was 
in  case,  alleged  that  the  defendants  were  common  carriers, 
and  that  the  plaintiff  delivered  to  them  and  they  received 
certain  goods  of  the  plaintiff  to  be  carried  for  him  from 
London  to  Birmingham,  and  there  to  be  delivered  to  the 
plaintiff,  for  reasonable  hire  and  reward ;  and  then  averred 
that  it  was  the  duty  of  the  defendants  safely  and  securely 
to  carry  and  deliver  the  said  goods  as  aforesaid,  but  that, 
although  a  reasonable  time  for  carrying  and  delivering  the 
goods  as  aforesaid  had  long  since  elapsed,  yet  the  defend- 
ants, neglecting  'their  duty  in  that  behalf,  did  not  deliver 
the  goods  to  the  plaintiff,  but  that  they  were  by  the  negli- 
gence of  the  defendants  wholly  lost  to  the  plaintiff. 

To  this  declaration  the  defendants  pleaded — first,  not 
guilty — secondly,  that  the  plaintiff  did  not  deliver  and  that 
the  defendants  did  not  receive  the  goods  as  in  the  declara- 
tion alleged. 

Upon  the  trial  it  appeared  that  a  parcel  containing  quills 
had  been  delivered  to  the  defendants  on  the  8th  of  August, 
1841,  addressed  to  the  plaintiff  at  Birmingham,  and  that 
it  had  in  fact  been  delivered  for  the  plaintiff  according  to 
the  direction  before  the  commencement  of  the  action,  but 
not  till  the  8rd  or  4th  of  September,  wlien  it  was  too  late 
for  the  plaintiff  to  use  the  quills  for  the  purpose  for  which 
they  had  been  purchased  by  him ;  whereas,  according  to 
the  ordinary  course  of  carriage,  they  should  have  been 
delivered  on  the  10th  of  August.  On  this  evidence  the 
plaintiff  claimed  a  verdict  for  damages  for  the  non-delivery 
within  a  reasonable  time :  but  the  defendants'  counsel  ob* 
jected  that  such  damages  could  not  be  recovered  under 
this  form  of  declaration,  and  that,  as  th'e  plaintiff  had 
neither  alleged  a  duty  to  deliver  within  a  reasonable  time, 
nor  a  failure  to  deliver  within  a  reasonable  time,  but  merely 
a  duty  safely  and  securely  to  carry  and  deliver  generally. 
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and  a  breach  in  not  delivering  at  all,  the  plaintiff  had  not  1843. 
made  out  his  case,  and  ought  therefore  to  be  nonsuited. 
I  reserved  the  point,  giving  my  Brother  Bompas  leave  to 
move  to  enter  a  nonsuit,  and  left  to  the  jury  the  question 
whether  the  parcel  had  been  delivered  within  a  reasonable 
time.  The  jury  found  a  verdict  for  the  plaintiff,  damages, 
40s. 

In  the  beginning  of  last  term,  my  Brother  Bompas  ob- 
tained a  rule  nisi  for  a  nonsuit,  upon  the  point  reserved ;  and 
the  question  was  argued  on  the  24th  of  January  last.  For 
the  defendants  it  was  contended  that  the  declaration  ought 
to  have  alleged  that  the  parcel  was  received  by  the  defend- 
ants to  be  safely  and  securely  carried  and  delivered  to  the 
plaintiff  within  a  reasonable  time,  and  also  to  have  averred 
either  the  promise  or  the  duty  of  the  defendants  so  to  carry 
and  deliver  the  parcel,  and  then  to  have  averred  as  a  breach 
that  the  defendants  had  not  delivered  the  parcel  within  a 
reasonable  time:  and  we  were  referred  to  the  case  of 
Golden  v.  Maiming^  8  Wilson,  429,  where  the  declaration 
contained  three  counts — ^the  first,  like  that  under  discus- 
sion— the  second,  in  the  form  which  my/Brother  Bompas 
contended,  as  I  have  already  stated,  this  ought  to  have  fol- 
lowed—and a  third,  alleging  a  promise  to  deliver  in  a  rea- 
sonable time ;  and  a  breach  like  the  breach  in  the  present 
declaration :  and  it  was  said^  that,  before  the  new  rules  for 
pleading,  counts  for  not  delivering  within  a  reasonable 
time  were  usually  added  to  the  general  count ;  but  no  au- 
thority was  cited  to  shew  that  this  was  necessary;  and 
there  is  nothing  in  the  case  in  8  Wilson,  either  by  way  of 
argument  at  the  Bar  or  dictum  from  the  Bench,  upon  the 
subject :  and,  if  the  practice  before  the  new  rules  were  to 
be  taken  as  affording  a  safe  guide  as  to  the  necessity  of 
such  a  count,  it  would  lead  to  the  conclusion  that  a  plain- 
tiff could  not  recover  upon  a  common  indebitatus  count  for 
goods  sold  and  delivered  the  value  of  goods,  or  upon  the 
general  count  for  work  and  labour,  where  no  price  was 

ii2 
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1843.        agreed^  because  in  former  days  the  pleaders  always  added 
2^    "^    ^      counts  upon  tfie  quantum  valebant  and  quantum  meruit. 
V.  In  the  absence  of  all  authority^  therefore,  we  must  exa- 

mine the  argument  as  presented  to  us;  and,  in  so  doing, 
we  must  keep  in  mind  that  we  are  not  discussing  a  ques- 
tion of  pleading  upon  a  special  demurrer,  but  simply  ascer- 
taining whether  the  allegations  in  the  declaration  are  sup- 
ported by  the  evidence :  and  we  will  consider,  first,  the 
allegation  of  the  defendants'  duty,  and,  secondly,  the  alle- 
gation of  the  breach. 

It  is  not  denied,  that,  if  the  action  had  been  brought  for 
the  total  loss  of  the  parcel,  and  the  evidence  had  shewn 
that  it  had  never  been  delivered,  the  plaintiff^  would  have 
been  entitled  to  recover  upon  the  declaration  as  now  framed  j 
and,  if  so,  then  it  necessarily  follows  that  the  evidence  given 
as  to  the  contract  and  duty  of  the  defendants  would  prove 
the  duty  as  laid  :  neither  could  it  be  denied,  that,  if  it  had 
been  alleged  to  be  the  defendants'  duty  to  deliver  within  a 
reasonable  time,  the  same  evidence  would  have  been  suffi- 
cient to  support  that  allegation ;  the  duty  to  deliver  within 
a  reasonable  time  being  merely  a  term  engrafted  by  legal 
implication  upon  a  promise  or  duty  to  deliver  generally. 
No  valid  objection,  therefore,  exists  to  the  proof  of  the  duty 
as  alleged.  Whether  such  allegation  would  have  been  good 
upon  special  demurrer,  if  the  only  breach  had  been  the 
non-delivery  within  a  reasonable  time,  is  another  question, 
not  material  to  our  present  inquiry. 

But  it  is  said  there  is  no  such  breach  alleged  in  this  de- 
claration, and  yet  that  is  the  only  breach  supported  by  the 
evidence.  But  we  think  that  the  breach  in  this  declaration 
may  be  read  as  in  effect  stating  that  the  defendants  did  not 
within  a  reasonable  time,  nor  at  any  time  afterwards,  deli- 
ver the  goods  to  the  plaintiff,  but  that  by  Che  defendants' 
negligence  they  became  wholly  lost  to  the  plaintiff:  and,  if 
the  breach  had  been  so  in  form,  it  would  have  been  sufficient 
for  the  plaintiff  to  prove  so  much  of  the  breach  as  would 
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support  his  right  of  action ;  and,  as  the  onus  of  proving  the         1843. 
deliveiy  would  rest  upon  the  defendants,  unless  they  proved 
a  delivery  within  a  reasonable  time,  the  plaintiff's  right  of 
action,  and  consequently  the  breach  alleged,  would  be  esta- 
blished. 

We  are  therefore  of  opinion  that  the  plaintiff  is  entitled 
to  retain  his  verdict,  and  that  this  rule  must  be  dis- 
charged. 

Rule  discharged. 


Helen  Parker  v.  Marchant  and  Others. 

Jl5y  order  of  Vice*  Chancellor  Knight  Bruce  bearing  date  The  testator, 
the  8th  of  March,  1842,  the  following  case  was  submitted  ciiniiii7  be-  ^" 
for  the  opinion  of  the  Judges  of  this  Court :—  §c*^Mt  o°f\he 

Robert  Parker,  Esq.,  was  at  the  date  of  his  will  herein-  residue  of  his 
after  set  forth  seised  and  possessed  respectively  of  the  fol-  securities  for 
lowing  real  and  leasehold  properties,  and  of  no  other  real  S^in'th^"^" 
or  leasehold  property,  that  is  to  say —  ?^^'.l^^f^' 

teeSy  proceeded 

»     Real  property — A  freehold  messuage  or  tenement  and  thus—**  As  to 

farm  called  The  Great  Lodge  of  Otford  Park,  together  knaaj^tenc?*'' 

with  the  bams,  stables,  lodges,  edifices,  buildings,  yards,  ^^^'i^dodS! 

gardens,  orchards,  and  appurtenances  thereto  belonging,  pose  thereof  as 

1      <•  1      -I  follow*;"  Mid 
and  twenty-one  several  closes  or  pieces  or  parcels  of  land  then  he  speci- 

thereto  belonging,  containing  by  admeasurement  210  acres :  ^^  ^^  ^^^^ 

A  freehold  messuage  or  tenement  and  farm  called  The  jj^^^^" 

Place  Farm,  together  with  the  granary,  bams,  stables,  oast-  and  "  aU  other' 

houses,  lodges,  outhouses,  edifices,  and  buildings,  and  the  lands,  tene- 

ruins  of  the  ancient  castle  and  palace  of  Otford,  yards,  ^"^"ts^^tg 

gardens,  orchards,  and  appurtenances  thereunto  belonging,  f  ^^jch  may  not 

*'  ^  *^*  be  herein  par- 

and  twenty-seven  closes,  pieces,  or  parcels  of  land  thereto  ticuiariy  de- 

scribed  or  men- 
tioned/' upon 
certain  trusts.   The  testator  possessed  no  other  real  estates  besides  those  mentioned,  but  he  pos- 
sessed certain  leasehold  property  at  Bath  and  elsewhere  : — Held,  that  the  leaseholds  did  not 
pass  to  the  trustees. 
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1843.  belongiDg,  containing  together  by  admeasurement  229 
acres;  all  which  several  messuages,  tenements^  lauds^ 
hereditaments^  and  premises,  with  the  appurtenances^  are 
situate^  lyings  and  being  in  the  several  parishes^  villagesi 
Real  esutes.  or  hamlets  of  Otford  and  Kemsing^  or  one  of  them^  in  the 
county  of  Kent :  A  freehold  plot,  piece,  or  parcel  of  ground, 
together  with  the  messuage,  tenement,  or  dwelling*house 
thereon  or  on  some  part  thereof  erected  and  built,  being 
No.  18  in  Catherine  Place  in  that  part  of  the  parish  of 
Walcot,  in  the  county  of  Somerset,  which  lies  without  the 
jurisdiction  of  the  city  of  Bath:  A  freehold  messuage,  tene- 
ment, or  farm,  bams,  stables,  buildings,  orchards,  gardens, 
lands,  meadows,  pastures,  feedings,  coppices,  shaws,  and 
wood  grounds  thereto  belonging,  with  the  appurtenances, 
situate,  lying,  and  being  in  the  parish  of  Ifield,  in  the 
county  of  Sussex,  and  containing  together,  by  estimation, 
in  the  whole  55  acres:  A  freehold  messuage,  tenement,  or 
farm,  barn,  stables,  buildings,  orchards,  gardens,  backsides, 
lands,  meadows,  pastures,  feedings,  woods,  underwoods, 
coppices,  shaws,  and  appurtenances  whatsoever  thereunto 
belonging,  containing  by  estimation  45  acres,  situate, 
lying,  and  being  in  the  said  parish  of  Ifield,  in  the  said 
county  of  Sussex:  A  freehold  messuage,  tenement,  or  farm, 
and  barns,  stables,  outhouses,  and  buildings  thereunto  be- 
longing, and  several  pieces  or  parcels  of  land,  arable,  mea- 
dow, pasture,  and  woodland,  situate,  lyings  and  being  in 
the  parish  of  Charlewood,  in  the  county  of  Surrey :  One 
undivided  third  part  or  share,  and  the  half  of  one  other 
undivided  third  part  or  share  of  and  in  a  freehold  piece  or 
parcel  of  meadow  land,  containing  by  estimation  four  acres; 
one  other  piece  or  parcel  of  meadow  land  (lying  near  and 
contiguous  to  the  last-mentioned  piece  of  meadow  land), 
containing  by  estimation  three  roods  and  thirteen  perches; 
both  which  pieces  or  parcels  of  land  are  situate,  lying,  and 
being  on  the  North  East  or  right-hand  side  of  the  road 
Reading  from  the  city  of  Rochester  to  the  church  of  Hoo.: 
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One  other  piece  or  parcel  of  land  called  Furzeiield,  con-  1843. 
taining  by  estimation  13^  acres;  one  other  piece  or  parcel 
of  land  (lying  next  and  adjoining  to  the  last-mentioned 
piece  of  land  called  Furzefield),  containing  by  estimation 
10^  acres;  which  said  two  pieces  or  parcels  of  land  are 
sitaate,  lying,  and  being  on  the  North  West  or  left-hand 
side  of  the  high  road  leading  from  the  city  of  Bochester 
aforesaid  to  High  Hulston  in  the  said  county  of  Kent ;  all 
which  said  pieces  or  parcels  of  land  are  situate,  lying,  and 
being  in  the  parish  of  Hoo,  in  the  said  county  of  Kent: 
A  freehold  messuage  or  tenement  situate  in  Chevington 
and  Hargrave  in  the  county  of  Suffolk,  and  nine  several 
pieces  or  parcels  of  land,  meadow,  pasture,  and  wood, 
inclosed,  containing  together  by  estimation  18  acres:  A 
fireehold  messuage  or  tenement,  with  the  outhouses,  yards, 
gardens,  and  orchards  thereunto  belonging,  situate,  lying, 
and  being  in  Heggeset  otherwise  Hessett,  in  the  county  of 
Suffolk,  containing  by  estimation  60  acres:  All  those  copy- 
hold lands  and  hereditaments,  containing  8  acres  and  12 
perches,  situate,  lying,  and  being  in  Hessett,  in  the  county 
of  Suffolk,  and  holden  of  the  manor  of  Bongham,  with  the 
members:  All  those  copyhold  lands  and  hereditaments, 
containing  22  acres  and  8  roods,  or  thereabouts,  situate, 
lying,  and  being  in  Hargrave,  in  the  county  of  Suffolk,  and 
holden  of  the  manor  of  Hargrave :  And  all  those  copyhold 
lands  and  hereditaments,  containing  21^  acres  or  there- 
abouts, situate,  lying,  and  being  in  Hessett,  in  the  county 
of  Suffolk,  and  holden  of  the  manor  of  Heggeset  or  Hessett, 
with  parcel  of  the  hundred  of  Thredwastre. 

Leasehold  properties — A  piece  of  land  held  by  the  tes-  Leaseholds. 
tator  under  a  lease  dated  the  15th  of  December,  1807, 
granted  to  him  by  William  Phillips,  being  the  Western 
part  of  the  South  end  of  an  eight  acre  piece  of  land  situate 
in  the  Little  Lane  Cliffe  Furlong  in  Brighthelmstone,  in  the 
county  of  Sussex,  also  a  small  pidce  of  copyhold  land  ad- 
joining, for  eighty-four  years  from  the  29th  of  September, 
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18079  under  the  yearly  rent  of  20/.^  payable  quarterly^  free 
of  land-tax  and  all  other  taxes :  Also  a  messuage  or  dwell- 
ing-house, outbuildings,  and  offices  erected  by  the  testator 
on  the  said  pieces  of  land,  and  formerly  known  as  No.  40, 
but  now  known  as  No.  46,  Marine  Parade,  Brighton :  A 
coach-house  and  four-stall  stable,  and  the  piece  of  ground 
on  whieh  the  same  were  built,  situate  in  the  Cliffe  Furlong 
in  Little  Lane,  in  Brighton  aforesaid,  for  eighty-two  years 
and  six  months  from  the  25th  of  March,  1806 :  Also  a 
messuage  or  dwelling-house,  with  the  garden  and  outlet 
behind,  situate  No.  6  in  the  South  wing  of  the  King's 
Circus,  in  the  city  of  Bath,  for  twenty-one  years  from  the 
25th  of  March,  1818,  at  the  yearly  rent  of  160/.,  payable 
quarterly,  and  which  said  last-mentioned  term  expired  by 
effluxion  of  time  on  the  25th  of  March,  1889. 

The  said  Robert  Parker  continued  seised  and  possessed 
of  the  above  real  and  leasehold  properties  respectively  until 
and  at  the  time  of  his  death,  and  did  not  acquire  any  ad- 
ditional real  or  leasehold  property  in  the  interval.  All  of 
the  above  real  estates  are  mentioned  or  described  in  the 
will  of  the  said  Robert  Parker  hereinafter  mentioned. 

The  said  Robert  Parker  made  bis  will,  which  was  ex- 
ecuted and  attested  so  as  to  pass  real  estates  by  devise. 
The  following  is  a  copy  of  the  will: — 

"  I,  Robert  Parker,  formerly  of  Maidstone,  in  the  county 
of  Kent,  but  now  of  Bath,  in  the  county  of  Somerset,  do 
make  and  declare  this  writing  to  be  and  contain  my  last 
will  and  testament.  I  direct,  in  the  first  place,  all  my 
debts  to  be  paid.  I  then  give  and  bequeath  to  my  dear  and 
affectionate  wife  Helen  60,000/.  of  3/.  per  Centum  Consols, 
part  of  a  larger  sum  standing  in  my  name  in  the  Bank  of 
England:  Also  I  give  and  bequeath  to  Elizabeth,  the 
widow  of  Charles  Bedford  Young,  deceased,  10,000/.,  part 
of  the  aforesaid  8  per  Cent.  Consols :  also  to  Mary  Anu 
Young,  her  daughter,  5,000/.,  other  part  of  my  aforesaid 
3  per  Cent.  Consols :  Also  to  Arriana^  wife  of Aickin^ 
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Esq.,  formerly  Arriana  Shelley,  500/. :  Also  to  my  godson,  1843. 
John  Shelley,  100/.,  to  my  godson,  Charles  Parker  Catty, 
50/.,  and  to  my  god-daughters^  Mary  Day  and  Louisa 
Benedicta  Scudamore,  50/.  each :  Also  to  Frances  JeflPery 
(now  North),  who  lived  with  my  late  dear  mother  many 
years  and  until  her  death,  200/.  in  lieu  of  an  annuity  which 
I  now  pay  to  her,  and  which  I  propose  shall  be  discon- 
tinued at  my  decease:  Also  to  Robert  Jeffery,  her  son, 
brought  up  and  educated  by  me,  200/. :  Also  I  give  and  Bequest  of  re- 
bequeath  to  my  dear  brother-in-law,  Sir  Timothy  Shelley,  j^^^^^  »«>«**«»' 
Bart.,  and  Sir  John  Shelley  Sidney,  Bart.,  all  the  rest  and 
residue  of  my  ready  money,  securities  for  money,  and 
monies  in  the  funds,  in  trust  to  invest  the  same  in  their 
joint  names,  and  to  pay  to  or  permit  and  suffer  my  dear 
wife  Helen  or  her  agent  for  her  use  to  receive  the  divi- 
dends 01^  interest  of  the  same  during  her  life,  and,  after  her 
decease,  for  this  further  trust,  to  divide^  transfer,  and  pay 
the  said  stocks  and  monies  unto  and  amongst  my  cousins 
Thomas  Marchant,  John  Marchant^  and  the  children  of  my 
late  cousin  William  Marchant,  and  the  children  of  my 
late  cousin  Mary  Knight,  viz.  one  equal  share  to  Thomas 
Marchant,  one  equal  share  to  John  Marchant,  one  equal 
share  unto  and  amongst  the  children  of  William  Marchant, 
and  the  remaining  share  unto  and  amongst  the  children  of 
Mary  Knight,  the  share  of  such  child  or  children  as  shall 
be  under  the  age  of  twenty-one  years  when  the  same  shall 
become  transmissible  by  the  decease  of  my  said  dear  wife, 
shall  be  paid  into  the  hands  of  the  natural  parent  or  next 
of  kin  or  guardian  appointed,  as  the  case  may  be ;  and  I 
do  direct  that  the  receipt  or  release  of  each  of  the  said 
parties,  children,  parents,  or  others  respectively,  shall  be  a 
sufficient  discharge  to  my  said  trustees  for  such  share  or 
shares  respectively ;  and  that  they  shall  not  be  accountable 
for  any  more  of  my  personal  estate  than  shall  come  to  their 
respective  hands :  As  to  my  messuages,  lands,  tenements,  Devise  of 
and  real  estate,  I  do  dispose  thereof  as  follows  : — I  give  and  la^Jd^teSs- ' 
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1843.         devise  unto  the  said  Sir  Timothy  Shelley  and  Sir  John 

Shelley  Sidney,  and  their  heirs,  all  those  my  two  third  parts 

or  shares  and  all  other  my  right  and  interests  in  and  to  all 

,     ,  those  messuages,  lands,  and  tenements  situate  at  Ifield,  in 

ments,  and  real  ° 

estate."  the  county  of  Sussex ;  also  in  and  to  all  that  messuage, 

lands,  and  tenements  in  Charlewood,  in  the  county  of 
Surrey,  with  every  of  their  appurtenances,  either  in  the 
said  or  in  any  other  parishes  or  places  situate,  and  called 
or  known  by  the  name  of  Westfield,  or  by  whatever  other 
name  called  or  known ;  also  all  that  my  manor  or  royalty, 
messuages,  lands,  tenements,  and  hereditaments  and  castle 
situate  at  Otford,  in  the  county  of  Kent,  with  all  appur- 
tenances, now  in  the  occupation  of  Thomas  Selby ;  also  all 
that  my  messuage,  farm,  and  lands, with  the  appurtenances, 
at  Chevington,  in  the  county  of  Sussex ;  also  my  farm  and 
lands  in  Hargrave  and  Hessett,  in  Su£Polk,  also  iu  Hoo,  in 
the  county  of  Kent,  in  Ifield,  in  the  county  of  Sussex,  in 
Charlewood,  in  Surrey ;  also  my  house  and  premises  in 
Catherine  Place,  Bath ;  and  all  other  my  messuages,  lands, 
tenements,  and  hereditaments  which  may  not  be  herein 
particularly  described  or  mentioned,  upon  the  following 
trusts — ^first,  for  the  use  of  my  said  wife  Helen,  for  the 
term  of  her  natural  life,  and,  after  her  decease,  to  the  use  of 
the  said  Thomas  Marchant  and  John  Marchant  and  the 
children  of  the  said  William  Marchant  and  Mary  Knight, 
in  equal  shares  and  proportions,  as  tenants  in  common. 
And  I  do  further  give  and  bequeath  to  my  said  wife  all  my 
jewels,  plate,  linen,  china,  carriage,  wines,  and  all  other 
goods,  chattels,  and  effects  whatsoever,  as  her  own  goods 
and  chattels,  for  ever.  And  I  do  hereby  constitute  and  ap- 
point her  my  said  wife  sole  executrix  of  this  my  will.'' 

The  said  Robert  Parker  made  a  codicil  to  his  will,  of 
which  the  following  is  a  copy : — 

Codicil.  "  I  give  and  bequeath  to  the  following  persons,  who  have 

lived  many  years  in  my  family,  viz.  to  Mrs.  Down  1000/., 
to  Mr.  Jones  1000/.,  to  Martha  Isgrove  1000/.,  to  the  other 
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servants  500/.  each.     This  writing  I  direct  to  be  taken  as         1843. 

a  codicil  to  my  will.   R.  Parker,  Dated  1 5th  March,  1830.''       pliJI^ 

The  said  Robert  Parker  died  on  the  27th  of  March,  1887,     ^      «'• 
,  ,  ij  1         51.         -i-ii  Marcbakt. 

without  having  revoked  or  altered  his  said  will,  except  so  Death  of  tes- 

far  as  the  said  will  may  have  been  revoked  or  altered  by  ***®'" 

the  said  codicil,  and  without  having  revoked  or  altered  the 

said  codicil. 

The  executrix  assented,  without  prejudice  to  any  ques- 
tion of  construction,  to  all  such  bequests  as  were  made  by 
the  will  to  the  trustees,  the  said  Sir  Timothy  Shelley  and 
John  Shelley  Sidney. 

The  question  was — whether  the  leasehold  properties  here-  Qaestion. 
iubefore  mentioned,  or  either  and  which  of  them,  passed 
under  the  said  testator's  will  to  the  said  Sir  Timothy 
Shelley  and  Sir  John  Shelley  Sidney. 

The  case  was  argued  on  the  18th  of  January  last. 

Channell,  Serjeant  {Stone  was  with  him),  for  the  defen- 
dant (86). — The  leaseholds  passed  under  the  devise  in  ques- 
tion. The  rule  laid  down  in  Rose  v.  Bartlett,  Cro.  Car. 
298,  which  is  the  earliest  and  has  always  been  considered 
a  leading  authority  on  this  subject,  is,  that,  ''where  a  man 
hath  lands  in  fee  and  lands  for  years,  and  deviseth  all  his 
lands  and  tenements,  the  fee-simple  lands  pass  only,  and  not 
the  leases  for  years;  but,  if  he  hath  no  fee-simple,  the  lease 
for  years  passeth.''  The  second  of  these  propositions  has 
never  been  questioned,  and  there  are  cases  where  it  has  been 
acted  upon  beyond  the  letter :  thus,  in  Day  v.  Triffg,  1  P. 
Wms.  286,  it  was  held,  that,  where  a  man  devised  all  his 
"freehold  houses  in  Aldersgate  Street''  to  A.  and  his  heirs, 
and  he  had  some  leasehold  but  no  freehold  houses  there, 
the  leaseholds  passed ;  it  being  the  plain  intention  of  the 

(ae)  Talfourd,  Serjeant,  for  the  tahlUh   the   affirmative --that  the 

plaintiff,  claimed  the  right  to  hegin ;  leaseholds  passed  hy  the  devise — he 

but  the  Court  held,  that,  as  Chan-  was  entitled  to  be  first  heard  in  sup- 

nell,  for  the  defendant,  had  to.  es-  port  of  the  defendant's  case. 
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1843.  will  to  pass  %Qime  houses,  and  the  word  '^  freehold  '*  should 
rather  be  rejected  than  the  will  rendered  void.  The  first 
proposition  laid  down  in  Rose  v.  Bartlett  has,  however,  at 
various  times  been  the  subject  of  judicial  criticism.  Thus, 
in  Lowther  v.  Lord  Charles  Cavendish,  1  Ambler,  856,  1 
Eden,  99  (better  reported),  the  testator,  having  both  es- 
tates of  inheritance  and  leaseholds  in  the  county  of  Cum- 
berland, by  will  devised  in  these  words:  "I  give  all  my 
manors^  lands,  tenements,  mines  of  coal  and  lead,  rents, 
and  hereditaments  whatsoever,  in  Cumberland,  to  James 
Lowther  (the  plaintiff),  in  tail :  and  whereas  I  am  owner  of 
several  burgage  tenures  in  Cockermouth,  it  is  my  will  they 
shall  not  be  entailed,  as  I  have  done  my  other  estates  in 
Cumberland ;  and  therefore  I  devise  them  to  Sir  William 
Lowther  and  his  heirs:  and  whereas  I  think  it  right  for 
James  Lowther  to  have  all  the  estates  which  Sir  William 
has  in  Cumberland,  and  for  Sir  William  to  have  all  the 
estates  which  James  Lowther  has  in  Yorkshire,  I  give 
30,000/.  stock  to  Sir  William  Lowther  and  A.,  in  trust  for 
James  Lowther  to  receive  all  the  dividends  till  Sir  William 
Lowther  shall  by  absolute  conveyance  make  over  to  James 
Lowther  and  his  heirs  all  his  estate  in  Cumberland,  and 
James  shall  make  over  his  estate  in  Yorkshire  to  Sir 
William :  and  in  case  of  neglect  or  refusal  by  either  within 
eight  months  after  James  Lowther  comes  of  age,  such  per- 
son shall  not  have  any  share  of  the  80,000/.;  and  in  case  it 
is  made  good  and  completed  by  them  both,  the  30,000/.  to 
be  equally  divided  between  them.*'  And  he  made  Sir 
William  Lowther  sole  executor  and  residuary  legatee.  Sir 
William  Lowther  died  before  any  exchange  was  made,  and 
before  Sir  James  came  at  age.  Two  questions  arose — 
first,  whether  the  leasehold  estates  passed  by  the  devise  to 
James  Lowther,  or  came  to  Sir  William  as  residuary  lega- 
tee— secondly,  whether  James  Lowther,  the  plaintiff,  was 
become  entitled  to  the  legacy  of  30,000/.  Lord  Keeper 
Henley  said :   "  It  is  plain  from  the  clause  excepting  the 


HILARY  VACATION,  6  VICTORIA. 

burgage  tenures^  that  the  testator  thought  he  had  entailed  1843. 
these  leaseholds  upon  Sir  James.  The  word  '  estates  *  in 
the  will  is  a  general  term,  and  comprehends  both  freehold 
and  leasehold,  and  is  not  restrained  to  either.  But  it  is 
said,  that,  he  having  both  sorts  of  estates,  by  the  general 
word,  estates  of  inheritance  only  pass ;  according  to  the 
case  of  Rose  v.  Bartlett,  Cro.  Car.  292,  a  single  authority, 
where  it  is  held  that  the  words  '  lands  and  tenements  *  re- 
late to  estates  of  inheritance  only.  That  resolution  may 
be  law  in  that  particular  case ;  though  I  can  see  no  reason 
why  those  words  should  not  include  leaseholds  too,  as  they 
have  been  held  to  do  where  other  words  were  added ;  as 
in  Addis  v.  Clement,  2  P.  Wms.  456,  lands  in  which  he 
was  in  any  way  interested.  In  the  present  case,  there 
are  words  inserted  which  are  material  to  pass  leaseholds, 
as  *  mines  and  rents/  which  it  would  be  strange  to  sup* 
pose  him  to  devise  without  the  lands  of  which  they  are 
the  profits,  and  from  whence  they  flow.  He  could  never 
intend  to  give  them  in  the  residuary  clause,  after  he  had 
before  specifically  devised  every  estate  he  had.''  Upon 
the  second  point  it  was  held,  that,  the  event  upon  which 
the  30,000/.  was  to  be  shared  between  Sir  William  and 
James  Lowther  having  become  by  the  death  of  the  former 
impossible,  the  bequest  became  absolute  in  the  latter. 
In  Turner  v.  Busier,  1  Bro.  C.  C.  78,  the  testator,  being 
seised  of  tithes  in  fee,  and  having  also  leases  of  tithes 
perpetually  renewable  without  fine,  devised  all  his  lands, 
tenements,  tithes,  &c.,  to  the  defendant.  The  defend- 
ant being  in  possession  under  the  devise,  the  plaintiff, 
the  personal  representative,  filed  a  bill  for  the  leasehold 
tithes,  insisting  that  by  the  will  the  freehold  tithes  only 
passed.  Mr.  Baron  Eyre  (sitting  for  the  Lord  Chancellor) 
said:  "  The  case  of  Rose  v.  Bartlett,  Cro.  Car.  893,  that,  if 
one  having  freehold  lands  and  leases  for  years,  devises  all 
his  lands,  the  freehold  lands  will  only  pass,  has  been  often 
referred  to  and  acknowledged.    One  cannot  but  respect  a 
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1843.  case  so  supported:  yet  one  cannot  help  asking  why  by  so 
general  an  expression  all  the  lands  should  not  pass.  No 
reason  is  given  in  the  cases;  there  is  none  arising  from  the 
favour  shewn  to  an  heir-at-law;  for,  the  ordinary  or  next 
of  kin  are  not  considered  in  that  light.  There  is  none 
from  general  rules  of  construction.  If  the  words  are  the 
same,  and  the  testator  has  only  one  interest^  that  will  pass; 
if  he  has  different  interests,  the  intent  seems  to  be  the 
same,  why  should  not  the  whole  pass?  There  is  but  little 
reason  in  saying  that  the  freehold  satisfies  the  words. 
By  the  case  of  GoodtUle  d.  Paul  y.  Pauly  2  Burr.  1089, 
general  words  are  not  to  be  restrained,  unless  the  Court 
sees  abundant  reason  to  think  the  testator  meant  to  use 
them  in  a  restrained  sense.  There  is  no  good  reason, 
where  there  is  freehold  and  leasehold,  why  the  freehold 
only  should  pass:  I  cannot  see  why  both  should  not  pass: 
the  words  are  large  enough.  The  determination  of  Rose 
V.  Bartlett  was  very  early:  I  am  led  to  think  the  old  idea 
of  the  dignity  of  the  freehold,  and  the  small  value  of  the 
interesse  termini,  led  to  it.  The  leaseholder  was  held  to 
be  a  mere  pernor  of  the  profits.  From  the  change  of  circum- 
stances, the  rule  is  now  become  unsatisfactory.  We  are 
here  considering  the  intent  of  a  testator.  It  is  a  degree 
of  strictness  inconsistent  with  the  present  state  of  things 
to  say  that  a  man  by  his  lands  does  not  mean  all.  I  do 
not  mean  to  deny  the  authority  of  Rose  v.  Bartlett ,  but  I 
cannot  build  upon  it,  and  take  the  construction  for  tithes 
here  that  is  applied  there  to  lands.  I  am  not  prepared  to 
say  that  the  word  tithes  will  not  pass  the  leasehold  as  well 
as  freehold.  The  case  of  Addis  v.  Clement,  2  P.  Wms,  456, 
is  very  near  this  case.  I  admit  the  words  possessed  of  and 
interested  in  makes  that  case  stronger,  but  the  leading 
principles  are  the  same.  I  am  very  glad  to  be  supported  by 
such  a  case  in  the  opinion  I  shall  give.  I  am  of  opinion  that 
the  leasehold  tithes  did  pass,  and  that  the  bill  must  be  dis- 
missed.^'   The  rule  laid  down  in  Rose  v.  Bartlett  has  received 
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the  sanction  of  seyeral  learned  Judges :  it  was  adopted  by  Lord  1843. 
Hardwicke  in  Knotsfiyrd  v.  Gardiner,  2  Atk.  450,  and  Chap-' 
man  v.  Hart,  1  Vez.  sen.  270,  by  Lord  Mansfield  in  Pistol 
d.  Randal  v.  Riccardson,  1  H.  Bl.  26,  n.,  and  in  the  note  to 
Addis  V.  Clement,  2  P.  Wms.  469,  and  by  Lord  Loughbo- 
rough in  Thompson  y.  Lawley,  5  Yes.  479.  The  case  of 
TTiompson  y.  Lawley  was  afterwards  sent  to  this  CSourt — see 
2  Bos.  &  P.  303:  there,  a  devise  of  the  testator's  "  manors, 
messuages,  lands,  tenements,  and  hereditaments,''  to  trus- 
tees and  their  heirs,  to  certain  uses,  in  strict  settlement, 
with  the  ultimate  reversion  to  his  right  heirs,  was  held  not 
to  include  leaseholds,  there  being  freeholds  to  satisfy  the 
words.  Lord  Eldon  took  a  comprehensive  view  of  all  the 
cases,  and  completely  recognized  the  rule  in  Rose  v.  Bart- 
kit,  which  he  characterized  as  one  that  had  been  acknow* 
ledged  for  ages.  After  all  these  decisions,  the  authority  of 
that  case  is  not  to  be  questioned :  but  it  is  clear  that  the 
rule  is  one  that  is  not  to  be  extended.  The  question  is, 
whether,  independently  of  that  rule,  the  language  of  this 
testator  does  not  indicate  an  intention  that  the  leaseholds 
not  specifically  disposed  of  should  pass  by  the  residuary 
clause.  After  disposing  of  certain  personal  estate,  he  pro- 
ceeds, ''As  to  my  messuages,  lands,  tenements,  and  real 
estate,  I  do  dispose  thereof  as  follows  (enumerating  certain 
freehold  and  copyhold  lands),  and  all  other  my  messuages, 
lands,  tenements,  and  hereditaments  which  may  not  be 
herein  particularly  described  or  mentioned,  upon  the  fol- 
lowing trusts,"  &c.  The  question  is  whether  ''  messuages, 
lands,  tenements,  and  hereditaments"  do  not  embrace 
property  of  which  the  testator  was  possessed  for  terms  for 
years.  The  case  finds  that  all  the  real  estate  was  specifi- 
cally disposed  of:  consequently  there  was  nothing  upon 
which  these  words  could  operate  but  the  leaseholds.  As- 
suming that  the  word  "  lands,"  which  is  the  word  found 
in  the  devise  in  Rose  v.  Bartlett,  prim&  facie  applies  to  an 
estate  of  inheritance  only,  here  we  have  in  addition  the 
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1843.  words  "real  estate/'  which  are  clearly  susceptible  of  a 
more  extended  interpretation.  In  conformity  with  the 
second  rule  in  Rose  v.  Barilett,  particularly  as  explained 
in  Day  v.  THgg,  1  P.  Wms.  286,  the  Court  must  give  some 
effect  to  the  general  words,  and  will  not  assume  that  the 
testator  meant  to  die  intestate  as  to  any  part  of  his  pro- 
perty. And  it  is  more  reasonable,  looking  at  the  whole 
scope  of  the  will,  to  conclude  that  the  testator  intended 
his  undisposed  of  leaseholds  to  pass  by  these  words,  than 
by  the  bequest  of  '*  all  the  rest  and  residue  of  his  ready 
money,  securities  for  money,  and  monies  in  the  funds,''  or 
"  all  his  jewels,  plate,  linen,  china,  carriage,  wines,  and  all 
other  goods,  chattels,  and  effects  whatsoever,"  which  he  be- 
queaths absolutely  to  his  wife.  In  Lane  v.  Earl  Stanhope, 
6  T.  B.  345,  A.  being  seised  of  several  freehold  estates,  and 
possessed  of  part  of  a  farm  held  by  a  church  lease  renewable 
(the  other  part  of  the  farm  being  freehold,  and  the  whole 
having  been  always  let  together  as  one  entire  farm,  at  one 
rent),  devised  "  all  his  messuages,  houses,  farms,  lands, 
woodlands,  hereditaments,  and  real  estates  whatsoever,"  to 
B.,  and  gave  ''  all  the  rest  and  residue  of  his  ready  money, 
rents  in  arrear,  stock  in  the  public  funds,  jewels,  and  per- 
sonal estate  whatsoever,"  to  C. :  and  it  was  held  that  the 
leasehold  part  of  the  farm  passed  under  the  first  devise. 
Lord  Kenyon  there  says  :  "  It  is  our  duty,  in  construing  a 
will,  to  give  effect  to  the  devisor's  intention  as  far  as  we 
can  consistently  with  the  rules  of  law ;  not  conjecturing, 
but  expounding  his  will  from  the  words  used.  Where  cer- 
tain words  have  obtained  a  precise  technical  meaning,  we 
ought  not  to  give  them  a  different  meaning;  that  would 
be,  as  Lord  King  and  other  Judges  have  said,  removing 
landmarks :  but,  if  there  be  no  such  appropriate  meaning 
to  the  words  used  in  a  will,  if  the  devisor's  intention  be 
dear  and  the  words  used  be  sufficient  to  give  effect  to  it, 
we  ought  to  construe  those  words  so  as  to  give  effect  to  the 
intent,  and  not  to  doubt  on  account  of  other  cases  which 
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tend  only  to  involve  the  question  in  obscurity.  On  the  1843. 
whole  of  this  will,  taking  it  together,  I  have  no  doubt. 
The  devisor  had  two  kinds  of  property,  real  and  personal 
property.  It  appears  by  the  case  that  a  part  of  the  farm 
held  by  lease  under  the  Archbishop  of  Canterbury  had  been 
for  a  long  course  of  years  in  the  testator's  family,  and  was 
considered  almost  equivalent  to  a  perpetuity,  on  account  of 
the  covenant  to  renew,  and  that  as  far  as  can  be  traced  it  had 
been  let  by  the  testator  and  his  fiimily,  together  with  the  rest 
of  the  farm  which  is  an  estate  of  inheritance,  and  which 
belonged  to  them,  as  one  entire  farm,  to  the  same  tenant, 
under  one  integral  rent.  Every  one  must  be  aware  of  the 
inconvenience  of  splitting  this  farm  now,  on  account  of  the 
apportionment  of  rent  and  the  power  of  distress:  and 
perhaps  it  would  be  difficult  for  either  party  to  occupy  it 
beneficially.  The  testator,  having  this  various  property, 
sat  down  to  make  his  will;  and  he  devised  *  all  his  manors, 
messuages,  or  tenements,  houses,  fami8,  lands,  woodlands, 
hereditaments,  and  real  estate  whatsoever  and  wheresoever, 
unto  B.  Bettinson,  &c/  In  many  cases  that  might  be  put 
I  should  not  lay  much  stress  on  the  word  farm;  whether  it 
should  have  much  or  little  weight  must  depend  upon  the 
subject.  Then,  after  giving  some  pecuniary  legacies,  the 
testator  added  a  residuary  clause,  by  which  he  gave  *  all 
the  rest  and  residue  of  his  ready  money,  rents  in  arrear, 
stock  in  any  of  the  public  funds,  jewels,  and  personal  estate 
whatsoever,  unto  B.  Bettinson,  &c.'  Now,  if  this  will 
were  to  be  read  by  any  person  not  fettered  with  legal  and 
technical  notions,  he  would  not  hesitate  about  the  inten- 
tion, but  would  say  that  all  the  landed  property,  without 
considering  the  particular  circumstances  of  that  landed 
property,  was  disposed  of  by  the  first  clause,  and  all  the 
personal  property  by  the  last.  It  is  material  to  observe 
that  the  first  words  in  the  residuary  clause  apply  to  money, 
after  which  it  is  not  to  be  supposed  that  the  testator  in- 
tended to  recur  to  land,  he  having  in  the  former  part  of  the 
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1843.  will  used  woitis  sufficiently  compreheuBive  to  include  every 
species  of  landed  property.  I  admit  that  several  of  the 
limitations  which  are  applied  to  the  real  estate  are  inappli- 
cable to  the  species  of  property  now  in  dispute:  but  I 
think  it  would  be  too  much  to  say  that  that  observation 
alone  should  preclude  the  idea  that  the  testator  intended 
to  pass  the  freehold  part  of  the  farm  under  the  words  used 
in  the  first  clause^  as  we  all  know  how  frequently  many 
of  the  limitations  are  used  in  a  will  inapplicable  to  every 
part  of  the  property  disposed  of  by  it."  And,  after  refer- 
ring to  Pistol  V.  Riccardson  and  Addis  v.  Clement,  his  Lord- 
ship concludes:  ''Therefore,  taking  into  consideration  the 
residuary  clause,  in  which  the  items  enumerated  are  all 
personal  chattels,  and  that  the  testator  did  not  mean  to 
die  intestate  as  to  any  part  of  his  property,  though  the  pro- 
perty in  dispute  is  a  personal  estate,  yet,  as  it  is  connected 
with  land,  I  think  that  the  construction  that  this  family 
have  put  on  the  whole  will  is  the  true  construction.'^  No 
doubt  it  was  important  there  to  take  into  consideration  the 
word  ''farm;"  and  it  was  equally  important  to  bear  in 
mind  that  the  two  properties  had  been  blended  together  in 
the  way  described :  still  that  case,  though  not  presented  as 
an  authority  directly  in  point,  is  applicable  in  two  respects, 
first,  that  the  Court  there  inferred  that  the  testator  did  not 
mean  to  di^  intestate  as  to  the  leaseholds,  and,  secondly, 
that  the  language  of  the  clause  relating  to  the  personalty 
was  not  apt  for  the  conveyance  of  leaseholds.  In  Doe  d. 
Humphreys  v.  Roberts,  5  B.  &  Aid.  407,  the  testator  devised 
all  that  his  messuage  or  dwelling-house,  with  the  appur- 
tenances, situate  in  High  Street,  in  the  town  of  Holywell, 
wherein  his  mother  inhabited,  and  nearly  opposite  to  the 
White  Horse  Inn,  together  with  the  shop  adjoining  the 
said  messuage,  and  all  and  every  his  buildings  and  heredi- 
taments in  the  same  street,  to  A.  It  appeared  that  the 
testator  had  only  one  house  in  High  Street,  and  that  was 
occupied  by  his  mother;  but  he  had  two  cottages  in  a  lane 
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called  Bakehouse  Lane^  behind  the  house^  from  which  it  1843. 
was  separated  by  a  road  wide  enough  to  admit  carriages; 
but  there  was  no  thoroughfare  in  the  lane^  and  the  only 
entrance  to  it  was  out  of  High  Street,  under  an  arch  a 
little  below  the  testator's  house.  It  was  held  that  these 
cottages  passed  under  the  devise,  the  Court  relying  much 
on  the  fact  that  the  testator  had  no  other  property  which 
could  answer  to  that  part  of  the  description,  and  there 
being,  it  was  thought,  a  clear  intention  to  pass  some  pro- 
perty in  the  street  in  addition  to  the  house;  and,  as  there 
was  no  access  to  them  but  from  the  street,  it  was  con- 
sidered that  the  cottages  might  without  much  impropriety 
be  described  as  situate  in  the  street.  It  will  probably  be 
contended  on  the  other  side  that  the  circumstance  of  the 
devise'  being  to  the  trustees  and  their  heirs  shews  that 
real  estate  only  was  contemplated.  But  it  is  clear  that  the 
testator  did  not  use  those  words  in  their  strictly  technical 
sense;  for,  when  he  comes  to  describe  the  cestui  qui  trusts 
and  their  several  interests,  he  does  not  use  words  apt  to 
express  real  estate  only,  and  yet  he  could  never  have  in- 
tended to  give  them  a  less  estate  than  he  gave  to  the 
trustees. 

Talfourd,  Serjeant  {Morley  was  with  him),  contrk. — ^The 
leaseholds  in  question  did  not  pass  to  the  trustees  under 
this  will.  The  rule  laid  down  in  Rose  v.  Bartlett  has  been 
so  frequently  and  so  pointedly  recognized,  and  especially  by 
Lord  Eldon  in  Thompson  v.  Lawley,  2  Bos.  &  Pul.  303,  that 
my  Brother  Channell  has  exercised  a  sound  discretion  in 
disclaiming  all  intention  to  impugn  it:  and  the  several 
grounds  upon  which  he  has  sought  to  distinguish  this  case 
from  that  entirely  fail.  The  first  case  that  followed  Rose 
V.  Bartlett  was  that  of  Davis  v.  Gibbs,  8  P.  Wms.  26.  Lady 
Boreman,  being  seised  in  fee  of  lands  in  Kent,  and  pos- 
sessed of  a  mortgage  for  years  of  the  manor  of  Cranbroke 
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1843.  ^^  Essex^  and  of  an  extended  interest  upon  a  statute  of  the 
manor  of  Bow  Brickhill,  in  Bucks^  by  her  will,  dated  the 
20th  of  March,  1699,  in  a  former  clause  thereof  devised  all 
her  manors,  messuages,  lands,  tenements,  hereditaments, 
and  real  estate  whatsoever,  in  Kent,  Essex,  Bucks,  Bed- 
fordshire, or  elsewhere  within  the  kingdom  of  England,  of 
which  she  was  any  way  seised  or  entitled  to,  unto  her 
nephew  Henry  Davis  and  to  her  niece  Elizabeth  for  their 
lives  equally,  share  and  share  alike:  and,  after  their  de* 
cease,  then  she  devised  her  said  real  estate  to  the  right 
heirs  of  her  said  nephew  Henry  Davis,  and  of  her  said  niece 
Elizabeth  Gibbs  equally,  in  equal  parts,  to  hold  to  them 
and  their  heirs  as  tenants  in  common.  Afterwards,  by  a 
later  clause,  the  testatrix,  after  several  legacies,  gave  all 
the  rest^  residue,  and  remainder  of  her  personal  estate, 
plate,  gold,  &c.,  and  all  her  mortgages,  bonds,  specialties, 
and  credits,  whatsoever  they  should  consist  of,  after  her 
debts  and  legacies  paid,  unto  her  said  nephew  Henry  Davis 
and  her  said  niece  Elizabeth  Gibbs,  equally  to  be  divided 
between  them;  and  she  made  her  nephew  and  niece  ex- 
ecutors, and  died.  Elizabeth  Oibbs  died  without  issue,  and 
her  husband  Henry  Oibbs  was  her  administrator,  and  her 
brother,  the  said  Henry  Davis,  her  heir-at-law.  The  tes- 
tatrix. Lady  Boreman,  was  seised  in  fee  of  lands  in  Kent, 
but  had  only  a  chattel  interest  in  Cranbroke,  in  Essex,  and 
in  Bow  Brickhill,  in  Bucks.  The  question  was  whether  by 
this  devise  Henry  Davis,  as  brother  and  heir  of  his  sister 
Elizabeth  Gibbs,  was  entitled  to  Elizabeth's  moiety  of  the 
chattel  interests  in  the  lands  in  Essex  and  Bucks,  by  way 
of  execut(»ry  devise  (as  supposed  to  be  devised  to  the  said 
Elizabeth  Gibbs  for  her  life,  remainder  to  her  heirs);  or 
whether  the  said  moiety,  after  the  death  of  the  said  Eliza- 
beth, should  go  to  her  husband  as  her  administrator :  and 
it  was  decreed  by  Lord  Chancellor  King  that  the  same  be- 
longed to  the  husband  as  administrator,  and  not  to  the 
brother  as  heir-at-law.     Whitaker  v.  Ambler,  1  Eden,  151, 
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is  also  a  strong  authority  in  favour  of  the  construction  now  1843. 
contended  for.  There^  Richard  Whitaker^  being  seised  in 
fee  of  freehold  estates  in  the  counties  of  Lancaster  and 
Chester^  and  also  possessed  of  certain  leasehold  premises  in 
Manchester^  by  his  will,  after  giving  some  small  legacies, 
gave  and  bequeathed  all  the  rest,  residue,  and  remainder  of 
his  personal  estate,  of  what  nature  or  kind  soever  the  same 
might  be,  or  wheresoever  found,  unto  his  loving  wife  Mary 
Whitaker,  to  her  sole  and  separate  use  for  ever.  He  also 
gave  and  bequeathed  all  his  real  estates,  wheresoever  situate, 
lying,  and  being,  unto  his  said  loving  wife  Mary  Whitaker, 
for  and  during  the  term  of  her  natural  life,  and,  from  and 
after  her  decease,  he  gave  and  bequeathed  the  same  to  trus- 
tees, their  executors  and  administrators,  in  trust,  that,  from 
and  out  of  the  rents  and  profits  therefrom  arising,  imme- 
diately after  the  decease  of  his  said  wife,  all  the  debts 
owing  by  his  late  son  Joseph  Whitaker,  deceased,  at  the 
time  of  his  death,  might  be  discharged;  and,  so  charged, 
from  and  after  the  decease  of  his  said  wife,  he  gave,  devised, 
and  bequeathed  his  said  real  estate  to  the  said  trustees, 
their  executors  and  administrators,  in  further  trust  for  such 
child  or  children,  and  the  survivor  of  them,  as  had  been 
already  bom  of  the  body  of  Elizabeth,  daughter  of  John 
Grosling,  and  *whereof  his  late  son  Joseph  Whitaker  stood 
charged  to  be  the  father,  if  any  such  should  be  found, 
for  and  during  the  term  of  their  natural  lives,  &c.;  and, 
after  the  decease  of  such  child  or  children  as  aforesaid, 
or  in  case  no  such  child  or  children  as  aforesaid  could 
be  found  living  at  his  wife's  decease,  he  gave,  devised,  and 
bequeathed  all  his  said  real  estate,  charged  as  aforesaid, 
unto  his  nephews,  the  pldntiffs,  Robert  and  Benjamin 
Whitaker,  and  their  heirs,  for  ever,  equally  to  be  divided 
between  them,  share  and  share  alike.  The  widow  after- 
wards married  the  defendant  Ambler,  and,  there  being  no 
natural  children  of  Joseph  Whitaker,  a  bill  was  brought  by 
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1843.  the  plaintiffs^  after  her  deaths  for  an  account  both  of  the 
real  and  personal  estate  of  the  testator.  The  Master  of 
the  Bolls  was  of  opinion  that  the  plaintiffs  were  entitled, 
not  only  to  the  freehold  estates  of  the  testator,  bat  also 
to  the  premises  comprised  in  the  several  terms  of  years, 
and  an  account  was  accordingly  decreed  from  the  death  of 
the  wife.  From  this  decree  the  defendant  appealed,  and 
on  the  argument  the  plaintiffs  relied  on  the  case  of  Lowther 
y.  Cavendish,  1  Eden,  99,  and  the  intent  of  the  testator  to 
give  over  to  his  nephews  every  thing  which  he  had  given 
to  his  wife.  The  Lord  Keeper  Henley  said:  ''The  testa- 
tor's intention  seems  clearly  to  be,  to  consider  his  estate 
under  the  distinction  of  real  and  personal.  Real  estate  is 
properly  an  estate  transmissible  to  his  heirs.  To  say  that 
what  he  intended  to  give  his  wife  he  intended  to  give  over, ' 
is  a  petitio  principii.  If  a  man  having  a  fee-simple  estate 
and  an  estate  for  his  wife's  life,  gives  all  his  real  estate  to 
his  wife,  and  after  her  death  gives  it  over,  he  means^  of 
course,  such  as  was  existing  and  capable  of  going  over. 
The  nature  and  form  of  the  devises  over  shew  the  testator's 
meaning.  If  Sir  James  Lowther  had  devised  all  his  per- 
sonal estate  whatsoever  to  James  Lowther,  and  had  after- 
wards given  all  his  lands,  &c.,  to  Sir  WUIiam,  I  should 
have  thought,  even  though  he  had  used  the  words  'mines, 
collieries,  &c./  that  nothing  would  have  passed  except  the 
freeholds.  I  think  there  is  no  ground  in  the  present  case 
to  narrow  the  general  words  of  bequest  of  the  personal 
estate  to  his  wife,  whom  he  calls  his  '  loving  wife,'  for  the 
sake  of  those  who  were  reputed  bastard  children  of  his 
son.  I  am  therefore  of  opinion,  that,  upon  the  will  of  the 
testator  Richard  Whitaker,  he  did  not  intend  his  leasehold 
estate  should  pass  together  with  his  freehold,  but  that  they 
passed  by  the  bequest  of  the  personal  estate  to  his  wife, 
and  that  therefore  so  much  of  the  decree  must  be  reversed." 
These  authorities  clearly  shew  that  the  use  of  the  words 
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''  real  estate^^  in  the  devise  will  not  take  it  out  of  the  rule  1843. 
in  Rose  v.  Bartlett.  It  is  said  that  certain  parts  of  this  will 
will  become  inoperative  unless  it  be  held  to  comprise  the 
leaseholds.  The  general  words  are  <'and  all  other  my 
messuages,  lands,  tenements,  and  hereditaments  which  may 
not  be  herein  particularly  described  or  mentioned; ''  mean- 
ing only  to  provide  for  any  accidental  omission :  and  it  is 
somewhat  singular  that  those  words  are  really  not  unneces- 
sary; for,  though  the  case  states  that  all  the  testator's  real 
and  copyhold  estates  were  mentioned  in  the  will,  he  has 
mis-described  the  locality  of  the  ruins  of  the  antient  castle 
of  Otford.  Resort  has  been  had  to  a  minute  criticism  of 
the  will  for  the  purpose  cf  distinguishing  this  case  from 
Rose  V.  Bartlett:  but  all  the  circumstances  relied  on  fall 
short  of  those  which  have  been  held  sufficient  for  that  pur- 
pose in  other  cases.  In  Addis  v.  Clement^  2  P.  Wms.  456, 
the  devise  was  of  all  the  messuages,  lands,  and  tenements 
in  the  parish  of  D.  which  the  testator  then  stood  '^possessed 
of  or  any  ways  interested  in,''  words  which  it  was  considered 
were  rather  applicable  to  leaseholds,  and  it  was  difficidt  to 
distinguish  the  two  descriptions  of  property.  In  Lowther 
V.  Cavendish^  1  Eden,  99,  1  Ambler,  856,  besides  the  cir- 
cumstances already  adverted  to,  the  will  had  this  remark- 
able passage :  ''  And  whereas  I  did  not  think  it  proper  to 
divide  my  estate  in  Cumberland,  but  rather  to  dispose  of 
it  in  the  manner  I  have  done,  as  it  is  an  estate  that  re- 
quires great  application  and  care  in  those  that  are  to  have 
the  management  of  it,  I  think  it  would  be  right  for  Sir 
William  Lowther  aforesaid  to  have  all  the  estate  which  the 
said  James  Lowther  has  in  Cumberland,  and  that  the  said 
James  Lowther  should  have  all  the  estate  which  the  said 
Sir  William  Lowther  has  in  Yorkshire.''  The  main  reli- 
ance, however,  was  placed  on  Lane  v.  Earl  Stanhope,  6  T. 
R.  345.  There,  the  testator,  among  other  property,  was 
possessed  of  a  farm  part  of  which  was  freehold  and  other 
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1843.  part  held  under  a  renewable  lease  from  the  Archbishop  of 
Canterbury,  and  the  whole  had  been  always  let  together  as 
one  entire  farm  at  one  rent;  and  the  devise  was  of  ''all 
his  messuages,  houses,  forma,  lands,  woodlands,  heredita- 
ments, and  real  estates  whatsoever/'  To  hold  that  the  lease- 
holds pass  by  this  devise,  the  Court  must  go  far  beyond 
either  of  these  cases.  Pistol  v.  Riccardson  reported  in  1 H. 
Bl.  26,  n.,  and  in  a  note  to  Addis  v.  Clement,  2  P.  Wms. 
459,  is  a  strong  authority  for  the  plaintiff;  and  the  doubt 
thrown  upon  that  case  by  Lord  Kenyon  in  Lane  v.  Stan- 
hope, is  not  concurred  in  by  Lord  Eldon,  who,  in  Thompson 
V.  Lady  Hawley,  2  Bos.  &  Pul.  303,  which  must  always  be 
esteemed  a  leading  authority  upon  this  subject,  observes : 
"  The  rule  in  Rose  v.  Bartlett  is  a  rule  which  has  been 
acknowledged  for  ages,  and  upon  which  I  shall  act  until  I 
am  informed  by  the  highest  authority  that  I  am  no  longer 
to  regard  it.  Till  I  shall  be  so  informed  I  shall  substan- 
tially regard  it  in  judgment;  for,  I  think  it  better  to  over- 
rule it  altogether,  which  I  must  not  do,  than  to  deny  to  it 
its  effect  upon  grounds  which  do  not  completely  satisfy  my 
mind  as  solid  and  safe  grounds  of  distinction."  The  same 
noble  and  learned  lord,  in  Watkins  v.  Lea,  6  Yes.  633,  says: 
''  My  own  opinion  upon  the  principles  that  ought  to  regu- 
late the  Court  with  regard  to  those  cases  {Rose  v.  Bartlett, 
Thompson  v.  Lawley,  &c.),  I  formed  with  great  labour,  and 
came  to  this  conclusion,  that  Rose  v.  Bartlett  afforded  a 
clear,  intelligible  rule,  by  which  you  might  judge,  applying 
a  doctrine  of  law,  familiar  and  easily  understood,  as  to  legal 
instruments.  It  is  impossible  to  deny  that  Lord  Hard- 
wicke  in  Chapman  v.  Hart  and  Knotsford  v.  Gardiner  held 
that  Rose  v.  Bartlett  was  sacred,  that  it  was  not  to  be 
touched;  and  he  must  have  been  informed  of  Addis  v. 
Clement,  before  his  immediate  predecessor:  but  he  held 
that  rule  clear  doctrine,  a  landmark  in  the  law.  If  any 
fault  is  to  be  found  in  what  he  says,  it  is  a  fault  on  the 
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other  side,  that  perhaps,  according  to  the  note,  he  carries  1843* 
his  idea  farther  than  a  strict  attention  to  the  rule  conld 
justify.  As  to  Lowther  v.  Cavendish,  it  is  difScult  to  believe 
Lord  Northington  said  what  is  reported.  He  was  a  great 
lawyer,  and  very  firm  in  delivering  his  opinion;  and,  if  he 
dissented  from  Rose  v.  Bartlett,  I  rather  think  he  would 
in  a  firm  and  manly  way  have  denied  that  case  to  be  law, 
rather  than  have  thrown  out  such  an  observation.  With 
respect  to  Lane  v.  Earl  Stanhope,  when  the  general  rule  is 
understood  to  be  according  to  Rose  v.  Barilett,  and  a  ques- 
tion arises  as  to  an  exception  out  of  that  rule,  there  will  be 
a  difference  of  opinion  upon  the  intention  arising  from  the 
circumstances,  as  those  circumstances  operate  upon  differ- 
ent minds.  But  there  is  no  great  mischief  in  that,  so  long 
as  the  general  ru]e  is  acknowledged,  and  the  difference 
arises  only  from  the  views  of  different  minds  construing 
the  same  circumstances.  As  to  what  Ijord  Kenyon  says 
in  that  case  upon  Pistol  v.  Riccardson,  supposing  that  Lord 
Mansfield's  opinion  would  have  been  different  if  Addis  v. 
Clement  bad  been  adverted  to,  I  am  not  quite  sure  of  that. 
In  that  case  I  should  not  have  followed  Addis  v.  Clement. 
Some  of  the  distinctions  in  that  case  appear  to  me  not  only 
not  solid,  but  incapable  of  being  reconciled  to  legal  doc- 
trine. I  am  also  of  opinion,  that,  instead  of  struggling  by 
little  circumstances  to  take  cases  out  of  a  general  rule,  it 
is  more  wholesome  to  struggle  not  to  let  little  circum- 
stances prevent  the  application  of  the  general  rule."  There 
is  no  resemblance  whatever  between  this  case  and  Doe  d. 
Humphreys  v.  Roberts,  6  B.  &  Aid.  407.  [Tlndal,  C.  J.— 
It  appeared  there  that  the  only  access  to  the  cottages  was 
from  the  High  Street,  which  was  a  main  ingredient  in  the 
decision.] 

Channell,  Serjeant,  in  reply,  again  disclaimed  all  inten- 
tion to  impugn  the  rule  in  Rose  v.  Bartlett;  but  submitted 
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that  all  the  earlier  cases  shewed  that  it  was  not  cordially 
adopted  by  succeeding  Judges^  that  the  Courts  had  always 
looked  with  some  anxiety  for  matter  whereon  to  found  an 
exception^  and  that  here^  taking  the  whole  will  together^  the 
intention  of  the  testator  evidently  was  by  the  words  in 
question  to  dispose  of  something  more  than  freeholds. 


The  following  certificate  was  afterwards  sent : — 
Certificate.  "  This  case  has  been  argued  before  us;  and  we  are  of 

opinion  that  neither  of  the  leasehold  properties  therein 
mentioned  passed  under  the  said  testator's  wi]l  to  the  said 
Sur  Timothy  Shelley  and  Sir  John  Shelley  Sydney. 

"N.  C.  TiNDAL. 

/'  T.  EasKiNB. 
"W.  H.  Maule. 
"  C.  Cresswell.'' 


END  OF  HILARY  VACATION. 


507 


IN  THE  COMMON  PLEAS. 


EASTER  TERM,  6  VlCTORIiE. 


The  Juigu  whf*  mt  in  Bane  during  thit  Ttnm  wen-m 
TINDAL,  C.  J.,  COLTMAN,  J.,  ERSKINE,  J.,  ako  CRESSWELL,  J. 


MEMORANDA.  1843^ 

On  the  first  day  of  this  Term^  Nathaniel  Richard  Clarke,    Mxmo&anoa. 
of  the  Middle  Temple,  Esq.,  who  had  been  called  to  the 
degree  of  the  Coif  in  the  preceding  Vacation,  took  his  seat 
within  the  Bar, 

He  gave  rings  with  the  motto—''  Sapiens  qni  assidaus/' 

On  the  second  day  of  Term,  John  Barnard  Byles,  of  the 
Inner  Temple,  Esq.,  who  had  likewise  been  called  to  the 
degree  of  the  Coif  dnring  the  Vacation,  took  his  seat  with- 
in the  Bar. 

He  gave  rings  with  the  motto — "  Metuit  secundis.'' 

Mi*.  Serjeant  Wrangham  received  a  patent  of  precedence, 
to  rank  next  after  Loftus  T.  Wigram,  Esq.,  Q.  C. 
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Wednesday,  Kayanagh  v.  Gudob  and  Another. 

April,  26th.     m 
In  trespass  for     J-  HIS  was  an  action  of  trespass.    The  declaration  stated 

^riSr"*  that  the  defendants,  on  the  27th  of  March,  1841,  and  on 
dweiiing-honse    other  days  between  that  day  and  the  commeucement  of  thia 

and  ezpeUing  ^         ^  ''  ^ 

the  plaintiff,  the  snit,  with  forco  and  arms  &c.,  broke  and  entered  a  dwelling- 

defendants  in*  i*ii**/i«*if  • 

their  rejoinder  honse  of  the  plaintiff,  With  the  appurtenances,  situate  &;c., 
mwit'contoS^  and  then,  made  a  great  noise  and  disturbance  therein, 
a  proviso  for       and  Continued  therein  making  such  noise  and  disturbance 

re-entry  in  case    -  ,  .  .      i.  -  i 

the  rent  (which  for  a  long  time,  to  Wit,  for  twenty-four  hours  on  each  of 

htdf.quBlrterij)  thoso  Several  days,  and  then  forced  and  broke  open,  broke 

^ttnt^d^  to  pieces,  and  damaged  divers,  to  wit,  five  doors  of  and 

on  which  the  belonging  to  the  said  dwelling-house,  &c.,  &c.,  and  then,  to 

same  should  be- 
come due,  or      wit,  on  the  day  and  year  first  aforesaid,  with  force  and  arms 

i^erwu^,  u^  ^->  ejected,  expelled,  put  out,  and  removed  the  plaintiff  and 
SlSt^df*^'  her  family  from  the  possession  and  enjoyment  of  the  said 
quarters  being  dwelling-housc,  with  the  appurtenances,  and  kept  them  so 
unpaid,  they,  as  ejected  and  expelled  for  a  long  time,  to  vnt,  thence  until 
Uuttdiajk,*cnter-  ^^®  Commencement  of  this  suit;  and  also  during  the  time 
ed  &c.,  but  not   aforesaid,  to  wit,  on  the  12th  of  May  in  the  year  aforesaid, 

ayemngthat  .  >      3        3         ^     f  -i  ^ 

the  entry  was  With  force  and  arms  &c.,  seized  and  took  divers  goods  and 
expiration  of*  chattels,  to  Wit,  &c.,  &c.,  of  the  plaintiff,  of  great  value,  to 
^  hrthdf^     ^*'  ^^^•'  *°^  *'^  during  the  time  aforesaid,  to  wit,  on  the 

quarter  became   day  and  year  last  aforesaid,  with  force  and  arms  &c.,  as- 
due  :— Held  f../ 
bad  on  special     saultcd  the  plaintiff,  and  beat,  bruised,  and  Ultreated  the 

plaintiff,  and  seized  and  laid  hold  of  heri  and  with  great 
force  and  violence  pushed,  pulled,  and  dragged  her  about, 
and  forcibly  forced  her  to  go  from  and  out  of  the  said  dwel- 
ling-house into  the  public  streets  there :  By  means  of  which 
premises  the  plaintiff,  during  all  the  time  aforesaid,  lost 
and  was  deprived  of  the  use  and  benefit  of  her  said  dwel- 
ling-housOi  with  the  appurtenances,  and  was  put  to  great 
inconvenience  and  much  expense,  to  wit,  20/.,  in  procur- 
ing and  removing  to  another  residence  for  herself  and 
family;  and  other  wrongs,  &c. 


demurrer* 
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Plea — ^aa  to  so  much  of  the  declaration  as  relates  to  the         1843. 
breaking  and  entering  the  said  dwelling-house  and  to  the 
making  a  little  noise  and  disturbance  therein^  and  continu- 
ing therein  making  such  noise  and  disturbance  for  the  said 
space  of  time  in  the  declaration  mentioned,  and  as  to  the  Pl«- 
forcing  and  breaking  open  the  said  doors,  &c.,  and  as  to 
the  ejecting,  expelling,  putting  out,  and  removing  the 
plaintiff  from  the  possession  and  enjoyment  of  the  said 
dwelling-house,  and  keeping  her  so  ejected  and  expelled 
for  the  said  space  of  time  in  the  declaration  also  mentioned, 
and  as  to  the  seizing  and  taking  the  said  goods  and  chat- 
tels, and  as  to  the  assaulting  the  plaintiff  and  seizing  and 
laying  hold  of  her  and  gently  forcing  her  from  the  said 
dwelling-house  into  the  public  streets  in  the  declaration  also 
mentioned — ^that  one  John  May  Evans,  before  any  of  the 
said  times  when  &c.,  to  wit,  on  the  8rd  of  October,  1823, 
was  seised  in  his  demesne  as  of  fee  of  and  in  the  said  dwel- 
ling-house in  the  declaration  mentioned  and  in  which  &c., 
with  the  appurtenances;    and,  being  so  thereof  seised, 
afterwards,  and  before  any  of  the  said  times  when  &c.  in 
the  declaration  mentioned,  to  wit,  on  the  day  and  year  last 
aforesaid,  by  a  certain  indenture  then  made  by  and  be- 
tween the  said  John  May  Evans  of  the  one  part,  and  one 
Temperance  Arden  of  the  other  part  [profert  excused], 
the  said  John  May  Evans  did  demise,  lease,  and  to  farm  let 
unto  the  said  Temperance  Arden  the  said  dwelling-house  in 
the  declaration  mentioned,  to  have  and  to  hold  the  same 
unto  the  said  Temperance  Arden  from  the  29th  of  Sep- 
tember then  last  past,  to  the  full  end  and  term  of  fifty, 
four  years  thence  next  ensuing  and  fully  to  be  complete 
and  ended,  and  which  stid  indenture  is  still  in  full  force  and 
effect:  that  the  said  Temperance  Arden  being  so  thereof 
possessed,  the  plaintiff,  claiming  title  to  the  said  dwelling-* 
house  in  which  &c.,  with  the  appurtenances,  under  colour 
of  a  certain  charter  of  demise  pretended  to  be  thereof 
made  to  her  by  the  said  John  May  Evans  for  the  term  of 
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1843.  her  natural  life  before  the  making  of  the  said  demise  by 
the  said  John  May  Evans  to  the  said  Temperance  Arden 
as  aforesaid,  whereas  nothing  of  or  in  the  said  dwellings 
house  in  which  &c.,  or  any  part  thereof,  ever  passed  by 
virtue  of  that  charter,  afterwards,  and  before  any  of  the 
said  times  when  &c.,  and  daring  the  continuance  of  the 
said  term  so  demised  to  the  said  Temperance  Arden  as 
aforesaid,  to  wit,  on  the  said  first  day  in  the  declaration 
mentioned,  entered  into  and  upon  the  said  dwelling-house 
in  which  &c.,  with  the  appurtenances,  and  was  thereof 
possessed;  thereupon  the  said  defendants,  as  the  servants 
of  the  said  Temperance  Arden,  and  by  her  command,  at 
the  several  times  when  &c.  in  the  declaration  mention- 
ed, broke  and  entered  into  and  upon  the  said  dwelling- 
house  in  which  &c,,  and  made  a  little  noise  and  disturb- 
ance therein,  and  stayed  and  continued  therein  making 
such  noise  and  disturbance  for  the  said  space  of  time  in 
the  declaration  mentioned,  and  then  forced  and  broke  open 
the  said  doors,  &c.;  and  because  the  said  goods  and  chat- 
tels in  the  dedaration  mentioned,  before  the  said  several 
times  when  ftc.,  had  been  wrongfully  and  injuriously  put 
and  placed  and  were  at  those  times  remaining  and  being 
in  and  upon  the  said  dwelling-house  in  which  ftc,  and 
encumbering  the  same,  they  the  defendants,  as  the  ser- 
vants  of  the  said  Temperance  Arden  in  that  behalf,  and  by 
such  command  aS'  af<Mreaaid,  gently  removed  the  same  from 
and  out  of  the  said  dwelling-house  to  a  small  and  con- 
venient distance,  and  there  left  the  same  for  the  use  of  the 
plaintiff;  and  thereupon  the  phdntiif,  just  before  and  at 
the  said  several  times  when  &c.,  being  unlawfully  in  the 
said  dwelling-house,  endes^^mired  to  prevent  the  defendants 
from  ob^ng  such  command  as  aforesaid,  and  stayed  and 
continued  in  the  said  dwelling-house  making  a  great  noise 
and  disturbance  witiiout  the  leave  or  license  and  against 
the  wiU  of  the  said  Temperance  Arden  and  of  the  defend- 
ants,  and  thereupon  the  said  d!eftndBatd>  as  the  servants  of 
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the  said  Temperance  Arden  and  by  her  command,  then  1843. 
requested  the  plaintiff  to  go  and  depart  from  and  out  of 
the  sud  dwelling-house,  which  she  then  wholly  refused  to 
do,  whereupon  the  defendants,  as  the  servants  and  by  the 
command  of  the  said  Temperance  Arden,  in  order  to  ob* 
tain  possession  of  the  said  dwelling-house,  gently  laid  their 
hands  upon  the  plaintiff  in  order  to  remove,  and  did  then 
remove  the  plaintiff  from  and  out  of  the  said  dwelling- 
house,  as  they  lawfully  might  for  the  cause  aforesaid  &c. 

Beplication — that,  after  making  the  said  indenture  of  implication. 
demise,  and  whilst  the  said  Temperance  Arden  was  pos- 
sessed of  the  said  dwelling-house  in  which  &c.,  with  the 
appurtenances,  for  the  term  thereby  granted,  and  before 
any  of  the  said  times  when  &c.,  to  wit,  on  the  25th  of  De- 
cember, 1834,  the  said  Temperance  Arden  demised  the  said 
dwelling-house  in  which  &c.,  with  the  appurtenances,  to 
the  plaintiff  and  W.  H.  Goddard,  as  tenants  from  year  to 
year;  by  virtue  of  which  said  demise  the  plaintiff  and  the 
said  W.  H.  Groddard  afterwards,  and  before  any  of  the  said 
times  when  &c.,  entered  into  the  said  dwelling-house  in 
which  &c.,  with  the  appurtenances,  and  became  and  were 
possessed  thereof;  and  the  plaintiff  continued  so  thereof 
possessed  from  thence  until  the  defendants  afterwards,  to 
wit,  at  the  said  several  times  when  &c.,  of  their  own  wrong, 
broke  and  entered  into  the  said  dwelling-house  in  which 
&c.,  with  the  appurtenances,  and  committed  the  said  se- 
veral trespasses  in  the  introductory  part  of  the  plea  men- 
tioned, in  manner  and  form  as  the  plaintiff  hath  above 
thereof  complained — ^verification. 

Rejoinder — ^that  the  said  demise  in  the  replication  men-  Rejoinder. 
tioned  was  a  certain  demise  made  by  the  said  Temperance 
Arden  to  the  plaintiff  and  the  said  W.  H.  Goddard  on  the 
said  18th  of  December,  1884,  by  a  certain*  agreement  in 
writing  made  and  entered  into  by  and  between  the  said 
Temperance  Arden  of  the  one  part  and  the  plaintiff  and 
the  said  W.  H.  Goddard  jointly  and  severally  of  the  other 
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Proviiofor 
re-cntiy. 


part,  whereby  the  said  Temperance  Arden  agreed  to  let 
and  the  plaintiff  and  the  said  W.  H.  Goddard  jointly  and 
severally  agreed  to  take  of  the  said  Temperance  Arden, 
from  the  25th  of  December  then  instant,  as  yearly  tenants, 
subject  to  six  months'  legal  notice  to  be  given  by  either 
party  to  the  other,  a  house  and  premises,  with  the  use  of 
fixtures  and  other  things  as  scheduled  at  the  back  thereof, 
and  appurtenances,  situate  Sec.,  at  the  clear  yearly  rental 
of  30/.,  payable  half-quarterly:  and  the  plaintiff  and  the 
said  W.  H.  Groddard  jointly  and  severally  agreed  to  pay 
the  rent  in  manner  aforesaid,  and  also  to  pay  all  land- 
tax,  sewers  rates,  &c.,  and  in  default  thereof,  and  without 
first  requiring  the  payment  by  the  plaintiff  and  the  said 
W.  H.  Groddard,  the  said  Temperance  Arden  might  and 
she  was  thereby  authorized  to  pay  the  same,  or  any  part 
thereof,  and  without  any  demand  whatsoever  recover  the 
amount  so  paid  by  distress  upon  the  said  premises  as  in 
case  of  distress  for  rent  in  arrear,  or  by  any  other  legal 
proceedings  whatsoever,  with  the  expenses  thereof  respec- 
tively :  And  the  plaintiff  and  the  said  W.  H.  Goddard  also 
agreed  to  keep  the  whole  of  the  house  and  premises  in 
good  repair  &c.;  and  the  said  W.  H.  Gh)ddard  did  thereby 
further  agree,  that,  if  the  said  rent,  or  any  part  thereof, 
should  be  unpaid  on  any  day  on  which  the  same  should 
become  due,  or  mthin  ten  days  afterwards,  or  if  the  plain- 
tiff and  W.  H.  Ooddard  should  not  at  all  times  observe 
and  keep  the  several  conditions  and  agreements  therein- 
before mentioned,  or  quit  and  deliver  up  possession  of  the 
house  and  premises  according  to  the  notice  thereinbefore 
mentioned,  then  and  in  either  of  such  cases,  and  without 
any  demand  whatsoever,  it  should  be  lawful  for  the  said 
Temperance  Arden  and  her  agents  immediately  to  enter 
upon  and  take  possession  of  the  house  and  premises,  and 
the  plaintiff  and  the  said  W.  H.  Gt>ddard,  and  all  persons 
claiming  under  them,  for  ever  to  expel  and  remove  there- 
from, without  any  legal  process  whatsoever,  and  as  effect- 
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nally  as  any  sheriff  might  do  in  case  the  said  Temperance  1843. 
Arden  had.  obtained  judgment  in  ejectment  for  the  re* 
covery  of  possession  thereof,  and  a  writ  of  habere  facias 
possessionem  or  other  process  had  issaed  on  such  judgment 
directed  to  such  sheriff  in  due  form  of  law;  and,  in  case  of 
such  entry,  and  of  any  action  being  brought  or  other  pro* 
eeedings  taken  for  the  same  by  any  persons  whomsoever, 
the  defendants  might  plead  leave  and  license  in  bar  thereof, 
and  the  said  agreement  might  be  used  as  conclusive  evi- 
dence of  the  leave  and  license  of  the  plaintiff  and  the  said 
W.  H.  Goddard,  their  executors  or  administrators,  or  any 
persons  claiming  any  interest  or  possession  from  or  under 
them,  to  the  said  Temperance  Arden,  her  executors  and 
administrators,  and  all  persons  acting  therein  by  their  or 
any  of  their  order,  for  the  entry  or  trespasses  or  other  mat- 
ters to  be  complained  of  in  such  action  or  other  proceed- 
ings :  by  virtue  of  which  said  agreement  the  plaintiff  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit, 
on  the  said  25th  of  December,  1834,  entered  into  and  upon 
the  said  premises,  being  the  said  dwelling-house  in  the  de- 
claration and  in  the  said  replication  to  the  said  last  plea 
mentioned,  and  became  and  was  possessed  thereof  for  the 
said  term  so  thereof  granted  as  aforesaid :  Averment,  that 
afterwards,  and  after  the  making  of  the  said  agreement, 
and  before  the  commencement  of  this  suit,  and  during  the 
continuance  of  the  said  term,  and  whilst  the  plaintiff  was  so 
in  the  possession  of  the  demised  premises  as  aforesaid  under 
and  by  virtue  of  the  said  demise,  to  wit,  on  the  25th  March, 
1844,  a  large  sura  of  money,  to  wit,  the  sum  of  30/.,  of  the  rent 
aforesaid,  for  one  year  of  the  said  term  ending  on  the  day 
and  year  last  aforesaid,  and  then  last  elapsed,  became  and 
was  due  and  payable  from  the  plaintiff  to  the  said  Temper- 
ance Arden  under  and  by  virtue  of  the  said  agreement, 
and  was  then  demanded  by  the  said  Temperance  Arden  of 
the  plaintiff  and  the  said  W.  H.  Goddard,  and  was  at  the 
said  several  times  when  &c.  in  the  declaration  mentioned, 
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and  still  is,  in  arrear  and  unpaid;  wherefore  the  defend-- 
ants,  as  the  agents  of  the  said  Temperance  Arden,  and  by 
her  command,  on  the  said  first  day  when  &c.  in  the  decla- 
ration mentioned,  and  whilst  the  said  plainti£f  was  so  in 
the  possession  of  the  said  demised  premises  as  aforesaid, 
and  during  the  said  term,  did,  in  pursuance  of  the  power 
contained  in  the  said  agreement,  enter  into  and  upon  the 
said  dwelling-house  in  which  &c.,  for  the  purpose  and  with 
the  intent  of  taking  possession  of  the  same,  as  authorized 
by  the  said  agreement;  and  thereupon  the  defendants 
then  requested  the  plaintiff  to  go  and  depart  from  and  out 
of  the  said  dwelling-house,  which  the  said  plaintiff  then 
wholly  refused  to  do,  whereupon  the  defendants,  as  such 
agents,  and  by  such  command  as  aforesaid,  at  the  said 
time  first  above  mentioned,  gently  laid  their  hands  upon 
the  plaintiff  in  order  to  remove,  and  then  did  remove  the 
plaintiff  firom  and  out  of  the  said  dwelling-house ;  and,  be- 
cause the  said  goods  and  chattels  in  the  declaration  men- 
tioned, before  and  at  the  said  several  times  when  &c.,  were 
wrongfully  in  and  upon  the  said  dwelling-house  incumber- 
ing the  same  and  doing  damage  there,  they  the  defendants, 
at  the  said  time  when  &c.,  seized  and  took  the  said  goods 
and  chattels  in  the  said  dwelling-house  there  so  incumber- 
ing the  same  as  aforesaid,  and  removed  and  carried  away 
the  same  to  a  small  and  convenient  distance,  to  wit,  in  the 
parish  aforesaid,  and  there  left  the  same  for  the  use  of  the 
plaintiff,  doing  no  Uinnecessary  damage  on  the  occasion 
aforesaid,  as  they  lawfully  might  for  the  cause  aforesaid,  &c. 
To  this  rejoinder,  the  plaintiff  demurred  specially,  as- 
signing for  cause,  amongst  others,  that  the  particular 
forfeiture  on  which  the  defendants  relied  was  not  stated 
in  the  rejoinder,  in  this,  to  wit,  it  appeared  that  the 
rent  was  payable  half-quarterly,  and  it  was  alleged  that 
a  year's  rent  became  due  on  the  25th  of  March,  1841, 
which  included  eight  half-quarterly  payments,  and  eight 
causes  of  forfeiture,  and  it  did  not  appear  on  which  of 
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those  forfeitures  the  defendants  relied  as  putting  an  end         1843. 
to  the  said  term  and  justifying  the  trespasses  in  the  de-     kavanaoh 
elaration  complained  of;  and  in  this  respect  the  said  re-  v- 

joinder  was  double  and  multifarious^  and  no  single  surre- 
joinder could  be  pleaded  thereto.    Joinder. 

Bompaa,  Serjeant,  in  support  of  the  demurrer,  submitted 
that  the  rejoinder  was  bad,  for  that  the  plaintiff  had  no 
right  to  enter  until  ten  days  after  default  made,  and  there 
was  no  averment  that  the  ten  days  had  elapsed  before  the 
entry,  and  the  Ciourt  could  not  infer  it. 

Channell,  Serjeant,  contra. — ^The  proviso  gives  two  dis- 
tinct rights  of  re-entry,  the  one  for  non-payment  of  the 
rent  on  any  day  on  which  the  same  should  become  due, 
the  other  for  non-payment  within  ten  days  afterwards.  In 
Doe  d.  Rudd  v.  Golding,  6  Moore,  331,  where  a  lease  con- 
tained two  clauses  for  re-entry,  the  one  in  case  the  yearly 
rent  of  3001.  was  in  arrear  thirty  days  after  it  became  pay- 
able, and  the  other  in  case  the  yearly  rent  were  in  arrear, 
which  WAS  stated  to  be  payable  half-yearly,  at  Lady-day 
and  Michaelmas ;  it  was  held  that  the  landlord  had  a  right 
to  re-enter  on  non-payment  of  each  half-year's  rent — the 
former  clause  merely  containing  the  description  of  the 
amount  to  be  annually  paid,  and  the  latter  the  times  for 
payment.  Here,  if  the  proviso  for  re-entry  for  non-pay- 
ment within  ten  days  after  the  day  on  which  the  rent 
should  become  due  is  inconsistent  with  the  proviso  for  re- 
entry for  non-payment  on  the  day,  one  of  them  must  be 
rejected;  and,  rejecting  the  former,  the  rejoinder  shows  a 
perfect  right  to  re-enter.  Taking  the  other  view,  the  re- 
joinder shows  that  more  than  ten  days  must  have  elapsed 
since  some  one  of  more  of  the  half-quarterly  payments  be- 
came ducr  [Tindal,  C.  J. — That  lets  in  the  objection  as  to 
duplicity.]  Undoubtedly,  if  this  is  to  be  looked  at  as  a 
condition  at  common  law,  it  is  open  to  that  objection:  but, 
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1843.        in  Doe  d.  Davis  v.  Eham,  M.  &  M.  189,  it  was  held  by  Lord 

Kavanagb     Tenterden  that  provisoes  for  re-entry  in  leases  are  to  be 

v*  construed  like  other  contracts,  and  not  with  the  strictness 

0DD6S*  ' 

of  conditions  at  common  law.  [CoUman,  J. — ^This  is  not 
so  much  a  question  as  to  the  construction  of  the  proviso, 
as  a  question  as  to  the  mode  of  pleading  it.]  In  Doe  d. 
Wheeldon  v.  Pati/,  3  C.  &  F.  663,  in  ejectment  to  recover 
demised  premises  for  non-payment  of  rent,  under  the  usual 
proviso  for  re-entry  on  non-payment  for  twenty-one  days, 
it  appeared  that  the  rent  was  payable  quarterly,  and  that 
a  demand  of  more  than  one  quarter's  rent  was  made  on 
the  twenty-first  day,  at  one  o'clock;  and  Lord  Tenterden 
held  that  only  one  quarter's  rent  should  have  been  de- 
manded, and  that  at  sunset.  If  this  had  been  a  proceed*- 
ing  at  common  law,  there  would  have  been  several  causes 
of  forfeiture;  but  here  the  whole  forms  but  one  answer, 
shewing  substantially  a  right  to  re-enter.  \Cre89well,  J. — 
For  which  half-quarter  did  you  re-enter?]  For  any  one 
that  was  ten  days  in  arrear.  [Cresswell,  J. — ^You  are  driven 
to  sever  the  year;  and,  if  once  you  sever  it,  you  rely  on 
eight  difi^erent  portions — why  upon  one  more  than  an- 
other?] It  is  enough  that  the  first  half-quarter  is  more 
than  ten  days  in  arrear. 

TiNDAL,  C.  J, — ^This  is  a  mere  point  of  pleading.  I  think 
it  is  impossible  to  read  the  agreement  set  out  in  the  rejoin- 
der without  seeing  that  the  defendant  had  no  right  of  re- 
entry until  after  the  expiration  of  ten  days  after  some  half- 
quarter's  rent  became  due :  and  the  only  question  is  whe- 
ther it  does  distinctly  appear  upon  the  record  that  any  pi^t 
of  this  rent  has  become  due  and  unpaid  ten  days  after  the 
day  on  which  the  same  was  payable.  If  the  defendant  say 
that  the  first  half-quarter  is  so  in  arrear  and  a  cause  of  for- 
feiture, the  plaintiff  will  say  that  the  last  will  do,  and  that 
the  ten  days  are  not  averred  to  have  elapsed  since  that  be- 
came due.    I  think  the  defendant  has  no  right  to  select 
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any  particular  half-quarter^  and  if  so  the  rejoinder  is  bad        1843. 
for  duplicity. 

Channell,  Serjeant^  prayed  leave  to  amend.     But — 

The  Court  said^  that^  as  there  was  already  a  plea  of 
leave  and  license  upon  the  record  (1)^  they  could  not  in 
favour  of  a  forfeiture  allow  an  amendment. 

Judgment  for  the  plaintiff. 
(1)  See  a  further  report  of  this  case,  post,  Vol.  7. 


ToDD  V.  Crosby.  JFednesdw, 

^  April  2eth, 

C'HANNELL,  Serjeant,  moved  for  a  distringas  to  compel  The  Coart  rc- 

appearance. — ^The  affidavit^  though  it  stated  several  calls  at  a  distringas  to 

the  defendant's  dwelling-house,  did  not  distinctly  allege  ^^^he^ffi!'' 

that  any  of  them  had  been  made  pursuant  to  appointment :  davit  not  stat- 

but  this  the  learned  Serjeant  submitted  was  not  neces-  appointments 

,  1  i»  1        •  I       had  been  made. 

sary  where  it  clearly  appeared  from  the  curcumstances  de- 
posed to  that  the  purpose  of  the  visits  was  well  known^ 
and  the  party  was  evidently  keeping  out  of  the  way  ta 
avoid  service. 

Per  Curiam. — ^There  must  be  two  appointments  made 
and  kept. 

Rule  refused. 
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\S43. 

Thursday^  BuBOESS  V,  Lanolet. 

^prtl  27th,     fj^ 

The  Court  re-  i-  HIS  was  an  actiou  of  debt  brought  to  recover  the  SQia 
^cfvcrfict,  of  47>.  16*.  3d.,  the  price  of  a  phaeton  sold  and  delivered 
Sr-t  b* tif "  ^y  *^®  plaintiff  to  the  defendant  The  cause  was  tried  he- 
plaintiff's  fore  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  the  last 
that™D€  of  th^  term.  It  appeared  that  the  sale  took  place  in  August,  1842, 
Court^'i^^the  ®^^  ^^**  ^^^  action  was  commenced  in  September.  The 
presence  of       oulv  question  at  issue  between  the  parties  was  whether  the 

others  of  the  ,  ,     ,  ,  ,       - 

jury  then  pre-    phactou  had  been  sold  for  cash  or  at  a  credit  of  twelve 

sent  in  Court/'  .* 

and  uncontra-     moutlis. 

^^i^uJef  ^"*'      The  jury  returned  a  verdict  for  the  defendant. 

after  the  deli- 

▼erdict,  and  Shce,  Serjeant,  on  a  former  day  in  this  term,  moved  for 

w wMpay^  a  new  trial,  on  the  ground  of  alleged  misconduct  on  the 
them  their  fees,  part  of  the  jury. — ^The  motion  was  founded  upon  an  affida- 

that  the  verdict     ,  ,     . 

had  been  de-  vit  by  the  plaintiff's  attorney,  which  stated,  that  the  case 
^  ^  °  '  having  been  summed  up  to  the  jury,  they  retired  to  con- 
sider of  their  verdict ;  that  the  Lord  Chief  Justice  left  the 
Court,  it  being  arranged  that  the  verdict  should  be  received 
by  the  officer ;  that  the  jury  were  absent  for  nearly  an  hour, 
and  on  their  return  into  Court,  being  asked  by  the  officer 
whether  they  had  agreed  on  a  verdict,  the  foreman  replied 
in  the  affirmative,  and  said  they  found  for  the  defendant, 
but  that  they  recommended  that  each  party  should  pay  his 
own  costs;  that  the  officer  thereupon  informed  the  jury 
that  such  recommendation  could  not  form  part  of  their 
verdict,  but  that  the  verdict  must  be  entered  generally  for 
the  defendant;  that,  immediately  on  the  delivery  of  the 
verdict,  an  officer  of  the  Court  offered  and  paid  to  the  jury 
the  accustomed  fees  :  that,  just  as  the  payment  of  such  fees 
was  concluding,  and  before  the  jury  had  retired  from  the 
Court,  one  of  them,  in  the  presence  and  hearing  of  the 
several  members  of  the  jury  remaining  in  Court,  openly 
and  publicly  announced,  remarking  on  the  verdict  which 
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had  just  been  recorded^  that  they  the  said  jury  never  should        1843 
have  agreed  as  to  a  verdict  in  the  said  cause,  but  that  they 
were  equally  divided^  being  six  for  the  plaintiflf  and  six  for 
the  defendant,  and  that  none  of  the  said  jury  would  give 
way,  but  that  they  the  said  jury  had  agreed  to  put  the 
names  of  the  said  jury  into  a  hat,  and  resolved  that  the 
names  should  be  drawn  by  the  foreman,  and  the  first  name 
drawn,  whether  for  the  plaintiff  or  defendant,  should  go  on 
the  opposite  side  to  that  for  which  he  was  for  finding  a  ver- 
dict, and  that  thereupon  the  said  jury  should  give  their 
verdict  in  Court  for  the  party  who  had  by  such  means  the 
majority  of  jurors,  and  should  recommend  that  each  party 
should  pay  his  own  costs  of  the  action;  and  the  said  juror 
declared  that  accordingly  such  plan  was  adopted,  and  that 
the  name  first  drawn  was  of  a  juror  in  favour  of  the  plain- 
tiff, whose  voice  was  thereupon  reckoned,  according  to  the 
said  arrangement,  for  the  defendant,  and  thereupon  the  said 
jury  had  returned  into  Court  and  given  their  verdict  as 
before  mentioned;  that  the  declaration  or  statement  so 
made  by  the  said  juryman  was  made  in  Court  immediately 
after  the  giving  of  the  said  verdict,  and  in  the  presence  of 
the  others  of  the  said  jury  in  this  cause  then  being  present 
in  Court  and  hearing  the  same;  and  that  such  declaration 
or  statement  was  not  disavowed  nor  denied  nor  contradicted 
by  any  one  of  the  said  jury,  but  that,  on  the  contrary,  one 
of  the  said  jury  who  was  at  that  moment  appealed  to  by 
the  said  member  of  the  said  jury  who  made  the  above 
statement  as  to  the  mode  in  which  the  said  verdict  had 
been  obtained,  as  to  whether  he  the  said  juror  appealed  to 
had  not  been  for  the  plaintiff  before  the  said  drawing  of  the 
said  names  of  the  said  jury,  the  said  juror  so  appealed  to 
replied,  no,  that  he  was  for  the  defendant,  and  that  he  the 
said  juror  so  appealing  to  him  had  had  to  come  on  their, 
that  is,  the  defendant's,  side;  that  the  deponent  verily  be- 
lieved that  the  verdict  so  given  for  the  defendant  was  ob- 
tained by  the  means  of  drawing  a  lot  for  the  same,  so 
mentioned  by  the  said  juror  to  have  been  resorted  to  aar 
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1843.  aforesaid;  and  that  the  statement  of  the  said  juryman  as 
to  the  drawing  as  aforesaid  was  made  in  the  presence  and 
hearing  of  the  officer  of  the  Court. — ^The  learned  Serjeant 
submitted  that  the  affidavit  disclosed  such  misconduct  on  the 
part  of  the  jury  that  their  verdict  must  be  set  aside.  [Cress^ 
well,  J. — ^It  has  long  since  been  decided  that  the  affidavit  of 
a  juryman  as  to  circumstances  tending  to  impeach  the  pro- 
priety of  the  verdict  will  not  be  received  (2) :  and^  if  his  affi- 
davit cannot  be  received,  how  can  we  act  upon  a  mere  state- 
ment made  by  him  ?  Had  the  information  come  from  the 
officer  who  had  charge  of  the  jury,  the  case  would  have  been 
different  (3)].  The  statement  was  made  at  the  time,  and  in 
the  presence  of  the  other  jurymen.  [Erakine,  J.,  referred  to 
Straker  v.  Graham,  7  Dowl.  223,  4  M.  &  W.  721,  where  a 
rule  for  a  new  trial  was  obtained  upon  (amongst  others)  an 
affidavit  of  the  plaintiff's  attorney  that  one  of  the  jury  had 
told  him  that  the  jury  had  decided  upon  their  verdict  by 
tossing  up  :  Lord  Abinger  said  :  "  I  am  clearly  of  opinion 
that  we  can  take  no  notice  of  this  affidavit.  If  I  had  been 
aware  of  it,  I  should  never  have  consented  to  its  being 
placed  upon  the  files  of  the  Court.  It  would  be  improper 
to  receive  the  affidavit  of  a  juryman ;  and  certainly  every 
thing  that  would  go  to  reject  that  would  equally  apply  to 
the  exclusion  of  this,  which  is  merely  hearsay  evidence  of 
his  statement.  If,  however,  I  had  the  evidence  of  any  per- 
son who  had  seen  the  jurymen  toss  up,  or  put  dice  into  a 
box,  I  should  think  it  right  to  set  the  verdict  aside.'' 
Parke,  B.,  said :  "  Where  the  jury  have  unanimously  con- 

(2)  See  Onions  v,  Naish,  7  Price,  pasted  within  their  knowledge 
203 ;  Ramadge  v.  Ryan,  2  M.  &  touching  the  delivery  of  the  ver- 
Scott,  421,  9  Bing.  333.  diet  and  the  dissent  of  some  of  the 

(3)  InRext7.Wooller,6  M.&Sel.  jury  at  the  time  are  admissihle  ; 
366,  it  was  held  that  the  affidavits  and,  if  the  Court  see  reason  to 
of  individual  jurors  to  impugn  a  think  that  some  of  the  jury  may 
verdict  recorded,  on  the  ground  not  have  heard  what  passed  at  the 
that  it  was  not  given  with  their  time  of  delivering  the  verdict  hy 
assent,  are  not  receivahle,  but  tlie  the  foreman,  they  will  direct  aaew 
affidavits  of  bystanders  as  to  what  trial. 
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curred  in  a  yerdict  delivered  in  open  Court,  I  think  it 
would  be  extremely  dangerous  to  admit  an  affidavit  of  this 
sort  to  overthrow  it :  therefore  I  wish  distinctly  to  say  that, 
I  cannot  attend  for  a  moment  to  the  affidavit,  but  that  I 
reject  it  entirely."  And  Alderson,  B.,  said :  "  It  is  entirely 
against  policy  to  allow  a  juryman  to  make  an  affidavit  of 
any  thing  which  passes  in  agreeing  to  a  verdict.  This  affi- 
davit, being  hearsay,  must  necessarily  stand  lower  than  that 
of  a  juryman.  I  entirely  concur  in  the  rejection  of  this 
affidavit,  and  I  think  that  this  important  rule  should  be 
strictly  adhered  to  whenever  the  question  is  in  any  way 
raised."]  There  the  statement  made  by  the  juryman  to 
the  attorney  does  not  appear  to  have  been  made,  as  here, 
at  the  very  moment  of  the  delivery  of  the  verdict. 

TiNDAL,  C.  J.— Upon  general  principles,  we  think  the 
rule  prayed  in  this  case  should  be  refused  :  but,  under  the 
particular  circumstances,  we  will  apply  to  the  associate  in 
order  to  learn  from  him  whether  any  thing,  and  what,  took 
place  in  his  presence  at  the  time  of  the  delivery  of  the  ver- 
dict, that  ought  to  induce  the  Court  to  alter  their  deter- 
mination. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  said  : — ^We  have  inquired  of  the  asso- 
ciate as  to  what  passed  in  his  presence  on  the  taking  of  the 
verdict  in  this  cause ;  and  all  he  says  is,  that,  in  answer  to 
questions  put  by  him  to  the  jury,  they  said  they  found  a 
yerdict  for  the  defendant,  but  recommended  that  each  party 
should  pay  his  own  costs ;  that  he  thereupon  informed  them 
that  they  had  nothing  to  do  with  the  question  of  costs,  and 
again  asked  them  if  they  had  agreed  as  to  the  verdict^  when 
they  immediately  returned  a  verdict  for  the  defendant. 
Under  these  circumstances,  we  think  the  present  case  faUs 
within  the  principle  laid  down  in  Straker  v.  Graham,  and 
consequently  that  the  rule  must  be  refused. 

Rule  refused. 
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FuRNiYALL  V.  CooMBEs  and  Others. 

x  HIS  was  an  action  of  covenant.  The  declaration  stated, 
that,  theretofore,  to  wit,  on  the  11th  of  May,  1841,  by  an 
indenture  then  made  between  the  plaintiff  of  the  first  part, 
Charles  Bleaden  andCharlesFarnivall  of  the  second  part  (4), 


1843. 

Friday, 
April  28M. 
By  indenture 
between  the 
plaintiff  of  the 
first  part,  two 
sureties  of  the 
second  part, 

ante  of  the  third  and  the  defendants  of  the  third  part  (which  said  indenture, 
Sff^und'ertoL'k'"  ^®^°&  ^  *®  possession  of  the  defendants,  the  plaintiff  can- 
to  do  certain      ^ot  shew  to  the  Court  here  &c.),  the  plaintiff  covenanted, 

repairs  to  the  //  r 

parish  church  Contracted,  and  agreed  with  the  defendants  and  their  suc- 
ia  consideration  cessors  and  assigns,  churchwardens  and  overseers  of  the 
poor  for  the  time  being  of  the  parish  of  St.  Botolph  with- 
out Aldgate,  in  the  city  of  London  and  county  of  Middle- 
sex, that  the  plaintiff,  his  executors  or  administrators, 
should,  for  the  consideration  thereinafter  mentioned,  within 
the  space  or  time  of  five  calendar  months  from  the  day  of 
the  date  of  the  said  indenture,  do,  perform,  and  execute,  or 
cause  and  procure  to  be  done,  performed,  and  executed  in 
and  to  the  said  parish  church  of  St.  Botolph  without  Aid- 


of  the  covenante 
and  agree- 
mente  on  the 
plaintiff's  part, 
the  defendante, 
"churchwar- 
dens and  over- 
.  seers  of  the 
poor  of  the 
parish  of  St.  B., 
for  themselres, 
and  for  their 
successors, 
churchwardens 

and  overseers  of  gate  aforesaid,  all  the  works  and  repairs  mentioned  or  re- 

the  said  parish, 

and  their  as-  ferred  to  in  the  specification  thereinafter  contained,  and 
signs,  did  there- 
by covenant 
and  promise 
with  and  to  the 
plaintiff,  his 
executors  and 
administrators, 
that  they  the 
said  churchwar- 
dens and  over- 
seers of  the  poor,  their  successors  or  assigns,  should  and  would  well  and  truly  pay  or  cause  to  be  paid 
unto  the  plaintiff,  his  executors  or  administrators,''  the  sum  agreed  upon,  by  certain  instalmente. 
The  indenture  contained  a  proviso,  that  "  nothing  in  those  presente  contained  should  extend  or  be 
deemed,  adjudged,  oonstrned,  or  taken  to  extend  to  any  personal  covenant  of  or  obligation  upon 
the  said  several  persons  parties  thereto  of  the  third  part,  or  in  any  wise  personally  aiffect  them, 
any  or  either  of  them,  their  or  any  or  either  of  their  executors,  administrators,  goods,  effects,  or 
estates,  in  their  private  capacity, but  should  be  and  was  intended  to  be  binding  and  obligatory  upon 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  St.  B.,  and  their  successors  for 
the  time  being,  as  such  churchwardens  and  overseers  of  the  poor,  but  not  further  or  otherwise:" 
— Held,  that  the  original  covenant  was  a  personal  covenant  by  the  defendants  to  pay  the 
money;  and  that  the  proviso  was  repugnant  thereto  and  inconsistent  therewith,  and  therefore  void. 

(4)    These  were  sureties  for  the  due  performance  of  the  contract  by 
the  plaintiff. 


according  to  such  specification  and  the  drawings  therein- 
after also  contained,  and  finish  and  complete  the  whole  of 
such  works  and  repairs  within  the  time  aforesaid  in  a  good, 
proper,  workmanlike,  and  substantial  manner  under  the 
direction  and  to  the  satisfaction  of  Messrs.  Wyatt  & 
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Brandon,  aurveyora  and  architects,  or  other  the  aunreyors  1843. 
or  surveyor,  architects  or  architect  for  the  time  being  of 
the  said  churchwardens  and  overseers,  their  successors  or 
assigns,  fit  for  use  and  Divine  Service  to  be  performed 
therein,  &c.,  &c.:  and  that,  in  consideration  of  the  cove- 
nants and  agreements  therein  contained  on  the  part  of  the 
plaintiff,  they  the  said  several  persons  parties  thereto  of 
the  third  part,  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St.  Botolph  aforesaid,  ybr  themselves  and  for 
(heir  successors^  churchwardens  and  overseers  of  the  said 
parish,  and  their  assigns,  did  thereby  covenant  and  promise 
with  and  to  the  plaintiff,  his  executors  and  administrators, 
that  they  the  said  churchwardens  and  overseers  of  the  poor, 
their  successors  or  assigns,  should  well  and  truly  pay  or 
cause  to  be  paid  unto  the  plaintiff,  his  executors  or  ad- 
ministrators, the  sum  of  11692.,  or  such  other  increased  or 
diminished  sum  as  the  said  surveyors  and  architects,  sur- 
veyor or  architect  for  the  time  being  as  aforesaid  should 
under  the  powers  aforesaid  certify  between  the  said  several 
parties  to  be  the  proper  sum  to  be  paid  for  the  works  and 
repairs,  by  the  instalments,  at  the  several  times,  and  in 
manner  thereinafter  mentioned,  that  is  to  say,  one  third  of 
the  amount  thereof  within  two  months  from  the  com- 
mencement of  the  worksj  one  other  third  part  thereof  at 
the  time  of  the  completion  of  the  said  several  works,  and 
the  remaining  one  third  thereof  at  the  expiration  of  one 
calendar  month  from  the  time  of  such  completion  of  the 
said  works  and  repairs;  as  by  the  said  indenture,  reference 
being  thereunto  had,  would  appear :  Averment,  that,  after 
making  the  said  indenture,  to  wit,  on  the  day  and  year 
aforesaid,  he  the  plaintiff  did,  performed,  and  executed, 
and  caused  and  procured  to  be  done,  performed,  and  exo« 
cuted  in  and  to  the  said  parish  church  all  the  works  and 
repairs  mentioned  and  referred  to  in  the  said  specification 
according  to  such  specification  and  the  said  drawings, 
wd  finislied  and  completed  the  whole  of  said  works  and. 
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1843.         repairs  in  a  good^  proper^  workmanlike^  and  substantial 

FuInivall     nianner,  under  the  direction  and  to  the  satisfaction  of 

^    *•  the  said  Messrs.  Wyatt  &  Brandon,  fit  for  use  and  for 

Divine  Service  to  be  performed  therein,  &c,  &c.     Breach, 

Breach — ^non- • 

payment  of  the  that,  although  the  defendants  had  paid  to  the  plaintiff 
ment/andof  ^^^  of  the  said  instalments  of  the  said  sum  of  1169/.; 
additioMf  ^  ^^  ^^^  although  the  period  of  one  calendar  month  from  the 
works.  time  of  the  completion   of  the  said  works   and  repairs 

had  elapsed  before  the  commencement  of  this  suit;  and 
although  the  said  Messrs.  Wyatt  &  Brandon,  by  the  pro- 
curement of  the  defendants,  had  refused  and  neglected  to 
ascertain  and  affix  the  measure  and  value  of  the  increased 
and  additional  works  and  repairs,  or  to  certify  to  the  de- 
fendants or  to  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  for  the  time  being,  the  proper  sum  to  be 
paid  to  the  plaintiff  for  such  increased  and  additional 
works  and  repairs,  although  a  reasonable  time  in  that 
behalf  had  elapsed  before  the  commencement  of  this  suit ; 
and  although  they  were,  after  such  increased  and  additional 
works  and  repairs  were  completed,  to  wit,  on  the  day  and 
year  aforesaid,  requested  by  the  plaintiff  so  to  do;  yet  the 
defendants  did  not  nor  would  pay  to  the  plaintiff  the  said 
remaining  one  third  part  of  the  said  sum  of  1169/.,  the  same 
amounting,  to  wit,  to  389/.  ISs.  44.,  and  the  said  amount 
of  the  measure  and  value  of  the  said  increased  and  addi- 
tional works  and  repairs,  or  either  of  the  said  sums  of  money, 
or  any  part  thereof,  and  the  same  still  remained  wholly  due 
and  unpaid  to  the  plaintiff,  &c. 
Pint  plea.  The  defendants,  confessing  that  the  said  indenture,  at 

the  time  of  the  plaintiff  so  declaring,  was  and  still  is  in 
their  possession,  so  that  the  plaintiff  could  not  nor  can 
produce  the  same  to  the  Court  here  as  in  the  declaration 
alleged,  craved  oyer  thereof.  The  indenture  was  then  set 
out  in  hsec  verba.  It  purported  to  bear  date  the  llth  of 
May,  1841,  and  to  be  made  between  James  Furnivall  (the 
plaintiff)  of  the  first  part,  Charles  Bleadon  and  Charles 
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Fumivall  of  the  second  part^  and  Robert  Coombea^  Edward         1843. 
Jones^  Charles  Robert  CoUman,  and  Isaac Simmonds,  church-     YvZuvAih 
i^ardens  of  the  said  parish  of  St.  Botolph  without  Aldgate,  ^' 

in  the  city  of  London  and  county  of  Middlesex  aforesaid^ 
and  William  Pattinson^  Robert  Clarter^  Samuel  Hawkins 
Jutsnm^  John  Neal^  John  Outhwaite^  and  Stephen  BoxaU, 
overseers  of  the  poor  of  the  said  parish^  of  the  third  part: 
and^  after  setting  out  the  covenants  entered  into  by  the 
plainti£f,  which  were  described  as  being  entered  into  with 
the  said  several  persons  parties  thereto  of  the  third  part, 
and  their  successors  and  assigns^  churchwardens  and  over* 
seers  of  the  poor  for  the  time  being  of  the  parish  of  St, 
Botolph  tvithout  Aldgate,  proceeded  as  follows: — ^And  in  Coyenantto 
consideration  of  the  covenants  and  agreements  herein  ^^' 
contained  on  the  part  of  the  said  James  Fumivall,  they 
the  said  several  persons  parties  hereto  of  the  third  part, 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
St.  Botolph  aforesaid,  for  themselves  and  for  their  successors, 
churchwardens  and  overseers  of  the  said  parish,  and  their 
assigns,  do  hereby  covenant  and  promise  with  and  to  the 
said  James  Furnivall,  his  executors  and  administrators, 
that  they  the  said  churchwardens  and  overseers  of  the  poor, 
their  successors  or  assigns,  shall  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  James  Fumivall,  his  executors  or 
administrators,  the  sum  of  1169/.,  or  such  other  increased 
or  diminished  sum  as  the  said  surveyors  and  architects, 
surveyor  or  architect  for  the  time  being  as  aforesaid,  shall 
under  the  powers  aforesaid  certify  between  the  said  several 
parties  to  be  the  proper  sum  to  be  paid  for  the  works  and 
repairs,  by  the  instalments,  at  the  several  times,  and  in  man- 
ner thereinafter  mentioned,  that  is  to  say,  one  third  of  the 
amount  thereof  within  two  months  from  the  commence- 
ment of  the  works,  one  other  third  part  thereof  at  the  time 
of  the  completion  of  the  said  several  works,  and  the  remain- 
ing one  third  part  thereof  at  the  expiration  of  one  calendar 
month  from  the  time  of  such  completion  of  the  said  works 
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1843. 


Proviso. 


Averment  that 

defendants 

oeas6dtob« 

chorchwardens, 

&c.,  before  the 

commencement 

of  the  suit. 


Second  plea: 
the  works  and 
repairs  not 
done  within 
the  five  months. 


Replication  and 
demurrer  to  the 
first  plea. 


and  repairs :  Provided  always  that  nothing  in  these  presentl 
contained  shall  extend  to,  or  be  deemed,  adjadged,  con- 
strued, or  taken  to  extend  to  any  personal  covenant  of  or 
obligation  upon  the  said  several  persons  parties  hereto  of 
the  third  part,  or  in  any  wise  personally  affect  them,  any 
or  either  of  them,  their  or  any  or  either  of  their  executors, 
administrators,  goods,  effects,  or  estates,  in  their  private 
capacity,  but  shall  be  and  is  intended  to  be  binding  and 
obligatory  upon  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  St.  Botolph,  and  their  successors  for  the 
time  being,  as  such  churchwardens  and  overseers  of  the 
poor,  but  not  farther  or  otherwise,  &c.,  &c.  The  plea  then 
proceeded  to  state,  that,  before  the  said  sums  in  the  decla- 
ration alleged  to  have  become  due  and  payable  to  the  plain- 
tiff, or  any  or  either  of  them,  or  any  part  thereof,  became 
due,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  29th  of  March,  184S,  the  defendants  ceased  being 
churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  St.  Botolph,  and  they  were  not  at  any  time  since  or  at 
the  commencement  of  this  suit  such  churchwardens  and 
overseers — verification. 

The  second  plea — as  to  the  cause  of  action  in  the  decla- 
ration mentioned  in  respect  of  the  defendants  not  paying 
to  the  plaintiff  the  said  remaining  one  third  part  of  the  said 
sum  of  1169^:,  amounting  to  889/.  18^.  4rf.— stated  that  the 
plaintiff  did  not  within  the  space  or  time  of  five  calendar 
months  from  the  day  of  the  date  of  the  said  indenture  do, 
perform,  or  execute,  or  cause  or  procure  to  be  done,  per** 
formed,  or  executed  in  and  to  the  said  pariah  church  all  the 
works  and  repairs  so  covenanted  and  agreed  by  him  to  be 
done, performed,  and  executed,  as  in  the  declaration  alleged; 
concluding  to  the  country. 

And  the  plaintiff,  as  to  the  plea  of  the  defendants  by 
them  firstly  above  pleaded,  so  far  as  the  same  related  to 
the  defendants  Isaac  Simmonds  and  Stephen  BoxaU,  said 
that  the  defendant  Isaac  Simmonds  continually  from  the 
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time  of  making  the  said  indenture  until  and  at  the  several  1843. 
times  when  the  several  sums  of  money  in  the  declaration 
mentioned  became  due  and  payable^  from  thence  until  and 
at  the  commencement  of  this  suit,  was  and  still  is  church- 
warden of  the  said  parish,  and  the  defendant  Stephen 
Boxall  continually  from  the  time  of  making  the  said  in- 
denture until  and  at  the  several  times  when  the  several 
sums  of  money  became  due  and  payable  to  the  plaintiff 
and  from  thence  until  and  at  the  commencement  of  this 
suit  was  and  still  is  overseer  of  the  poor  of  the  said  parish ; 
without  this  that  the  defendants  Isaac  Simmonds  and 
Stephen  Boxall,  or  either  of  them,  ceased  being  church- 
warden or  overseer  of  the  poor  of  the  said  parish,  in  manner 
and  form  as  in  the  said  first  plea  alleged—- condnding  to  the 
country.  And  as  to  the  same  plea  so  far  as  it  related  to 
the  other  defendants,  the  plaintiff  said  that  the  same  plea 
was  not  sufficient  in  law,  for  that  the  same  plea  did  not 
avoid  the  declaration,  and  the  other  defendants,  by  ceasing 
to  be  churchwardens  and  overseers,  were  not  excused  or 
discharged  from  the  performance  of  the  covenant  upon 
which  the  plaintiff  had  declared,  and  the  said  indenture 
did  not  provide  that  the  defendants  should  cease  to  be 
liable  for  the  performance  of  the  said  covenant  when  they 
ceased  to  be  churchwardens  and  overseers,  nor  did  they 
cease  to  be  liable  on  the  said  covenant  when  they  ceased 
to  be  churchwardens  and  overseers — ^that  the  proviso  in  Proviso  repug- 
the  said  indenture  was  repugnant  to  the  said  covenant,  and  "*"  *^ 
void,  and  was  an  illegal  and  firaudulent  attempt  on  the 
part  of  the  defendants  to  render  their  successors  and  the 
future  inhabitants  of  the  parish  liable  for  the  said  repairs 
of  the  said  church,  the  price  and  value  of  which  repairs  the 
defendants  were  bound  by  law  to  retain,  and  it  might  be 
presumed  did  retain,  out  of  monies  in  their  hands  before 
and  at  the  time  of  making  the  said  indenture — that  it  did  not 
appear  in  or  by  the  said  first  plea  that  the  said  other  defend- 
ants, or  any  or  either  of  them,  ever  were  churchwardens  oiuf 
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1843.  overseers,  and  the  averment  in  the  same  plea  that  the  de- 
fendants had  ceased  to  be  churchwardens  and  overseers 
was  uncertain,  and  tended  to  raise  an  immaterial  issue, 
and  was  consistent  with  the  fact  of  some  of  the  defendants 
still  being  churchwardens  and  some  overseers. 
Demurrer  to  The  plaintiff  also  demurred  specially  to  the  second  plea, 

t  aeoon  p  ea.  j^ijgging  fQj.  causes — that  it  was  not  by  the  said  indenture 
and  the  covenant  of  the  defendants  in  the  declaration,  a 
condition  precedent  to  the  payment  of  the  said  sum  of 
889/.  13^.  4^.  in  the  declaration  mentioned,  that  the  plain- 
tiff should  within  the  space  or  time  of  five  calendar  months 
from  the  day  of  the  date  of  the  said  indenture,  do,  per- 
form, or  execute,  or  cause  or  procure  to  be  done,  per- 
formed, or  executed,  in  and  to  the  said  parish  church  all 
the  works  and  repairs  covenanted  and  agreed  by  the  plain- 
tiff to  be  done,  performed,  and  executed,  nor  did  the  plain- 
tiff by  the  said  indenture  covenant  to  do,  perform,  or 
execute,  or  cause  to  be  done,  performed,  or  executed,  all 
such  works  and  repairs  within  such  space  of  time — that 
the  plea  was  immaterial  in  this,  to  wit,  that  it  tied  the 
plaintiff  to  prove  a  strict  and  literal  performance  of  all  the 
works  and  repairs  covenanted  to  be  done  within  the  said 
space  of  time,  whereas  a  substantial  performance  of  such 
works  was  sufiScient  within  the  true  intent  and  meaning  of 
said  indenture,  and  it  was  not  necessary  that  all  the  said 
works  and  repairs  should  be  done,  if  the  works  and  re- 
pairs were  finished  and  completed  within  such  time,  in  a 
good,  proper,  workmanlike,  and  substantial  manner,  to  the 
satisfaction  of  the  said  architects,  fit  for  use  and  Divine 
Service  to  be  performed  in  such  church;  and  the  said 
works  and  repairs  might  have  been  so  finished  within  such 
time,  though  all  the  said  works  and  repairs  were  not  done 
— that  the  plea  was  further  immaterial,  in  this,  to  wit,  that 
all  the  works  and  repairs  might  have  been  done  within 
such  time,  and  yet  the  same  might  not  have  been  finished 
and  completed  in  manner  aforesaid  according  to  the  said 
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covenant;  and  therefore,  whichever  way  a  jury  should  find         1843. 
any  issue  joined  upon  the  second  plea,  the  same  would  be 
immaterial  and  not  decisive  of  the  cause — and  that  the 
plea  introduced  new  matter,  and  should  have  concluded 
with  a  verification,  and  not  to  the  country. 

And  the  defendants  demurred  to  the  replication  to  the  Demurrer  to 
first  plea,  assigning  for  cause,  that  the  said  replication  was  to^the^rstplwu 
an  argumentative  traverse  of  all  the  defendants  having 
ceased  being  churchwardens  and  overseers  as  in  the  first 
plea  alleged — that  the  replication  afforded  no  answer  to 
the  plea,  inasmuch  as,  allowing  that  the  said  Isaac  Sim- 
monds  continued  churchwarden,  and  that  the  said  Stephen 
Boxall  continued  overseer  of  the  poor,  as  in  the  replication 
was  alleged,  yet  that  afforded  no  ground  for  the  joinder  of 
the  other  defendants  in  the  action — and  that  the  replication 
was  in  other  respects  insufficient,  &c.     Joinders,  &c. 

Manning,  Serjeant  {Clarke,  Serjeant,  was  with  him),  for 
the  plaintiff  (5). — The  words  of  the  covenant  clearly  im- 
port a  personal  contract  on  the  part  of  the  defendants. 
It  is  true,  they  are  described  as  churchwardens  and  over- 
seers: but  churchwardens  and  overseers  are  not  a  corpora* 
tion,  they  have  no  joint  capacity  to  contract  as  such;  and 
therefore  the  allegation  that  they  contract  as  churchwar- 


(5)  The  points  marked  for  ar- 
gument on  the  part  of  the  plaintiff, 
were — that  the  first  plea  was  bad, 
first,  because  the  proviso  in  the 
deed  was  repugnant  and  void  ;  se- 
condly, because  it  was  illegal  in  the 
defendants  to  render  their  success 
sors  and  the  future  inhabitants  of 
the  parish  liable  for  the  repairs 
which  it  was  their  duty  to  do; 
thirdly,  because  it  did  not  shew 
that  the  defendants  had  no  parish 
money  in  their  hands  ;^  fburthly, 
because  none  of  the  defendants  ever 
were  churchwardens  and  overseers 


— that  the  second  plea  was  bad, 
because  the  covenant  to  repair  the 
church  within  five  calendar  montlis 
was  not  a  condition  precedent; 
because  it  tied  the  plaintiff  to  prove 
a  literal  and  not  a  substantial  per- 
formance of  the  covenants  on  his 
part;  and  because  it  improperly 
concluded  to  the  country.  And, 
further,  that  the  plaintiff  might 
support  his  action  against  the  two 
defendants  who  continued  church- 
warden and  overseer,  if  the  others, 
were  discharged. 


VOL.  VI. 
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1843.  dens  and  overseers  may  be  altogether  rejected^  and  the 
covenant  must  be  read  as  if  the  defendants  contracted 
personally  that  the  churchwardens  and  overseers  should 
do  a  certain  act.  The  proviso  consequently  is  repugnant 
and  void.  In  Littleton^  §  220^  it  is  said^  that,  '^  if  a  man 
would  that  another  should  have  a  rent-charge  issuing  out 
of  his  land,  but  would  not  that  his  person  be  charged  in 
any  manner  by  a  writ  of  annuity,  then  he  may  have  such 
a  clause  in  the  end  of  his  deed — ^  provided  always  that 
this  present  writing,  nor  anything  therein  specified,  shall 
any  way  extend  to  charge  any  person  by  a  writ  or  an  ac- 
tion of  annuity,  but  only  to  chaise  my  lands  and  tene- 
ments with  the  yearly  rent  aforesaid  &c.:'  then  the  land  is 
charged,  and  the  person  of  the  grantor  discharged.^'  Lord 
Coke,  commenting  thereon,  says — Co.  litt.  146.  a. — '^By 
this  section  it  appeareth,  that,  when  in  a  general  grant  the 
law  doth  give  two  remedies,  the  grantor  may  provide  that 
the  grantee  shall  not  use  one  of  them,  and  leave  the  party 
to  the  other.  But,  where  the  grantee  hath  but  one  remedy, 
there  the  remedy  cannot  be  barred  by  any  proviso;  for, 
such  a  proviso  should  be  repugnant  to  the  grant.''  So,  in 
Sir  Anthony  MUdmay^a  Case,  6  Bep.  41.  b.,  it  is  laid  down, 
that  ''  a  proviso  good  at  the  beginning,  by  consequence 
may  become  repugnant,  as,  if  a  man  by  his  deed  grants  a 
rent  for  life,  proviso  that  he  shall  not  charge  his  person, 
this  is  a  good  proviso;  yet,  if  the  rent  is  arrear,  and  the 
grantee  dies,  his  executors  shall  charge  the  person  of  the 
grantor  in  an  action  of  debt;  for,  otherwise  they  would 
be  without  remedy,  and  therefore  now  it  is  become  re- 
pugnant, and  by  consequence  void.''  These  defendants  had 
no  right  to  charge  their  successors:  they  should  not 
have  engaged  in  the  repairs  without  first  being  pre- 
pared to  pay  for  them.  In  Dyer,  3.  b.,  it  is  said,  that 
if  a  man  appoint  A.  and  B.  executors,  with  a  proviso 
that  B,  do  not  administer,  the  proviso  is  void,  and  they 
shall  sue  jointly.    ''Two  feoffees  granted  custodiam  parci 
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of  A.  to  W.  N.,  capiendo  feodo  quod  J.  S.  nuper  parca-  ^  1843. 
riu8  cepit^  proviso  quod  scriptum  non  extendat  ad  one- 
randum  one  of  the  grantors,  and  this  proviso  was  held  void; 
for,  this  restrains  all  the  effect  of  the  grant  against  him :" 
Bro.  Abr.  Conditions,  pi.  238;  Vin.  Abr.  Condition,  (A.  a), 
pL  10.  So,  in  Jenk.  Cent.  96,  Case  86,  ^'A.  makes  a 
feoffment  of  land  to  B.  with  warranty,  proviso  that  the 
warranty  shall  be  void :  this  is  a  void  proviso :  as  in  a  deed, 
an  habendum  which  is  repugnant  to  the  premises,  is  void; 
for,  both  being  in  one  instrument,  where  the  latter  clause 
is  repugnant  to  the  former,  the  latter  is  void."  In  Mary 
Partington's  Case,  10  Bep.  35.  a.,  it  is  said :  "  Suppose  that 
a  man  makes  a  gift  in  tail,  and  further  grants  that  he  may 
make  leases  for  years  or  lives  according  to  32  Hen.  8,  c.  28, 
or  to  levy  a  fine  with  proclamation  according  to  the  acts  in 
such  case,  to  bar  his  issue;  provided  always  that  he  shall 
not  make  leases  or  levy  a  fine :  none  will  deny  but  such 
proviso  would  be  repugnant.'^  In  Sir  John  Davis^s  Re- 
ports, 34  b.,  it  is  said :  "  Si  feoffment  soit  fait  al  J.  S.,  et 
ses  heires,  proviso  que  ses  files  ne  enheriteront,  ceo  est  voide 
proviso.*'  In  Viner's  Abridgment,  Condition  (Z),  pi.  11, 
it  is  said,  that,  if  a  man  aliens  in  fee  upon  condition,  that, 
if  the  feoffee  or  his  heirs  make  any  assignee,  the  feoffor  or 
his  heirs  may  enter,  this  is  a  void  condition;  for,  it  is  re- 
pugnant to  the  estate *' — citing  Bro.  Conditions,  pi.  116. 
Again,  in  Jenk.  Cent.  242,  pi.  26,  it  is  laid  down  that  ''  a 
condition  annexed  to  an  estate-tail,  that  the  donee  shall 
not  marry,  is  void;  for,  without  marriage,  he  cannot  have 
an  heir  of  his  body.''  And  in  Co.  Litt.  206.  b.,  it  is  laid 
down,  that,  ''  if  a  man  make  a  feoffment  in  fee  upon  con- 
dition that  he  shall  not  alien,  this  condition  is  repugnant 
and  against  law,  and  the  state  of  the  feoffee  is  absolute. 
But,  if  the  feoffee  be  bound  in  a  bond  that  the  feoffee 
or  his  heirs  shall  not  alien,  this  is  good,  for  he  may  not- 
withstanding  alien  if  he  will  forfeit  his  bond  that  he  him* 
self  hath  made.    So  it  is  if  a  man  make  a  feoffment  in  fee 
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1843.  upon  condition  that  the  feoffee  shall  not  take  the  profits  of 
the  land^  this  condition  is  repugnant  and  against  law,  and 
the  state  is  absolute.  But  a  bond  with  a  condition  that 
the  feoffee  shall  not  take  the  profits,  is  good.  If  a  man 
be  bound  with  a  condition  to  enfeoff  his  wife,  the  condition 
is  void  and  against  law,  because  it  is  against  the  maxim  in 
law,  and  yet  the  bond  is  good;  but,  if  he  be  bound  to  pay 
his  wife  money,  that  is  good."  In  Ballman  v.  King,  4 
New  Cases,  105,  5  Scott,  382,  the  plaintiff  became  tenant 
to  the  defendant  of  certain  premises  at  the  yearly  rent 
of  250Z.  By  the  agreement  it  was  stipulated  that  the 
tenant  should  make  certain  alterations  and  do  certain 
repairs  within  the  first  year,  to  an  amount  not  less  than 
200/.,  such  repairs  &c.  '^to  be  inspected  and  approved 
of"  by  the  landlord,  and  ''to  be  done  in  a  substantial 
manner."  And  it  was  agreed  that  the  tenant  should 
be  allowed  the  sum  of  200/.  towards  such  repairs. &c.,  and 
should  be  at  liberty  to  retain  the  same  out  of  the  first  year's 
rent  of  the  premises.  It  was  held,  that  the  landlord's  ap- 
proval was  not  a  condition  precedent  to  the  tenant's  right 
to  retain  the  200/.;  and  that,  if  it  were,  it  was  performed, 
he  having  done  the  repairs  (to  the  satisfaction  of  the  jury) 
in  a  substantial  manner.  ''  The  stipulation,"  said  Tindal, 
C.  J.,  ''consists  of  two  parts — first,  that  the  work  should 
be  done  in  a  substantial  manner — secondly,  that  it  should 
be  done  to  the  satisfaction  of  the  lessor.  The  gist  of  the 
agreement  is,  that  the  work  should  be  done  in  a  substan- 
tial manner;  the  approval  of  the  lessor  was  added  for  the 
purpose  of  enabling  him  to  ascertain  that  the  work  had 
been  done.  It  never  could  have  been  intended  that  he 
should  be  allowed  capriciously  to  withhold  his  approval; 
that  would  have  been  a  condition  which  would  go  to  the 
destruction  of  the  thing  granted;  and,  if  so,  according  to 
the  well  known  rule,  the  thing  granted  would  pass  dis- 
charged of  the  condition."  That  churchwardens  and  over- 
seers cannot  make  a  retrospective  rate  for  the  purpose  of 
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reimbursing  former  officers^  or  themselves^  is  clear :  Taw- 
Hep's  Case,  2  Lord  Raym.  1009;  Dawson  v.  Wilkinson,  Cas, 
temp.  Hardw.  381;  The  King  v.  The  Chapelwardens  of 
Bradford,  12  East,  556;  The  King  v.  The  Churchwardens  of 
Dursley,  5  Ad.  &  E.  10,  6  N.  &  M.  383.— The  second  plea 
is  clearly  bad.  It  assumes  that  it  is  a  condition  precedent 
to  the  plaintiff's  right  to  recover  any  compensation,  that 
the  whole  of  the  works  and  repairs  should  be  completed 
within  the  five  months.  It  is  unnecessary  to  dte  cases  to 
shew  the  fallacy  of  such  a  proposition.  Besides,  it  intro- 
duces new  matter,  and  therefore  should  have  concluded 
with  a  verification. 


1843. 


Channell,  Serjeant  [ByleSy  Serjeant,  was  with  him),  con- 
tra (6). — ^The  argument  on  the  part  of  the  plaintiff  assumes 
that  the  covenant  is  a  clear  and  distinct  personal  covenant 


(6)  The  points  marked  for  ar- 
gument on  the  part  of  the  defend- 
ants, were  : — ^*  as  to  the  first  plea, 
so  far  as  it  related  to  the  other  de- 
fendants referred  to  in  the  de- 
taiurrer — the  defendants  will  con- 
tend, that  it  is  sufficient,  first,  for 
that  this  being  an  action  ex  con- 
tractu, and  some  of  the  defendants 
having  ceased  to  be  churchwardens 
and  overseers,  and  consequently 
not  liable,  the  plaintiff' has  no  right 
to  recover  against  any  ;  secondly, 
that,  by  the  terms  of  the  indenture, 
the  defendants  were  liable  only  so 
long  as  they  remained  church- 
wardens and  overseers;  thirdly, 
that  the  defendants  never  were 
personally  liable;  fourthly,  that 
the  plea  shews  matter  by  which 
the  plaintiff's  only  remedy  is  in 
equity ;  fifthly,  that  it  appeared 
sufficiently  from  the  plea  and  in- 
denture that  the  defendants  were 
at  one    time  churchwardens  aiid 


overseers,  and,  if  not,  they  never 
were  liable  at  all. 

"  As  to  the  second  plea,  the  de- 
fendants will  contend  that  it  is 
sufficient,  first,  that  it  was  a  con- 
dition precedent  to  the  payment  of 
the  389/.  13«.  4^,y  that  the  works 
should  be  done  within  the  five 
months;  secondly,  that  it  was  a 
condition  precedent  to  that  pay- 
ment that  the  plaintiff  performed 
all  the  works  as  covenanted  for  and 
fit  for  use  and  Divine  Service. 

"  The  defendants  will  also  con- 
tend that  the  plaintiff*s  replication 
to  the  first  plea  is  insufficient— 
first,  for  that  it  is  an  argumentative 
traverse  of  all  the  defendants  hav- 
ing ceased  being  churchwardens 
and  overseers  ;  secondly,  that,  al- 
lowing that  Isaac  Simmoods  con- 
tinued churchwarden  and  that  Ste- 
phen Boxall  continued  overseer, 
yet  that  is  no  ground  for  the  joinder 
of  the  other  defendants." 


COOMBBS. 
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1843.        by  the  defendants^  and  that  the  proviso  is  wholly  repugnant 
and  inconsistent.    The  rule  is  correctly  laid  down  in  the 
V.  notes  to  Tnursby  v.  Plant,  1  Wms.  Saund.  284,  where  it  is  said : 

'^  The  plaintiff  need  not  declare  npon  any  more  of  the  deed 
than  the  covenant,  although  there  be  a  proviso  or  condi- 
tion which  goes  in  defeazance  of  the  covenant,  for  this 
ought  to  come  from  the  other  side.  As,  where  the  plaintiff 
declared  that  the  defendant  covenanted  to  deliver  to  him 
1500  measures  of  saltpetre  before  such  a  day,  and  that  he 
had  not  done  it.  The  defendant  prayed  oyer  of  the  deed, 
in  which  the  covenant  was  as  before,  provided  that  if  any 
misfortune  happen  by  fire  or  water  to  disable  him  he  shall  be 
excused,  and  pleaded  that  he  was  disabled  by  fire ;  on  issue 
joined  thereon,  and  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment  that  there  was  a  variance  between  the 
deed  upon  which  the  plaintiff  declared  and  that  produced 
into  Court,  for  one  is  absolute  and  the  other  conditional: 
but  judgment  was  given  for  the  plaintiff,  for  he  need  not 
declare  upon  any  more  of  the  deed  than  the  covenant,  and 
it  is  the  defendant's  business  to  shew  the  proviso,  which 
goes  in  defeazance  of  the  covenant:  Elliott  v.  Blake, 
1  Lev.  88;  Hotham  v.  The  East  India  Company,  1  T.  IL 
640.  But,  if  there  be  an  exception  contained  in  the  cove- 
nant itself,  and  the  declaration  state  the  covenant  as  an 
absolute  one,  without  noticing  the  exception,  the  variance 
is  fatal  on  non  est  factum  :  Tempany  v.  Bumand,  4  Camp. 
31;  see  hho  Howell  v.  Richards,  11  East,  640,  per  Lord 
Ellenborough.  A  proviso  is  properly  the  statement  of 
something  extrinsic  of  the  subject-matter  of  a  covenant, 
which  shall  go  in  discharge  of  that  covenant,  by  way  of 
defeazance:  an  exception  is  a  taking  out  of  the  covenant 
some  part  of  the  subject-matter  of  it.  If  these  be  right 
definitions,  the  plaintiff  need  never  state  a  proviso,  but  must 
always  state  an  exception :  and  whether  particular  words 
form  a  proviso  or  an  exception,  will  not  in  any  way  depend 
on  the  precise  form  in  which  they  are  introduced^  or  the 
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part  of  a  deed  in  which  they  are  found/'  It  is  not  con*  1843 
tended  that  churchwardens  and  overseers  can  bind  their 
successors  by  a  contract  under  seal.  But  the  plaintiff 
must  be  taken  to  have  known  that.  The  parties  were  dealing 
with  a  matter  that  is  difficult  of  execution  :  and  each  took 
a  certain  risk.  The  defendants  bound  themselves  and  their 
successors  ^so  far  as  they  lawfully  might.  [Cresswelli  J., 
referred  to  Rew  v.  Peiiet,  1  Ad.  &  E.  196,  8  N.  &  M.  456. 
There,  a  parish  vestry  resolved  to  borrow  money  from 
H.  N.,  who  advanced  it,  and  took  promissory-notes  for  the 
amount  made  by  P.,  W.,  and  F.,  who  were  churchwardelis 
and  overseer,  and  who  added  to  their  signatures  the  titles 
of  their  respective  offices.  In  an  action  upon  these  notes, 
a  verdict  having  been  found  for  the  plaintiffs,  a  rule  for  a 
nonsuit  was  obtained  on  the  ground  that  the  notes  were 
not  given  by  the  defendants  in  their  individual  capacity, 
and  therefore  they  were  not  bound  by  payments  made 
by  the  parish  on  account  of  interest  within  six  years, 
which  were  relied  on  to  take  the  case  out  of  the  statute 
of  limitations.  But  Fatteson,  J.,  said :  ''  The  makers  of 
the  notes  could  not  bind  themselves  as  parish  officers; 
they  contract  therefore  as  individuals.  Hence,  the  addition 
of  their  titles  to  their  signatures  cannot  destroy  their  indi- 
vidual liability.'']  Whether  the  words  are  to  operate  as  an 
exception  or  as  a  proviso  must  depend  upon  a  reference  to 
the  whole  instrument.  [Cottman,  J. — If  this  proviso  were 
not  in  the  deed,  the  covenant  would  certainly  render  the 
defendants  personally  liable.]  It  would  be  difficult  to  con- 
tend that  it  would  not.  The  defendants  covenant  for  their 
own  acts,  or  for  the  acts  and  defaults  of  others.  [Creaswell, 
J. — In  what  event  do  you  say  the  plaintiff  could  have  sued 
these  defendants?]  In  the  event  of  the  money  becoming 
due  whilst  they  remained  in  office.  \Cres8wellt  J. — Sup- 
pose one  went  out  of  office,  would  you  call  this  a  personal 
covenant  by  the  six  that  the  remaining  five  should  pay  the 
money?]     No.     If  one  of  the  six  died  or  went  out  of  of- 
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1&I3.  fice  before  the  cause  of  action  accrued^  there  would  be  an 
end  of  their  liability.  The  plaintiff  has  no  legal  remedy 
unless  the  cause  of  action  accrued  whilst  the  whole  six  re- 
mained in  the  same  offices  respectively.  The  whole  instru- 
ment being  read  together^  it  is  plain  that  the  proviso  was 
not  intended  to  operate  in  destruction  of  the  covenant,  but 
by  way  of  limitation  only.  • 

TiNDAL,  C.  J. — The  question  in  this  case  virtuaUy  and 
substantially  turns  upon  the  declaration ;  for,  as  the  inden- 
ture is  set  out  on  oyer,  it  is  the  same  in  effect  as  if  the 
whole,  including  the  proviso,  had  appeared  in  the  declara- 
tion :  and  therefore  the  question  is,  whether,  taking  the 
covenant  of  the  defendants  with  the  proviso,  the  plaintiff 
has  any  cause  of  action.  Now,  what  is  the  covenant  ?  It 
runs  thus  :  ''  In  consideration  of  the  covenants  and  agree- 
ments herein  contained  on  the  part  of  the  said  James  Fur- 
nivall  (the  plaintiff),  they  the  said  several  persons  parties 
hereto  of  the  third  part,  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  St.  Botolph  aforesaid,  for  them" 
selves,  and  for  their  successors,  churchwardens  and  overseers 
of  the  said  parish,  and  their  assigns,  do  hereby  covenant 
and  promise  with  and  to  the  said  James  Furnivall,  his 
executors  and  administrators,  that  they  the  said  church- 
wardens and  overseers  of  the  poor,  their  successors  or 
assigns,  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  James  Furnivall,  his  executors  or  administrators^ 
the  sum  of  1169/.,  or  such  other  increased  or  diminished 
sum  as  the  surveyors  and  architects  for  the  time  being  as 
aforesaid  shall  under  the  powers  aforesaid  certify  between 
the  said  several  parties  to  be  the  proper  sum  to  be  paid  for 
the  works  and  repairs,  by  the  instalments,  at  the  several 
times,  and  in  manner  thereinafter  mentioned,'^  &c.  The 
first  question  is,  whether  this  is  a  personal  covenant  en- 
tered into  by  the  several  parties  to  the  indenture  of  the 
third  part,  or  a  covenant  with  them  as  a  corporate  body. 
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I  am  aware  of  no  other  distinction.  Churcliwardens  and  1843. 
overseers^  though  by  statute  they  may  be  for  some  purposes 
a  corporation,  have  no  common  seal  whereby  to  bind  them- 
selves. This  cannot,  therefore,  be  a  covenant  by  them  as 
a  corporate  body:  and,  if  so,  it  must  be  a  personal  cove- 
nant. It  is  a  personal  covenant  by  which  they  bind  them- 
selyes,  whilst  they  remain  in  office  at  all  events,  for  certain 
considerations,  to  pay  money.  The  subsequent  proviso  is 
perfectly  repugnant  and  inconsistent  with  that  covenant : — 
"  Provided  always  that  nothing  in  these  presents  contained 
shall  extend  to  or  be  deemed,  adjudged,  construed,  or  taken 
to  extend  to  any  personal  covenant  of  or  obligation  upon 
the  said  several  petsons  parties  hereto  of  the  third  part,  or 
in  any  wise  personally  affect  them,  any  or  either  of  them, 
their  or  any  or  either  of  their  executors,,  administrators, 
goods,  effects,  or  estates,  in  their  private  capacity,  but  shall 
be  and  is  intended  to  be  binding  and  obligatory  upon 
churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  St.  Botolph,  and  their  successors  for  the  time  being,  as 
such  churchwardens  and  overseers  of  the  poor,  but  not  fur- 
ther or  otherwise.^'  This  proviso  being  held  repugnant  and 
void,  the  first  plea  affords  no  answer  to  the  action.  The 
second  plea  has  very  properly  been  abandoned.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment. 

CoLTMAN,  J. — I  am  entirely  of  the  same  opinion.  The 
covenant  in  question  is  undoubtedly  a  personal  covenant. 
It  has  been  contended  by  my  Brother  Channell  that  the 
proviso,  though  in  terms  a  proviso,  must  be  construed  as  a 
mere  limitation  of  the  former  covenant;  which  might  well 
be  if  there  would  still  be  a  personal  liability  in  a  possible 
event  contemplated  by  the  parties*  But  that  argument,  I 
think,  proceeds  upon  a  misapprehension  of  the  proviso.  It 
declares  that  the  covenant  is  intended  to  be  ^'  binding  and 
obligatory  upon  churchwardens  and  overseers  of  the  poor 
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1843.  of  the  said  parish  of  St.  Boto^h,  and  their  successors  for  the 
time  being^as  such  churchwardens  and  overseers  of  the  poor^ 
but  not  further  or  otherwise/'  It  is  said  that  that  limits 
it  to  the  time  the  individuals  continue  in  office.  But  that 
I  think  is  not  the  real  meaning  of  the  parties:  the  real 
meaning  of  the  proviso  is,  not  that  any  body  shall  be  per- 
sonally liable^  but  that  the  individuals  for  the  time  being 
filling  the  offices  of  churchwardens  and  overseers  shall  be 
liable  as  churchwardens  and  overseers^  which  imports  no 
liability  at  all.  The  proviso  is  clearly  repugnant  and  must 
be  rejected. 

E&SKiNE,  J. — I  am  of  the  same  opinion.  The  covenant 
itself  clearly  constitutes  a  personal  liability  on  the  part  of 
the  defendants.  Though  they  are  stated  to  be  church- 
wardens and  overseers,  yet  they  covenant  for  themselves 
and  for  their  successors.  These  latter  words  are  clearly  of 
no  avail,  and  may  be  struck  out.  But  there  is  a  distinct 
personal  covenant  by  the  defendants  that  they  or  their 
successors  shall  pay  the  stipulated  instalments.  It  is  said 
that  the  proviso  shews  that  this  covenant  is  to  receive  a 
qualified  and  limited  construction.  I  should  have  been 
prepared  to  assent  to  the  soundness  of  that  argument  if  the 
proviso  had  been  consistent  with  the  covenant.  Bat,  when 
we  look  at  the  proviso,  it  appears  to  me  to  be  wholly  incon- 
sistent with  any  idea  of  personal  liability  to  any  extent. 
The  only  part  of  it  which  would  be  efiective,  according  to 
my  Brother  Channell's  argument,  would  be  that  part  of  it 
which  declares  the  covenant  to  be  intended  to  be  binding 
and  obligatory  upon  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St.  Botolph,  and  their  successors  for 
the  time  being,  as  such  churchwardens  and  overseers  of  the 
poor,  but  not  further  or  otherwise :  and  that  would  be  a 
direct  contradiction  of  the  covenant.  I  do  not  see,  therefore, 
how  the  covenant  and  the  proviso  can  be  construed  toge- 
ther so  as  to  give  the  former  the  limited  interpretation  con* 
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tended  for.  My  Brother  Channell  was  driven  to  admits 
thatj  according  to  the  view  he  was  endearouring  to  enforce, 
if  one  of  the  defendants  had  gone  oat  of  office,  the  covenant 
would  be  defeated.  That  would  be  a  highly  improbable  con- 
struction. I  think  it  is  clear  that  the  defendants  meant  to 
bind  the  funds  of  the  parish;  but  they  have  attempted  so 
to  do  in  language  to  which  the  law  cannot  give  effect 

Cbesswell,  J. — I  am  of  the  same  opinion*  The  defend- 
ants have  entered  into  a  personal  covenant,  &nd  then  they 
affect  by  the  proviso  to  take  away  the  personal  obligation^ 
without  substituting  any  other. 

Judgment  for  the  plaintiff. 

Channell,  Serjeant,  then  asked  leave  to  add  a  plea  of 
payment  into  Court  to  cover  the  third  instalment,  and 
also  generally  to  meet  the  claim  for  the  additional  works 
and  repairs. 

A  rule  nisi  was  granted,  which  was  on  a  subsequent  day 
made  absolute. 


1843. 


Chilvers  v.  Greaves. 

±  HIS  was  an  action  of  trespass  for  breaking  and  en- 
tering the  dwelling-house  of  the  plaintiff  and  expelling 
him  therefrom.  The  evidence  having  been  gone  through, 
Maule,  J.,  before  whom  the  cause  was  tried,  told  the  juiy, 
no  special  damage  being  aUeged  or  proved,  that  1».  damages 
would  meet  the  justice  of  the  case.  The  jury  thereupon 
asked  the  learned  Judge  whether  that  would  carry  costs. 
He  told  them  that  was  not  a  matter  for  their  consideration; 
but  at  the  same  time  intimated  that  it  would  not.  The 
jury  then  gave  a  verdict  for  the  plaintiff,  damages  5/. 

Murphy f  Serjeant,  moved  for  a  new  trial,  suggesting  that 
under  the  circumstances,  the  verdict  was  perverse. 


Hfoy  \rt» 
The  Court  re« 
ftised  to  set 
aiide  a  yerdict 
M  peirene,  on 
the  g^otuid  that 
the  jury  had, 
contrary  to  the 
direction  of  the 
Judge,  given 
more  than  no- 
minal damageiy 
for  the  arowed 
purpose  of 

^Mnling  the 

plaintiff  to  ob- 
tain the  costs 
of  the  action. 
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TiNDAL^  C.  J. — In  8uch  a  case  as  this  the  defendant 
would  have  acted  wisely  in  paying  money  into  Court.  We 
can  hardly  say  that  the  verdict  is  a  perverse  one,  where  it 
is  given  the  right  way.  Such  being  the  case,  we  are  pre- 
cluded by  the  ordinary  rule  from  granting  a  new  trial. 

The  rest  of  the  Court  concurring — 

Rule  refused  (7). 

(7)  See  Rendall  v,  Hayward,  7  Scott,  407. 


Hitchcock  and  Another  v,  Thomas  Humfrey,  the  Elder. 

iVsSUMPSIT  upon  a  guarantie.  The  first  count  of  the 
declaration  stated,  that  theretofore,  and  before  the  making 
of  the  promise  by  the  defendant  thereinafter  to  be  men- 
tioned, to  wit,  on  the  5th  of  March,  1841,  in  consideration 
of  the  plaintiffs'  agreeing  to  supply  his  the  defendant's 
son,   Thomas   Humfrey,   the  younger,   with  goods  upon 


Saturday^ 
April  29M. 

« In  considera* 
lion  of  your 
extending  the 
credit  already 
given  to  my 
son,  and  agree- 
ing to  draw 
upon  him  at 
three  months 
from  the  1st  of 

*^o1?hforaU  credit,  the  defendant  then  guaranteed  the  payment  and 
goodsparchased  promised  the  plaintiffs  to  pay  them  any  sum  owing  to  them 

up  to  th&20th 

of  the  preceding  that  should  be  due  the  1st  day  of  July,  1841 ;  and  there- 
by at  your^"  ^P^^  afterwards,  to  wit,  on  the  9th  of  April,  1841,  in  con- 
quest guarantee  gideration  that  the  plaintiffs  would  extend  the  credit  al- 

the  payment  * 

and  agree  to  ready  then  given  as  aforesaid  to  his  the  defendant's  said 
aim^^at'Thall     SOU,  and  then  offreed  to  draw  upon  him  the  defendant's  said 

be  due  and 

owing  to  you 

on  his  account  for  goods  supplied :" — Held,  a  continuing  guarantie. 

In  declaring  upon  the  above  guarantie,  the  plaintiff  alleged,  that,  between  the  24th  of  August 
and  the  20th  of  September,  1841,  he  supplied  the  defendant's  son  with  goods  on  credit;  that,  on 
the  Ist  of  October,  1841,  he  drew  a  bill  upon  the  son  for  the  amount  at  three  months ;  that  the 
son  accepted  the  bill,  but  did  not  pay  it  when  due,  of  which  the  defendant  had  notice : — Held,  a 
sufficient  allegation  that  the  price  of  the  goods  remained  unpaid. 

'The  defendant  pleaded— that  the  bill  was  not  duly  presented  at  maturity — and  that  he  (the 
defendant)  had  no  notice  of  the  dishonour.  A  verdict  having  been  found  for  the  defendant  upon, 
these  pleas : — Held,  that,  inasmuch  as  the  allegation  as  to  the  drawing,  acceptance,  and  non- 
payment of  the  bill  might  be  rejected,  and  still  leave  enough  upon  the  face  of  the  declaration  to 
charge  the  defendant,  and  as  the  defendant  was  not  entiti^  to  notice  of  dishonour,  the  plaintiff 
was  entitled  to  judgment  non  obstante  veredicto. 
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son  at  three  months  from  the  Ist  of  the  following  month  for  1843. 
all  goods  purchased  up  to  the  20th  of  Vie  preceding  month, 
the  defendant  then  guaranteed  the  payment  and  promised 
the  plaintiffs  to  pay  them  any  sum  that  should  be  due  and 
owing  to  them  upon  his  said  son's  account  for  goods  sup- 
plied :  Averment,  that  the  plaintiflFs,  confiding  in  the  last- 
mentioned  promise  of  the  defendant,  did  afterwards,  and 
after  the  making  of  the  said  promise,  to  wit,  on  the  24th 
of  August,  1841,  and  on  divers  days  and  times  between 
that  day  and  the  20th  of  September,  1841,  and  up  to  the 
last-mentioned  day,  sell  to  the  said  Thomas  Himifrey,  the 
younger,  at  his  request,  and  the  said  Thomas  Humfrey, 
the  younger,  then  purchased  of  the  plaintiffs,  certain  goods 
to  a  large  amount,  to  wit,  to  the  amount  of  85/.  18«.  &d.', 
and  that  they  the  plaintiffs,  afterwards,  and  after  the  said 
goods  had  been  so  sold  and  purchased  as  aforesaid,  to  wit, 
on  the  1st  of  October,  1841,  the  same  being  the  first  day 
of  the  month  following  the  said  20th  of  September,  1841, 
up  to  which  day  the  said  goods  were  so  sold  and  purchased 
as  aforesaid,  for  and  on  account  of  the  said  goods,  made 
their  bill  of  exchange  in  writing,  bearing  date  a  certain 
day,  to  wit,  the  day  and  year  last  aforesaid,  and  then 
directed  the  same  to  the  said  Thomas  Humfrey,  the 
younger,  and  thereby  required  the  said  Thomas  Humfrey, 
the  younger,  to  pay  to  the  order  of  the  plaintiffs  a  certain 
sum,  to  wit,  the  said  sum  of  85/.  18«.  6^.,  three  months 
after  the  date  thereof,  which  period  had  elapsed  before  the 
commencement  of  this  suit ;  and  the  said  Thomas  Hum- 
firey,  the  younger,  then  accepted  the  said  bill,  and  pro- 
mised the  plaintiffs  to  pay  the  same  according  to  the  tenor 
and  effect  thereof  and  of  the  said  acceptance  thereof;  but 
the  said  Thomas  Humfrey,  the  younger,  did  not  pay  the 
amount  thereof,  although  the  said  bill  was  presented  to  him 
when  it  became  due ;  of  all  which  premises  the  defendant 
afterwards,  to  wit,  on  the  5th  of  January,  1842,  had  notice, 
and  was  then  requested  by  the  plaintiffs  to  pay  them  the 
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1843.         amount  of  the  said  bill,  to  wit,  the  said  sum  of  35/.  18«.  6J.  * 
yet  the  defendant  had  not  paid  the  same  or  any  part  there- 
of to  the  plaintiffs,  but  the  same  still  remained  due,  in  arrear, 
and  unpaid,  &c. 
There  was  also  a  count  upon  an  account  stated. 

First  plea.  The  defendant  pleaded — first,  to  the  whole  declaration. 

Second  plea.  non  assumpsit — secondly,  to  the  first  count,  that  the  plain- 
tiffs did  not  sell  to  the  said  Thomas  Humfrey,  the  younger, 
nor  did  the  said  Thomas  Humfrey,  the  younger,  purchase 
of  the  plaintiffs  the  said  goods  in  the  first  count  mentioned, 
in  manner  and  form  as  the  plaintiffs  had  above  thereof  in 

TUrd  plea.  the  said  first  count  alleged — ^thirdly,  that  the  plaintiffs  did 
not  make  the  said  bill  of  exchange  in  the  said  first  count 
mentioned,  in  manner  and  form  as  the  plaintiffs  had  above 

Fourth  plea.  in  the  Said  first  count  in  that  behalf  alleged — fourthly, 
that  the  said  Thomas  Humfrey,  the  younger,  did  not  ac- 
cept the  said  bill  of  exchange  in  the  said  first  count  men- 
tioned, in  manner  and  form  as  in  the  said  first  count 

Fifth  plea.  alleged — fifthly,  t/uU  the  said  biU  of  exchange  in  the  said 
first  count  mentioned  was  not  presented  to  the  said  Thomas 
Humfrey,  the  younger,  for  payment  thereof,  when  the  same 
became  due,  in  manner  and  form  as  the  plaintiffs  had  above 

Sixth  plea.  in  the  said  first  count  in  that  behalf  alleged — sixthly,  that 
he  the  defendant  had  not  notice  of  the  nonpayment  of  the 
said  bUl  in  the  first  count  of  the  declaration  mentioned,  in 
manner  and  form  as  the  plaintiffs  had  above  in  the  said 
first  count  in  that  behalf  alleged.    Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the.  first  sit- 
ting at  Westminster  in  last  Hilary  Term.  The  supply  of 
the  goods  by  the  plaintiffs  to  Thomas  Humfrey,  the  younger, 
to  the  amount  mentioned  in  the  declaration,  between  the 
24th  of  August  and  the  20th  of  September,  1841,  was  ad- 
mitted.  The  drawing  and  acceptance  of  the  bill  were 
proved:  but  the  plaintiffs  failed  in  their  attempt  to.  prove 
its  presentment  to  the  acceptor  when  due.  The  two 
guaranties  set  out  in  the  declaration  were  put  in.     The 
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first,  which  bore  date  the  6th  of  March,  1841,  was  as  fol-         1843. 

lows: —  -/"*" 

Hitchcock 

V. 

*^  To  Messrs.  Hitchcock  &  Rogers.  HuMntsr. 

''  In  consequence  of  your  agreeing  to  supply  my  son  First  gnanntie: 
Thomas   Hnmfrey,  jun.,   of  Stanmore,  Middlesex,  with     "      ' 
goods  upon  credit,  I  hereby  at  your  request  guarantee  the 
payment,  and  agree  to  pay  to  you  any  sum  owing  to  you 
that  shall  be  due  the  1st  of  July,  1841." 

The  second  guarantie,  which  was  dated  the  9th  of  April, 
1841,  was  in  the  following  terms: — 

"  To  Messrs.  Hitchcock  &  Rogers. 

'^  In  consideration  of  your  extending  the  credit  already  Second  gut- 
given  my  son,  Thomas  Humfrey,  jun.,  of  Stanmore,  Mid-  9^,  184^. 
dlesex,  and  agreeing  to  draw  upon  him  at  three  months 
from  first  of  the  following  month  for  all  goods  purchased 
up  to  the  20th  of  the  preceding  month,  I  hereby  at  your 
request  guarantee  the  payment,  and  agree  to  pay  you  any 
sum  that  shall  be  due  and  owing  to  you  upon  his  account 
for  goods  supplied." 

A  verdict  having  been  found  for  the  defendant  on  the* 
fifth  and  sixth  issues,  and  for  the  plaintiff  upon  all  the 
others — 

ChanneUy  Serjeant,  in  Hilary  Term^  moved  on  the  part 
of  the  plaintiff,  for  judgment  non  obstante  veredicto  on 
those  two  issues. — He  cited  Warrington  v.  FurboTy  8  East, 
242,  Phi^  V.  AstUng,  2  Taunt.  205,  Swmyard  v.  Bawes^ 
6  M.  &Sel.  61,  Holbrw  v.  WUHns,  1  B.  &C.  10,  2  D.&R. 
59,  and  Van  WartY.  WooUey,  8  B.  &  C.  439,  6  D.  &  R.  874 

A  rule  nisi  was  granted,  Bompas,  Seijeant,  for  the  de- 
fendant, to  be  at  liberty  to  contend  that  the  judgment  should 
be  arrested  on  the  ground  that  it  did  not  appear  on  the 
face  of  the  declaration  that  the  goods  in  question  were  sup* 
plied  to  the  defendant's  son  within  the  scope  of  the  gaa« 
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1843.  rantie — ^in  other  words,  that  the  gaarantie  was  not  a  con- 
tinuing guarantie;  and  also  that  there  was  no  distinct 
allegation  of  a  default  bj  the  principal  debtor. 

Bwnpas,  Serjeant,  for  the  defendant, — The  only  default 
that  is  averred  in  the  declaration,  is,  the  non-payment  of 
the  bill  by  the  acceptor,  the  principal  debtor.  The  terms 
of  the  guarantie  expressly  require  that  the  plaintiffs  shall 
draw  a  bill  on  Thomas  Humfrey,  the  younger.  It  was 
therefore  incumbent  on  them  to  shew,  not  only  that  they 
had  done  so,  but  that  they  had  caused  the  bill  to  be  duly 
presented  when  due,  and  had  given  the  surety  notice  of  its 
dishonour.  In  Philips  v.  Asiling,  2  Taunt.  206,  it  was 
held,  that,  upon  a  guarantie  given  of  the  price  of  goods  to 
be  paid  by  a  bill,  due  notice  of  the  non-payment  must  be 
given  both  to  the  drawer  and  guarantee,  unless  both  drawer 
and  acceptor  are  bankrupts  when  the  bill  becomes  due. 
[Cresswell,  J. — ^There  the  guarantie  was  given  for  the  pay- 
ment of  the  bill :  "  We  jointly  and  severally  undertake  to 
guarantee  a  payment  of  500/.  at  5/.  per  cent.,  say  by  a  bill 
drawn  on  G.  Houghton  by  Davenport  &  Finney  for  500/.'' 
And  there  appeared  to  have  been  laches  on  the  part  of  the 
holder.]  Here,  the  defendant  only  guarantees  the  debt 
provided  a  bill  be  drawn  for  it :  he  is  clearly  as  much  en- 
titled to  notice  of  dishonour  as  was  the  defendant  in  that 
case.  \Tlndaly  C.  J. — How  do  you  distinguish  from  this 
the  case  of  Warrington  y.Furbor,  8  East,  242?  There  the 
vendee  of  goods  having  accepted  a  bill  of  exchange  for  the 
price,  and  becoming  bankrupt  before  the  bill  became  due, 
it  was  held  that  the  guarantee,  who  paid  the  vendor  after 
the  bankruptcy  of  the  vendee,  might  recover  back  the 
money  from  the  latter  without  proving  that  any  demand 
was  made  upon  him  as  acceptor  of  the  bill,  before  such 
payment  by  the  guarantee;  this  not  being  an  action  upon 
the  bill  itself;  and  the  notorious  insolvency  of  the  vendee 
acceptor  being  at  least  a  prim&  facie  warrant  to  the  gua- 
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rantee  to  dispense  with  the  making  of  such  demand  bj  the  1S43. 
vendor  who  held  the  bill;  however  it  might  still  be  com-  ^^^^^^^ 
petent  for  the  vendee  to  defend  himself  against  this  action 
by  the  guarantee,  by  shewing  that  if  a  demand  for  pay- 
ment had  been  made  upon  him  by  the  holder  the  bill  would 
have  been  paid.  Lord  Ellenborough  there  says : ''  The  same 
strictness  of  proof  is  not  necessary  to  charge  the  guarantees 
as  would  have  been  necessary  to  support  an  action  upon 
the  bill  itself,  where  by  the  law-merchant  a  demand  upon 
and  refusal  by  the  acceptors  must  have  been  proved  in 
order  to  charge  any  other  party  upon  the  bill.'']  It  was 
no  part  of  the  contract  in  that  case  that  a  bill  should  be 
drawn.  In  Swinyard  v.  Bowes,  5  M.  &  Sel.  62,  the  real 
question  was  whether  the  transaction  amounted  to  a  pay« 
ment.  Holbrow  v.  fVUkins,  I  B.  &  C.  10,  2  D.  &  B.  59, 
merely  decided  that  under  the  peculiar  circumstances  of 
that  case  the  defendant  was  not  entitled  to  notice.  Here, 
the  declaration  treats  the  guarantie  as  an  undertaking  for 
the  due  payment  of  the  bill  by  the  acceptor;  the  non-pay- 
ment of  the  bill  is  the  only  default  that  is  alleged.  The 
guarantie  upon  the  face  of  it  is  no  more  than  an  under- 
taking to  be  answerable  for  such  goods  as  might  be  sup- 
plied before  the  20th  of  April,  and  not  a  continuing  gua- 
rantie under  which  the  defendant  would  be  liable  for  all 
future  supplies. 

Channelly  Serjeant  {Sir  John  Bayley  was  with  him),  con- 
tra.— The  allegation  in  the  declaration  that  the  bill  was 
duly  presented  for  payment  was  altogether  unnecessary, 
and  the  issue  taken  thereon  immaterial.  Warrington  v. 
Furbor,  8  East,  242,  is  precisely  in  point.  Le  Blanc,  J., 
there  says :  '^  There  is  no  need  of  the  same  proof  to  charge 
a  guarantee  as  to  charge  a  party  whose  name  is  upon  a  bill 
of  exchange ;  for,  it  is  suflScient  as  against  the  former  to 
shew  that  the  holder  of  the  bill  could  not  have  obtained 
the  money  by  making  a  demand  upon  the  biU.''    In  Sicin^ 
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1843.  yard  v.  Bowes,  5  M.  &  Sel.  62,  Lord  Ellenborongh  says  : 
''The  defendant  was  not  entitled  to  notice,  because  he  was 
not  a  party  to  the  bill.  The  statute  does  not  require  no- 
tice to  be  given  to  strangers."  The  case  of  Murray  v. 
Kinff,  5  B.  &  Aid.  165,  goes  still  farther.  There,  the  con- 
dition of  a  bond,  after  reciting  that  the  defendant  and  J.  S. 
had  delivered  and  indorsed  to  the  plaintiff  a  bill  of  ex- 
change drawn  by  J.  S.  and  accepted  by  A.  B.,  was,  that 
the  defendant  and  J.  S.,  or  either  of  them,  their  heirs  &c., 
should  pay  or  cause  to  be  paid  to  the  plaintiff,  his  execu- 
tors Sec.,  the  sum  secured  by  the  bill,  within  one  month 
after  it  should  become  due  and  payable,  in  case  it  should 
not  be  then  paid  by  the  acceptor,  to  the  plaintiff,  his  ex- 
ecutors &c.,  according  to  the  tenor  of  the  said  biU,  to- 
gether with  interest  &om  the  time  the  bill  became  due : 
and  it  was  held,  that,  to  an  action  on  this  bond,  it  was  not 
a  good  plea  that  the  bill,  when  due,  had  not  been  presented 
for  payment  to  the  acceptor,  or  that  due  notice  of  its  dis- 
honour had  not  been  given  to  the  defendant  and  J.  S.,  or 
either  of  them.  Abbott,  C.  J.,  there  said :  ''  Here,  the 
condition,  after  reciting  that  Tufhell  and  the  defendant 
had  delivered  and  indorsed  to  Murray  a  bill  of  exchange, 
drawn  by  Tufhell  and  accepted  by  Tyrell,  provided  that 
the  bond  shall  be  void  in  case  they  or  either  of  them  should 
pay  the  amount  of  the  bill  within  one  month  <dter  it  be- 
came due,  in  case  it  should  not  then  be  paid  by  the  ac- 
ceptor. Now,  all  this,  in  substance,  amounts  to  an  under- 
taking to  pay  the  bill,  with  interest,  within  one  month  after 
it  was  due,  if  not  then  paid  by  the  acceptor.  It  is  ad- 
mitted that  that  month  had  elapsed,  and  that  it  has  not 
been  paid  by  the  acceptor  according  to  the  condition  of  the 
bond :  therefore  the  defendants  are  answerable.  It  is, 
however,  contended  by  the  defendant's  plea  that  we  are  to 
engraft  upon  this  bond  those  limitations  which  the  law  im- 
poses upon  the  holders  of  biUs  of  exchange,  namely,  a  due 
presentment  to  the  acceptor,  and  a  notice  of  dishonour  to 
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the  drawer  and  indorser.  I  am  of  opinion  that  we  ought 
not  80  to  do.  I  do  not  rely  on  the  ease  of  Warrington  v. 
Furbor,  8  East,  242 ;  because  that  case  has  been  broken  in 
upon  by  the  case  of  Philips  v.  Astling,  2  Taunt.  206.  But 
there  is  a  main  distinction  between  those  cases  and  the 
present ;  for,  in  both  of  them,  the  guaranties  were  given 
by  persons  not  interested  as  parties  to  the  original  instru- 
ment. But,  here,  the  bond  is  given  by  Tufnell  and  the  de- 
fendant, who  were  both  parties  to  the  bill.  Now,  in  that 
character,  if  no  bond  had  been  given,  it  is  clear  they  would 
have  been  liable,  in  case  the  formalities  stated  in  the  pleas 
had  been  complied  with  -,  and,  if  the  only  object  of  tbe 
bond  had  been  to  give  the  plaintiff  a  security  of  a  higher 
nature,  and  to  make  the  party  liable  in  case  those  formali- 
ties had  been  complied  with,  I  tbink  we  should  have  found 
it  so  expressed  in  the  condition;  and,  not  finding  that,  I 
therefore  conclude  that  the  parties  meant  to  engage  to  pay 
the  bill  at  all  events,  as  sureties  for  the  acceptor,  in  case 
he  did  not  pay  it :  and,  if  so,  it  is  clear  that  the  plefts  are 
insufficient,  and  therefore  there  must  be  judgment  for  the 
plaintiff."  In  Van  Wart  v.  Woolley,  3  B.  &  C.  439,  5  D. 
&  B.  374,  A.  &  Co.,  resident  in  America,  employed  B., 
resident  at  Birmingham  in  this  country,  to  purchase  and 
ship  goods  for  them.  On  account  of  such  purchases  they 
sent  to  B.  a  bill  drawn  by  C.  in  America  on  D.  in  London, 
but  did  not  indorse  it.  B.  employed  his  bankers  to  present 
the  bill  for  acceptance.  D.  refused  to  accept,  but  of  this  the 
bankers  did  not  give  notice  until  the  day  of  payment,  when  it 
was  again  presented,  and  dishonoured.  Before  the  bill  arrived 
in  this  country,  C.  became  bankrupt,  and  he  had  not,  either 
when  the  bill  was  drawn,  or  at  any  time  before  it  became 
due,  any  funds  in  the  hands  of  D.,  the  drawee.  In  an 
action  by  B.  against  the  bankers  for  neglecting  to  give  him 
notice  of  the  non-acceptance  of  the  bill — ^it  was  held,  that 
inasmuch  aa  A.  &  Ck>.^  not  having  indorsed  the  bill,  were 
not  entitled  to  notice  of  the  dishonour,  and  still  remained 
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1843.  liable  to  B.  for  the  price  of  the  goods  sent  to  them^  and  the 
Hitchcock  di*t^wer  was  not  entitled  to  notice,  as  he  had  no  fands  in 
•HuMFM  ^^^  hands  of  the  drawee^  B.  could  not  recover  the  whole 
amount  of  the  bill,  but  such  damages  only  as  he  had  8us« 
tained  in  consequence  of  having  been  delayed  in  the  pur- 
suit of  his  remedy  against  the  drawer.  ''  If/'  said  Abbott, 
C.  J.,  "  a  person  deliver  a  bill  to  another  without  indorsing 
his  own  name  upon  it,  he  does  not  subject  himself  to  the 
obligations  of  the  law-merchant;  he  cannot  be  sued  on  the 
bill  either  by  the  person  to  whom  he  delivers  it  or  by  any 
other.  And,  as  he  does  not  subject  himself  to  the  obliga* 
tions,  we  think  he  is  not  entitled  to  the  advantages.^'  The 
defendant  would,  no  doubt,  be  discharged  if  he  could  shew 
such  laches  on  the  part  of  the  plaintiffs  as  have  produced 
damnification  to  him:  but  that  is  not  the  defence  set  up  by 
the  pleas  in  questien.  The  fifth  and  sixth  pleas,  therefore, 
upon  which  the  defendant  has  obtained  a  verdict,  clearly 
afford  no  answer  to  the  action,  and  consequently  (assum- 
ing that  the  guarantie  is  a  continuing  guarantie)  the  plain- 
tiffs are  entitled  to  judgment  non  obstante  veredicto  upon 
those  issues. 

The  learned  Serjeant  was  proceeding  to  argue  upon  the 
construction  of  the  guarantie,  when  he  was  stopped  by  the 
Court. 

TiNDAL,  C.  J. — ^The  motion  on  the  part  of  the  defendant 
to  arrest  the  jifdgment  in  this  case  depends  upon  two  ob- 
jections that  have  been  urged  to  the  declaration — first, 
that  the  guarantie  therein  stated  is  not  a  continuing  gua- 
rantie— secondly,  that,  if  it  be  a  continuing  guarantie, 
there  is  no  sufficient  allegation  of  a  default  by  the  principal 
debtor  to  sustain  this  action  against  the  surety.  Compar- 
ing, however,  the  two  documents  declared  on,  I  entertain 
no  doubt  whatever  that  the  second  was  intended  to  be  a 
continuing  guarantie.  The  first  is  in  these  terms : — *'  5th 
March,  1841.    To  Messrs.  Hitchcock  &  Rogers.    In  con- 
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sequence  of  your  agreeing  to  supply  my  son  Thomas  Hum-  1843. 
frey  with  goods  upon  credit^  I  hereby  at  your  request 
guai'antee  the  payment^  and  agree  to  pay  you  any  sum 
owing  to  you  that  shall  be  due  the  1st  of  July,  1841/' 
That  is  a  guarantie  for  goods  to  be  supplied  up  to  a  given 
time.  It  appears  that  the  parties  meet  again,  and  then 
the  second  guarantie  is  given,  in  these  terms : — "  9th  April, 
1841.  To  Messrs.  Hitchcock  &  Rogers.  In  consideration 
of  your  extending  the  credit  already  given  to  my  son,  and 
agreeing  to  draw  upon  him  at  three  months  firom  the  first 
of  the  following  month  for  all  goods  purchased  up  to  the 
20th  of  the  preceding  month,  I  hereby  at  your  request 
guarantee  the  payment,  and  agree  to  pay  you  any  sum  that 
shall  be  due  and  owing  to  you  upon  his  account  for  goods 
supplied.''  I  cannot  help  thinking,  that,  if  the  parties  had 
intended  this  second  guarantie  to  extend  only  to  a  single 
transaction,  the  instrument  would  not  have  been  couched 
in  such  general  terms;  they  would  not  have  spoken  of 
drawing  at  three  months  from  the  first  of  the  '^  following 
month"  for  all  goods  purchased  up  to  the  20th  of  the  '^  pre- 
ceding month,"  which  applies  to  aU  following  and  all  pre- 
ceding months,  but  would  have  followed  the  form  of  the 
first  guarantie.  Comparing  the  two  instruments  together^ 
therefore,  I  am  clearly  of  opinion  that  the  second  is  a  con- 
tinuing guarantie.  Upon  the  second  objection — that  th& 
declaration  discloses  no  sufiicient  ground  of  action — ^I  can- 
not help  thinking  that  the  guarantie  is  given  to  secure  the 
payment  for  goods  to  be  supplied,  not  the  payment  of  any 
bill;  for,  though  mention  is  made  of  bills,  that  would  hardly 
make  the  drawing  of  a  bill  a  condition  precedent  to  the 
creditors'  right  to  call  upon  the  surety.  If,  then,  this  be 
a  guarantie  for  the  due  payment  for  goods,  it  does  ap- 
pear upon  the  face  of  this  declaration  that  there  has  been 
such  a  default  on  the  part  of  the  principal  debtor  as  to 
warrant  us  in  giving  judgment  for  the  plaintiff.  All  the 
statement  as  to  the  non-payment  of  the  bill  may  be  re- 
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jected :  the  substance  is,  that  the  price  of  the  goods  re* 
mains  dae  and  unpaid.  The  next  question  is  whether  the 
fifth  and  sixth  pleas  are  sufficient  to  bar  the  plaintiffs,  or 
whether  they  are  entitled  to  judgment  non  obstante  veredicto 
thereon.  The  fifth  plea  states  that  the  bill  drawn  upon  the 
principal  debtor  was  not  duly  presented  to  him  for  payment 
at  maturity;  and  the  sixth,  that  the  defendant  had  no 
notice  of  the  non-pajrment  of  the  bill  by  the  acceptor. 
This  turns  upon  the  question  whether  one  who  guarantees 
the  due  payment  of  a  bill  drawn  upon  a  third  person  for 
the  price  of  goods  supplied  to  him,  stands  in  the  same  situ- 
ation as  if  h^  were  in  tact  the  drawer  of  the  bill :  for,  if 
such  be  his  true  position,  then  undoubtedly  he  is  not  liable 
to  an  action  unless  there  has  been  a  due  presentment  of 
the  bill,  and  he  has  had  due  notice  of  dishonour.  But  I 
find  no  case  that  at  all  warrants  that  position.  On  the 
contrary,  Warrington  v.  Purbor,  8  East,  242,  and  Swinyard 
V.  Bowes,  5  M.  &  S.  63,  are  authorities  to  shew  that  one 
who  is  no  party  to  a  bill  is  not  entitled  to  notice  of  its  dis- 
honour. One  who  guarantees  the  due  payment  of  a  bill 
by  the  acceptor,  imdertakes  that  the  acceptor  shall  pay  it 
when  it  arrives  at  maturity;  and  the  only  answer  he  can 
make  is,  that  he  has  been  damnified  by  the  laches  of  the 
ereditor.  These  pleas  not  alleging  that  the  defendant  has 
sustained  any  damage  firom  the  want  of  a  due  presentment, 
or  from  the  want  of  a  notice  of  the  dishonour  of  the  bill, 
are  therefore  clearly  insufficient :  and  I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  jiidgment  non  obstante  vere^ 
dicto  thereon. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  to  be  impossible  to  read  the  second  guarantie  as  other 
than  a  continuing  guarantie.  As  to  the  effect  of  the  find- 
ing upon  the  fifth  and  sixth  issues,  I  am  also  of  opinion  in 
favour  of  the  plaintiffs.  The  facts  appear  to  be  as  alleged 
in  the  fifth  and  sixth  pleas,  and  therefore  the  allegation  in 
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the  declaration^  that  the  bill  was  duly  presented  to  the  ac-  1843. 
ceptor  for  payment^  is  falsified.  But,  striking  out  the  alle-  hitchcock 
gation  of  presentmenti  enough  remains  upon  the  face  of 
the  declaration  to  charge  the  defendant.  The  declaration 
is  founded  upon  a  guarantie:  the  promise  alleged  is,  not  a 
promise  to  pay  the  bill,  but  to  pay  any  sum  that  should  be 
due  and  owing  to  the  plaintiffs  for  goods  supplied  to  the  de- 
fendant's son.  It  appears  by  the  declaration  that  goods 
were  supplied  and  a  biU  drawn;  and,  unless  that  bill  was 
paid  when  it  became  due,  the  promise  remained  imper- 
formed.  It  is  said,  that,  so  far  as  the  surety  is  concerned, 
the  bill  was  payment  unless  there. were  a  due  presentment 
and  a  notice  of  dishonour.  The  cases,  however,  establish 
nothing  of  the  sort.  The  defendant  is  no  party  to  the  bill, 
nor  is  he  entitled  to  the  benefit  of  the  law-merchant.  He 
is  entitled  only  to  such  benefit  as  an  ordinary  surety  is  en- 
titled to.  In  order  to  discharge  his  liability,  it  was  neces- 
sary, not  only  that  there  should  be  a  fiedlure  in  the  due 
presentment  of  the  bill  at  maturity,  and  a  failure  to  give 
the  surety  notice  of  the  presentment  and  dishonour,  but  also 
that  some  damage  was  resulting  to  him  therefrom.  That 
appears  to  me  to  be  the  established  rule.  It  is  said  there 
is  no  aUegation  that  the  goods  supplied  to  the  defendant's 
son  were  not  paid  for.  There  is,  however,  that  which  in 
substance  amounts  to  such  an  allegation.  Upon  the  whole, 
therefore,  it  appears  to  me,  that,  striking  out  of  the  decla- 
ration the  allegations  that  are  traversed  by  the  fifth  and 
sixth  pleas,  enough  remains  to  charge  the  defendant,  and 
consequently  that  the  rule  for  entering  judgment  for  the 
plaintiffs  non  obstante  veredicto  must  be  made  absolute. 

Erskinb,  J.— I  am  also  of  opinion  that  the  rule  to  enter 
judgment  for  the  plaintiffs  non  obstante  veredicto  must  be 
made  absolute.  On  the  part  of  the  defendant  it  has  been 
contended  that  the  judgment  must  be  arrested,  because  it 
does  not  appear  that  the  goods  in  respect  of  which  this 
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184.3.  action  is  bitmglit  were  goods  supplied  within  the  scope  of 
the  goarantie,  which^  it  was  insisted^  is  confined  to  goods 
supplied  before  the  20th  of  April,  1841,  to  be  drawn  for  at 
three  months  from  the  1st  of  May,  and  it  does  not  appear 
that  the  goods  in  question  were  supplied  within  that  time. 
That  raises  the  question  whether  the  guarantie  is  continuing 
or  not.  The  first  document,  dated  the  5th  of  March,  1841, 
was  a  guarantie  strictly  limited  to  a  single  transaction.  If 
the  parties  had  merely  intended  to  extend  the  contract  of 
suretyship  from  the  1st  of  July  to  the  1st  of  August,  1841, 
they  would  naturally  have  used  the  same  language  on  the 
second  occasion  that  they  had  used  upon  the  first.  But 
the  terms  of  the  second  guarantie  are  altogether  different: 
they  are:  ''In  comideration  of  your  extending  the  credit 
already  given  to  my  son  (that  is,  not  giving  further  time 
for  payment  for  goods  already  supplied,  but  giving  him 
credit  for  further  supplies),  and  agreeing  jbo  draw  upon  him 
at  three  months  from  the  Ist  of  the  following  month  for 
all  goods  purchased  up  to  the  20th  of  the  preceding  month, 
I  hereby  at  your  request  guarantee  the  payment,  and  agree 
to  pay  you  any  sum-that  shall  be  due  and  owing  to  you  on 
his  account  for  goods  supplied.''  Taking  the  whole  toge- 
ther, there  cannot  be  a  doubt  that  the  parties  understood 
and  intended  this  to  be  a  continuing  guarantie.  Does  the 
intervening  sentence  as  to  the  drawing  the  bill  shew  any 
intention  to  limit  the  defendant's  liability  in  the  way  sug- 
gested ?  If  the  intention  had  been  to  confine  the  guarantie 
to  a  bill  drawn  on  the  1st  of  May  for  the  price  of  goods 
supplied  to  the  defendant's  son  before  the  20th  of  April, 
the  parties  could  have  had  no  difficulty  in  naming  those 
days.  Assuming,  then,  that  this  is  a  continuing  guarantie, 
the  remaining  point  that  has  been  ui^ed  in  arrest  of  judg- 
ment, is,  that  the  declaration  contains  no  distinct  allegation 
of  a  default  by  the  defendant's  son  in  payment  of  the  price 
of  the  goods.  It  is,  however,  alleged  that  the  goods  were 
supplied,  that  a  bill  was  drawn  upon  the  son  for  the  price, 
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that  the  bill  was  not  paid  when  due,  and  that  the  amount 
was  still  due  and  owing.  I  think  it  sufficiently  appears 
that  the  goods  remain  unpaid  for.  And  as  the  defendant 
guaranteed  the  due  payment  for  the  goods  by  his  son,  and 
the  credit  agreed  on  has  expired,  and  the  son  has  made  de- 
fault, the  defendant's  liability  clearly  attached.  Then  arises 
the  further  question,  whether  the  plaintiffs  are  entitled 
to  judgment  non  obstante  veredicto  on  the  fifth  and  sixth 
issues.  On  the  part  of  the  defendant  it  has  been  urged, 
that,  in  order  to  entitle  the  plaintiffs  to  charge  him  as 
surety,  it  was  necessary  that  the  biU  should  be  duly  pre- 
sented for  payment  when  due,  and  that  due  notice  should 
be  given  to  him  of  its  dishonour;  and  that,  the  jury  hav- 
ing negatived  both  these  facts,  the  plaintiffs  have  no  right 
to  recover.  It  is  unnecessary  to  go  through  the  cases  that 
have  been  cited:  the  effect  of  them  is  this,  that  it  is  not 
necessary  in  general  to  give  notice  of  non-payment  to  one 
who  is  not  a  party  to  the  bill,  but  merely  stands  in  the 
situation  of  a  guarantee;  but  that,  if  the  guarantee  sustain 
any  damage  by  the  laches  or  misconduct  of  the  creditor, 
that  may  afford  an  answer  to  an  action  upon  the  contract 
of  suretyship.  The  fifth  and  sixth  pleas  in  this  case,  how- 
ever, do  not  amount  to  a  statement  that  the  defendant  has 
been  placed  in  a  worse  situation  by  the  non-presentment 
of  the  bill,  or  by  the  absence  of  a  notice  of  dishonour. 
There  is  nothing  to  shew,  that,  if  presented,  the  bill  would 
have  been  paid.  Upon  the  whole,  therefore,  I  am  of 
opinion  that  these  two  pleas  afford  no  defence  to  the  action, 
and  that  the  plaintiffs  are  entitled  to  judgment  as  prayed. 

Crbsbwell,  J. — I  am  of  the  same  opinion.  The  second 
instrument  clearly  is  a  continuing  guarantie:  the  terms 
used  admit  of  no  reasonable  doubt;  and  we  ought  not  to 
be  astute  to  discover  fanciful  distinctions.  It  clearly  could 
not  have  been  intended  to  cover  the  goods  supplied  in  the 
month  of  March;  they  were  already  secured  by  the  former 
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1843.  guarantie.  It  is  plain^  therefore^  that  it  was  intended  td 
H^^i^^^K  apply  to  goods  supplied  during  any  future  month.  The 
next  question  is^  whether  the  plaintiffs  haye  performed  all 
that  was  required  to  be  performed  on  their  part^  and  whe- 
ther they  have  been  guilty  of  any  default.  They  gave 
credit  to  the  defendant's  son,  and  they  drew  a  bill  upon 
him  at  three  months  for  the  amount.  The  declaration 
does  not  seem  to  have  been  firamed  very  carefully:  the 
pleader  seems  to  have  thought  that  the  guarantie  was  given 
for  seciuing  the  due  payment  of  the  bills.  But  I  think  it 
is  substantially  averred  that  the  price  of  the  goods  remains 
unpaid.  Then,  how  does  the  defendant  seek  to  discharge 
himself?  By  his  fifth  plea  he  sets  up  the  non-presentment 
of  the  bill  to  the  acceptor.  Did  the  plaintiffs  take  upon 
themselves  the  duty  of  presenting  the  bill  ?  According  to 
the  current  of  the  authorities,  one  who  takes  a  guarantie 
imposes  upon  himself  no  such  duty.  The  sixth  plea  allies 
the  want  of  a  notice  of  dishonour.  But  the  defendant 
being  no  party  to  the  bill,  the  plaintiffs  were  not  bound 
to  give  him  notice  of  its  non-payment.  If  the  plaintiffs 
had  been  guilty  of  tfny  laches,  whence  injury  had  resulted 
to  the  defendant,  no  doubt  that  might  have  been  set  up  as 
a  defence  to  an  action  upon  the  guarantie,  according  to 
the  cases  of  Philips  v.  Astling,  2  Taunt.  205,  and  Holbrow 
V.  mtti9»,  IB.&C.IO,  2D.&IL59.  The  fifth  and  sixth 
pleas,  therefore,  traversing  allegations  that  are  iminaterial, 
afford  no  answer  to  the  action. 

Judgment  for  the  plaintiffs  non  obstante  verdicto. 
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Marsh  t?,  Woollby,  the  Younger.  Tueaday. 

JdOMPAS,  Serjeant,  on  a  former  day  in  this  term,  obtained  A  party  who 

a  rule  calling  upon  the  plaintiff  and  the  sheriff  of  the  county  interim  o^er^ 

of  Montgomery  respectively  to  shew  cause  why  the  de-  l"^^^^ 

fendant  should  not  be  discharged  forthwith  out  of  the  cus-  misnoner, 

under  the  5  &  6 

tody  of  the  said  sheriff,  and  why  the  plaintiff  and  the  said  vict.  c.  116,  a. 


sheriff,  or  one  of  them,  should  not  pay  to  the  defendant  or  from  a™t 
his  attorney  his  costs  of  and  occasioned  by  the  i 
The  motion  was  founded  upon  the  affidavits 


his  attorney  his  costs  of  and  occasioned  by  the  application.  J^f^P,'  under  a 

fidavits  of  the  de-  and  is  not 


fendant  himself,  of  his  attorney,  and  of  one  Jenkins.  that  the  com. 

The  defendant  in  his  affidavit  stated,  that  he  had  duly  ^i^ng'tJ^ 
petitioned  the  District  Court  of  Bankruptcy  at  Liverpool  P'^^^^JP"^" 
that  his  estate  and  effects  might  be  administered  pursuant  scope  of  his 
to  the  provisions  of  the  5  &  6  Vict,  c  116,  and  that  he  ''''^'''^^' 
might  be  protected  from  all  process  against  his  person  or 
his  property  according  to  the  provisions  of  the  said  act; 
that  he  had  duly  obtained  the  interim  order  for  protection 
specified  by  the  said  act  and  by  the  rules  and  ordera 
made  in  pursuance  thereof,  bearing  date  the  24th  of  April, 
1843,  which  awarded  protection  to  his  person  and  property 
from  all  process  (except  process  for  arresting  or  holding 
him  to  bail  under  the  authority  of  a  Judge's  order  for  that 
purpose)  from  the  date  of  the  said  order  until  the  26th  of 
May  next,  at  eleven  o'clock  in  the  forenoon,  being  the 
time  appointed  for  his  appearance  at  the  said  District  Court 
of  Bankruptcy  to  pass  his  first  examination  according  to 
the  provisions  of  the  said  act;  that  be  was,  on  the  27th  of 
April,  1848,  taken  in  execution  by  virtue  of  a  writ  of  capias 
ad  satisfaciendum  issued  at  the  suit  of  the  above-named 
plaintiff,  founded  on  the  judgment  obtained  in  this  cause; 
and  that  he  was  then  a  prisoner  in  the  custody  of  the  sh&i 
riff  of  the  county  of  Montgomery  by  virtue  of  the  said  writ 
and  arrest. 
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1843.  The  affidavit  of  the  defendant's  attorney  stated^  that  the 

defendant^  having  been  resident  (as  the  deponent  had  been 
informed  and  believed)  for  twelve  calendar  months  within 
the  jurisdiction  of  the  Liverpool  District  Court  of  Bank- 
ruptcy, and  having  given  the  requisite  notice  of  his  in- 
tention to  present  his  petition  to  the  Liverpool  District 
Court  of  Bankruptcy,  praying  to  be  examined  touching 
his  debts,  estate,  and  effects,  and  to  be  protected  from 
all  process,  upon  making  a  full  disclosure  and  surren- 
der of  such  estate  and  effects  for  payment  of  his  just  and 
lawful  debts,  and  that  the  time  when  the  matter  of  the 
said  petition  should  be  heard  was  advertized  in  the  Lon- 
don Gazette,  and  in  the  newspapers  in  the  notice  men- 
tioned, one  month  at  the  least  after  the  date  thereof,  by 
virtue  of  the  5  &  6  Vict.  c.  116,  to  one-fourth  in  number 
and  value  of  his  creditors;  and  having  caused  the  same 
notice  to  be  inserted  twice  in  the  London  Gazette,  and 
twice  in  a  newspaper  circulating  in  the  county  wherein 
the  defendant  resided,  in  conformity  with  the  said  statute 
and  schedule  thereto  annexed;  the  deponent,  as  agent 
and  attorney  and  solicitor  for  the  defendant,  did^  on  the 
24th  of  April,  1843,  between  the  hours  of  eleven  in  the 
forenoon  and  two  in  the  afternoon,  attend  the  said  Liver- 
pool District  Court  of  Bankruptcy  with  the  petition  duly 
signed  of  the  said  defendant  (a  copy  whereof  was  annexed 
to  the  affidavit),  together  with  the  defendant's  schedule,  a 
copy  of  the  said  notice,  with  affidavit  of  the  due  service 
thereof,  two  numbers  of  the  London  Gazette,  and  two 
numbers  of  a  newspaper  circulating  in  the  county  wherein 
the  defendant  resided,  which  said  Gazettes  and  newspapers 
contained  the  insertion  of  the  said  notice  respectively;  and 
the  deponent  also  attended  with  an  affidavit  of  signature 
of  the  said  defendant  to  the  said  petition  and  to  every  page 
of  the  defendant's  schedule;  whereupon  the  said  Court 
examined  the  same,  and,  being  satisfied  as  to  the  correct^ 
ness  of  the  said  petition  and  of  the  said  several  paper 
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writings,  and  that  the  said  notices  and  advertisements  had  1843 
been  duly  given  according  to  the  statute,  directed  the  said 
petition  and  the  said  several  paper  writings  to  be  filed  in 
the  said  Liverpool  District  Court  of  Bankruptcy;  and  the 
deputy-registrar  of  the  said  Court  accordingly  filed  the 
same ;  and  the  said  Court  thereupon  nominated  and  ap- 
pointed an  official  assignee  of  the  estate  and  effects  of  the 
said  defendant,  and  appointed  the  26th  of  May  next,  at 
eleven  o'clock,  for  the  first  examination  of  the  defendant ; 
and  Charles  Phillips,  Esq.,  one  of  the  commissioners  for  the 
said  Liverpool  District  Court  of  Bankruptcy,  thereupon 
granted  and  allowed  an  interim  order  for  the  defendant's 
protection :  and  that  a  true  copy  of  the  said  notice  of  the 
defendant's  intention  to  present  his  petition  to  the  said 
Liverpool  District  Court  of  Bankruptcy,  was,  on  the  17th 
of  April,  delivered  to  the  plaintiff,  as  deponent  had  been 
informed  and  believed. 

Jenkins  in  his  affidavit  stated,  that  he  did,  on  the  27th 
of  April,  1843,  after  the  defendant  had  been  arrested,  but 
before  he  was  taken  to  prison,  personally  serve  the  sheriff's 
officer  or  baiUff  making  the  arrest,  and  also  the  plaintiff, 
with  true  copies  of  the  interim  order  for  protection  from 
process  (thereunto  annexed),  and  at  the  time  of  each  such 
service  produced  the  original  order;  that  he  did,  after  ser- 
vice of  a  copy  of  the  said  order  upon  the  said  sheriff's 
officer  or  bailiff,  demand  the  discharge  of  the  defendant 
from  custody,  but  that  the  said  sheriff's  officer  or  bailiff 
refused  to  discharge  him ;  and  that  he  did,  after  service  of 
a  copy  of  the  said  order  upon  the  plaintiff  as  aforesaid, 
request  him  to  give  his  authority  for  the  discharge  of  the 
defendant  frx>m  custody,  but  the  plaintiff  refused  to  do  so, 
and  said  he  would  place  every  obstacle  that  he  could  in  the 
way  of  the  defendant  obtaining  the  benefits  of  his  petition 
under  the  act. 

The  defendant's  petition  was  as  follows : — 
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A.  No.  1. 
Petition  for 
protection 
under  5  &  6 
Vict.  c.  116. 


"  To  the  Liverpool  District  Court  of  Bankruptcy. 

''The  humble    petition  of   Jeremiah  Woolley^  the 
younger^  of  Wigdwr^  in  the  parish  of  Llandinam, 
in  the  county  of  Montgomery^  farming  bailiff^  here- 
tofore a  farmer^ 
"  Shcweth 

''That  your  petitioner  is  not  (8)  a  trader  within  the 
meaning  of  the  statutes  now  in  force  relating  to  bankrupts : 

"  That  your  petitioner  has  resided  twelve  months  within 
the  district  of  this  honorable  Courts  that  is  to  say,  at  Wig- 
dwr^  in  the  parish  of  Llandinam,  in  the  county  of  Mont- 
gomery : 

"  That  your  petitioner  has  become  indebted^  without  any 
fraud  or  gross  or  culpable  negligence,  to  divers  creditors 
whose  names  are  inserted  in  the  schedule  marked  page  8 
and  page  4  to  this  his  petition  annexed : 

"That  your  petitioner  has  given  notice  to  one  fourth 
in  number  and  value  of  such  creditors  (that  is  to  say,  to 
the  several  creditors  to  whose  names  the  word  ^notice'  is 
annexed  in  the  said  schedule,)  of  his  intention  to  present 
this  petition,  and  has  caused  notice  thereof  to  be  inserted 
twice  in  the  London  Gazette,  that  is  to  say,  on  Friday  the 
14th  day  of  April,  and  Tuesday  the  18th  day  of  April  in- 
stant, and  twice  in  the  Shrewsbury  Chronicle  newspaper, 
that  is  to  say,  on  Friday  the  14th  day  of  April,  and  Friday 
the  21st  day  of  April  instant,  as  by  the  said  Gazette  and 
newspapers  will  appear : 

"  That  the  schedules  marked  respectively  page  5,  page  6, 
and  page  7,  to  this  petition  annexed,  contain  a  full  and 
true  account  of  your  petitioner's  debts,  with  the  names  of 
his  creditors,  and  the  dates  of  contracting  the  debts  se- 
verally,  the  nature  of  the  debt,  and  the  security  (if  any) 
given  for  the  same,  and  also  of  the  nature  and  amount  of 

(8)  If  the  party  be  a  trader,    ing  in  the  whole  to  less  than  300/." 
the  word  **  not "  is  to  be  erased,  and    to  be  added  after  "  bankrupts." 
the  words  **  but  owing  debts  amount- 
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his  property  and  of  the  debts  owing  to  him,  with  their         1843. 
dates,  and  the  names  of  his  debtors,  and  the  nature  of  the 
securities  (if  any)  which  he  has  for  such  debts : 

''That  your  petitioner,  being  unable  to  pay  and  satisfy 
such  debts,  is  desirous  that  his  estate  should  be  administered 
under  the  protection  and  direction  of  this  honorable  Court: 
"  That  your  petitioner  is  ready  and  willing  to  be  ex- 
amined from  time  to  time  touching  his  estate  and  effects, 
and  to  make  a  full  and  true  disclosure  and  discovery  of 
the  same: 

"  Your  petitioner  therefore  prays  that  your  petitioner 
may  be  protected  from  all  process  whatever,  either 
against  his  person  or  his  property  of  every  descrip- 
tion, and  that  your  petitioner  may  have  such  further 
and  other  relief  as  by  the  statute  made  in  the  par- 
liament holden  in  the  fifth  and  sixth  years  of  the 
reign  of  her  present  Majesty,  intituled  'An  act  for 
the  relief  of  insolvent  debtors,'  is  provided,  and  this 
honorable  Court  shall  think  fit : 

"  And  your  petitioner  shall  ever  pray,  &c/* 

The  interim  order  for  the  defendant's  protection  was  as 
follows : — 


it 


In  the  Liverpool  District  Court  of  Bankruptcy.  a.  No.  2. 

-At  Liverpool,  the  24th  day  of  April,  1843.       ]:^;:J^Z 
"  In  the  matter  of  the  petition  of  Jeremiah  WooUey,  from  process, 

'^  ^     under  5  &  6 

the  younger,  of  Wigdwr,  in  the  parish  of  Llan-  Vict.c.  lie. 
dinam,   in  the  county  of  Montgomery,  farming 
bailiff,  heretofore  a  farmer,  an  insolvent  debtor. 
''Be  it  remembered,  that,  the  above-named  Jeremiah 
WooUey  having  presented  a  petition  to  this  honorable 
Court  under  the  provisions  of  an  act  of  parliament  passed 
in  the  parliament  holden  in  the  fifth  and  sixth  years  of  the 
reign  of  her  present  M^esty,  intituled  'An  act  for  the  re- 
lief of  insolvent  debtors,'  and  such  petition  having  been 
this  day  filed  in  Court,  a  protection  is  hereby  given  to  the 
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1843.  said  Jeremiah  WooUej  from  all  process  whatever,  except  as 
hereinafter  mentioned^  either  against  his  person  or  his  pro- 
perty of  every  description,  which  protection  shall  continue 
in  force^  and  all  process  (except  process  for  arresting  or 
holding  him  to  bail  under  the  authority  of  a  Judge's  order 
for  that  purpose)  be  stayed^  until  the  26th  day  of  May^  at 
11  o'clock  in  the  forenoon^  being  the  time  appointed  for 
the  appearance  of  the  said  Jeremiah  WooUey  at  the  Liver- 
pool District  Court  of  Bankruptcy  at  Liverpool^  and  for  the 
first  examination  of  the  said  Jeremiah  WooUey^  according 
to  the  form  of  the  said  act. 

(Signed)     "  C.  Phillips^  Commissioner/' 

Manning,  Serjeant^  shewed  cause. — The  question  in  this 
case  turns  upon  the  1st  section  of  the  5  &  6  Vict.  c.  116, 
which^  reciting  that  "  it  is  expedient  to  protect  from  all 
process  against  the  person  such  persons  as  have  become  in- 
debted without  any  fraud  or  gross  or  culpable  negligence, 
so  as  nevertheless  their  estates  may  be  duly  distributed 
among  their  creditors/'  enacts,  '^  that^  if  any  person  not 
being  a  trader  within  the  meaning  of  the  statutes  now  in 
force  relating  to  bankrupts^  or  if  any  person  being  such 
trader,  but  owing  debts  amounting  in  the  whole  to  less 
than  300/.,  shall  give  notice,  according  to  the  schedule  to 
this  act  annexed,  to  one-fourth  in  number  and  value  of  his 
creditors,  and  shall  cause  the  same  notice  to  be  inserted 
twice  in  the  London  Guzette,  and  twice  in  some  newspaper 
circulating  within  the  county  wherein  he  resides,  he  may 
present  a  petition  for  protection  from  process  to  the  Court 
of  Bankruptcy,  if  he  has  resided  twelve  calendar  months 
in  London  or  within  the  London  District,  or  to  the  com- 
missioner of  bankrupt  in  the  country  within  whose  district 
he  may  have  resided  twelve  calendar  months,  which  peti- 
tion shall  have  annexed  to  it  a  full  and  true  schedule  of  his 
debts,  with  the  names  of  his  creditors,  and  the  dates  of 
contracting  the  debts,  severally,  the  nature  of  the  debt, 
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and  the  security  (if  any)  given  for  the  same^  and  also  the  1843, 
nature  and  amount  of  his  property^  and  of  the  debts  owing 
to  him^  with  their  dates,  and  the  names  of  his  debtors,  and 
the  nature  of  the  securities  (if  any)  which  he  may  have  for 
such  debts,  and  which  petition  shall  also  set  forth  any  pro- 
posal which  he  may  have  to  make  for  the  payment,  in 
whole  or  in  part,  of  his  debts ;  and  it  shall  thereupon  be 
lawful  for  the  Judge  or  commissioner  of  the  Court  of  Bank- 
ruptcy to  whom,  by  any  order  of  the  Court,  as  thereinafter 
provided,  the  same  shall  be  referred,  or  for  the  commis- 
sioner in  the  country  to  whom  the  petition  shall  be  pre- 
sented, to  give,  upon  the  filing  of  such  petition,  a  protec- 
tion to  the  petitioner  firom  all  process  whatever,  either 
against  his  person  or  his  property  of  every  description, 
which  protection  shall  continue  in  force,  and  all  process  be 
stayed,  until  the  appearance  of  the  petitioner  in  Court,  as 
thereinafter  provided;  and  upon  the  presentation  of  any 
such  petition  all  the  estate  and  effects  of  the  petitioner 
shall  forthwith  become  vested  in  the  official  assignee,  who 
shall  be  nominated  by  the  commissioners  acting  in  the 
matter  of  the  said  petition ;  and  such  official  assignee  shall 
and  may  forthwith  take  possession  of  so  much  thereof  as 
can  be  reasonably  obtained  and  possessed  without  suit; 
and  the  said  official  assignee  shall  hold  and  stand  possessed 
of  the  same  in  like  manner  as  official  assignees  hold  and 
possess  estates  and  effects  under  and  by  virtue  of  the  statute 
relating  to  bankrupts/'  Section  2  provides  ''  that  nothing 
herein  contained  shall  be  held  or  construed  to  hinder  or 
prevent  the  said  insolvent  from  being  arrested  or  held  to 
bail  under  the  authority  of  any  Judge's  order  for  that  pur- 
pose, in  like  manner  as  may  now  bylaw  be  done,  notwith- 
standing any  protection  which  may  be  granted  under  the 
authority  of  tUs  act/'  The  jurisdiction  of  the  commis- 
sioners under  this  act  being  a  limited  one,  it  is  incumbent 
on  the  party  who  seeks  to  avail  himself  of  it  to  shew  that 
the  commissioner  has  acted  within  it :  and  the  order  of 
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1843.  protection^  which  professes  to  be  an  exercise  of  such  limited 
jurisdiction^  ought  to  shew  upon  the  face  of  it  that  all  the 
requisites  of  the  statute  have  been  complied  with.  In  this 
the  order  in  question  is  defective. 

Bampas,  Serjeant,  in  support  of  his  rule. — The  order  is 
sufficient.  The  commissioner  has  inquired  into  the  facts 
and  adjudicated  thereon;  and  the  Court  will  accredit  his  act, 
and  discharge  the  defendant  out  of  custody.  [Erskine,  J. — • 
Whether  the  defendant  is  entitled  to  his  discharge,  is 
one  question ;  but,  has  the  sheriflf  done  wrong  in  execut- 
ing the  process  directed  to  him  ?  Tlndal,  C.  J. — Ought  not 
the  defendant  to  apply  to  the  Court  to  stay  the  process  ?] 
There  is  nothing  in  the  act  to  suggest  any  such  course* 
\Tindal,  C.  J. — You  come  to  ask  for  the  defendant's  dis- 
charge, and  you  seek  to  punish  the  sheriff  who  has  done 
no  more  than  act  in  obedience  to  process  he  was  bound  to 
obey :  surely  you  ought  to  shew  a  strict  compliance  with 
all  the  conditions  imposed  by  the  act.  The  defendant  must 
know  better  than  his  agent  whether  or  not  he  is  a  trader, 
and  whether  or  not  his  debts  amount  to  a  certain  sum.] 
The  commissioner  has  adjudicated,  and  this  Court  will  not 
assume  that  he  has  done  so  improperly.  The  4th  section 
of  the  act  enacts  that  the  commissioner  so  authorized,  or 
the  commissioner  in  the  country  (as  the  case  may  be),  shall, 
on  the  day  notified  by  such  notice  as  aforesaid,  proceed  to 
examine  upon  oath  the  petitioner,  and  any  creditorwho  may 
attend  such  examination,  and  any  witness  whom  the  peti- 
tioner or  any  creditor  may  call ;  and  the  said  commissioner 
may  adjourn  the  examination  from  time  to  time,  and  sum- 
mon to  be  examined  before  him  any  debtor  of  such  peti- 
tioner, or  any  creditor  of  such  petitioner,  or  any  other  per- 
son whose  evidence  may  appear  necessary  for  the  purposes 
of  the  inquiry ;  and  if  it  shall  appear  to  the  said  commis- 
sioner that  the  allegations  in  the  petition  and  the  matters 
in  the  schedule  are  true,  and  that  the  debts  of  the  peti- 
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tioner  were  not  contracted  by  any  manner  of  fraud  or 
breach  of  trust,  or  any  prosecution  against  the  petitioner 
whereby  he  had  been  convicted  of  any  ofifence,  or  without 
having  at  the  time  of  becoming  indebted  reasonable  assur- 
ance of  being  able  to  pay  the  debts,  and  that  such  debts 
were  not  contracted  by  reason  of  any  judgment  in  any  pro^ 
ceeding  for  breach  of  the  revenue  laws,  or  in  any  action 
for  breach  of  promise  of  marriage,  seduction,  criminal  con- 
versation, libel,  slander,  assault,  battery,  malicious  arrest, 
malicious  suing  out  a  fiat  in  bankruptcy,  or  malicious  tres-: 
pass,  and  that  the  petitioner  has  made  a  full  discovery  of 
his  estate,  effects,  debts,  and  credits,  and  has  not  parted 
with  any  of  his  property  since  the  presenting  of  his  peti- 
tion, it  shall  then  be  lawful  for  the  said  commissioner  to 
cause  notice  to  be  given  that  on  a  certain  day,  to  be  named 
therein,  he  will  proceed  to  make  an  order,  unless  cause  be 
shewn  to  the  contrary,  &c/'  The  protection  given  under 
this  act  is  precisely  analogous  to  that  provided  in  the  case 
of  bankrupts  by  the  6  Geo.  4,  c.  16,  s.  117  (9),  and  in  the 
case  of  insokents  by  the  7  Geo.  4,  c.  57,  s.  81  (10).  [75«- 
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(9)  Which  enacts  "that  the 
bankrupt  8hall  be  free  from  arrest 
or  imprisonment  by  any  creditor  in 
coming  to  surrender,  and,  after 
such  surrender,  during  the  forty- 
two  days,  and  such  further  time  as 
shall  be  allowed  him  for  finishing 
his  examination,  provided  he  was 
not  in  custody  at  the  time  of  such 
surrender;  and  if  such  bankrupt 
shall  be  arrested  for  debt,  or  on  any 
escape  warrant,  in  coming  to  sur- 
render, or  shall  after  his  surrender 
be  so  arrested  within  the  time  afore- 
said, he  shall,  on  producing  the 
summons  under  the  hands  of  tlie 
commissioners  to  the  officer  who 
shall  arrest  him,  and  giving  such 
officer  a  copy  thereof,  be  imme- 

o  O 


diately  discharged;  and  if  any 
officer  shall  detaia  any  such  bank- 
rupt after  he  shall  have  shewn  such 
summons  to  him,  so  signed  as 
aforesaid,  such  officer  shall  forfeit 
to  such  bankrupt,  for  his  own  use, 
the  sum  of  51,  for  every  day  he 
shall  detain  such  bankrupt,  to  bo 
recovered  by  action  of  debt  in  any 
Court  of  record  at  Westminster,  in 
the  name  of  such  bankrupt,  with 
full  costs  of  suit." 

(10)  Re-enacted  in  1  &  2  Vict, 
c.  110,  8.  110— "That  every  she- 
riff, gaoler,  keeper,  or  other  officer 
of  any  prison,  who  shall  do  any- 
thing in  obedience  to  any  order  of 
the  Court  for  the  relief  of  insolvent 
debtors,  or  of  any  commissionei' 
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1843.  dalg  C.J. — ^In  the  117tli  section  of  the  bankrupt  act  the 
words  are  much  more  cogent  than  those  of  the  provision 
now  under  consideration.]  It  would  be  useless  for  the 
commissioner  to  make  the  investigation,  if  all  is  to  be  gone 
over  again  in  this  Court.  Can  this  Court  undertake  to 
decide  whether  the  defendant  was  a  trader  or  not  ?  To  be 
of  any  avail  either  to  the  party  or  to  his  creditors,  the  pro- 
tection must  be  inunediate.  lOresswettf  J. — Are  we  to 
discharge  the  defendant  out  of  custody,  without  satisfying 
ourselves  that  the  act  has  been  complied  with — that  the 
commissioner  had  jurisdiction?]  All  the  Court  can  look 
to  is  the  order  of  protection. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court : 
This  was  a  rule  calling  upon  the  plaintiff  and  the  sheriff  of 
the  county  of  Montgomery  to  shew  cause  why  the  defend- 
ant should  not  be  discharged  out  of  custody,  and  why  the 
plaintiff  and  the  sheriff,  or  one  of  them,  should  not  pay  the 
costs  of  this  application.  The  rule  was  obtained  upon  affi- 
davits  stating  that  the  defendant  had  by  petition  (a  copy 
of  which  is  annexed  to  one  of  the  affidavits)  applied  to  the 
Liverpool  District  Court  of  Bankruptcy,  praying  that  his 
estate  might  be  administered,  and  that  he  might  be  pro- 

thereof,  or  of  any  justice  or  justices  duty  of  his  office  in  pursuance  of 

of  the  peace,  officer  of  the  said  this  act,  such  Judge,  commissioner. 

Court,  or  such  examiner  as  afore-  justice  of  the  peace,  sherifl^  gaoler, 

said  [s.  108]  authorized  by  the  said  keeper  of  prison,  and  other  person 

Court  by  virtue  of  this  act,  shall  be  may  plead  the  general  issue  and 

and  is  and  are  hereby  indemnified  give  this  act  and  the  special  matter 

for  whatsoever  shall  be  done  by  in  evidence;  and,  if  the  plaintiff  be 

them    respectively   in    obedience  nonsuited,  or  discontinue  his  or  her 

thereto ;  and  that,  if  any  action  of  action,   or   a    verdict   shall    pass 

escape,  or  any  suit  or  action,  be  against  him  or  her,  or  judgment 

brought  against  any  Judge,  com-  shall  be  had  for  the  defendant  upon 

missioner,  justice  of  the  peace,  she-  demurrer,  the  defendant  shall  have 

riff,  gaoler,  keeper  of  any  prison,  treble  costs." 
or  any  person,  for  performing  the 
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tected  from  all  process^  according  to  the  provisions  of  the  1843. 
statute  5  &  6  Vict.  c.  116;  and  that,  upon  filing  his  peti- 
tion, he  had  duly  obtained  the  interim  order  of  protection, 
also  annexed  to  the  affidavit.  This  interim  order,  bearing 
date  the  24th  of  April,  1843, — rafter  reciting  that  the  de- 
fendant had  presented  a  petition  to  that  Court  under  the 
provisions  of  the  statute,  and  that  such  petition  had  been 
filed — gives  a  protection  to  the  defendant  from  all  process 
whatsoever  (except  process  to  hold  to  bail  under  a  Judge's 
order),  and  directs  that  such  protection  shall  continue  in 
force  and  that  all  process  be  stayed  until  the  26th  of  May 
then  next,  being  the  time  appointed  for  the  defendant's 
appearance  and  examination  at  the  District  Court  of  Bank* 
ruptcy,  according  to  the  form  of  the  act.  The  affidavit 
further  states,  that  the  defendant  was  afterwards,  on  the 
27th  of  April,  taken  in  execution  by  the  sheriff  of  Mont- 
gomery under  a  writ  of  capias  ad  satisfaciendum  at  the  suit 
of  the  plaintiff  Marsh ;  and  that  the  interim  order  of  pro- 
tection was  afterwards  produced  and  a  copy  of  it  served 
upon  the  sheriffs  officer,  who  was  thereupon  required  to 
release  the  defendant  out  of  custody,  but  refused  so  to  do; 
and  that  the  plaintiff,  upon  application  afterwards  made  to 
him  for  an  order  for  the  defendant's  release,  refused  to  in- 
terfere; and  that  the  defendant  still  remained  in  the  cus- 
tody of  the  sheriff. 

Upon  these  affidavits  four  questions  have  been  raised  for 
our  decision— first,  whether  the  interim  order  of  protection 
is  good  upon  the  face  of  it,  without  shewing  the  authority 
of  the  commissioner  to  issue  it — ^secondly,  whether  the  affi- 
davits sufficiently  disclosed  the  commissioner's  jurisdiction; 
and,  if  not — ^thirdly,  whether  the  Court  ought  to  order  the 
defendant  to  be  discharged,  without  proof  of  the  commis- 
sioner's authority — ^fourthly,  upon  what  terms  the  defend- 
ant ought  to  be  discharged. 

Upon  examining  the  order  itself,  we  find  in  it  no  state- 
ment of  those  circumstances  which  according  to  the  provi- 
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1843.  sions  of  the  statate  are  necessary  to  give  the  commissioned 
authority  to  grant  any  such  protection.  There  is  no  state- 
ment that  the  defendant  was  not  a  trader ;  nor  that,  being 
a  trader,  his  debts  amounted  to  less  than  300/. ;  nor  that 
he  had  given  any  of  the  notices  required  by  the  statute; 
nor  that  he  had  resided  twelve  months  within  the  Liverpool 
district:  but  the  order  merely  recites  that  the  defendant 
had  presented  a  petition  under  the  provisions  of  the  statute, 
which  had  been  filed  in  Court,  without  any  finding  that 
the  statements  in  the  petition  were  true;  and  then  pro- 
ceeds to  grant  the  protection,  as  already  stated. 

The  petition  does,  indeed,  allege  all  these  circumstances: 
bufc  the  statute  does  not  enact,  that,  if  any  person  shall 
present  a  petition  stating  that  he  is  not  a  trader,  and  so 
on,  thereupon  the  commissioner  may  give  an  order  of 
protection;  but  it  confers  the  power  on  the  commissioner 
only  in  cases  where  such  petition  shall  be  presented  by  a 
person  not  a  trader,  or  by  a  trader  owing  less  than  300/., 
and  where  the  petitioner  has  resided  twelve  months  within 
the  particular  district,  and  has  given  the  prescribed  notice 
to  his  creditors. 

As  this,  therefore,  is  an  order  under  a  special  statutory 
power,  it  is  essential  to  the  validity  of  such  order  that  every 
thing  that  is  necessary  to  give  jurisdiction  should  appear  on 
the  face  of  it,  unless  the  legislature  has  given  some  more 
compendious  form :  see  the  cases  of  Muskett  v.  Drummond, 
10  B,  &  C.  153,  5  M.  &  R.  210,  Christie  v.  Unwin,  11  Ad. 
&  E.  373,  3  P.  &  D.  204.  And  as  there  is  nothing  on  the 
face  of  this  order,  either  by  way  of  direct  allegation  or  of 
recital,  to  shew  that  the  defendant  was  a  person  to  whom 
the  commissioner  had  authority  to  give  anyprotection  under 
the  statute,  the  order  would  be  clearly  bad,  unless  some 
legislative  provision  could  be  pointed  out  which  had  sanc- 
tioned the  adoption  of  this  form. 

It  was  argued  for  the  defendant,  that  the  order  was  in 
the  form  prescribed  by  certain  rules  and  orders  made  under 
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the  IStli  section  of  the  statute  hj  the  late  Sir  John  CrosV^  1843. 
one  of  the  Judges^  and  four  of  the  commissioners  of  the 
Court  of  Bankruptcy,  and  approved  of  by  the  Lord  Chan- 
cellor; and  that  the  legal  effect  of  the  rule  prescribing  this 
form  would  be  the  same  as  if  the  form  had  been  given  in  a 
schedule  to  the  act  itself. 

By  the  13th  section  of  the  statute  power  is  given  to  the 
Judges  and  commissioners  of  the  Court  of  Bankruptcy,  or 
any  four  of  them,  to  make  such  rules  as  they  shall  think 
fit  for  the  better  carrying  that  act  into  execution;  and  it 
then  directs  that  such  rules  shall,  upon  being  approved 
by  the  Lord  Chancellor,  be  laid  before  both  Houses  of  Par- 
liament, and  enacts  that  such  rules  shall  in  the  mean  time, 
and  from  the  date  of  such  approval,  be  binding  upon  the 
commissioners  in  the  country  and  upon  all  other  persons 
whatsoever  until  such  time  as  either  House  of  Parliament 
shall  make  some  resolution  disapproving  of  the  same* 

It  appears  that  certain  rules  were  made  by  the  Judge 
and  commissioners  of  the  Court  of  Bankruptcy,  and  were 
approved  by  the  Lord  Chancellor,  and  that,  by  the  6th  of 
those  rules,  it  was  ordered  that  the  protection  from  process 
to  be  given  to  any  petitioner  upon  filing  his  petition  shall 
be  called  the  interim  order  for  protection,  and  shall  be  in 
the  form  set  forth  in  the  schedule  A.  No.  2  annexed  to 
those  orders.  Upon  referring  to  the  schedule  A.  No.  2,  we 
find  the  form  of  the  interim  order  corresponding  in  every 
respect  with  that  which  is  now  under  consideration.  And 
the  first  question  resolves  itself  into  this,  whether  the  13th 
section  conferred  upon  the  Judges  and  commissioners  of  the 
Court  of  Bankruptcy  the  power  of  prescribing  this  form 
for  the  order  of  protection,  and  of  thereby  dispensing  with 
the  ordinary  rule  of  law  that  requires  that  an  order  made 
under  special  statutory  authority  shall  state  such  facts  as 
are  necessary  to  warrant  its  issue. 

There  is  certainly  no  express  authority  to  prescribe  any 
sUch  form,  and  none  of  the  special  objects  particularized  in 
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1843.  the  18th  section  have  any  relation  to  such  an  order.  Bnt 
the  terms  of  general  authority  to  make  rules  for  the  better 
carrying  that  act  into  execution  are  large  enough  to  include 
the  power  that  has  been  exercised:  and,  when  the  provi" 
sions  of  this  statute  are  closely  examined,  it  will  be  found 
that  it  was  necessary  to  prescribe  some  special  form  in  order 
to  cany  the  act  into  execution:  for,  if  the  commissioner 
could  give  no  interim  protection  without  stating  the  fiicts 
necessary  to  give  him  jurisdiction,  he  must  either  afiSrm 
without  any  investigation  the  facts  alleged  in  the  petition 
to  be  true,  or  he  must  wait  till  he  had  ascertained  their 
truth,  upon  inquiry,  and  thus  delay  the  protection  which 
was  intended  to  be  immediate,  and  anticipate  a  great  por- 
tion of  the  investigation  which  according  to  the  statute  was 
to  take  place  at  the  termination  of  the  interim  protection, 
at  the  first  examination  of  the  insolvent.  As  the  expe- 
diency of  such  a  form  of  order,  therefore,  is  apparent,  and 
the  words  of  the  statute  are  large  enough  to  warrant  it,  we 
think  the  order  in  question  must  be  considered  as  sano- 
tioned  by  the  legislature,  and  that  therefore  no  objection 
can  be  made  to  it  on  the  ground  that  it  does  not  sufficiently 
shew  the  authority  of  the  commissioner  to  make  it. 

The  next  question  will  be,  whether  the  Court  ought  to 
direct  the  defendant  to  be  discharged  out  of  custody  with- 
out requiring  him  to  make  out  by  affidavit  the  authority 
of  the  commissioner  to  grant  him  the  protection  under 
which  he  seeks  his  release.  And  we  think  we  ought,  be^ 
cause,  although  the  sheriff  must  stand  excused  for  the  ar- 
rest, as  the  order  was  not  produced  at  the  time  of  the 
arrest,  yet  it  now  appears  that  the  order  had  been  in  fact 
issued  some  days  before ;  and  the  statutory  stay  of  process 
operates  from  the  date  of  the  order :  and,  if  we  were  to  re- 
quire proof  of  the  commissioner's  authority,  the  whole  oIk 
ject  of  the  legislature  might  be  defeated;  for,  upon  ex- 
amining the  provisions  of  the  statute,  we  can  see  that  it 
was  intended  that  this  temporary  protection  should  be 
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afforded  to  petitionen  upon  their  subjecting  their  property  1843. 
to  seizure  by  the  official  assignee^  and  before  the  investi- 
gation of  the  truth  of  their  petitions.  But,  if  we  were  to 
require  the  petitioner  to  prove  by  affidavit  the  jurisdiction 
of  the  commissioner,  we  could  not  refuse  to  receive  affida* 
vits  on  the  other  side;  and  thus  we  should  be  instituting 
in  this  Court  an  inquiry  which  the  legislature  intended 
should  be  postponed  till  the  time  fixed  for  the  first  exami- 
nation before  the  commissioner ;  for,  the  statute  does  not 
require,  or  even  authorize,  the  commissioner  to  receive  any 
proof,  by  affidavit  or  otherwise,  of  the  truth  of  the  petition 
before  that  time.  We  think  that  it  is  enough  for  the  de- 
fendant to  shew  that  the  order  for  protection  was  issued 
before  the  day  of  the  arrest.  It  is  unnecessary,  therefore, 
for  us  to  make  any  further  remarks  on  the  many  defects 
in  the  present  affidavits  which  were  pointed  out  in  the 
course  of  the  argument. 

The  only  remaining  question  is,  upon  what  terms  the 
defendant  ought  to  be  released.  He  asks  that  either  the 
plaintiff  or  the  sheriff  should  pay  the  costs  of  this  applica- 
tion. Such  a  term  it  would  be  manifestly  unjust  to  im- 
pose upon  the  sheriff,  who  was  ignorant  of  the  existence  of 
the  order  of  protection  at  the  time  of  the  arrest,  and  who, 
if  he  had  afterwards  released  his  prisoner  upon  the  produc- 
tion of  the  order,  might  have  rendered  himself  liable  to  an 
action  for  an  escape  if  it  had  eventually  appeared  that  the 
commissioner  had  no  jurisdiction  to  grant  the  protection : 
for,  as  the  object  of  the  legislature  seems  to  have  been  to 
afford  protection  from  subsequent  arrest,  and  not  to  release 
debtors  already  in  custody,  it  has  provided  no  indemnity 
for  the  sheriff  in  such  a  case  as  the  present.  And  it  is 
difficult  to  see  how  the  sheriff  could  defend  himself  in  an 
action  for  an  escape,  if  the  statement  in  the  defendant's 
petition  should  eventually  prove  to  be  untrue.  This  diffi- 
culty is  provided  for  by  the  117th  section  of  the  statute  6 
Geo.  4,  c.  16,  in  the  case  of  bankrupts,  and  by  the  81st 
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1843.  section  of  the  7  Geo.  4^  c.  57,  in  the  case  of  insolven&: 
and  the  peril  in  which  a  sheriff  would  be  placed  hj  dis- 
charging an  insolvent  even  under  the  general  power  given 
to  the  commissioner  by  the  latter  act,  without  the  protec- 
tion of  such  a  clause  of  indemnity,  is  pointed  out  by  the 
Judges  of  the  Court  of  Queen's  Bench  in  the  case  of  Saf" 
fery  v.  J<mes,  2  B.  &  Aid.  598— a  peril  which  would  be 
much  more  obvious  in  this  case,  where  no  power  is  given 
to  the  commissioner  to  order  the  discharge  of  an  insolvent 
already  in  custody.  If  the  order  had  been  produced  at  the 
time  of  the  arrest,  the  question  might  have  assumed  a 
different  character. 

.  With  respect  to  the  plaintiff,  he  seems  to  have  been  also 
ignorant,  at  the  time  of  the  arrest,  that  any  order  of  pro- 
tection had  been  obtained  by  the  defendant;  and,  indeed, 
it  does  not  appear  that  the  order  had  at  that  time  reached 
the  defendant :  and,  when  the  plaintiff  was  afterwards  ap- 
plied to  for  an  order  to  liberate  the  defendant,  he  was 
placed  in  this  difficulty — that,  if  he  had  given  the  order, 
and  the  defendant  had  been  liberated,  and  had  afterwards 
failed  to  make  out  the  allegations  in  his  petition,  the  com- 
missioner's order  would  be  void,  and  the  liberation  of  the 
defendant  by  the  act  of  the  plaintiff  would  be  a  bar  to  all 
future  remedies  under  his  judgment.  He  had  issued  his 
process  in  the  usual  course,  and  he  was  not  bound  to  in- 
terpose and  decide  whether  the  defendant  was  entitled  to 
his  release  or  not. 

'  We  are  therefore  of  opinion  that  the  rule  for  the  dis- 
charge  of  the  defendant  out  of  custody  should  be  made  ab- 
solute, but  without  costs. 

Rule  absolute,  without  costs. 
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Isaac  Hill^  Clerk^  v.  George  Charles  Bamh.  TVednesdw, 

TMay  Sra, 
HIS  was  an  action  of  debt  for  use  and  occupation.  Plea^  The  plaintiff 

nunquam  indebitatus.  ^  ttH^SdTrf 

The  cause  was  tried  before  Coltman.  J.,  at  the  first  sit-  the  defendant, 

'      '  hia  tenant,  with- 

ting  in  London  in  Hilary  Term  last.    The  facts  were  as  drew  from  pos- 
follow : — The  action  was  brought  to  recover  11/.^  the  amount  latter  ^i^kig 
of  a  quarter's  rent  alleged  to  be  due  from  the  defendant  to  ^^o!^^. 
the  plaintiff  in  respect  of  premises  in  Clement's  Lane^  II«' ^  5°°"^*" 
Strand^  which  had  been  occupied  for  many  years  by  the  withdrawing 
defendant's  father^  and  in  which  they  carried  on  the  busi-  ^pon  the  pre- 
ness  of  carpenters  and  builders  under  the  firm  of  Ramm  &  "^"^^I^J!!!^^ 
Son.    The  father  died  in  January^  1840,  leaving  a  widow,  for  one  year's 
who  continued  to  reside  on  the  premises,  the  business  being  the  rate  of  44/. 
carried  on  as  before.    On  the  28th  of  December,  1840,  the  J?i^^^  ^^ 
plaintiff  distrained  for  a  year's  rent  due  at  Christmas.  The  *^«  payment  of 

the  said  rent 

distress  was  withdrawn  on  the  following  day,  the  defendant  nntu  the  ist  of 
giving  security  for  the  payment  of  the  arrears  due  and  also  i  do'^re^w- 
for  the  future  rent,  and  signing  the  following  memoran-  ^^^  "^  •™' 

dum  :^  defanlt  bdng 

*'  To  the  Bev.  Isaac  Hill.  mch  paymmt 

"  Sir, — In  consideration  of  your  withdrawing,  at  my  re-  Jjo^^to 
quest,  the  distraint  upon  the  premises  I  hold  of  you,  situate  ""•^  ^^^ 
No.  17  Clement's  Lane,  in  the  parish  of  St.  Clement's  mises  and  there 
Danes,  in  the  county  of  Middlesex,  as  tenant  thereof,  for  ^id  rentrioot. 
one  year's  rent  due  Christmas  Day  last,  at  the  rate  of  44/.  J£f^^^ 
per  annum  (less  5/.  10«.  allowed  to  me),  and  giving  time  of  the  said  dia- 
for  the  payment  of  the  said  rent,  which  I  hereby  admit  and  by  yon:  and 
acknowledge  to  be  justly  due  and  payable  unto  you  as  the  ciare  yoi^now' 
landlord  of  the  said  premises,  until  the  1st  day  of  February  T?*^"'^*,. 
next,  I  do  hereby  authorize  and  empower  you,  on  default  traint  shall  in 
being  made  by  me  in  such  payment  at  the  time  aforesaid,  ^T'lolri^, 

or  prevent 
your  again  distraining  npon  the  said  premises,  &c.": — Held,  that  this  was  not  an  agreement  or 
minute  or  memorandum  of  an  agreement  which  required  a  stamp  to  render  it  admissible  in  evi- 
dence; and  that,  if  it  were,  it  did  not  appear  to  be  an  agreement  the  9nbject-iaatter  whereof  was 
bf  the  value  of  20/. 
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1843.  to  re-enter  upon  the  said  premises  and  there  distrain  for  the 
said  rent  or  sam  of  38/.  10».,  or  any  lesser  sum  thereof  as 
may  then  be  in  arrear  and  unpaid,  notwithstanding  the 
withdrawal  of  the  said  distraint  now  made  by  you  in  respect 
of  the  said  sum  of  88/.  10».  And  I  do  hereby  declare  your 
now  withdrawing  the  present  distraint  shall  in  no  ways 
lessen,  abridge,  or  prevent  your  again  distraining  upon  the 
said  premises.  And  I  hereby  expressly  give,  authorize,  and 
empower  you  to  use  and  pursue  all  and  every  such  powers 
and  remedies  for  the  recovery  of  the  said  rent  as  to  you 
may  seem  most  advisable,  the  said  distraint  now  withdrawn, 
nor  any  matter  or  thing  done  in  consequence  thereof,  shall 
not  be  taken  in  bar  thereof  or  be  pleaded  in  satisfaction  or 
discharge  thereto,  or  shall  you  be  deemed  a  trespasser  or 
wrongdoer  in  respect  of  such  re-entry  or  second  distress. 
Dated  the  29th  December,  1840.'' 

Upon  the  plaintiff's  counsel  offering  to  put  in  the  above 
document,  it  was  objected,  on  the  part  of  the  defendant, 
that  it  was  not  admissible  in  evidence  without  a  stamp. 
On  the  other  hand,  it  was  insisted  that  the  paper  did  not 
amount  to  an  agreement,  and  required  no  stamp,  inasmuch 
as  it  reserved  to  the  plaintiff  no  rights  other  than  he  was 
abready  by  law  entitled  to:  and  of  this  opinion  was  the 
learned  Judge. 

The  jury  having  returned  a  verdict  for  the  plaintiff  for 
the  amount  claimed — 

ChamieU,  Serjeant,  in  Hilary  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  unstamped  do- 
cument was  improperly  received. 

Bompas,  Serjeant,  now  shewed  cause. — ^The  document  in 
question  was  properly  admitted.  It  was  not  an  agreement, 
nor  was  it  used  as  evidence  of  an  agreement :  it  was  merely 
put  in  for  the  purpose  of  shewing,  that,  in  a  former  pro- 
ceeding, the  defendant  admitted  that  he  was  tenant  of  the 
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premises.    The  case  of  HUl  v.  Johnson,  8  C.  &  P.  456,  is      ^3. 
yeiy  analogous.    There,  in  assumpsit   by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange,  the  defence  was 
that  time  had  been  given  to  the  acceptor.     To  meet  the 
defence,  a  copy  of  a  paper  that  the  defendant  had  promised 
to  sign  was  offered  in  evidence.    By  this  the  defendant 
consented  to  the  plaintiff's  using  any  means  to  obtain  pay- 
ment firom  the  acceptor,  without  prejudice  to  his  right  to 
recover  from  the  defendant  as  drawer:  and  it  was  held  that 
this  paper  did  not  require  a  stamp.     Here  there  are  no 
words  of  agreement:  the  substance  of  the  paper  is  a  mere 
license  to  re-enter,  in  consideration  that  the  plaintiff  would 
then  withdraw  the  distress.     [Cresawell,  J. — Does  that  re- 
quire any  consideration  ?]     No.     The  plaintiff  had  a  clear 
right  to  distrain  again.    In  Forsyth  v.  Jervis,  I  Stark.  437, 
A.  brought  an  action  against  B.  for  the  price  of  a  gun  or^ 
dered  by  the  latter,  and  it  was  held  that  he  might  read  in 
evidence,  for  a  collateral  purpose,  part  of  a  letter  written 
by  B.  to  him,  although  the  remainder  of  the  letter  con- 
tained directions  for  making  the  gun,  and  it  was  not 
stamped.     So,  in  Parker  v.  Dubois,  1  M.  &  W.  30,  notice 
being  given  to  the  plaintiff  of  a  call  on  certain  mining 
shares  which  he  had  transferred  to  the  defendant,  his 
attorney  wrote  to  the  defendant's  attorney  to  inquire  whe- 
ther the  defendant  was  desirous  of  avoiding  a  forfeiture  of 
the  shares,  by  authorizing  the  plaintiff  to  pay  the  amount 
of  the  call.    The  defendant's  attorney  wrote  in  reply,  au-» 
thorising  the  plaintiff  to  pay  the  call:  and  it  was  held  that 
these  letters  were  not  a  contract,  or  evidence  of  a  contract, 
and  did  not  require  a  stamp.    Lord  Abinger  said:  '^  A 
contract  may  be  either  by  parol,  or  it  may  be  by  an  impli- 
cation of  law  arising  out  of  a  certain  fact,  or  it  may  be  in 
writing.    In  the  last  case,  it  must  be  stamped.    This  was 
a  mere  direction  to  pay,  out  of  which  the  law  implies  a 
contract.    The  letters  contain  no  contract,  nor  are  they 
evidence  of  a  contract,  but  only  evidence  of  the  fact  out  of 
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1843.         wliich  the  contract  results^  namely^  the  direction  to  pay/'^ 
^"^JJ^      That  is  a  much  stronger  case  than  the  present. 


Ram  Iff, 


Channell^  Serjeant  {Pigott  was  with  him),  in  support  of 
the  rule. — If  the  document  in  question  was  a  mere  acknow- 
ledgment, as  is  suggested,  and  nothing  more,  undoubtedly 
it  would  not  require  a  stamp.  A  matter  which  being  put 
into  writing  merely  imposes  the  same  liability  that  the  law 
would  have  imposed  without  it,  requires  no  stamp:  thus, 
in  MuUett  v.  Hutchinson,  7  B.  &  C.  639,  1  M.  &  R.  522,  it 
was  held  that  a  paper  stating  that  the  party  signing  it 
had  received  certain  bills  in  his  hands  which  he  had  to 
get  discounted  or  return  on  demand,  did  not  require  an 
agreement  stamp.  But,  if  the  instrument  gives  any  new 
right,  a  stamp  is  necessary.  Applying  that  test  here,  the 
document  clearly  required  a  stamp.  Where  a  landlord 
distrains  upon  his  tenant's  goods,  he  is  bound  by  law  to 
proceed  to  a  sale  within  a  limited  time:  he  is  not  at  liberty 
to  keep  them  on  the  premises  beyond  a  reasonable  time 
after  the  expiration  of  the  five  days,  without  the  consent  of 
the  tenant;  nor,  having  once  withdrawn  from  possession,  is 
he  at  liberty  to  re-enter  without  the  like  consent.  [Tiit- 
daJ,  C.  J. — Would  the  re-entry  render  the  landlord  liable 
as  a  trespasser  for  the  second  distress,  or  would  the  remedy 
be  case  for  a  vexatious  distress  ?]  For  the  purpose  of  the 
present  argument  it  is  quite  immaterial  which.  The  plain- 
tiff here  has  taken  from  the  tenant  an  indemnity  or  consent 
to  enable  him  to  do  that  which  by  law  he  could  not  do 
without  such  consent.  Whatever  the  form  of  the  tenant's 
remedy  in  the  case  supposed,  the  landlord  by  this  contract 
purchases  that  right.  [Tiiufa/,  C.  J. — How  do  we  know 
that  the  right  you  say  the  landlord  purchases  by  this  con- 
tract, the  right  to  re-enter,  is  of  the  value  of  20/.  ?]  The 
distress  is  for  a  year's  rent  (44/.)  less  5/.  10«.  There  is  no- 
thing to  limit  it  to  less  than  20/.  In  Sheppard  v.  Wheble, 
8  C.  &  P.  534,  an  unstamped  agreement  of  indemnity  given 
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by  an  execution-creditor  to  the  sheriff^  being  offered  in  1843, 
evidence,  and  objected  to,  it  was  insisted  that  the  subject- 
matter  was  of  less  than  the  value  tof  20/.,  the  goods  seized 
having  sold  for  14/.  only.  But  Lord  Abinger  said:  "  This 
is  an  agreement  to  indemnify  the  sheriff,  and  there  is  no- 
thing which  limits  it  to  any  sum  under  20/.  If  the  sheriff 
is  defeated  in  this  action,  he  will  expect  a  great  deal  more 
from  the  execution-creditor  than  a  re-payment  of  the  14/. 
I  think  I  cannot  receive  it.''  And  it  was  accordingly  re- 
jected. 

TiNDAL,  C.  J. — I  am  of  opinion  that  this  document  does 
not  amount  to  an  agreement,  or  minute  or  memorandum 
of  an  agreement^  within  the  statute  55  Geo.  3,  c.  184, 
Sched.  Part  1,  title  "  Agreement.''  It  is  not  a  contract 
whereby  either  party  stipulates  to  do  or  to  pay  any  thing, 
which  it  must  be  to  amount  to  an  agreement.  It  is  a  mere 
license  or  authority  given  by  a  tenant  to  his  landlord  to  re- 
enter and  resume  possession  of  goods  distrained  for  rent« 
Besides,  if  this  were  an  agreement  within  the  act,  it  by  no 
means  appears  that  the  subject-matter  thereof  was  of  the 
value  of  20/. :  and  it  has  been  held  by  Lord  Tenterden  and 
by  other  Judges  that  it  behoves  the  party  objecting  to  the 
admissibility  of  an  agreement  for  want  of  a  stamp,  to  shew 
that  the  subject-matter  thereof  is  of  less  than  the  value  of 
20/.,  because  that  proviso  or  condition  is  found  in  the  enact* 
ing  part  of  the  statute,  and  does  not  come  by  way  of  ex- 
ception. Now,  what  is  this?  The  landlord  having  dis- 
trained, in  consideration  of  his  withdrawing  the  distress; 
and  giving  time  for  the  payment  of  the  rent  until  the  1st 
of  February  then  next,  the  tenant  authorizes  and  empowers 
him,  on  default  being  made  in  such  payment  at  the  time 
mentioned,  to  re-enter  and  distrain  again  for  the  same  rent. 
It  is  a  mere  indemnity  against  future  damages  to  which 
the  landlord  might  otherwise  be  liable  in  a  given  event. 
How  can  we  say  that  that  is  a  matter  ^f  the  value  of  20/.? 
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1843.  The  value  of  such  an  indemnity  may  be  trifling.  It  appears 
to  me  that  the  case  falls  within  the  principle  of  Latham  y. 
Rulley,  B.  &  M.  13^  where  a  memorandum  given  by  car- 
riers at  Dover^  on  the  receipt  of  goods^  in  the  following 
terms — ''  Received  of  L.  &  Co.  (the  plaintiffs)  a  paper  par- 
cel directed  to  Messrs.  H.^  B.,  &  Co.^  62,  Lombard  Street, 
value  260/.^  which  we  (the  defendants)  agree  to  deliver  to 
them  to-morrow^  fire  and  robbery  excepted;  carriage  paid 
here'' — and  signed  by  the  defendants,  was  held  to  be  ad« 
missible  in  evidence  without  a  stamp,  although  it  was  con- 
tended that  it  was  an  agreement  the  subject-matter  of 
which  exceeded  20/.  Upon  both  points,  therefore,  it  seems 
to  me  that  no  stamp  was  necessary  here,  and  that  the  docu- 
ment was  properly  received.  The  rule  must  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  All  that  the 
memorandum  professes  to  give  is,  a  right  to  re-^nter  on 
default  in  payment  of  the  rent  on  the  1st  of  February.  It 
amounts  to  nothing  more  than  a  consent  on  the  part  of  the 
tenant  to  the  landlord's  doing  something  which  he  had  a 
perfect  right  to  do  without  such  consent.  It  clearly  does 
not  amoiuit  to  an  agreement,  and  therefore  no  stamp  was 
necessary. 

Erskine,  J. — I  am  also  of  opinion  that  the  rule  for  en- 
tering a  nonsuit  in  this  case  should  be  discharged.  The 
memorandum  is  a  mere  license  to  the  landlord  to  re-enter 
and  retake  a  distress  which  he  is  about  to  abandon  at  the 
request  of  the  tenant :  and  though  it  may  amount  to  an 
undertaking  not  to  bring  an  action  for  such  re-entry,  the 
same  may  be  said  in  every  case  of  leave  and  license.  I  am 
clearly  of  opinion  that  no  stamp  was  necessary. 

Cresswsll,  J.,  concurred. 

Bule  discharged. 
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1843. 

OucHTERLONY  V.  GiBsON.  JVedneadw, 

T  May  3rd. 

ROVER  for  certain  books  and  papers  of  th6  plaintiff  In  June,  1840, 

a  fiat  issued 
which  had  originally  come  into  the  possession  of  the  defend-  against  the 

ant  as  the  official  assignee  under  a  fiat  in  bankruptcy  which  ^  annuiSdl^ 

issued  against  the  plaintiff  on  the  9tli  of  June,  1840,  and  ^^^^  *J^^ 

which  fiat  was  on  the  10th  of  December,  1841,  annulled  by  on  the  lOth 

order  of  the  Court  of  Review  confirmed  by  the  Lord  Chan>-  ig4i.  on'the 

cellor,  with  the  assent  of  all  the  creditors  who  had  proved  J^g^'thS^wIl 

debts  thereunder.    Immediately  after  the  fiat  was  so  an-  tiff  commenced 

;  .an  action 

nulled,  the  books  and  papers  which  had  so  come  into  the  against  the  offi- 
possession  of  the  defendant  as  official  assignee,  were  de-  SJdcTtS'Sove 
manded  from  him  by  the  plaintiff,  and  upon  his  refusal  to  ^*i*?  "J?^**!^ 
deliver  them  up  the  present  action  was  commenced  on  the  and  papers 
5th  of  January,   1842.      To  this  action  the   defendant  to  hu  hands  in 
pleaded,  not  guilty,  and  not  possessed.     On  the  25th  of  rity^^a^fSich 
January,  1842,  a  second  fiat  issued  against  the  plaintiff  on  ^«  ^  refused 

•^  °  *^  to  dehver  up 

the  petition  of  John  Yickery  Broughton,  and  on  the  foi'>  on  demand, 

lowing  day  the  defendant  caused  him  to  be  served  with  januaiy  a  ae- 

the  following  notice :-  :S.Srlir^ 

''  In  the  matter  of  Thomas  Ouchterlony.  plaintiff,  under 

which  he  was 

*'  We  the  undersigned,  solicitors  for  and  On  behalf  of  duly  declared  a 
John  Vickery  Broughton,  of  &c.,  do  hereby  give  you  no-  th^  i™^  ^^ 
tice  that  a  docket  hath  been  struck  and  a  fiat  issued  against  5*?^'/"^  ****. 

13  defendant  again 

the  said  Thomas  Ouchterlony  at  the  instance  of  the  said  appointed  as- 

John  Yickery  Broughton,  and  the  said  fiat  is  intended  to  25th.    Ae 

be  forthwith  prosecuted.     And  we  do  further  as  aforesaid  ^'^the'SnT^ 

give  you  notice  and  require  you  not  to  part  with  any  books  ^^"J^fy'.JP* 

of  account,  letters,  documents,  deeds,  papers,  monies,  pro-  obtained  a  ver- 

diet.  On  the 
8th  of  July, 
the  plaintiff's  attorney  proceeded  to  sign  judgment: — Held,  that,  inasmuch  as  the  plain- 
tiff had  originally  a  good  cause  of  action,  the  verdict  could  not  be  impeached:  bnt  that,  as 
no  judgment  had  been  signed  at  the  time  the  assignees  were  appointed  under  the  second  fiat, 
and  as  they  had  given  the  plaintiff's  attorney  notice  not  to  proceed,  he  was  not  justified  in 
afterwards  signing  judgment ;  and  that  neither  the  plaintiff  nor  his  attorney  had  any  equitable 
claim  to  indemnity  for  the  costs  incurred  by  them  in  forcing  on  the  trial  of  the  cause  after  the 
issuing  of  the  fiat,  and  whilst  its  validity  was  under  discussion.  The  Court,  therefore,  stayed 
the  proceedings  on  payment  by  the  defendant  of  the  costs  incurred-  down  to  the  date  of  the  fiat. 

VOL.  VI.  P  P 
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1M3.         perty,  or  effects  of  any  kind  which  may  be  in  yonr  hands, 

' — " — '       power,  or  custody,  now  or  late  belonging  to  the  said  Tho- 

V.  mas  Ouchterlony  or  his  creditors  or  estate,  or  to  you  as 

Gibson.       Qflj^iaj  assignee  with  other  assignee  or  assignees  appointed 

under  a  fiat  in  bankruptcy  lately  in  force  against  the  said 

Thomas  Ouchterlony,  but   to  retain  and  keep  the  same 

and  every  of  them  for  the  benefit  of  the  creditors  under 

the  said  fiat  now  issued,  or  to  be  disposed  of  thereunder  as 

may  be  lawful/* 

The  cause  was  tried  on  the  22nd  of  February,  when  a 
verdict  was  found  for  the  plaintiff  for  1000/.,  the  damages 
laid  in  the  declaration,  subject  to  be  reduced  to  40^.  on  the 
delivery  up  to  the  plaintiff  of  the  books  and  papers.  Va- 
rious delays  took  place  in  the  opening  of  the  second  fiat, 
occasioned,  it  was  alleged,  by  the  contrivance  of  the  plain- 
tiff's attorney  with  a  view  to  prevent  the  defendant  from 
setting  up  the  second  fiat  as  a  defence  to  the  action.  The 
second  fiat  was  opened  on  the  12th  of  May,  and  on  the 
20th  the  defendant  was  appointed  official  assignee,  and 
Broughton  creditors'  assignee.  The  defendant  was  resi- 
dent abroad,  and  did  not  surrender  to  the  second  fiat. 

Upon  an  affidavit  of  these  facts,  and  also  that  the  proceed- 
ings were  carried  on  by  the  plaintiff 'a  attorney  without  the 
consent  of  the  assignees  under  the  second  fiat ;  that,  on  the 
14th  of  June,  they  gave  notice  to  the  plaintiff's  attorney 
not  to  proceed  further  therein,  notwithstanding  which  he 
on  the  8th  of  July  entered  an  incipitur  of  a  judgment  in 
the  Masters'  book,  and  gave  notice  of  taxation  of  costs,  the 
assignees  not  having  been  made  parties  to  such  judgment; 
and  that  the  defendant's  attorney  thereupon,  on  the  15th 
of  July,  obtained  a  Judge's  order  to  stay  the  proceedings 
till  the  fifth  day  of  Michaelmas  Term,  to  enable  the  de- 
fendant to  apply  to  the  Court. 

Bompas,  Serjeant,  on  the  fifth  day  of  Michaelmas  Term, 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why 
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all  proceedings  on  the  postea  should  not  be  stayed  on  pay*        1843. 
ment  to  the  plaintiff' a  attorney  of  the  costs  of  the  action  up  ^ 
to  t/te  date  of  the  second  fiat,  or  why  the  taxation  of  costs  v. 

should  not  be  stayed  on  the  judgment,  the  same  not  having 
been  revived^  and  the  assignees  made  parties  thereto.  The 
learned  Serjeant  submitted^  that,  as  this  was  a  case  in  which 
the  defendant  was  clearly  entitled  to  relief  by  audita  que* 
rela,  the  Court  would  grant  the  same  relief  on  motion. 
Against  this  rule  (which  had  in  the  meantime  been  en- 
larged) cause  was  shewn  on  Monday,  the  1st  of  May, 
1843,  by— 

Wilde  and  Chaunell,  Serjeants. — ^The  action  was  well 
brought :  there  was  no  fiat  in  existence ;  and  at  the  time 
of  the  trial  there  was  no  adjudication  under  the  second 
fiat,  no  appointment  of  assignees  :  the  defendant,  therefore, 
was  clearly  a  tortfeazor.  There  are  no  equitable  circum- 
stances to  justify  the  summary  interference  of  the  Court. 
Besides,  an  audita  querela  can  only  be  maintained  where 
the  matter  of  discharge  arises  subsequently  to  the  judg- 
ment In  Tidd's  Practice,  9th  edit.  1131,  it  is  said,  that, 
"  When  the  party  has  a  release  on  other  matter  which  he 
might  have  pleaded  to  the  scire  facias  in  his  discharge,  and 
for  want  of  pleading  it  execution  is  awarded  upon  a  scire 
feci  returned,  he  is  estopped  for  ever,  and  cannot  by  any 
means  take  advantage  of  that  matter.  But,  when  execu- 
tion is  awarded  on  two  nihils  returned,  he  may  relieve 
himself  by  audita  querela,  though  not  by  writ  of  error : 
and,  when  the  case  is  clear,  and  the  application  recent,  the 
Courts  will  interpose  in  a  summary  way,  and  relieve  the 
party  upon  motion,  without  putting  him  to  an  audita  que- 
rela. But  they  will  never  do  it  when  the  fact  is  disputed, 
or  there  has  been  a  long  acquiescence,  and  several  steps 
have  been  taken  subsequent  to  the  award  of  execution,  or 
the  ground  of  relief  is  such  matter  of  fact  as  may  be  proper 
to  be  tried  by  a  jury.''     Now,  here,  the  proceeding  by 
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1843.  audita  querela  would  withdraw  from  the  jury  the  question 
of  bankruptcy  or  no  bankruptcy.  The  Court  will  never 
grant  equitable  relief  where  a  party  has  neglected  the  op« 
portunity  of  obtaining  it  legally  and  of  right.  As  to  the 
suggestion  that  the  judgment  has  not  been  reviyed,  that  is 
a  fallacy.  There  is  no  final  judgment^  nor  can  there  be 
until  the  costs  are  taxed.  In  Bibbins  v.  Mantel,  2  Wils. 
358^  the  plaintiff  became  bankrupt  after  the  interlocutory 
judgment  and  awarding  the  writ  of  inquiry^  and  afterwards 
in  his  own  name  the  inquiry  was  executed,  and  this  was 
held  good  without  a  scire  facias  at  the  suit  of  the  assignees. 
The  point  again  came  before  the  Court  in  Hewitt  v.  Mantell, 
2 Wils.  874,  where  Wilmot,  C.  J.,  said:  "When  a  motion 
was  made  in  the  cause  of  Bibbins  v.  Mantel,  in  last  Michael- 
mas Term,  I  had  some  little  doubt  whether  the  assignees 
ought  not  to  have  sued  out  a  scire  facias  upon  the  interlo- 
cutory judgment ;  but,  upon  ftirther  and  more  mature  con- 
sideration, I  think  we  may  with  justice  give  judgment  for 
the  assignees  in  this  case.  Courts  of  law  have  interfered 
equitably  in  many  cases  of  bankrupts,  and  if  they  can  see 
upon  the  face  of  the  whole  record  that  the  assignees  are 
entitled  to  recover,  they  will  use  their  utmost  sagacity  and 
astutia  to  give  them  judgment;  that  they  are  entitled  to 
this  debt,  is  as  clear  as  the  sun,  and  the  bankrupt  has  no 
right  to  receive  this  money;  therefore,  unless  we  are  bound 
down  by  the  rules  of  law  and  former  determinations,  we 
will  not  turn  the  assignees  round.  It  has  been  objected 
that  the  right  and  property  of  this  debt  was  so  absolutely 
divested  out  of  the  Bibbinses  when  they  became  bank- 
rupts, by  the  statutes,  that  they  could  not  stir  one  step 
further  in  the  cause  against  Mantell:  in  answer  to  this, 
it  appears  on  this  record  that  Bibbinses  had  obtained  an 
interlocutory  judgment,  and  the  Court  awarded  a  writ  of 
inquiry  before  the  bankruptcy :  the  defendant  Mantell  af- 
terwards had  no  day  in  Court,  nor  could  he  afterwards 
plead  anything  to  the  action;  and  taking  the  inquisition 
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and  entering  final  judgment  were  only  the  conclusion  and        1843. 
necessary  consequence  of  the  interlocutory  judgment;  for       chterlont 
the  Court  themselves,  if  they  had  so  pleased,  might  upon  v. 

the  interlocutory  judgment  have  assessed  the  damages  and 
thereupon  given  final  judgment  before  Bibbinses  became 
bankrupts,  and  the  inquisition  is  only  a  matter  of  course 
taken  to  inform  the  conscience  of  the  Court.  There  is 
no  foundation  to  say  that  the  bankruptcy  is  an  abatement 
of  the  suit  against  Mantell,  for,  suppose  the  eflfects  of  the 
bankrupts  should  amount  to  pay  20^.  in  the  pound  and 
more,  surely  they  might  afterwards  proceed  to  final  judg- 
ment :  the  final  judgment  cannot  be  void  ;  for,  the  inter- 
locutory judgment  entitled  Bibbinses  to  recover  something, 
which  by  the  inquest  was  ascertained ;  the  assignees  by 
bringing  the  scire  facias  have  expressly  affirmed  this  act  of 
Bibbinses  proceeding  to  final  judgment.  There  is  no 
doubt  but  a  scire  facias  lies  upon  an  interlocutory  judg- 
ment ;  and  it  was  objected  that  the  assignees  ought  to  have 
taken  up  the  cause  at  that  period :  but,  if  they  had,  this 
plea  does  not  lie  in  the  mouth  of  the  defendant  in  answer 
to  the  assignees.''  And  see  Kinnear  v.  Tarrant,  15  East, 
622,  and  Barnes  v.  Maton,  there  cited.  The  point  is  dis- 
cussed in  the  notes  to  Underhill  v.  Devereux,  2  Wms. 
Saund.  721.,  where  it  is  said :  '^  If  a  man  obtain  interlocu- 
tory judgment,  and  become  a  bankrupt  before  final  judg- 
ment, his  assignees  may  proceed  to  final  judgment  in  his 
name,  and  then  sue  out  a  scire  facias  in  their  own  name, 
to  have  execution  (citing  Hewitt  v..  Mantell,  2  Wils.  372). 
So,  if  a  man  recover  final  judgment,  upon  which  the  de- 
fendant brings  a  writ  of  error,  and  the  defendant  becomes 
a  bankrupt  pending  the  writ  of  error,  his  assignees  ought  to 
proceed  to  an  affirmance  of  the  judgment  in  the  bankrupt's 
name,  and  then  sue  out  a  scire  facias  in  their  own  names 
upon  the  judgment,  to  have  execution  {Kretchman  v.  Beyer, 
1  T.  R.  463 ;  Winter  v.  Kretchman,  2  T.  R.  45  -,  Monke  v. 
Moiris,  1  Mod.  93,  1  Vent.  193;  Hewitt  v.  Mantell,  2 
Wils.  372,  378).     However,  where  the  plaintifi"  became  a 
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1843.        bankrapt  between  interlocutory  and  final  judgment^  and 
_       ^  took  out  execution  in  his  own  name,  though  regularly  the 
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V.  assignees  ought  to  ha^e  brought  a  scire  facias  on  the  final 

judgment^  and  have  sued  out  execution  in  their  own  namci 
yet  the  Court  refused  to  interfere  to  set  aside  the  proceed* 
ings — Waugh  v.  Austen,  8  T.  R.  487."  There  is  no  ground 
whatever  for  depriving  the  plaintiff  of  his  costs :  and  at  all 
events  the  attorney's  lien  must  be  respected. 

Bompas  and  Manning,  Serjeants,  in  support  of  the  rule. 
The  object  of  an  audita  querela  is,  to  give  a  defendant 
relief  as  to  some  matter  which  he  could  not  at  the  time 
plead.  In  Bacon's  Abridgment,  Audita  Querela  (B),  it  is 
said,  that,  ''if  A.  as  administrator  recovers  damages  in 
trover  against  B.,  and  after  his  administration  is  repealed, 
and  granted  to  another,  upon  a  surmise  that  A.  intends 
and  endeavours  to  sue  execution,  B.  may  have  an  audita 
querela;  for,  by  the  repeal  of  the  administration,  the 
power  of  A.  is  absolutely  determined.''  So,  here,  the  de- 
fendant would  clearly  be  entitled  to  an  audita  querela,  on 
the  ground  that  after  plea  pleaded  the  plaintiff  had  been 
adjudged  a  bankrupt,  and  the  defendant  appointed  his 
assignee.  [Coltman,  J. — Upon  an  audita  querela,  might 
not  the  plaintiff  deny  the  bankruptcy  ?]  Not  where  there 
has  been  a  decision  of  a  competent  tribunal  affirming  it. 
The  propriety  of  the  second  fiat  is  not  in  fact  disputed ; 
nor  can  it  b^  now— 1  &  2  Will.  4,  c.  56,  s.  17.  [Cresswell, 
J. — Have  you  any  authority  for  saying  that  an  audita 
querela  will  lie  whenever  you  can  shew  that  the  plaintiff 
is  not  entitled  to  judgment?]  In  2  Wms.  Saund.  147  a,  n. 
(1),  it  is  said :  ''  An  audita  querela  is  an  equitable  action 
which  lies  for  a  person  who  either  is  in  execution,  or  iu 
danger  of  being  so,  upon  a  judgment,  statute-merchant, 
statute-staple,  or  recognizance,  when  he  has  matter  to  shew 
that  such  execution  ought  not  to  have  issued  or  should  not 
issue  against  him ;  and  is  of  a  most  remedial  nature,  and 
seems  to  have  been  invented  lest  in  any  case  there  would 
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be  an  oppressive  defect  of  justice^  where  the  party  has  a  1843. 
good  defence,  but  had  not  nor  has  any  other  means  to  take  _ 
advantage  of  it :  Com.  Dig.  Audita  Querela  (A.) ;  3  BL  ^  «. 
Com.  405.  As,  if  B.  be  taken  in  execution  upon  the  sta- 
tute acknowledged  by  A.  in  his  name :  Fitz.  N.  B.  233  A., 
7th  edit. :  or,  where  execution  is  sued  out  upon  a  statute 
taken  without  authority,  or  not  duly  sealed  :  Ascue  v.  Ful' 
jambe,  Cro.  Eliz.  233.  So,  if,  upon  a  joint  and  several  bond, 
one  of  the  obligors  is  sued  in  the  ELB.  and  taken  in  execu- 
tion, and  the  other  in  the  C.  B.,  and  his  lands  are  taken 
in  execution  by  elegit,  as  they  well  may  be,  an  audita 
querela  lies  for  him  who  is  taken  in  execution:  and,  because 
the  judgment  must  be  that  he  be  discharged  from  the  exe- 
cution, he  cannot  be  taken  again,  though  the  land  taken  in 
execution  should  be  evicted:  Cowley  v.  Lydeot^  Hob.  2, 
2  Bulst  97.  So,  if  the  defendant  has  paid  and  satisfied  the 
judgment,  and  is  afterwards  taken  in  execution,  he  may  be 
relieved  by  audita  querela,  though  he  has  no  writing  for  the 
payment :  Ognel  v.  Randol,  Cro.  Jac.  29,  by  three  Judges 
against  Popham.  So,  if  there  is  judgment  against  two, 
who  are  both  in  execution,  and  the  sheriff  suffers  one  to 
escape,  and  the  plaintiff  recovers  against  the  sheriff,  and 
has  Boiisfactian,  the  other  shall  be  discharged  by  an  audita 
querela :  Alfard  v.  Tatnel,  1  Mod.  172,  2  Mod.  49.  So,  if 
a  man  be,  as  is  already  noticed,  only  in  danger  of  being 
taken  in  execution,  an  audita  querela  lies,  quia  timet:  Co. 
Litt.  100.  a.;  and  therefore  the  conusor  of  a  statute,  or  a 
defendant  against  whom  a  judgment  has  been  obtained, 
may  have  it  before  execution  sued :  1  Boll.  Abr.  306  (B), 
pi.  6.  And  so  may  the  heir  of  the  conusor:  Ibid.  pi.  7. 
And  the  conusor  or  his  heir  may  have  an  audita  querela 
before  any  suit  is  commenced  upon  the  statute :  Ibid.  pi.  8, 
And,  if  there  is  a  verdict  for  the  plaintiff  at  Nisi  Prius,  and 
afterwards,  and  before  the  day  in  Banc,  he  releases  the  de* 
fendant,  and  afterwards  signs  judgment,  as  the  defendant 
cannot  plead  the  release,  he  may  have  an  audita  querela  to 
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1843.        hinder  the  execution  of  the  judgment :  Gilb.  C.  B.  108, 
_  "^     "*    "      8rd  edit."     So,  in  Bacon's  Abridgment,  Audita  Querela 
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V.  (A),  it  is  said,  that,  ''if  two  executors  sue  execution  for 

damages  recovered  by  the  testator  where  one  hath  released, 
an  audita  querela  lies  against  both."  Here,  the  whole 
right  is  by  the  adjudication  vested  in  the  defendant  and  his 
co-assignee.  The  defendant's  right  to  the  possession  of 
the  books  and  papers  which  are  the  subject-matter  of  this 
action,  has  relation  back  to  the  date  of  the  fiat :  ail  the 
expenses,  therefore,  that  have  been  incurred  subsequently 
to  that  period,  have  been  wantonly  and  vexatiously  incur- 
red. [Tlndaly  C.  J. — When  the  cause  was  tried  the  plain- 
tiff was  not  a  bankrupt.  I  doubt,  therefore,  whether,  in 
offering  to  pay  the  costs  incurred  down  to  the  date  of  the 
fiat,  the  defendant  offers  enough.]  To  give  more  would 
be  offering  to  the  plaintiff's  attorney  a  premium  for  his 
irregular  and  improper  proceeding.  ICresswell,  J. — ^Pro- 
bably the  plaintiff  might  not  unreasonably  think  the  second 
fiat  an  oppressive  proceeding.]  The  second  fiat  was  issued 
bonft  fide.  [Tindal,  C.  J. — Had  the  defendant  no  means, 
by  application  to  the  Court  of  Reviev,  or  to  Chancery,  of 
restraining  the  plaintiff  fipom  going  on  with  the  action  ?] 
Not  before  adjudication.  It  appears  here  that  the  proceed- 
ing to  judgment  is  without  the  consent  of,  and  in  defiance 
of  express  notice  from,  the  assignees. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court : 
This  was  an  action  of  trover  for  certain  books  and  papers 
of  the  plaintiff  which  had  originally  come  to  the  hands  of 
the  defendant  as  the  official  assignee  under  a  fiat  in  bank- 
ruptcy issued  against  the  plaintiff  in  the  year  1840.  This 
fiat  was  afterwards,  with  the  consent  of  all  the  creditors 
who  had  proved  their  debts  under  it,  annulled  by  order  of 
the  Lord  Chancellor  bearing  date  the  10th  of  December, 
1841;  and  immediately  afterwards  the  books  and  papers 
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were  demanded  from  the  defendant^  who  refused  to  deliver         1843. 
them  up  to  the  plaintiff:  and  thereupon  this  action  was      '*'"""''' 

OUCBTBBLOKT 

commenced  on  the  4th  of  January,  1842.  v. 

On  the  25th  of  January,  1842,  a  second  fiat  was  issued 
against  the  plaintiff  upon  the  petition  of  John  Yickery 
Broughton,  who  had  not  come  in  under  the  former  fiat; 
and  on  the  12th  of  the  following  May  the  plaintiff  was  ad- 
judged a  bankrupt,  and  on  the  25th  of  May  the  defendant 
was  again  appointed  ofBicial  assignee.  But,  in  the  mean 
time,  namely,  on  the  22nd  of  February,  this  action  had 
been  tried,  and  in  consequence  of  the  delay  in  opening  the 
fiat,  occasioned  by  circumstances  not  material  to  the  pre- 
sent inquiry,  the  defendant  was  not  in  a  condition  to  plead 
the  plaintiff's  bankruptcy,  and  a  verdict  was  therefore 
taken  for  the  plaintiff,  by  consent,  for  1000/.,  the  damages 
laid  in  the  declaration,  subject  to  be  reduced  to  40^.  on  the 
delivery  up  to  the  plaintiff  of  the  books  and  papers.  The 
bankrupt  having  omitted  to  surrender  himself  under  the 
second  fiat,  and  having  gone  abroad,  notice  was  given  by 
the  assignees  to  the  attorney  who  had  commenced  and  car- 
ried on  the  suit  for  the  bankrupt,  not  to  take  any  further 
proceedings  in  the  action  against  the  defendant  Gibson, 
notwithstanding  which  notice  the  attorney  afterwards,  on 
the  8th  of  July,  1842,  entered  an  incipitur  of  the  judgment 
in  the  Masters'  book,  and  gave  notice  of  taxing  the  plain- 
tiff's costs :  and  thereupon  the  attorney  for  the  defendant 
procured  a  Judge's  order  for  staying  all  proceedings  in  the 
cause  till  the  fifth  day  of  Michaelmas  Term,  with  leave  to 
the  parties  to  apply  to  the  Court. 

In  Michaelmas  Term  the  defendant  applied  to  this  Court, 
and  obtained  a  rule  calling  up<m  the  plaintiff  to  shew  cause 
why  all  proceedings  on  the  postea  should  not  be  stayed  on 
payment  to  the  plaintiff's  attorney  of  the  costs  of  this  ac- 
tion up  to  the  date  of  the  second  fiat  in  bankruptcy  against 
the  said  plaintiff,  or  why  the  taxation  of  costs  should  not 
be  stayed  on  the  present  judgment  against  the  defendant, 
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1843.        the  same  not  having  been  revived  and  the  assignees  made 
^  parties  to  such  judgment.    This  rule  having  been  enlarged^ 

V.  cause  was  shewn  against  it  on  Monday  last^  when  it  was 

insisted  on  the  part  of  the  defendant^  that,  as  all  the  bank- 
rupt's title  to  and  interest  in  the  verdict  and  cause  of  ac- 
tion had  become  vested  in  his  assignees  under  the  second 
fiaty  neither  the  bankrupt  nor  his  attorney  could  take  any 
further  proceedings  in  the  suit  without  the  consent  and 
concurrence  of  the  assignees,  and  that,  as  the  title  of  the 
assignees  had  not  been  completed  till  after  the  verdict,  the 
defendant  had  had  no  opportunity  of  pleading  their  title  in 
bar  to  the  plaintiff's  further  proceeding  in  the  action,  and 
therefore  that  he  was  by  law  entitled  to  his  remedy  by 
writ  of  audita  querela,  and  consequently  to  the  more  sum- 
mary relief  which  modern  practice  had  substituted,  by  stay- 
ing the  proceedings  on  motion  in  all  cases  where  the  de- 
fendant's title  to  the  writ  of  audita  querela  was  clear. 

The  question  was  ably  argued  at  the  Bar  on  both  sides, 
and  we  delayed  our  decision  that  we  might  ascertain  from 
the  affidavits  upon  what  terms  it  would  be  right,  under  all 
the  circumstances  of  the  case,  to  grant  the  summary  relief 
applied  for. 

Upon  examination  it  appears,  as  was  indeed  admitted  at 
the  Bar,  that  there  is  nO  statement  of  any  act  of  bank- 
ruptcy that  would  carry  back  the  title  of  the  assignees  be- 
yond the  date  of  the  fiat.  There  is  nothing,  therefore,  to 
shew  that  the  plaintiff  had  not  originally  a  good  cause  of 
action,  by  the  refusal  of  the  defendant  to  deliver  up  the 
books  and  papers,  in  which,  even  by  relation,  it  does  not 
now  appear  that  he  had  at  that  time  any  property  or  inte- 
rest as  assignee.  The  verdict,  therefore,  stands  unim- 
peached  by  the  subsequent  proceedings.  But,  as,  upon  the 
25th  of  May,  when  the  assignees  were  appointed,  the 
bankrupt's  interest  in  that  verdict  was  vested  in  his  assig- 
nees, and  as  no  judgment  had  been  then  signed  in  the 
cause,  and  as  the  plaintiff's  attorney  was  expressly  warned 
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by  the  assignees  against  taking  any  further  steps  in  the         1843. 
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cause,  we  think  that  the  attempt  by  the  attorney  to  proceed 
to  tax  the  costs  and  sign  judgment  was  a  sufficient  ground  v, 

for  the  present  application:  and  the  only  doubt  that  we 
have  entertained  has  been  as  to  the  extent  of  costs  which 
the  defendant  should  be  called  upon  to  pay.  He  has  by 
his  rule  offered  to  pay  the  costs  up  to  the  date  of  the  fiat^ 
which  is  more  than  the  attorney  would  be  able  to  recover 
so  long  as  the  fiat  remains  in  force;  for,  independently  of 
any  claim  on  the  part  of  the  defendant  to  the  writ  of 
audita  querela,  as  to  which  it  is  not  necessary  to  give  any 
opinion,  all  controul  over  the  proceeding  in  the  action 
being  now  vested  in  the  assignees,  unless  the  attorney 
could  compel  them  to  proceed  to  judgment  and  execution, 
he  never  could  make  his  lien  available  even  to  the  amount 
now  offered  by  the  defendant;  and  his  only  remedy  would 
be  by  proof  under  the  fiat  for  the  costs  incurred  before  the 
date  of  the  fiat,  and  by  action  against  the  bankrupt  for 
subsequent  costs,  if  they  were  incurred  by  his  authority. 

If,  indeed,  the  creditors  could,  by  the  removal  of  the 
defendant  Oibson  and  the  substitution  of  another  assignee, 
be  placed  in  a  position  to  insist  upon  the  assignees  pro- 
ceeding to  judgment  and  execution  for  the  1000/.,  for  the 
benefit  of  the  estate,  the  attorney  might  be  able  to  work 
out  his  lien  through  the  rights  and  interests  of  the  credi- 
tors. But  we  think  the  assignees  could  not,  under  the 
circumstances  of  this  case,  be  permitted  to  enter  up  judg- 
ment for  more  than  the  40«.:  and,  as  the  attorney  could 
have  no  claim  upon  the  estate  for  costs  incurred  after  the 
date  of  the  fiat,  the  creditors  would  have  no  interest  in 
proceeding  to  judgment  and  execution  for  the  40«.,  except 
for  the  purpose  of  securing  the  estate  from  the  proof  of  the 
bankrupt's  debt  to  the  attorney  for  the  costs  incurred  prior 
to  the  date  of  the  fiat:  and  we  think  also,  that  neither  the 
bankrupt  nor  his  attorney  has  any  equitable  claim  to 
indemnity  for  the  costs  incurred  by  them  in  forcing  on  the 
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1843.  trial  of  this  cause  after  the  fiat  was  issued  and  whilst  its 

^     "^     '  validity  was  under  discussion. 

V.  As  the  assignees^  therefore,  could  not  be  called  upon  for 


Gibson. 


the  benefit  of  the  estate  to  proceed  to  execution,  except  for 
the  purpose  of  securing  to  the  bankrupt's  attorney  the 
payment  of  his  costs  up  to  the  date  of  the  fiat  from  some 
other  fiind  than  the  bankrupt's  estate ;  and,  as  the  defend- 
ant proposes  to  afford  that  security  by  paying  those  costs; 
and,  as  we  consider  the  prosecution  of  the  action  after  the 
date  of  the  fiat  as  an  experiment  of  which  the  attorney 
voluntarily  incurred  the  hazard ;  we  think  ample  justice 
will  be  done  to  all  parties  by  making  the  rule  absolute  for 
staying  all  further  proceedings,  upon  payment  by  the  de- 
fendant to  the  plaintiff's  attorney  of  the  costs  incurred  up 
to  the  date  of  the  fiat,  to  be  taxed  by  the  Master. 

Rule  absolute  accordingly. 


Wecheadw^  F&ederick  William  Fisher  v.  Magnay  and  Another. 

May  SrrfT  rp 

Where  a  party  AHIS  was  an  action  of  trespass.     The  declaration  stated 

u  sned  by  a  ^^^^^  ^^e  defendants,  on  the  8th  of  September,  1842,  with 

wrong  name,  '  r  j  f 

and  snffen  force  and  arms  &c.  assaulted  the  plaintiff,  and  then  seized 
judgment  to  co 

against  him,  and  laid  hold  of  him,  and  also  then  forced  and  compelled 
temptingtorec-  ^^^  to  go  in  and  along  divers  public  streets  and  high- 
h^^^*"tlSer'  ^*y^'  ^^^  *^®^  imprisoned  the  plaintiff  and  kept  and  de- 
wards,  in  an  ac-  tained  him  in  prison  without  any  reasonable  or  probable 

tion  against  the  .  j»  i  •  •      j» 

sheriff  for  false  cause  whatsoever  for  a  long  time,  to  wit,  for  twelve  hours 
lZpbS"f2i  then  next  following,  contrary  to  law,  and  against  the  will 
execntioniasQed  q{  the  plaintiff,  whereby  the  plaintiff  was  then  greatly  ex- 
thatname.         poscd  and  injured  in  his  credit  and  circumstances;  and 

other  wrongs  fee. 

The  defendants  pleaded  (secondly),  that,  before  the  said 

time  when  &c.  in  the  declaration  mentioned,  to  wit,  on  the 
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17th  of  March^  1842,  one  James  Toms  sued  and  prosecuted  1843. 
out  of  the  Court  of  our  lady  the  Queen  before  the  Queen 
herself  at  Westminster,  a  certain  writ  of  our  lady  the  Queen 
called  a  capias  ad  satisfaciendum  against  the  plaintiffs  di- 
rected to  the  sheriff  of  the  county  of  Middlesex,  by  which 
said  writ  our  lady  the  Queen  commanded  the  said  sheriff 
that  he  should  take  the  plaintiff  if  he  should  be  found  in  the 
said  sheriff^s  bailiwick,  and  him  safely  keep,  so  that  he  the 
said  sheriff  might  have  his  the  plaintiff^s  body  before  the 
Queen  at  Westminster  immediately  after  the  execution  of 
the  said  writ,  to  satisfy  the  said  James  Toms  a  certain  debt 
of  40/.  which  the  said  James  Toms  had  lately  in  her 
Court  before  her  Majesty  at  Westminster  recovered  against 
the  plaintiff,  and  also  5/.  68.,  which  in  her  same  Court  before 
her  Majesty  at  Westminster  aforesaid,  had  been  adjudged 
to  the  said  James  Toms  for  his  damages  which  he  had  sus- 
tained as  well  on  occasion  of  the  detention  of  the  said  debt 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  plaintiff  had  been  convicted, 
as  appeared  to  her  Majesty  of  record,  and  that  he  the  said 
sheriff  should  have  there  then  that  writ ;  which  said  writ 
afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff, 
and  before  the  said  time  when  &c.,  to  wit,  on  the  day  and 
year  last  aforesaid,  was  duly  indorsed  with  a  direction  to 
the  said  sheriff  to  take  12/.  18s.  and  also  lbs.;  and  which 
writ,  so  indorsed,  was  afterwards,  and  before  the  return 
thereof,  and  before  the  said  time  when  &c.,  delivered  to  the 
defendant,  who  then  and  from  thenceforth  until  and  at  and 
after  the  said  time  when  &c.,  were  sheriff  of  the  said  county 
of  Middlesex,  to  be  executed  in  due  form  of  law ;  by  rirtne 
of  which  said  writ  the  defendants,  so  being  such  sheriff  as 
aforesaid,  afterwards  and  before  the  return  of  the  said  writ, 
to  wit,  on  the  day  and  year  in  the  declaration  mentioned, 
being  the  said  time  when  &c.,  within  the  bailiwick  of  the 
said  sheriff,  and  in  execution  of  the  said  writ,  gently  laid 
their  hands  upon  the  plaintiff  to  and  did  then  take  and  ar» 
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1843.  rest  him  by  his  body^  aud  did  then  imprison  the  plaintiff, 
and  keep  and  detain  him  in  prison,  and  commit  the  other 
trespasses  in  the  declaration  alleged,  and  for  the  time 
therein  mentioned,  but  for  the  cause  in  the  said  writ  and 
in  that  plea  mentioned ;  in  doing  all  which  they  the  de* 
fendants  used  no  unnecessary  violence  towards  the  plain- 
tiff; which  were  the  said  trespasses  in  the  declaration 
mentioned  and  complained  of — verification. 
Replication.  To  this  plea  the  plaintiff  replied,  that  the  said  James 

Toms  did  not  sue  out  of  the  Court  of  our  lady  the  Queen 
before  the  Queen  herself  at  Westminster,  a  writ  against 
the  plaintiff,  in  manner  and  form  as  the  defendants  had 
above  in  their  said  second  plea  alleged — concluding  to  the 
country.     Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
at  Westminster  after  last  term.  The  facts  that  appeared 
in  evidence  were  as  follow : — In  May,  1841,  a  writ  of  sum- 
mons directed  to  Frederick  Fisher  was  served  upon  the  plain- 
tiff. The  plaintiff  thereupon  called  on  the  then  plaintiff's 
attornies  and  informed  them  that  the  debt  for  the  recovery 
of  which  the  writ  was  issued  was  due  from  his  father,  Greorge 
Thomas  Fisher,  and  not  from  himself.  On  the  18th  of 
June  following  the  plaintiff  was  served  with  a  notice  of  de- 
claration in  the  action  at  the  suit  of  Toms.  The  plaintiff 
did  not  plead  to  the  action.  Judgment  having  been  signed 
and  a  writ  of  ca.  sa.  issued,  the  defendant  was  arrested  on 
the  8th  of  September  last.  The  writ  was  produced,  com- 
manding the  sheriff  to  take  Frederick  Fisher.  George 
Thomas  Fisher,  who  was  called  as  a  witness  for  the  plain- 
tiff, proved  that  the  debt  claimed  by  Toms  was  due  from 
him,  the  witness.  He  further  proved  that  the  writ  was 
served  upon  him,  and  that  he  gave  it  to  his  son,  who  was 
clerk  to  an  attorney.  The  plaintiff's  attorney  also  proved 
that  the  father  was  the  party  intended  to  be  sued. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  writ 
so  produced  did  not  sustain  the  plea,  the  writ  commanding 
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the  sheriff  to  take  Frederick  Fisher,  and  the  plaintiff's  1843. 
name  being  Frederick  William  Fisher :  and  the  cases  of 
Cole  V.  Hindson,  6  T.  R.  234,  Shadgett  v.  Clip8ony  8  East, 
828,  Scandover  v.  Wame,  2  Camp.  270,  and  Finch  v.  Cocken, 
2  C.  M.  &  R.  196,  8  Dowl.  678,  were  cited.  A  verdict  was 
found  for  the  plaintiff,  damages  408.,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  plea  was  sustained. 

B<mpa8,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  accordingly.  He  relied  on  Craw/brdY.  Satchwell, 
2  Str.  1218. 

Byles,  Serjeant  {Corry  was  with  him),  now  shewed  cause. 
The  only  question  is  whether  or  not  the  plea  was  proved. 
The  name  of  the  plaintiff,  as  admitted  on  the  record,  is 
Frederick  William  Fisher.  Two  points  now  arise — first, 
whether  Frederick  William  Fisher,  the  plaintiff  in  this  ac- 
tion, was  the  true  defendant  in  the  former  action — secondly, 
whether  (assuming  him  to  be  so)  the  sheriff  can  justify  the 
taking  him  under  a  writ  against  Frederick  Fisher,  without 
an  averment  that  he  was  known  as  well  by  the  one  name 
as  the  other.  The  evidence  clearly  shewed  that  the  real 
defendant  in  the  former  action  was  the  father,  and  not  the 
son.  The  case  of  Crawford  v.  Satchwell,  2  Str.  1218,  goes 
this  length — ^that  the  person  served  with  the  writ,  no  mat- 
ter how  described,  is  the  defendant,  and  the  proceedings 
may  properly  go  on  against  him  unless  he  chooses  to  set 
them  right:  that  is  making  himself  a  defendant  by  admis- 
sion. But,  assuming  that  the  present  plaintiff  was  the  party 
sued  and  intended  to  be  sued  in  the  former  action,  does  the 
writ  produced  sustain  the  plea?  In  Cole  v.  Hindson, 
6  T.  B.  284,  it  was  held  that  a  plea  of  justification  by  an 
officer  (to  trespass  for  taking  the  goods  of  A.  B.),  that  he 
took  them  under  a  distringas  against  C.  B.  (meaning  the 
said  A.  B.),  to  compel  an  appearance,  with  an  averment 
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last  term;  and  that  was  exactly  the  same  in  principle  as         1843. 
Cole  V.  Hindaon.    And  there  was  the  same  averment  in 
both,  that  the  process  issued  against  the  same  person  so 
misdescribed.  Process  ought  regularly  to  describe  the  party 
against  whom  it  is  meant  to  be  issued;  and  the  arrest  of 
one  person  cannot  be  justified  under  a  writ  sued  out  against 
another.     In  Scandaver  v.  Wame^  2  Camp.  270,  which  was 
an  action  on  a  bail-bond,  the  declaration  stated  that  the 
plaintiffs  sued  out  a  writ  of  latitat  directed  to  the  sheriff 
of  Surrey,  "  by  which  said  writ  the  said  sheriff  was  com- 
manded  to  take  one  Francis  Jones  by  the  name  of  John 
Jones,  if  he  should  be  found  in  his  bailiwick,"  &c. ;  that  the 
sheriff  arrested  the  said  Francis  Jones  by  the  name  of  John 
Jones;  and  that  thereupon  the  defendant  became  bound 
for  the  appearance  of  Francis  Jones,  arrested  by  the  name 
of  John  Jones,  at  the  return  of  the  writ.    The  defendant 
pleaded — that  the  sheriff  was  not  commanded  by  the  said 
writ  of  latitat  in  the  declaration  mentioned  to  take  the  said 
Francis  Jones  modo  et  forma  &c. — and  that  no  such  writ 
of  latitat  as  in  the  declaration  mentioned  ever  issued  out 
of  the  Court  against  the  said  Francis  Jones,  modo  et  forma 
&c.,  on  which  issue  was  joined.     At  the  trial  an  examined 
copy  of  a  latitat  was  put  in,  commanding  the  sheriff  to  take 
John  Jones;  and  the  plaintiff^s  counsel  drew  the  Judge's 
attention  to  the  bail-bond,  which  was  thus  signed  by  the 
principal,  "  Francis  Jones  arrested  by  the  name  of  John 
Jones.''     For  the  defendant  it  was  contended  that  both 
issues  must  be  found  for  him,  as  no  evidence  had  been 
given  of  any  command  to  arrest  Francis  Jones,  or  of  any 
writ  against  this  person  having  ever  issued.     On  the  other 
hand  it  was  insisted  that  it  was  enough  if  Francis  Jones 
was  the  person  really  meant  in  the  writ,  and  that  this  suffi- 
ciently appeared  from  the  bail-bond :  and  it  was  proposed 
to  prove  that  the  person  who  signed  it  as  principal  was  the 
real  debtor  to  the  plaintiffs,  and  the  person  they  meant  to 
hold  to  bail.      But  Lord  Ellenborough  said :   '^  The  writ 
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1843.  must  speak  for  itself.  I  cannot  hear,  that,  instead  of  A.  B. 
mentioned  in  the  writ,  it  was  meant  that  the  sheriff  should 
arrest  X.  Y.  It  was  lately  decided  [in  Shadgett  v.  Clip9on\ 
that  a  justification  in  an  action  for  false  imprisonment 
under  a  writ  issued  against  the  plaintiff  by  a  wrong  name 
could  not  be  supported.  The  acknowledgment  in  the  bail- 
bond  might  be  evidence  against  Jones  himself;  but  it  is 
immaterial  to  the  issues  joined  on  this  record/'  [Tindal, 
C.  J. — ^There  is  a  distinction  between  mesne  process  and 
final.]  This  is  a  yariance :  the  question  would  be  precisely 
the  same  whateyer  the  nature  of  the  process.  In  Morgans 
V.  Bridges,  1  B.  &  Aid.  647,  the  sheriff,  having  a  writ 
against  G.  B.,  arrested  M.  B.,  who  was  the  real  debtor,  and 
at  the  time  of  contracting  the  debt  had  represented  himself 
as  O.  B. :  and  it  was  held  that  the  sheriff,  having  been  in- 
formed of  these  circumstances  while  he  had  the  real  debtor 
in  his  custody,  was  not  bound  to  detain  him.  Lord  Ellen- 
borough  there  said :  ^' Where  a  party  has  misrepresented 
himself,  and  taken  a  name  which  does  not  belong  to  him, 
it  is  not  permitted  to  him  to  take  advantage  of  his  own 
wrongful  act,  so  as  to  enable  him  to  avoid  the  consequences 
of  it :  for,  a  mistake  induced  by  his  own  affirmation  cannot 
give  him  a  right  of  action.  If,  therefore,  the  sheriff  had  in 
this  case  detained  Maurice  Bamett,  it  appears  to  me  that 
he  might  have  justified  it,  in  case  that  person  had  brought 
an  action  for  the  false  imprisonment  against  him.  I  re- 
member a  case  to  this  effect  before  Lord  Loughborough, 
where  a  person  had  obtruded  himself  instead  of  another  on 
the  sheriff's  officers,  and  afterwards,  having  been  arrested, 
brought  an  action  against  them ;  and  Lord  Loughborough 
held  that  it  would  not  lie.  I  dissented  at  that  time  firom 
the  decision ;  but,  on  fuller  consideration,  I  have  been  sa- 
tisfied that  that  case  was  rightly  determined.  But  this 
case  is  different.  The  question  here  is,  not  whether  the 
sheriff,  in  case  he  had  kept  Maurice  Barnett  in  custody, 
would  have  been  justified  in  so  doing,  but  whether  he  was 
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bound  80  to  do :  because^  if  he  was  not  bound  so  to  act^  he  1843. 
cannot  be  liable  to  the  present  action.  And  I  think  that 
he  was  not  so  bound  to  act.  If  we  were  to  hold  that  he 
was,  we  should  place  him  in  a  situation  of  great  difficulty 
and  peril.  He  could  not  tell  whether  to  rely  safely  on  the 
assertions  of  the  one  party  or  the  other.  Then,  if  he  was 
not  bound  to  detain  Maurice  Bamett  in  his  custody,  the 
present  action  [for  an  escape]  cannot  be  sustained.''  And 
Abbott,  J.,  said:  "  The  question  made  at  the  trial  was, 
whether  the  sheriff  might  not  under  this  warrant  lawfully 
haye  arrested  and  detained  Maurice  Bamett.  I  then 
thought  that  he  might,  and  I  think  so  still;  and  that  he 
might  have  justified  in  an  action  for  the  &lse  imprison- 
ment, by  averring  that  the  party  arrested  was  called  Ood- 
frey;  for,  the  name  by  which  he  has  designated  himself 
cannot  as  against  him  be  considered  other  than  his  true 
name ;  and  so  the  arrest  would  not  be  by  a  mistaken  name, 
as  in  the  case  cited  firom  Foster,  812.  But  I  think  that 
the  sheriff  was  not  bound  so  to  do.  He  is  directed  by  the 
warrant  to  arrest  Gbdfirey  Bamett,  and  he  takes  a  man 
whom  he  supposes  to  be  Godfrey  Barnett.  He  is  then  in- 
formed, and  the  information  turns  out  to  be  true,  that  his 
name  is  not  Godfrey,  but  Maurice.  Then,  although  he 
might  lawfully  have  detained  him,  he  is  not  bound  to  do 
so;  for,  if  he  did,  he  would  be  taking  upon  himself  a 
responsibility  which  the  law  does  not  throw  upon  him, 
and  which  might  in  case  of  resistance,  where  death  en- 
sued, raise  a  very  delicate  question.  He  is  not  compell^ 
able  therefore  to  expose  himself  to  this  peril.  If  the 
party  complaining  would  make  the  sheriff  liable,  he  must 
go  further  in  his  allegations  and  proofs :  he  should  state 
and  prove  that  he  had  a  debt  due  from  a  party  called  by 
both  names,  and  that  he  so  told  the  sheriff  at  the  time  of 
the  arrest.  The  sheriff  might  then  perhaps  be  bound  to 
detain  him  in  custody,  and  might  be  liable  for  an  escape. 
But  here,  as  it  seems  to  me,  he  might  lawfully  discharge 
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1843.  the  person  arrested/'  [Tlndal,  C.  J. — That  also  was  a 
case  of  mesne  process  :  there  was  no  judgment :  but  here 
the  party  let  go  the  time  for  setting  the  matter  right.]  In 
Finch  V.  Cocken,  2  C.  M.  &  R.  196,  3  Dowl.  678,  where  the 
sheriff  arrested  a  person  named  Cocken,  on  a  writ  issued 
against  him  under  the  name  of  Cocker,  it  was  held  that  the 
arrest  was  illegal,  and  a  bail-bond  taken  upon  it,  reciting 
that  the  defendant  Cocken  had  been  arrested  by  the  name 
of  Cocker,  was  illegal  also.  Lord  Abinger  there  says: 
^*  The  present  case  has  been  argued  on  the  ground  that 
the  late  statute  (3  &  4  Will.  4,  c.  42,  s.  11*)  has  intro- 
duced a  very  important  alteration  in  the  law  of  arrest ; 
and  according  to  the  law  as  it  existed  before  that  statute, 
it  is  clear  that  no  warrant  for  the  arrest  of  any  person  was 
legal  that  did  not  contain  his  name,  or  at  least  some  de- 
signatio  personse  by  which  he  might  be  ascertained.  K 
we  were  now  to  hold  otherwise,  we  should  introduce  once 
more  all  the  notions  that  once  prevailed  on  the  subject  of 
general  warrants.  K,  because  the  modem  acts  have  dis- 
posed of  the  plea  in  abatement,  both  in  civil  and  criminal 
proceedings,  we  were  to  infer  that  a  sheriff  or  police-officer 
may  arrest  with  impunity  a  person  whose  name  is  not  in 
the  warrant,  we  should  make  a  most  violent  alteration  in 
the  law  of  arrest.  But  my  opinion  is  that  no  such  conse- 
quences can  result  from  the  alterations  that  have  been 
effected  in  legal  procedure.  The  objects  of  the  statutes  re- 
ferred to  was  simply  to  give  a  more  expeditious  course  of 
process  in  such  particular  cases  as  are  there  referred  to, 

*  Whioh  enacts  *^  that  no  plea  the  costs  of  the  plaintiff,  by  insert- 
in  abatement  for  a  misnomer  shall  ing  the  right  name,  upon  a  Judge's 
be  aUowed  in  any  personal  action,  summons  founded  on  an  affidavit 
but  that  in  all  cases  in  which  a  of  the  right  name :  and  in  case  such 
misnomer  would  but  for  this  act  summons  shall  be  discharged,  the 
have  been  by  law  pleadable  in  costs  of  such  application  shall  be 
abatement  in  such  actions,  the  de«  paid  by  the  party  applying,  if  the 
fendant  shall  be  at  liberty  to  cause  Judge  shall  think  fit." 
.the  declaration  to  be  amended  «t 
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withoat  affectiDg  in  any  degree  cases  like  the  present.  1843. 
The  question  in  issue  here  is^  was  this  a  legal  bond  ?  That 
question  depends  upon  the  arrest  being  legal  or  illegal,  and 
we  are  of  opinion  that  it  was  illegal.  As  between  the 
plaintiff  and  the  defendant  in  the  original  action,  the  ob- 
jection might  not  have  been  sustained;  for,  supposing  that 
the  defendant  might  still  have  pleaded  it  in  abatement,  yet 
the  plaintiff  might  have  replied  that  the  defendant  was 
known  by  the  one  name  as  well  as  by  the  other.  As  be^ 
tween  the  defendant  and  the  sheriff  the  case  is  different ; 
for,  the  latter,  unless  precluded  by  some  admission,  is  at 
liberty  to  avail  himself  of  the  objection.  The  arrest  being 
illegal,  the  bail-bond  founded  on  the  arrest  is  illegal  also.^' 
So^  here,  the  plea  should  have  alleged  that  the  plaintiff 
waa  known  as  well  by  the  one  name  as  the  other.  To  say 
that  he  allowed  judgment  to  go  by  default,  is  assuming  the 
whole  question. 

Bompas,  Seijeant  {Kennedy  was  with  him),  in  support  of 
the  rule. — It  is  a  mistake  to  suppose  that  there  is  any  ad- 
mission upon  the  record  that  the  plaintiff's  name  is  other 
than  that  stated  in  the  writ.  In  Moody  v.  Aslaii,  1  C.  M. 
&  B.  771,  8  Dowl.  486,  the  plaintiff  declared  by  the  name 
of  "William  Moody,'*  and  the  cause  proceeded  to  issue  in 
that  name :  and  the  Court  of  Exchequer  refused  a  rule  to 
amend  the  proceedings  by  inserting  the  name  of  John  in- 
jstead  of  William,  though  it  was  sworn  that  the  party  in- 
tended as  plaintiff  was  in  truth  John  Moody.  And  Parke, 
B.,  said :  "  If  the  facts  are  as  stated,  the  plaintiff  can  safely 
go  to  trial.  The  error  on  that  supposition  is  a  mere  mis^ 
nomer,  of  which  the  defendant  cannot  now  take  advan- 
tage.'' A  defendant  cannot  now  by  plea  dispute  the  name 
under  which  the  plaintiff  chooses  to  sue :  and  a  man  can- 
not be  said  to  admit  a  matter  which  he  has  no  power  to  dis- 
pute. [Cokman,  J. — The  matter  might  be  set  right  by  an 
application  to  a  Judge.]     The  case  of  Crawford  v.  Satch- 
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1843.  welly  2  Str.  1218,  is  precuely  in  point.  '"The  plaintiff 
brought  trespass  and  false  imprisonment  by  the  Christian 
name  of  Archibald.  The  defendant  justified  under  a  ca. 
sa.  upon  a  judgment  against  Arthur,  and  averred  that  the 
plaintiff  in  this  action  was  the  same  person  who  was  sued 
by  the  name  of  Arthur.  And  on  demurrer  the  Court  held 
it  a  good  plea,  the  defendant  having  missed  his  time  for 
taking  advantage  of  the  misnomer,  which  should  have  been 
by  pleading  it  in  the  first  action.  In  the  case  of  a  bond 
given  in  a  wrong  name,  he  must  be  sued  by  that  wrong 
name,  and  the  execution  must  pursue  it.^  Here,  the  iden- 
tity of  the  party  is  sufficiently  pointed  out  by  stating  that 
the  ca.  sa.  issued  against  the  plaint^.  The  great  distinc- 
tion between  that  case  and  those  that  have  been  cited  in 
opposition  to  it,  is,  that  they  are  all  oases  of  arrest  upon 
mesne  process,  where  it  is  necessary  to  shew  by  apt 
averments  that  the  party  arrested  was  the  party  named 
in  the  writ.  In  the  case  of  final  process,  however,  the 
party  having  once  passed  by  the  proper  time  has  lost  his 
opportunity  of  taking  advantage  of  the  misnomer.  The 
plaintiff  in  the  former  action  could  only  obtain  the  firuits 
of  his  judgment  by  suing  out  his  execution  against  the  de- 
fendant by  the  name  by  whieh  he  was  sued. 

Tin  DAL,  C.  J. — In  this  case,  which  is  an  action  of  tres^ 
pass  brought  against  the  sheriff  of  Middlesex  by  one  Frede- 
rick William  Fisher  for  an  assault  and  false  imprisonment, 
the  sheriff  justifies  the  arrest  under  a  writ  of  capias  ad  sa- 
tisfaciendum; and  the  mode  in  which  the  issuing  of  the 
ca.  sa.  is  alleged  is  as  follows — that  one  James  Toms  sued 
and  prosecuted  out  of  the  Court  <^  Queen's  Bench  a  cer- 
tain writ  called  a  capias  ad  satis£Eiciendum  against  the 
plaintiff,  directed  to  the  sheriff  of  Middlesex,  by  which  said 
writ  the  Queen  commanded  the  sheriff  that  he  should  take 
the  plaintiff  i{  he  should  be  found  in  the  said  sheriff's  baili- 
wick, and  him  safely  keep  so  that  he  the  said  sheriff  might 
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have  his  the  plaintiff's  body  before  the  Qaeen  at  Westmin-  1843. 
fiter  immediately  after  the  execution  of  the  said  writ^  to 
satisfy  the  said  James  Toms  a  certain  debt^  &c.  The  real 
objection  is^  that^  when  the  ca.  sa.  is  produced,  it  appears 
to  be  a  writ  issued  against  one  Frederick  Fisher,  and  not 
against  Frederick  William  Fisher :  iemd  it  is  said  that  the 
production  of  that  writ  does  not  sustain  the  allegation  in 
the  plea  that  the  writ  was  sued  out  against  the  plaintiff.  I 
agree  that,  if  this  had  been  the  case  of  a  writ  of  capias  ad 
respondendum,  the  objection  would  apply :  because,  in  that 
case,  the  plaintiff  would  be  bound  to  allege  and  to  prove 
that  the  defendant  was  as  well  known  by  the  one  name  as 
by  the  other ;  and  then  it  is  not  disputed  that  the  writ, 
though  sued  out  in  the  wrong  name,  would  afford  a  good 
defence.  But  here  the  process  is  not  to  bring  the  party 
into  Court,  when  there  would  be  an  opportunity  to  compel 
the  plaintiff  to  set  the  matter  right.  The  plaintiff  having 
allowed  judgment  to  be  recovered  against  him  by  the  name 
by  which  he  was  described  in  the  writ  of  summons,  the 
defendants  by  their  plea  in  effect  say,  that,  whatever  your 
true  name,  the  writ  we  sued  out  was  a  writ  against  you  the 
present  plaintiff.  I  am  wholly  unable  to  distinguish  this 
case  from  that  of  Crawford  v.  Satchwell,  2  Str.  1218,  where 
it  was  held,  that,  if  the  defendant  omits  to  plead  a  misno- 
mer, he  may  be  taken  in  execution  by  the  wrong  name. 
There,  the  plaintiff  brought  trespass  and  false  imprison- 
ment by  the  Christian  name  of  Archibald.  Here,  the 
plaintiff  brings  his  action  in  the  name  of  Frederick 
William  Fisher.  There,  the  defendant  justified  under  aca. 
sa.  upon  a  judgment  against  Arthur,  and  averred  that  the 
plaintiff  in  the  action  was  the  same  person  who  was 
sued  by  the  name  of  Arthur:  and  on  demurrer  the  Court 
held  it  a  good  plea,  "  the  defendant  having  missed  his 
time  for  taking  advantage  of  the  misnomer,  which  should 
havebeen  by  pleading  it  in  the  first  action .''  Here,  the 
defendants  justify  under  a  ca.  sa.,  not  stating  that  the 
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1843.  writ  was  issued  against  "  Frederick  William  Fisher/'  but 
against  the  plaintiff.  What  is  that  but  a  less  circuitous 
way  of  alleging  that  the  writ  was  sued  out  against  Frede- 
rick Fisher,  and  that  he  is  the  same  person  as  Frederick 
William  Fisher?  I  am  not  prepared  to  say,  that,  if  the 
plaintiff  was  dissatisfied  with  this  plea,  he  might  not  have 
compelled  the  defendants  to  a  little  more  particularity: 
for,  I  find  it  laid  down  in  1  Wms.  Saund.  297,  n.  (1),  that, 
"  in  trespass,  when  the  defendant  justifies  under  a  writ, 
warrant,  precept,  or  any  other  authority  whatever,  he  must 
fiet  it  forth  particularly  in  his  plea:  for,,  it  is  not  sufficient 
to  allege  generally  that  he  committed  the  act  complained 
of  by  virtue  of  a  certain  writ  or  other  warrant  directed  to 
him,  but  he  must  set  it  forth  specially — Co.  Litt.  283.  a.; 
Mathews  v.  Cary,  8  Mod.  137,  138,  1  Salk.  107,  108; 
Lamb  v.  MiUs,  4  Mod.  378;  Com.  Dig.  PUader,  (E.  17.): 
and  the  defendant  ought  further  to  aver  in  his  plea  that 
he  has  substantially  pursued  such  authority — Co.  Litk 
303.  b.'^  Suppose  the  plaintiff  had  done  so  here,  and  the 
defendants  had  amended  their  plea,  all  they  would  have 
done  would  be  to  allege  that  Frederick  Fisher  and  Frede- 
rick William  Fisher  were  one  and  the  same  person :  and 
that  would  have  made  the  case  precisely  the  same  as  that 
of  Crawford  v.  SatchwelL  For  these  reasons  I  am  of 
opinion  that  the  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  appears 
from  the  case  of  Crawford  v.  Satchwell^  that,  after  judgment 
against  a  party  by  a  given  name,  the  writ  must  issue  in  the 
same  name;  for,  the  writ  must  follow  the  judgment:  and, 
in  justifying  under  such  writ,  it  is  not  necessary  to  aver 
that  the  party  was  known  as  well  by  the  one  name  as  by 
the  other.  It  would  be  odd,  indeed,  if  it  were,  for  the 
plaintiff  would  be  without  remedy.  Whether  the  defendant 
be  known  by  that  name  or  not,  the  judgment  having  been 
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suffered  by  it,  the  plaintiff  may  proceed  to  execution  1843. 
against  him  by  the  same  name.  It  is  enough  to  aver  that 
he  is  the  party  sued.  Here  it  is  urged  that  there  is  a 
variance  between  the  plea  and  the  writ  produced  in  sup- 
port of  it.  That  allegation  in  the  plea  is  that  the  ca.  sa. 
was  sued  out  against  the  plaintiff.  That  allegation  appears 
to  me  to  be  satisfied  by  shewing  that  the  plaintiff  was  in 
reality  the  party  sued.  It  is  a  compendious  mode  of  stat- 
ing what  appears  in  Crawford  v.  SatchwelL  There  clearly 
is  no  variance;  and,  if  so,  the  verdict  cannot  be  supported. 

Erskine,  J. — I  am  of  the  same  opinion.  The  fallacy  of 
my  Brother  Byles's  argument  is  this,  that  he  has  not  kept 
distinct  the  two  questions  that  may  arise  in  a  defence  of 
this  sort — first,  whether  the  writ  was  wrongly  «ued  out — 
secondly,  whether  there  is  a  variance  between  the  plea  and 
the  writ  produced  in  support  of  it.  It  appears  to  me  that 
the  writ  in  this  case  could  be  sued  out  in  no  other  name 
than  it  was.  The  judgment  being  against  Frederick  Fisher, 
the  writ  must  necessarily  follow  the  same  name.  In  cases 
on  mesne  process,  the  objection  is  not  that  the  person 
arrested  is  not  shewn  to  be  the  same  as  the  person  men- 
tioned in  the  writ;  but  that  the  writ  is  not  a  proper  writ, 
that  it  is  bad  and  cannot  be  made  good  by  an  averment 
that  the  party  named  in  the  writ  and  the  party  arrested 
under  it  are  one  and  the  same  person,  unless  there  is  a 
further  averment  that  he  is  known  as  well  by  the  one 
name  as  by  the  other.  But  here  the  question  is  one  of 
variance  only.  The  plea  alleges  that  the  writ  was  sued  out 
against  the  plaintiff.  Who  is  the  plaintiff?  Frederick 
William  Fisher.  Are  Frederick  Fisher  and  Frederick  Wil- 
liam Fisher  one  and  the  same  person  ?  It  appears  that 
they  are.  The  other  question — ^whether  or  not  it  is  suffi- 
cient to  frame  a  plea  in  this  way — ^might  more  properly 
have  been  brought  before  us  on  demurrer.     Cratqfin'd  v. 
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1843.         SaickweU  seems  to  be  a  complete  authority  in  favour  of  the 
defendants. 


Cbbsswell^  J. — ^I  am  of  the  same  opinion.  The  true  dis- 
tinction between  mesne  and  final  process  is  this :  a  party 
has  no  right  to  sue  another  except  by  his  proper  name ;  and, 
if  he  do,  advantage  may  be  taken  of  it;  but,  if  the  party  sued 
by  a  wrong  name  lets  slip  the  proper  opportunity  of  setting 
the  misnomer  right,  he  admits  that  he  is  rightly  sued  by 
that  name,  and  cannot  afterwards  retract  his  admission 
and  claim  to  resume  his  right  name.  In  Price  v.  Harwood, 
3  Camp.  108,  Lord  Ellenborough  seems  to  have  thought  a 
party's  own  statement  on  the  subject  of  his  name  conclu- 
sive against  him.  That  was  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  house  and  seizing  his 
goods.  Upon  not  guilty  pleaded,  the  trespass  being  proved, 
the  defendant,  by  virtue  of  an  act  of  parliament  for  esta- 
blishing a  court  of  conscience,  gave  in  evidence,  that  pro- 
cess issued  from  the  court  against  the  goods  of  John  Price; 
that  the  then  plaintiff  was  the  person  meant  in  the  process, 
and  liable  to  pay  the  money;  that,  though  his  name  were 
WUUam,  he  at  one  time  had  John  Price  written  over  his 
shc^  door;  that,  being  asked  before  the  process  in  question 
was  sued  out  wbether  his  name  was  John,  he  said  it  was ; 
and  that  the  process  was  accordingly  sued  out  against  him 
by  the  name  of  John,  and  the  defendant  entered  his  house 
and  took  his  goods  in  execution.  And  Lord  Ellenborough 
said:  ''Here  the  party  was  known  as  well  by  the  one 
name  as  by  the  other,  which  was  not  averred  to  be  the 
case  in  Cole  v.  Htndson,  1  T.  R.  235.  But,  besides  that, 
I  think  the  plaintiff  is  barred  by  having  said  that  his  name 
was  John,  when  interrogated  before  the  process  was  issued. 
He  shall  not  be  allowed  to  avail  himself  of  the  mistake 
which  he  himself  occasioned.''  So,  here,  having  allowed 
judgment  to  be  signed  against  him  by  the  uame  of  Fredc- 
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lick  Fisher,  the  defendant  is  bound  by  that  admission.         1843. 

Crawford  V.  SatckweU  shews  that  identity  of  name  need  not 

exist.     It  clearly  is  not  involved  in  the  issue :  nor  have 

the  defendants  here  undertaken  to  shew  that  the  judgment 

was  obtained  against  the  present  plaintiff  by  the  name  of 

Frederick  William  Fisher. 

Rule  absolute. 


AooASsiz  and  Wife  v.  Palmer.  Saturdtw^ 

HIS  was  an  action  brought  against  the  defendant  to  A  woman  ob« 
recover  arrears  due  upon  a  bond,  bearing  date  the  1 5th  of  in debroni?*" 
February,  1826,  given  by  him  to  the  female  plaintiff  to  ^^7or*^e 
secure  to  her  an  annuity  of  100/.,  payable  half-yearly,  on  payment  to 

her  of  an  annu<- 

condition  that  she  did  not  in  any  manner  molest  or  trouble,  ity,  and  after- 
vilify,  abuse,  or  illuse  the  defendant.     Judgment  was  ob-  rwrirefiiciM  ' 
tained  against  the  defendant  in  Michaelmas  Term,  1831,  was  brought  to 

^^  '    make  the  has- 

the  female  plaintiff  being  then  unmarried.     Upon  this  band  a  party, 
judgment  the  defendants  afterwards  issued  a  scire  £eunas.      I^li^n^a 
Upon  affidavits  detailing  the  idrcumstances  out  of  which  ^^J^^'j^^ 
the  action  arose,  and  stating  that  the  defendant  was  about  ^^^  ^  ^^^ 

nnderthel&2 

to  leave  this  country  for  the  purpose  of  avoiding  theconse-  Vict.  c.  no, 
quences  of  the  above  judgment.  Lord  Abinger  granted  an  coiutdiadiarg- 
order  under  the  1  &  2  Vict.  c.  110,  s.  8,  to  hold  the  de-  '^^'^V'h 

'  '  custody — ^hold- 

fendant  to  bail  for  950/.    The  defendant  was  accordingly  ing  that  the 
arrested  on  the  20th  of  March  last,  upon  a  writ  of  capias  apply  to  aach  a 
issued  pursuant  to  the  above  order.  ***®' 

WUde,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  set  aside  Lord  Abinger's  order,  and  to  dis- 
charge the  defendant  out  of  custody,  on  the  ground  that 
the  affidavits  upon  which  that  order  was  obtained  were  in- 
sufficient, or  at  all  events  were  answered;  and  also  that 
the  case  was  not  within  the  statute,  final  judgment  having 
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1843.        been  obtained  in  the  original  action,  and  the  scire  faciaa 
not  being  for  this  purpose  a  new  action. 

Talfourd,  Serjeant,  ona  snbseqnent'day,  shewed  cause. — 
The  Ist  section  of  the  I  &;  2  Vict.  c.  110,  abolishes  arrest 
upon  mesne  process.  The  2nd  section  enacts,  ^'  that,  if  a 
plaintiflf  in  any  action  in  any  of  her  Majesty's  superior 
Courts  at  Westminster,  in  which  the  defendant  is  now 
liable  to  arrest,  whether  upon  the  order  of  a  Judge  or 
without  such  order,  shall,  by  the  affidavit  of  himself  or  of 
some  other  person,  shew  to  the  satisfaction  of  a  Judge  of 
one  of  the  said  superior  Courts  that  such  plaintiff  has  a 
cause  of  action  against  the  defendant  or  defendants  to  the 
amount  of  20/.  or  upwards,  or  has  sustained  damage  to 
that  amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant,  or  any  one  or  more  of  the  defendants^ 
is  or  are  about  to  quit  England,  unless  he  or  they  be  forth- 
with apprehended,  it  shall  be  lawful  for  such  Judge,  by  a 
special  order^  to  direct  that  such  defendant  or  defendants 
so  about  to  quit  England  shall  be  held  to  bail  for  such  sum 
as  such  Judge  shall  think  jSt,  not  exceeding  the  amount  of 
the  debt  or  damages:  and  thereupon  it  shall  be  lawful  for 
such  plaintiff,  within  the  time  which  shall  be  expressed  in 
such  order,  but  not  afterwards,  to  sue  out  one  or  more  writ 
or  writs  of  capias  into  one  or  more  different  counties,  as  the 
case  may  require,"  &c.  &c.  And  the  5th  section  enacts 
"  that  any  such  special  order  may  be  made,  and  the  de- 
fendant arrested  in  pursuance  thereof;  at  any  time  after  the 
commencement  of  such  action,  and  before  final  judgment 
shall  have  been  obtained  thereon.^'  What  is  meant  by  a 
final  judgment,  is,  a  judgment  that  puts  an  end  to  the  whole 
proceeding.  [Tindalj  J.  C. — ^The  real  question  is  whether 
the  scire  facias  is  not  a  new  action.]  It  may  be  conceded, 
that,  if  the  defendant  had  been  held  to  bail  in  the  original 
action,  he  could  not  be  again  arrested — Bishop  v.  Powell, 
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6  T.  R.  616;  Barnes  V,  Maton^  cited  in  Kinnear  v.  Tarrani,  1043. 
15  East^  631.  The  object  of  the  scire  facias  was  to  intro- 
duce a  new  party,  the  husband,  upon  the  record:  it  is  yir- 
tually  a  new  action.  Then,  assuming  that  the  Lord  Chief 
Baron  had  jurisdiction  under  the  statute  to  grant  the  order, 
the  affidavits  disclosed  sufficient  ground  for  believing  that 
the  defendant  was  about  to  quit  the  country. 

Wilde,  Serjeant  (Hugh  Hill  was  with  him),  in  support  of 
the  rule. — ^The  whole  machinery  of  the  statute  1  8c  2  Vict, 
c.  110,  ss.  1 — 5,  is  applicable  only  to  actions  commenced 
by  writ  of  summons.  This  is  not  an  action  so  commenced^ 
The  act  clearly  has  no  reference  to  proceedings  by  scire 
facias:  that  is  not  the  commencement  of  such  an  action  as 
the  statute  contemplates.  The  scire  facias  is  not  for  this 
purpose  a  new  action,  it  is  a  continuation  of  the  former 
proceeding.  In  Tidd's  Practice,  9th  edit.,  1096,  it  is  said: 
"  A  scire  facias  for  the  subject  is  in  general  founded  on  a 
recognizance  or  judgment:  upon  the  former  it  is  an  original 
proceeding;  but,  upon  the  judgment,  it  is  only  a  cofUinna- 
tion  of  the  former  suit:  and  therefore,  where  the  defendant's 
attorney,  pending  an  action,  agreed  that  no  writ  of  error 
should  be  brought,  and  afterwards  the  defendant  died  be- 
tween the  execution  and  return  of  the  writ  of  inquiry, 
and  thereupon  a  scire  facias  issued  against  his  executors, 
to  shew  cause  why  the  damages  assessed  upon  the  writ 
of  inquiry  should  not  be  recovered  against  them,  upon 
which  they  brought  a  writ  of  error,  the  Court  of  King's 
Bench  held  tiiat  the  executors  were  bound  by  the  agree* 
ment  of  their  testator's  attorney,  and  accordingly  ordered 
him  to  nonpros  the  writ  of  error;  for,  this  is  not  a  new 
miction,  but  a  continuation  of  the  old  one ;  it  is  only  a  scire 
facias  to  revive  the  former  judgment ;  and,  as  the  testator 
himself,  if  he  had  lived,  could  not  have  brought  a  writ  of 
error,  so  neither  can  his  executors."  [Tlndal,  C.  J. — Here 
the  object  of  the  scire  facias  is  to  introduce  a  new  party.] 
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1843.  The  particular  object  for  wUch  a  scire  fadas  is  sued  out 
does  not  vary  its  legal  effect :  it  is  as  much  a  continuance 
of  the  former  suit  in  the  one  case  as  in  the  other.  In 
Bacon's  Abridgment,  Scire  Facias  (C)>  6,  it  is  said,  that,  '^  if 
a  woman  obtains  a  judgment  in  debt,  and  after  marries, 
and  the  husband  and  wife  sue  out  a  sd.  fa.  and  thereupon 
have  an  award  of  execution,  though  the  wife  dies,  yet  the 
husband  (without  taking  out  administration)  may  have  ex- 
ecution upon  the  judgment,  for,  the  award  upon  the  sci.  fa. 
attached  in  the  husband  and  shall  survive,  though  objected 
the  award  on  the  sd.  fa.  made  no  alteration,  because  the 
execution  must  be  on  the  first  judgment.'^  [^Oresswett,  J. 
— ^Is  there  any  case  of  a  defendant  bdng  held  to  bail  in  a 
proceeding  by  sdre  fiidas  before  the  statute  ?]  None  such 
has  been  met  with.  ICresswett,  J. — ^If  such  a  thing  could 
be,  it  would  be  a  strange  departure  from  the  general  rule, 
that  a  party  could  not  be  held  to  bail  (before  the  statute) 
after  the  commencement  of  the  action.]  Treating  this  as 
a  proceeding  in  the  ori^nal  cause,  the  case  is  equally  with- 
out the  words  of  the  statute,  being  a  proceeding  after  final 
judgment:  and  an  enactment  that  tends  to  the  restraint 
of  the  liberty  of  the  subject  is  not  to  be  extended  by  in- 
tendment. 

Cur.  adv.  vult. 

TiNBAL,  C.  J.,  now  said :  Upon  consideration,  we  are  of 
opinion  that  the  statute  1  &  2  Vict.  c.  110,  gives  no  au- 
thority to  a  Judge  to  grant  an  order  for  holding  a  defend- 
ant to  bail  in  a  proceeding  of  this  sort.  The  scire  fadas  is 
not  in  its  nature  an  action  that  could  have  been  within  the 
contemplation  of  the  legislature  in  passing  that  act.  If 
we  consider  it  as  a  new  action,  then  there  dearly  is  no  au- 
thority given  by  the  8rd  section  of  the  act,  which  applies 
only  to  such  actions  as  are  commenced  by  writ  of  sum- 
mons, as  provided  by  the  2nd  section.  If,  on  the  other 
hand,  we  consider  it  as  merely  a  continuation  of  the  former 
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action^  then  arises  the  objection  under  the  5th  section^ 

that  this  is  after  final  judgment.    Whether^  therefore^  this 

be  looked  at  as  a  new  action  or  as  a  mere  continuation  of 

the  former  proceedings  the  capias  has  improperly  issued,  ^ 

and  the  defendant  is  entitled  to  be  discharged  out  of 

custody. 

Bule  absolute  accordingly. 

Talfourdy  Serjeant,  prayed  that  it  might  be  imposed  as 
a  condition  in  the  rule  that  the  defendant  should  bring  no 
action. 

Per  Curiam. — ^This  is  not  a  case  in  which  we  can  im- 
pose that  term.  It  is  not,  however,  very  likely  that  any 
action  will  be  brought ;  for,  it  would  be  easy  to  predict  its 
fate. 


1843. 


Pearson  v.  Lehaitrb.  Thursdc^y 

TMojf  nth. 
HIS  was  an  action  upon  the  case  for  a  libel.    The  de-  in  an  action  for 

claration  stated  that  the  plaintiff,  before  and  at  the  time  pi^ntiff,  in 

of  the  committing  of  the  grievances  by  the  defendant  ^^^^  *?  ^^ 

,  quo  animo  the 

thereinafter  mentioned,  used  and  exercised  the  profession  Ubei  which  waa 
and  business  of  an  attorney  and  solicitor,  and  also  during  the  actira  ^ 
that  time  held  and  enjoyed  the  oflBce  and  employment  of  JJJ^evSenoe^bvo 
solicitor  of  the  dty  of  London ;  that  the  plaintiff  had  be-  mbaeqnrat 
haved  and  conducted  himself  with  integrity,  honesty,  and  aedby  the  de- 
good  faith,  and  had  never  been  guilty,  nor  until  the  time  ^tiea,  con- 
of  the  committing  of  the  grievances  thereinafter  mentioned,  2^^^^^" 
had  he  ever  been  suspected  to  have  been  guilty  of  the  tionof  th« 
offences  and  misconduct  thereinafter  mentioned  to  have  matter:— Held, 
been  charged  upon  and  imputed  to  him ;  yet  the  defend-  ^p^^re!'* 
ant,  well    knowing    the   premises,  but   contriving  and  S^^flj.i*^®'*^ 
wickedly  and  maliciously  intending  to  injure  the  plaintiff  ciared  on  waa 

free  from  am- 
biguity,  and  the  lettera  offered  were  written  after  the  commencement  of  the  action ;  and  that  their 
a£nis>ibilitf  wu  not  affected  by  the  lapae  of  time  intervenmg  between  the  writing  of  the  reapectiye 
lettera. 
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1843.  in  his  good  name,  fame^  credit^  and  reputation,  and  also  in 
bis  said  profession  and  business,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace  with  and  amongst  all 
his  neighbours  and  other  good  and  worthy  subjects  of  this 
realm,  and  to  cause  it  to  be  suspected  and  believed  by 
those  neighbours  and  subjects  that  the  plaintiff  had  been 
and  was  guilty  of  the  offences  and  misconduct  thereinafter 
mentioned  to  have  been  charged  upon  and  imputed  to 
him  by  the  defendant,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  the  plaintiff,  theretofore,  to  wit, 
on  the  13th  of  November,  1841,  in  the  form  of  a  letter 
addressed  to  one  Thomas  Starling,  wickedly,  maliciously, 
and  injuriously  composed  and  published,  and  caused  to  be 
composed  and  published  of  and  concerning  the  plaintiff  a 
certain  false,  scandalous,  malicious,  and  defamatory  libel, 
in  a  certain  part  of  which  said  libel  there  was  and  is  con- 
tained the  false,  scandalous,  malicious,  and  defamatory 
matter  following  of  and  concerning  the  plaintiff,  that  is  to 
Libd.  say, ''  You  must  be  aware  of  the  circumstances  attending 

my  visits  to  Italy  in  the  endeavour  to  recover  from  the 
heiress  of  the  Zenobio  estate  considerable  advances  I  had 
at  her  desire  made  in  liquidation  of  claims  made  on  my  old 
friend  the  Count,  who  had  left  me  his  executor.  I  engaged 
Charles  Pearson  (meaning  the  plaintiff)  as  solicitor — a  man 
whose  total  destitution  of  honourable  principle  we  have 
found  commensurate  only  with  his  (meaning  the  plaintiff's) 
consummate  art,  tact,  and  general  ability.  I  thought  him 
(meaning  the  plaintiff)  honest,  and  believed  his  represen- 
tations of  having  vastly  more  business  than  he  had  the 
means  to  execute ;  and  I  was  induced  to  make  him  several 
loans  of  some  50/.  at  a  time,  and,  seeing  him  on  one  occa- 
sion communicate  information  that  threw  his  wife  into 
great  distress,  I  hastened  home,  and  unsolicited  inclosed 
him  my  cheque  for  lOO/L,  offering  to  double  this  sum,  if  he 
required  so  much  to  settle  his  difiSculty.  With  these 
claims  on  his  justice,  if  not  his  gratitude,  he  was  profuse 
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in  protestations  of  attachment.  [*  Having  been  arrested  1843. 
at  the  suit  of  a  pretended  claimant  on  the  Count's  estate^ 
I  gave  Pearson  (meaning  the  plaintiff)  a  cheque  for  a  sum 
between  500/.  and  600/.^  to  lodge  with  the  secondary  in 
lieu  of  bail.  The  Chancellor  on  the  hearing  ordered  the 
money  to  be  immediately  refunded;  and  I  now  saw  the 
necessity  for  a  journey  to  Italy.  Despite  of  the  order^ 
under  various  pretences^  Pearson  (meaning  the  plaintiff) 
deferred  obtaining  the  return  of  my  deposit  from  day  to 
day  for  three  weeks^  and  at  the  end  of  this  time  gave  me 
such  assurances  I  no  longer  doubted  I  should  have  it 
during  the  day,  and  therefore  took  places  and  prepared  for 
my  journey  the  next  morning.  To  secure  the  money^  I 
waited  at  his  (meaning  the  plaintiff's)  house  much  of  the 
day^  and  until  after  midnight^  when  he  appeared  and  said 
he  had  been  again  prevented  seeing  the  secondary,  but,  if 
I  would  leave  directions,  the  disposal  of  the  money  might 
be  relied  upon  by  ten  the  next  morning.  I  had  no  choice, 
and  wrote  out  instructions  to  pay  300/.  to  your  father's 
care,  and  the  balance,  near  300/.  more,  to  my  bankers,  to 
meet  various  cheques  I  had  drawn ;  and  I  advised  your 
father  to  take  charge  of  this  money,  as  we  had  agreed. 
Your  father,  with  kind  regard  for  my  interest,  made  sub- 
sequently repeated  applications  for  this  money  without 
success ;  and,  at  length,  doubting  Pearson's  (meaning  the 
plaintiff's)  veracity,  called  on  the  secondary  to  inquire  the 
reason  why  the  deposit  was  not  delivered  up  as  ordered 
by  the  Chancellor.  The  books  were  referred  to;  and 
your  father  is  my  witness  that  the  scoundrel  Pearson 
(meaning  the  plaintiff)  had  taken  up  the  deposit  two 
months  before,  and  on  the  very  day  on  which  I  had  left 
England!  Your  father  hastened  to  Pearson  (meaning 
the  plaintiff),  who  again  protested,  however,  that  he  could 
not  get  the  money  out  of  the  hands  of  the  secondary.    In* 

*  The  portion  of  the  alleged  li-      that  to  which  the  plea  of  juBtifica- 
bel  inclosed  within  brackets,  was      tion  applied. 
VOL.  VI.  R  B 
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IS  13.  dignant  at  his  (meaning  the  plaintifiP^s)  base  treachery, 
your  father  said  he  had  examined  the  books^  and^  on  this 
denouement^  Pearson  (meaning  the  plaintiff)  admitted 
the  £raud^  and  confessed  that  he  (meaning  the  plaintiff)  had 
applied  the  sum  to  his  ownuses^  and  had  no  present  means 
of  repayment].  On  my  return  to  England,  and  after  very 
much  of  vexations,  difficulty,  and  delays^  I  obtained  from 
Pearson  (meaning  the  plaintiff),  not  the  return  of  the 
money  of  which  I  had  been  swindled,  but  a  specious  state- 
ment of  pretended  claims  on  property  in  the  West  Indies, 
&c.  After  very  much  pressing  him  (meaning  the  plaintiff), 
finding  I  was  obliged  to  revisit  Italy^  I  obtained  from  him 
100/./  In  Italy  I  took  legal  proceedings,  and  soon  obtain- 
ed from  the  Countess  a  bond,  to  be  accepted  and  guaran- 
teed  by  her  agents  in  England,  for  the  full  amount  of  my 
claim,  reaching  finally  to  upwards  of  8000/.  I  forwarded 
the  bond  to  Pearson  (meaning  the  plaintiff)  with  instruc- 
tions that  he  (meaning  the  plaintiff)  should  take  all  neces- 
sary steps  to  get  this  document  ratified.  Receiving  no 
acknowledgment,  I  wrote  again  and  again,  but  in  vain. 
At  length  I  sent  a  statement  of  the  particulars  to  my  friend 
Place,  who  called  on  Pearson  (meaning  the  plaintiff);  and 
having  obtained  of  him  (meaning  the  plaintiff)  the  free 
avowal  that  I  had  been  the  greatest  benefactor  he  (mean- 
ing the  plaintiff)  had  ever  known,  put  to  him  (meaning  the 
plaintiff)  the  stringent  query — ^how,  then,  could  he  (mean- 
ing the  plaintiff)  treat  me  so  shamefully?  He  (meaning 
the  plaintiff)  at  first  denied  the  possibility  that  he  (mean^ 
ing  the  plaintiff)  could  illuse  me:  but,  on  Place  handing 
him  (meaning  the  plaintiff)  my  letter,  he  (meaning  the 
plaintiff)  lowered  his  face  upon  his  hands,  and  affected  to 
weep  bitterly,  conceding  the  truth  of  my  statement,  but 
utterly  denying  that  he  (meaning  the  plaintiff)  had  re- 
ceived any  communication  from  me,  although,  after  send- 
ing him  the  bond,  I  had  written  to  him  (meaning  the 
plaintiff)  five  several  letters.     Getting  advice  of  these  par- 
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ticulnra  from  my  friend^  I  saw  that,  beside  the  consequent  1843. 
loss  of  much  valuable  time^  I  was  now  T)bliged  to  obtain  a 
duplicate  copy  of  the  bond.  This  copy  I  hastened  to 
forward  to  Place,  begging  him  to  confide  it  into  careful 
hands^  upon  which  he  could  fully  rely.  Will  it  be  be- 
lieved! Place,  in  his  progress  to  execute  my  desires,  un- 
happily met  Pearson  (meaning  the  plaintiff)  in  the  Strand; 
and  such  was  the  fascinating  power  of  this  wretch  (mean- 
ing the  plaintiff)  that  he  (meaning  the  plaintiff)  actually 
prevailed  on  Place  to  surrender  to  his  (meaning  the  plain- 
tiff's) traitorous  hands  my  second  bond.  Pearson  (mean- 
ing the  plaintiff)  had  promised  me,  that,  as  I  was  forced  to 
leave  England  on  the  second  occasion  with  slender  means, 
he  (meaning  the  plaintiff)  would  supply  the  needful;  but 
he  (meaning  the  plaintiff)  sent  not  one  penny  to  my  aid, 
and,  with  the  wicked  and  cruel  design  of  prolonging  my 
absence,  or  perhaps  bribed  to  commit  the  theft,  he  (mean- 
ing the  plaintiff)  daringly  suppressed  and  denied,  as 
shewn,  that  he  (meaning  the  plaintiff)  had  received  any 
communication,  although  his  (meaning  the  plaintiff's)  wife 
and  her  mother  and  brother  well  knew  the  fact,  and  have 
all  three  confessed  to  me  the  truth  :*'  And  in  a  certain  other 
part  of  which  said  libel  there  was  and  is  contained  the  false, 
scandalous,  malicious,  and  defamatory  matter  following  of 
and  concerning  the  plaintiff,  that  is  to  say — "  From  time 
to  time  I  therefore  renewed  my  applications;  and,  on  my 
(meaning  the  defendant's)  appointment  to  a  foreign  station, 
I  gave  instructions  to  Mr.  Ashurst  to  enforce  the  payment^ 
putting  in  his  possession  a  correspondence  wherein  his  own 
(meaning  the  plaintiff's)  confessions  would  have  destroyed 
him  (meaning  the  plaintiff).  With  as  much  delay  as  he  the 
plaintiff  could  throw  in  pleading  all  manner  of  objections, 
and  offering  bills  at  one  and  two  years  for  150/.,  which  I 
rejected,  he  (meaning  the  plaintiff)  consented  to  my  pro- 
posal  to  arbitrate.  I  now  had  hope  of  a  settlement;  but 
neither  threat  nor  entreaty  could  extort  from  him  (meaning 

R  R  2 
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1843.        the  plaintiff)  the  name  of  his  (meaning  the  plaintiff's)  arbi- 
trator; and  at  length,  within  forty-eight  hours  of  the  ap- 
pointment to  embark,  I  was  reduced  to  the  mortifying 
necessity  of  accepting  his  (meaning  the  plaintiff's)  bills, 
resigning  his  (meaning  the  plaintiff's)  letters,  and  executing 
the  infamous  release  drawn  up  byhis  (meaning  the  plaintiff's) 
best  wits,  to  bear  testimony  to  a  solemn  lie,  that  he  (mean- 
ing the  plaintiff)  had  settled  my  demands.     But  it  was,  aa 
my  professional  adviser  said,  this  or  nothing ;  for,  I  could 
not  put  to  hazard  an  appointment  of  800/.  per  annum, 
to  stop  and  litigate  my  claims;  and  my  return  to  my 
country  at  any  distant  day  even  was  very  unlikely :  and 
this  Pearson  (meaning  the  plaintiff)  knew  full  well.     I  em- 
barked and  was  shipwrecked.     Soon  after  this  event,  find- 
ing that  these  bills  were   considered  worthless,  though 
scarcely  able,  from  severe  injuries,  to  support  my  tottering 
frame,  I  condescended  to  call  and  ask  my  plunderer  (mean- 
ing the  plaintiff)  to  cash  one  or  both  of  them.    He  (mean- 
ing the  plaintiff)  had  the  heartlessness  to  receive  me  rude- 
ly, and  flatly  refused  my  request.     Seeing  him  (meaning 
the  plaintiff)  afterwards  rolling  in  his  (meaning  the  plain- 
tiff's) carriage,  bought  at  the  price  of  which  he  (meaning 
the  plaintiff)  had  defrauded  me,  I  prevailed  on  my  friend 
Place  to  endeavour  to  get  him  (meaning  the  plaintiff) 
even  now  to  renew  the  plan  of  arbitration  of  our  dif- 
ferences.   With  great  and  persevering  labour,  Mr.  Place 
at   length  extorted  his   (meaning  the  plaintiff's)   assent, 
provided  I  would  restore  the  bills.    I  consented  to  lodge 
them  in  our  joint  names.     He  (meaning  the  plaintiff) 
had  concluded  this  was  not  in  my  power :  and,  so  soon 
as  he  (meaning  the  plaintiff)  found  me  willing,  he  (mean- 
ing the  plaintiff)   withdrew  his  consent,  and  closed  ab- 
ruptly the  negotiation :  and  every  endeavour  to  re-open 
it  has  proved  fruitless.     This  is  Charles  Pearson  (meaning 
the  plaintiff),  the  man  elevated  by  the  noodled  corporation 
of  London  to  a  place  of  confidence  and  great  trust,  though 


EA8T£[l  TERM^  6  VICTORIA.  618 

his  (meaning  the  plaintiff's)  real  character  and  deeds  are  1843. 
known  to  many  of  them.  But,  as  regards  my  unhappy 
connexion  with  him  (meaning  the  plaintiff),  this  is  not 
the  whole  amount  of  injuries  inflicted  on  me.  When  I 
learned  from  his  own  (meaning  the  plaintiff^s)  confession 
that  all  hope  of  obtaining  the  second  deed  must  be  aban- 
doned, I  had  no  resource  but  to  throw  myself  on  the  gene- 
rosity of  the  agents  of  the  Countess.  The  monstrous  hard- 
ship of  my  case  was  not  to  be  denied :  but  for  five  or  six 
years  they  put  me  at  defiance,  always  challenging  me  to 
produce  my  bond.  Worn  out,  however,  by  my  continued 
applications,  they  made  me  the  offer  of  500/.,  which,  in  my 
hopeless  state,  I  was  constrained  to  accept,  and  give  my 
release  for  3200/.,  and  interest.  By  this  settlement  I  lost, 
besides  my  property,  my  peace  of  mind,  my  health;  in 
some  sort  suffering  also  in  character  from  the  non-perform- 
ance of  duties  and  obligations  I  had  been  bereft  of  the 
means  of  fulfilling.  The  visible  saving  to  the  unprincipled 
Countess,  who  took  advantage  of  my  unhappy  position,  may 
be  easily  calculated.  To  what  extent  Pearson  (meaning  the 
plaintiff)  may  have  profited  by  my  loss,  I  shall  never  ascertain. 
His  (meaning  the  plaintiff's)  scruples  on  this  score  may  be 
easily  conceived ;  and  his  (meaning  the  plaintiff's)  general 
conduct  too  clearly  elucidates  his  (meaning  the  plaintiff's) 
instincts.  You  have  some  time  asked,  my  dear  Sir,  why 
this  lengthened  episode?  and,  what  has  this  to  do  with  my 
father's  affairs?  I  commenced  it  with  the  intention  of 
shewing  the  original  ground  for  my  requiring  the  loan,  and 
I  have  pursued  it  in  order  that  those  branches  of  your 
family  who  feel  an  interest  in  my  circumstances  may  learn 
the  amount  of  the  moral  persecution  I  have  endured  from 
the  cold-blooded,  unprincipled  Pearson  (meaning  the  plain- 
tiff)  :"  By  means  of  which  said  premises  the  plaintiff  had 
been  and  was  greatly  injured  and  prejudiced  in  his  good 
name,  fame,  credit,  and  reputation,  and  brought  into  pub- 
lic scandal,  infamy,  and  disgrace  with  and  amongst  all  his 
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Second  plea — 
justification  of 
part  of  the 
Ubel. 


neighbours  and  other  good  and  worthy  subjects  of  this- 
realm  to  whom  he  was  in  any  wise  known^  and  was  sus- 
pected to  hare  been  guilty  of  the  offences  and  misconduct 
so  as  aforesaid  mentioned  to  have  been  imputed  to  and 
charged  upon  him,  and  had  been  greatly  Texed,  harassed, 
oppressed  and  impoverished,  and  had  also  lost  and  been 
deprived  of  divers  great  gains  and  profits  which  would 
otherwise  have  arisen  and  accrued  to  him  the  plaintiff  in 
his  said  profession  and  business,  and  was  otherwise  greatly 
injured  and  damnified  therein,  &c« 

The  defendant  pleaded — first,  not  guilty. 

Secondly — as  to  the  following  part  of  the  said  supposed 
libel  in  the  declaration  mentioned,  namely  [here  was  set 
out  that  part  of  the  libel  in  the  declaration  inclosed  within 
brackets,  commencing  page  609],  that  before  the  com- 
posing and  publishing  of  the  said  supposed  libel  in  the 
declaration  mentioned,  to  wit,  on  the  1st  of  January,  1841, 
the  defendant  was  arrested  at  the  suit  of  a  claimant  on  the 
said  Count's  estate,  to  wit,  one  Bumfitt,  and  on  that  occa- 
sion gave  the  plaintiff,  then  acting  as  the  attorney  of  the 
defendant,  a  cheque  for  a  sum  of  between  500/.  and  600/.^ 
to  wit,  515/.,  to  lodge  with  the  secondary,  to  wit,  the  secon** 
dary  of  the  city  of  London,  in  lieu  of  bail ;  and  that  the 
Eight  Hon.  John  Lord  Eldon,  the  Lord  High  Chancellor 
of  England,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  on  the  hearing  of  a  certain  application  then  made 
before  him  touching  the  matter  of  and  relating  to  the  said 
arrest,  ordered  the  said  money  to  be  immediately  refunded 
to  the  defendant  in  this  suit,  of  which  the  plaintiff  in  this 
suit,  then  acting  as  the  solicitor  of  the  defendant  in  the  said 
matter,  then  had  notice;  and  that  he  the  defendant  then 
left  England  for  Italy  without  being  able  to  obtain  the  said 
money,  he  the  said  Charles  Pearson  having  then  alleged  to 
the  defendant  that  he  the  said  Charles  Pearson  was  pre- 
vented from  seeing  the  said  secondary ;  and  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  he  the  defendant  re- 
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quested  the  father  of  the  said  Thomas  Starlings  to  wit^  one  1843 
George  Augustas  Starlings  to  take  charge  of  the  said  money 
when  received  from  the  secondary  by  the  plaintiff  as  the 
solicitor  and  attorney  of  the  defendant ;  and  that  the  said 
George  Augustus  Starling  then  consented  to  take  charge 
of  the  said  money  for  the  defendant^  and  then  and  on  seve- 
ral days  and  times  between  that  day  and  the  composing 
and  publishing  the  said  supposed  libel,  made  several  appli- 
cations to  the  said  Charles  Pearson  for  the  said  money;  and 
that^  on  the  said  several  occasions  of  the  said  several  appli- 
cations^ the  said  Charles  Pearson  falsely  and  dishonestly^ 
and  with  intent  to  defraud  the  defendant  of  the  said  sum 
of  money,  asserted  and  declared  to  the  said  George  Augus- 
tus Starling  that  he  the  said  Charles  Pearson  had  not  and 
could  not  get  the  said  money  out  of  the  hands  of  the  said 
secondary;  and  that  the  said  Greorge  Augustus  Starling 
afterwards^  to  wit,  on  the  9th  of  August,  1819,  in  order  to 
ascertain  the  truth  of  the  said  assertions  and  declarations 
of  the  said  Charles  Pearson,  examined  the  books  of  the  said 
aeoondaiy,  and  on  such  examination  then  ascertained  that 
he  the  said  Charles  Pearson,  at  the  several  times  when  he 
made  the  said  assertions  and  declarations  had  in  truth  and 
in  fact  received  from  the  said  secondary  the  sum  of  money 
so  deposited  with  the  said  secondary  as  aforesaid;  and 
thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  George  Augustus  Starling  having  then  ap- 
plied to  the  said  Charles  Pearson  touching  his  said  false 
assertions  and  declarations,  and  the  receipt  by  him  of  the 
said  money,  he  the  said  Charles  Pearson  admitted  and 
confessed  to  the  said  George  Augustus  Starling  that  the 
said  Charles  Pearson  had  before  those  several  times  when 
he  made  the  said  false  assertions  and  declarations,  received 
the  said  money  from  the  said  secondary,  and  had  applied 
the  said  money  to  his  the  said  Charles  Pearson's  own  use, 
and  had  no  present  means  of  payment :  wherefore  the  de- 
fendant, at  the  said  time  when  he  in  the  said  declaration 
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1843.  mentioned  composed  and  published  of  and  concerning  the 
said  plaintiff  so  much  of  the  said  supposed  libel  as  was  men* 
tioned  and  referred  to  in  the  introductory  part  of  that  plea, 
believed  and  still  believes  the  same  to  be  true— verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  de 
injuria  to  the  second. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings  at 
Westminster  after  the  last  term.  On  the  part  of  the  plain- 
tiff, it  was  proved  that  the  letter  of  the  13th  November, 
1841,  containing  the  alleged  libel,  was  sent  by  the  defend- 
ant to  Mr.  Thomas  Starling,  the  person  to  whom  it  was 
addressed.  That  gentleman  died  shortly  before  the  com- 
mencement of  the  action.  In  order  to  shew  the  existence 
of  malice  in  the  mind  of  the  defendant,  the  plaintiff  offered 
in  evidence  two  letters  written  by  the  defendant  since  the 
commencement  of  the  action — the  one,  bearing  date  the 
27th  of  May,  1842,  addressed  to  Sir  John  Pirie,  the  then 
Lord  Mayor  of  the  city  of  London,  in  substance  reiteratiDg 
the  charge  contained  in  the  libel,  that  the  plaintiff  had  re- 
ceived the  515/.  from  the  secondary  clothed  with  a  trust, 
but  had  in  breach  of  that  trust  applied  it  to  his  own  use^ 
and  submitting  that  he  was  not  a  fit  person  to  be  appointed 
to  the  office  of  city  solicitor — the  second,  bearing  date  the 
25th  of  January,  1843,  addressed  to  Sir  John  Humphrey, 
at  that  time  Lord  Mayor,  substantially  imputing  to  the 
plaintiff  the  same  misconduct,  and  concluding  with  a  simi* 
lar  suggestion. 

On  the  part  of  the  defendant  these  letters  were  objected 
to  as  inadmissible,  inasmuch  as  they  were  not  necessary  for 
the  purpose  of  explaining  any  ambiguity  on  the  face  of  the 
libel,  and  were  only  calculated  to  inflame  the  damages : 
and  it  was  insisted  that  the  communication  to  Starling  was 
privileged,  it  appearing  to  have  been  addressed  to  him  for 
the  purpose  of  excusing  or  explaining  the  breach  of  some 
pecuniary  engagements  with  that  gentleman  or  with  some 
member  of  his  family. 
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The  learned  Judge  was  of  opinion  that  the  letters  were 
admissible  for  the  purpose  for  which  thej  were  offered^  and 
that  the  justification  failed^  there  being  no  proof  that  the 
plaintiff  ever  denied  the  receipt  of  the  monej^  but^  on  the 
contrary,  it  appearing  that  he  admitted  the  receipt,  but 
claimed  a  set-off. 

The  jury  thereupon  returned  a  verdict  for  the  plaintiff, 
damages  100/. 

Shee^  Serjeant,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds  urged  at  the  trial, 
namely,  that  the  communication  was  a  privileged  one  and 
that  the  two  letters  of  the  27th  of  May,  1842,  and  25th 
of  January,  1843,  were  improperly  admitted.  He  cited 
Stuart  V.  L&veU,  2  Stark.  93,  Pearce  v.  Omsby,  1  M.  &  Bob. 
455,  Symmons  v.  Blake,  1  M.  &  Bob.  477. 

Wilde  and  Talfourd,  Serjeants  (with  whom  was  M.  D. 
HUf),  on  a  subsequent  day,  shewed  cause. — It  was  per- 
fectly competent  to  the  plaintiff  to  shew  by  any  means  in 
his  power  that  the  defendant  in  the  publication  of  the 
alleged  libel  was  actuated  by  malicious  motives,  in  order  to 
repel  by  anticipation  any  attempt  that  might  be  made  on 
the  part  of  the  defendant  to  shew  that  the  communication 
to  Mr.  Starling  was  of  a  privileged  nature  :  and,  how  could 
he  better  shew  malice  in  fact  than  by  shewing  that  the  de- 
fendant had  upon  other  occasions,  where  the  supposed  ex- 
cuse did  not  exist,  repeated  the  slanderous  matter  ?  The 
communication  to  Starling  was  clearly  not  excusable  on  any 
ground  of  privilege,  and  falls  precisely  within  the  definition 
of  malice  given  by  Mr.  Justice  Bay  ley  in  Bromaffe  v.  Prosser, 
4  B.  &  C.  247,  6  D.  &  B.  296.  The  occasion  did  not  jus- 
tify the  libel,  as  in  Fairman  v.  Ives,  5  B.  &  Aid.  642 ;  nor 
can  it  be  said,  as  in  M^DougaU  v.  Claridge,  1  Camp.  267, 
that  the  defendant  was  acting  bon&  fide,  with  a  view  to  the 
interests  of  himself  or  of  the  person  whom  he  addressed. 
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1843.  In  Finnerty  v.  Tij^er,  2  Camp.  72^  vhich  vas  an  action  for 
a  libel  published  in  a  periodical  work  called  "  The  Satirist/' 
stating  (amongst  other  things)  that  the  plaintiff^  being  pro- 
secuted by  the  Attorney-General,  had  fled  the  country  that 
he  might  save  himself  from  the  pillory ;  in  addition  to  the 
libel  set  out  in  the  declaration,  the  plaintiff's  counsel  pro- 
posed to  read  extracts  from  subsequent  numbers  of  "  The 
Satirist/'  to  prove  the  malicious  motive  with  which  the 
former  libel  had  been  published.  Sir  James  Mansfield 
said,  that,  unless  the  subsequent  publications  expressly  re- 
ferred to  the  libel  for  which  the  action  was  brought,  they 
could  not  be  read,  observing:  "  You  might  as  well  give  in 
evidence  one  highway  robbery  on  the  trial  of  another."  It  is 
not,  however,  unusual  upon  an  indictment  for  uttering  a 
forged  bill,  to  give  in  evidence  the  uttering  of  other  forged 
bills^  for  the  purpose  of  establishing  the  existence  of  a  guilty 
knowledge.  After  argument  in  that  case,  Sir  James  Mans- 
field said:  ''  I  am  still  of  the  same  opinion.  If  the  doctrine 
contended  for  were  to  prevail,  it  might  happen  that  the 
first  libel  might  be  almost  nothing,  while  the  second  might 
contain  the  most  shocking  imputations;  and  the  necessary 
consequence  would  be  that  the  jury  would  give  damagea 
for  the  second  libel  in  an  action  for  the  first.  Besides,  with 
respect  to  the  second  Kbel^  of  whatever  crimes  it  accuses  a 
man,  it  may  be  true;  and  the  defendant  has  no  opportunity 
to  prove  the  trnth  of  it,  unless  it  is  made  the  subject  of  a 
distinct  action.  I  do  not  say  that  a  subsequent  publication 
may  not  so  far  refer  to  the  subject  of  the  declaration  as  to 
permit  it  to  be  used  in  evidence ;  as,  for  instance,  suppose 
a  man  published  a  libel,  and  afterwards  published  a  paper 
saying  that  everything  in  the  libel  was  true,  that  would 
not  be  a  new,  distinct^  and  substantive  libel,  but  might  be 
read  at  the  trial  to  prove  the  malice  of  the  original  publi- 
cation. I  do  not  think  that  any  case  can  be  authority  which 
goes  further.  With  the  cases  which  have  been  actually 
cited  I  am  disposed  to  f^ree.     I  know,  that,  in  actions  for 
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wordsj  it  has  been  allowed  to  give  evidence  of  words  subse-  1843. 
quentlj  spoken;  but  I  believe  that  has  been  restrained 
to  words  relating  to  the  same  subject.  In  an  action  for 
words  of  perjury,  I  do  not  believe  that  any  Judge  has  re- 
ceived in  evidence  words  subsequently  spoken  by  the  de- 
fendant^ accusing  the  plaintiff  of  murder.  Upon  conside- 
ration, I  think  the  case  before  Mr.  Baron  Graham  was 
rightly  decided,  inasmuch  as  the  circumstance  of  preferring 
the  indictment  was  there  proved  to  shew  the  malice,  and 
the  indictment  itself  in  point  of  fact  merely  repeated  the 
words  for  which  the  action  was  brought."  The  case  there 
referred  to  is,  Tate  v.  Humphrey,  2  Camp.  73,  n.  It  was  an 
action  for  words  of  perjury,  tried  before  Graham,  B.,  at  the 
Herefordshire  Lent  Assizes,  1808.  To  shew  the  quo  animo, 
the  plaintiff  offered  in  evidence  a  bill  of  indictment  which 
had  been  subsequently  preferred  by  the  defendant  against 
him,  and  which  the  grand  jury  had  ignored.  The  defen- 
dant's counsel  objected  that  this  was  the  subject  of  an 
action  for  a  malicious  prosecution :  but  the  learned  Baron 
received  it  as  evidence  to  prove  the  malicious  intent  with 
which  the  words  were  spoken :  and  the  Court  afterwards 
held  that  the  evidence  had  been  properly  admitted.  Here, 
it  is  conceded  that  the  subsequent  letters  are  directly  iden- 
tified with  the  subject-matter  of  the  libel  declared  on :  and 
so  the  case  stands  clear  of  the  objection  relied  on  by  the 
Lord  Chief  Justice  in  Flnnerty  v.  Tipper.  The  cases  are 
numerous  in  which  this  sort  of  evidence  has  been  admitted. 
In  Charlter  v.  Barret,  Peake,  23,  (3rd  edit.  32),  which  was 
an  action  for  slanderous  words  spoken  of  the  plaintiff  in 
his  profession  of  an  attorney.  Lord  Kenyon  said,  that^ 
though  the  words  were  spoken  at  different  times,  they 
might  be  given  in  evidence  on  one  count,  to  shew  the 
malice  of  the  defendant.  In  Mead  v.  Daubigny,  Peake, 
125  (3rd  edit.  168),  Lord  Kenyon  said:  ^'In  actions  for 
words,  I  have  always  understood  that  the  plaintiff  may  give 
evidence  of  any  words  used  by  the  defendant  to  shew  the. 
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18^3.  spirit  and  temper  by  which  he  was  actuated.  I  must  own 
I  do  not  remember  any  case  exactly  like  the  present,  where 
all  the  counts  stated  conversations  with  one  particular  per- 
son, and  evidence  is  offered  of  words  spoken  to  another 
person ;  but  I  think  that  I  may  receive  it  in  this  case,  for, 
the  only  use  of  it  is  to  shew  the  state  of  the  defendant's 
mind  and  malice  towards  the  plaintiff.  I  must,  however, 
request  that  no  evidence  may  be  offered  of  words  actionable 
in  themselves,  for  I  am  clearly  of  opinion  that  such  evidence 
is  not  adnussible"  But,  in  the  subsequent  case  of  Lee  v. 
Huson,  Peake,  167  (3rd  edit.  223),  his  Lordship  expressed 
himself  differently.  That  was  an  action  for  a  libel.  After 
the  libel  had  been  read,  the  plaintiff's  counsel  offered  in 
evidence  other  letters  and  papers  which  also  amounted  to 
libels.  Shepherd,  for  the  defendant,  objected  to  this  evi- 
dence, contending  that  the  plaintiff  could  not  give  in  evi- 
dence anything  which  was  itself  cause  for  a  distinct  action. 
But  Lord  Kenyon  said,  ''  he  thought  these  letters  might  be 
received  in  evidence,  though  they  contained  matter  which 
was  ground  for  another  action.  His  lordship  observed, 
that,  in  actions  for  words,  it  was  the  practice  to  admit  evi- 
dence of  other  words  besides  those  charged  in  the  declara- 
tion, and  therefore  he  should  receive  this  evidence.^'  In 
Rustell  V.  Macquister,  1  Camp.  49,  n.,  which  was  an  action 
for  slander,  Garrow,  for  the  plaintiff,  having  proved  the 
words  in  the  declaration,  offered  evidence  of  other  action- 
able words  spoken  by  the  defendant  afterwards.  Gibbs 
objected  to  this  evidence,  on  the  ground,  that,  if  such 
words  were  taken  into  consideration  by  the  jury,  the  de- 
fendant would  be  made  to  pay  a  double  compensation  in 
damages  for  one  and  the  same  injury—  first,  in  the  present 
action — secondly,  in  another  action  that  might  be  brought 
for  those  words ;  and  he  said  he  had  always  understood  the 
distinction  to  be  between  words  which  were  actionable  and 
those  which  were  not :  the  first  might  be  given  in  evidence, 
though  not  mentioned  in  the  declaration ;  but  not  the  last. 
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And  Lord  EUenborough  said  :  "  Although  there  has  for-  1843 
merly  been  such  a  distinction^  it  is  not  founded  upon  any 
principle.  You  cannot  give  in  evidence  special  damage 
not  laid  in  the  declaration ;  but  you  may  give  in  evidence 
any  words  as  well  as  any  act  of  the  defendant  to  shew  quo 
animo  he  spoke  the  words  which  are  the  subject  of  the  ac- 
tion. Still,  it  would  be  the  duty  of  the  Judge  to  tell  the 
jury  that  they  must  give  damages  only  for  the  words  which 
are  the  subject  of  the  action/'  No  case  can  be  found  that 
is  at  all  inconsistent  with  the  admissibility  of  these  letters 
for  the  purpose  for  which  they  were  received.  In  Barwell 
V.  Adkina,  2  Scott,  N.  R.  11,  1  Man.  &  Gr.  807,  on  the 
trial  of  an  action  for  a  libel  published  in  a  newspaper,  the 
plaintiff  was  allowed  to  give  in  evidence  a  second  paragraph 
published  in  a  subsequent  number  of  the  same  paper,  in 
which  the  libellous  matter  was  re-asserted,  for  the  purpose 
of  shewing  the  defendant's  intention ;  and,  in  leaving  the 
case  to  the  jury,  the  Judge  told  them  to  take  the  two  para-^ 
graphs  with  them,  and  to  give  the  plaintiff  such  damages 
as  they  considered  him  entitled  to  under  the  circumstances : 
and  an  application  for  a  new  trial,  on  the  ground  of  misdi- 
rection, was  refused.  So,  in  Chubb  v.  fVestley,  6  C.  &  P. 
436,  on  the  trial  of  an  action  against  the  publisher  of  a 
monthly  periodical  for  a  libel  contained  in  it,  articles  pub- 
lished from  month  to  month,  alluding  to  the  action,  and 
attacking  the  plaintiff,  were  held  to  be  receivable  as  evi- 
dence to  shew  quo  animo  the  libel  was  published,  and  as 
shewing  that  the  publisher  considered  it  as  applying  to  the 
plaintiff.  [Cresswell,  J. — Legitimate  evidence  is  not  to  be 
excluded  because  it  may  itself  be  the  subject  of  another 
action.]  In  Plunkett  v.  Cobbett,  5  Esp.  136,  in  case  for  a 
libel  published  in  a  weekly  paper,  after  proof  of  the  buy- 
ing at  the  defendant's  shop  the  paper  containing  the  libel, 
evidence  was  offered  and  received  of  the  purchase  of  similar 
papers  at  the  same  place  at  other  times,  for  the  purpose  of 
shewing  that  the  paper  was  regularly  published,  and  that 
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the  libellous  publication  yraa  deliberately  made.  In  Pearce 
y.  Omsby,  1  M.  &  Bob.  455,  and  Symmons  v.  Blake,  I  M. 
&  Bob.  477,  it  does  not  appear  that  there  was  anything  in 
the  occasion  of  the  publication  to  make  the  act  at  all  equi- 
vocal. 

Shee,  Serjeant,  in  support  of  his  rule. — The  libel  con- 
tained a  charge  that  was  perfectly  distinct  and  incapable  of 
being  misunderstood.  The  plaintiff  had  no  right  to  shape 
his  case  upon  the  assumption  that  the  defendant  would 
claim  to  treat  the  communication  to  Starling  as  being  of  a 
privileged  character.  The  subsequent  letters  were  clearly 
inadmissible.  In  Stuart  v.  Lovell,  2  Starkie,  93,  it  was 
expressly  ruled,  that,  under  the  plea  of  not  guilty  to  a  de- 
claration for  a  libel,  the  plaintiff  cannot  give  in  evidence 
subsequent  declarations  by  the  defendant,  where  the  inten- 
tion of  the  publication  is  not  equivocal.  That  was  an  ac- 
tion for  libels  published  in  the  Statesman  newspaper.  On 
the  part  of  the  plaintiff,  subsequent  publications  by  the 
defendant  in  the  Statesman  were  offered  in  evidence  for 
the  purpose  of  shewing  quo  animo  the  defendant  published 
the  paragraphs  in  question  :  and  it  was  insisted,  that,  in 
that  point  of  view,  they  would  have  been  admissible  in  the 
case  of  an  indictment,  and  therefore  were  equally  so  in 
that  case.  But  Lord  EUenborough  said :  "No doubt  they 
would  be  admissible  in  the  case  of  an  indictment,  and  so 
they  would  here  [to]  shew  the  intention  of  the  party  if  it 
were  at  all  equivocal ;  but,  if  they  be  not  admitted  for  that 
purpose,  they  certainly  are  not  admissible  for  the  purpose 
of  enhancing  the  damages."  And  the  evidence  was  re- 
jected. Again,  in  Pearce  v.  Omaby,  1  M.  &  Bob.  455,  it 
was  distinctly  laid  down,  that,  in  slander,  where  the  words 
proved  are  unambiguous,  subsequent  words  of  the  same 
import  are  inadmissible.  There,  the  words  in  the  declara- 
tion charged  the  plaintiff  with  keeping  a  bawdy-house,  &c. 
The  words  were  proved,   and  Thesiger  for  the  plaintiff 
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offered  to  prove^  that,  after  the  commencement  of  the  ac-  1843. 
tion^^the  defendant  had  repeated  the  same  actionable 
words.  Cresswell  for  the  defendant  objected,  and  cited 
Roscoe  on  Evidence,  4th  edit.  p.  873.  Thesiger  relied  on 
Plunkett  V.  Cobbett,  5  Esp.  186.  Lord  Abinger  said :  ''  The 
distinction  is  this,  that  you  may  give  evidence  of  subsequent 
words,  to  expkin  the  words  in  the  declaration ;  but,  when 
there  is  nothing  equivocal  in  the  words  charged,  you  can- 
not give  evidence  of  subsequent  words  of  the  same  import, 
for  which  subsequent  words  another  action  may  be  brought 
and  damages  recovered — ^inasmuch  as  the  record  in  this  ac- 
tion would  be  no  bar  to  the  subsequent  action  for  the  same 
words,  though  the  evidence  now  offered  would  tend  to  ag- 
gravate the  damages  in  this.  In  the  case  cited,  of  P/tin« 
kett  V.  Cobbeti,  the  other  papers  were  offered  for  another 
purpose,  and  Lord  EUenborough  told  the  jury  not  to  in- 
crease  their  damages  by  the  consideration  of  their  contents 
as  libels.''  So,  in  Symmons  v.  Blake,  1  M.  &  Rob.  477, 
Patteson,  J.,  ruled  to  the  same  effect.  That  was  an  action 
for  slander  by  words  imputing  felony  to  the  plaintiff,  in  re- 
ceiving stolen  goods,  knowing  them  to  have  been  stolen. 
There  were  two  counts  in  the  declaration;  and,  after  proof 
of  the  defendant's  speaking  the  words  set  out  in  those 
counts,  Bompas,  Seijeant,  for  the  plaintiff,  offered  to  give 
in  evidence  other  actionable  words  spoken  by  the  defendant 
on  other  occasions,  and  which  imputed  to  the  plaintiff  an 
offence  substantially  the  same  as  that  charged  by  the  words 
already  proved.  This  was  objected  to  by  the  defendant, 
whereupon  Bompas,  Seijeant,  contended  that  ihe  words 
were  admissible,  as  tending  to  prove  that  the  plaintiff  was 
the  person  meant  in  the  conversations  spoken  to.  The 
learned  Judge  observed :  "  I  do  not  think  the  meaning  of 
the  words  in  this  declaration  can  be  mistaken ;  they  are 
perfectly  clear :  and,  if  other  words  of  the  same  or  similar 
import  are  given  in  evidence,  the  damages  in  this  cause  may 
be  increased  by  those  words,  and  yet  this  record  be  no  evi«* 
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1843.        dence  in  a  subsequent  action  which  may  be  founded  upon 
them.     That  is  the  mischief  to  be  guarded  against.     I  un- 
derstand Lord  Abinger  recently  acted  on  this  principle  (al- 
luding to  Pearce  v.  Omsby,  1  M.  &  Rob.  455).     At  Exeter 
I  admitted  evidence  of  similar  words  spoken  by  the  defend* 
ant  on  a  previous  occasion,  and  of  an  action  having  already 
been  brought  and  damages  recovered  for  those  words,  on  the 
ground  that  the  repetition  of  the  slander  charged  in  the 
case  shewed  the  malevolence  of  the  party.'*  [CressweU,  J.— 
I  do  not  see  any  reason  why  the  doctrine  should  not  ap- 
ply to  words  spoken  before  as  well  as  to  those  spoken  sub- 
sequently to  the  action,  provided  the  time  for  bringing  an 
action  had  not  elapsed.]    In  none  of  the  cases  relied  on  for 
the  plaintiff  does  it  appear  from  the  report  whether  or  not 
the  words  were  equivocal :  the  presumption  is  that  they 
were.   In  the  present  case,  there  is  nothing  equivocal  either 
in  the  language  of  the  libel  or  in  the  occasion  of  the  publica- 
tion :  and,  being  themselves  ground  for  future  actions,  the 
letters  in  question  were  only  calculated  to  enhance  the  da- 
mages, and  ought  not  to  have  been  received. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  thejudgment  of  the  Court: 
This  was  an  action  for  a  libel  contained  in  a  letter  writ- 
ten by  the  defendant  to  one  Starling,  bearing  date  the  13th 
of  November,  1841.  The  plaintiff  obtained  a  verdict  for 
100/.  A  rule  nisi  for  a  new  trial  was  granted,  on  the 
ground  that  the  learned  Judge  before  whom  the  cause  was 
tried  had  allowed  the  plaintifif  to  give  in  evidence  two  letters 
written  by  the  defendant,  and  bearing  date  the  27th  of 
May,  1842,  and  25th  of  Januar}%  1843,  each  addressed  to 
the  Lord  Mayor  for  the  time  being,  containing  in  sub- 
stance a  repetition  of  the  libellous  matter  for  which  the 
action  was  brought.  In  answer  to  the  rule  it  was  con- 
tended that  the  letters  were  admissible  for  the  purpose  of 
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shewing  the  existence  of  actual  malice  in  the  mind  of  the  1843. 
writer  of  the  libel  complained  of,  in  order  to  repel  by  anticipa- 
tion any  attempt  by  the  defendant  to  establish  that  it  was  a 
privileged  communication.  But  we  think  that  there  was  no 
pretence  for  saying  that  the  letter  to  Mr.  Starling  was 
a  privileged  communication,  and  that  the  other  letters  were 
not  admissible  for  the  purpose  of  answering  by  anticipa- 
tion an  untenable  proposition. 

But  it  was  further  contended  that  the  subsequent  letters, 
containing  a  repetition  of  the  same  defamatory  matter,  ex- 
plained the  motives  by  which  the  defendant  was  actuated 
in  writing  to  Mr.  Starling,  and  that,  with  a  view  to  the 
damages  to  be  recovered,  the  plaintifif  was  entitled  to  prove 
that  the  defendant  was  actuated  by  malice  in  fact.  To 
this  it  was  answered,  that,  although  subsequent  publications 
not  in  themselves  actionable  might  have  been  given  in  evi- 
dence for  that  purpose,  yet  these  letters  containing  matter 
for  which  other  actions  might  be  brought,  were  inadmis- 
sible, as  there  was  nothing  ambiguous  in  the  language  of 
the  letter  to.  Starling  which  they  tended  to  explain:  and 
two  modem  cases — Pearce  v.  Omsby,  1  M.  &  Rob.  455,  and 
Symmons  v.  Blake,  1  M.  &  Rob.  477 — were  cited,  which  in 
one  view  of  them  are  authorities  to  that  effect.  On  the 
other  hand.  Lord  Ellenborough  in  Rusiell  .v.  Macquiater, 
1  Camp.  49,  altogether  denied  the  soundness  of  the  dis- 
tinction, and  there  held  that  "  you  may  give  in  evidence 
any  words  as  well  as  any  act  of  the  defendant  to  shew  quo 
animo  he  spoke  the  words  which  are  the  subject  of  the 
action."  And  in  other  cases  he  appears  to  have  admitted 
evidence  to  shew  the  motive  and  intention  of  a  party 
publishing  a  lihel—Plunkett  v.  Cobdett,  5  Esp.  136 :  and 
Geare  v.  Britton,  Bui.  Ni.  Pri.  7,  is  an  authority  to  the 
same  effect.  On  the  same  principle  a  defendant  has 
been  allowed  to  give  evidence  palliating  though  not  justi- 
fying his  act  in  publishing  a  libel,  ex.  gr.  that  he  copied  it 
from  a  newspaper — Saunders  v.  Mills,  6  Bing.  213,  3  M. 

VOL.  VI.  8  s 
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1843.  &  P.  520.  And  this  appears  to  us  to  be  the  correct  rule, 
viz.  that  either  party  may  with  a  yiew  to  the  damages  gire 
evidence  to  prove  or  disprove  the  existence  of  a  malicious 
motive  in  the  mind  of  the  publisher  of  defamatory  matter; 
but  that^  if  the  evidence  given  for  that  purpose  estahlishea 
another  cause  of  action^  the  jury  should  be  cautioned 
against  giving  any  damages  in  respect  of  it.  And,  if  suck 
evidence  is  offered  merely  for  the  purpose  of  obtaining 
damages  for  such  subsequent  injury,  it  would  be  prop^ly 
rejected :  and  perhaps  the  cases  of  Pearce  v.  Omal^  and 
Sifmnwm  v,  Blake  went  no  further  than  this.  It  may  be 
difficult  to  reconcile  all  the  Nisi  Prius  cases  upon  this  sub- 
ject ;  and  the  point  does  not  appear  to  have  been  decided 
by  any  of  the  Courts  in  Westminster-Hall.  But,  upon 
principle,  we  think  that  the  spirit  and  intention  of  the 
party  publishing  a  Ubel  is  fit  to  be  considered  by  a  jury  in 
estimating  the  injury  done  to  the  plaintiff;  and  that  evi- 
dence tending  to  prove  it  cannot  be  excluded  simply  be* 
cause  it  may  disclose  another  and  different  cause  of  action. 
Another  argument  against  the  admissibility  of  the  lettera 
tendered  in  evidence  was  founded  on  the  length  of  timo 
that  elapsed  between  the  date  of  the  libel  complained  of 
and  the  writing  of  those  letters.  But,  as  it  seems  to  us, 
that,  as  they  clearly  relate  to  the  same  subject,  the  respec-^ 
tive  dates  of  the  letters  may  affect  the  value  but  not  the 
admissibility  of  the  evidence;  and  that,  notwithstanding 
the  two  grounds  of  objection  which  have  been  taken,  they 
were  properly  received.  The  rule  for  a  new  trial  must 
therefore  be  discharged. 

Rule  discharged. 


EASTEK  TERM^  6  VICTORIA.  627 

1843. 

Hunter  v.  Russell.  Saturday, 

OMqy  6ih. 
N  the  6th  of  March  the  defendant  was  served  with  a  Where  a  de- 
copy  of  a  writ  of  summons  at  the  suit  of  the  plaintiff,  the  f^^^^  ^^y^  f^^j^ 
indorsement  whereon  claimed  71.  78.  for  debt,  and  21.  for  ^^^  service. 

'  pays  the  amount 

costs.     On  the  9th  he  called  at  the  oflSce  of  the  plaintiff's  of  the  debt  in- 

__  ,-  ii*x,   -  -L        XT        1-1     doraed  on  the 

attorney  and  there  paid  to  a  clerk  91.  78.,  when  the  derk  writ  of  sum- 
offered  to  return  and  tendered  to  the  defendant  Zs.  6rf.,  Se7aie'^f  Hi- 
which  the  defendant  refused  to  accept.     On  the  same  day  j!!?,  ^®™\^, , 

^  "^    Will.  4,  r.  II.), 

the  defendant  caused  a  summons  to  be  taken  out  calling  he  is  entitled  to 
upon  the  plaintiff  to  shew  cause  why  the  costs  indorsed  taxed,  thoagh 
upon  the  writ  of  summons  should  not  be  referred  to  the  ^^Pf^o^Vor 
Master  to  be  taxed,  and  why,  in  the  event  of  a  sixth  bein^  the  costs  de- 

•^  °    mandedbythe 

taken  off,  he  should  not  pay  the  costs  of  the  taxation  and  indorsement. 
of  that  application.  The  summons  was  heard  before  Lord 
Abinger,  C.  B.,  on  the  16th,  when,  the  plaintiff's  attorney's 
clerk  denying  the  receipt  of  more  than  1/.  Vis.  6d.  on  ac- 
count of  costs,  his  Lordship  dismissed  the  summons  with 
costs,  observing  that,  unless  the  whole  amount  indorsed  on 
the  writ  as  claimed  for  costs  was  paid,  the  defendant  could 
not  avail  himself  of  the  rule  of  Hilary  Term,  2  Will  4.  On 
the  20th  of  March  the  plaintiff's  attorney  made  Lord  Abin- 
ger'a  order  a  rule  of  Court,  and  on  the  22nd  taxed  the  costs 
thereof,  which  (amounting  to  6/.  9$.  6d.)  the  defendant  paid 
under  protest.     Upon  an  affidavit  of  these  facts — 

Channell,  Serjeant,  on  the  28th  of  April,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  order  of 
Lord  Abinger  and  the  rule  of  Court,  and  the  taxation  of 
costs  thereon,  should  not  be  set  aside,  and  the  sum  of 
62.  99.  6d.,  the  amount  of  the  costs,  should  not  be  refunded, 
and  why  the  costs  indorsed  upon  the  writ  of  summons 
should  not  be  referred  to  be  taxed,  and  why,  in  the  event  of 
a  sixth  being  taken  off  on  such  taxation,  the  plaintiff's  attor- 
ney  should  not  pay  the  costs  of  such  taxation  and  refund 
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1843.  to  the  defendant  or  his  attorney  what  should  appear  upon 
such  taxation  to  have  been  overpaid.  The  learned  Ser- 
jeant submitted^  that^  whether  the  sum  paid  for  the  costs  of 
the  writ  was  21.  or  1/.  178,  6d,,  the  defendant  was  equally 
entitled  to  have  them  taxed^  and  that  the  order  proceeded 
upon  a  misapprehension  of  the  rule  referred  to. 

Byks,  Serjeant,  now  shewed  cause,  upon  an  aflSdavit  de- 
nying the  receipt  of  more  than  1/.  17*.  6d.  for  the  costs  of 
the  writ  of  summons. — He  submitted^  that  the  order  of 
Lord  Abinger  was  perfectly  correct,  the  summons  at  all 
events  claiming  too  much.  He  also  objected  to  the  form 
of  this  rule,  inasmuch  as  it  sought  to  charge  the  plaintiff's 
attorney  with  costs,  without  making  him  a  party  to  the 
rule. 

Cfiannelly  Serjeant,  in  support  of  his  rule. — ^The  rule  of 
Hilary  Term  2  Will.  4,  r.  II.,  provides,  "  that,  upon  every 
bailable  writ  and  warrant,  and  upon  the  copy  of  any  process 
served  for  the  payment  of  any  debt^  the  amount  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's  at- 
torney claims  for  the  costs  of  such  writ  or  process,  arrest, 
or  copy  and  service  and  attendance  to  receive  debt  and 
costs;  and  that  upon  payment  thereof  within  four  days  to 
the  plaintiff  or  his  attorney,  further  proceedings  will  be 
stayed.  But  the  defendant  shall  be  at  liberty,  notwith- 
standing such  payment,  to  have  the  costs  taxed;  and, 
if  more  than  one-sixth  shall  be  disallowed,  the  plaintiff's 
attorney  shall  pay  the  costs  of  taxation."  The  object  of 
that  rule  was  to  give  the  defendant  four  days  within  which 
to  pay  the  demand  without  incurring  additional  costs. 
Unless  he  comes  within  the  four  days,  he  is  not  entitled  to 
the  benefit  of  the  rule — Bowditch  v.  Slaney,  2  New  Cases, 
142,  2  Scott,  197,  4  Dowl.  160.  Prima  facie  the  rule  im- 
ports  that  the  full  amount  claimed  by  the  indorsement 
must  be  paid.     But  there  is  nothing  in  the  rule  to  take 
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away  the  defendant's  right  to  have  the  costs  taxed.  The  1843« 
construction  put  upon  the  rule  by  the  Lord  Chief  Baron 
would  lead  to  most  dangerous  consequences,  seeing  that 
there  is  nothing  to  limit  the  amount  of  the  indorsement  for 
costs.  [Erskine,  J. — The  proviso  in  the  rule  as  to  the  tax- 
ation of  the  costs  is  a  mere  saving  of  a  previously  existing 
right].  That  the  summons  asked  more  than  the  defend- 
ant was  perhaps  in  strictness  entitled  to  was  no  ground  for 
dismissing  it  altogether.     The  rule  is  in  the  usual  form. 

TiNDAL,  C.  J. — Looking  at  the  affidavits  on  both  sides, 
I  think  it  must  be  taken  that  the  sum  paid  for  costs  was 
1/.  17*.  6d.  only.  Lord  Abinger  seems  to  have  considered 
that  he  had  no  right  to  send  the  matter  before  the  Master 
because  the  full  amount  of  the  costs  indorsed  on  the  writ 
had  not  been  paid.  We  think,  however,  that,  notwith- 
standing a  smaller  sum  was  paid,  the  defendant  had  a  right 
to  have  those  costs  taxed,  and  that  the  order  should  be  re- 
scinded and  the  costs  refunded ;  and  if  he  thinks  proper, 
the  defendant  may  now  have  the  1/.  17*.  6d.  taxed.  The  at- 
torney is  not  properly  called  upon  by  the  rule. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  to  set  aside  the  order  of  Lord  Abinger, 
and  the  taxation  of  costs  thereon;  and  that  the 
sum  of  6/.  98.  6{/.,  the  amount  of  costs  paid  by 
the  defendant  to  the  plaintiff's  attorney,  be 
refunded;  that  the  defendant  be  at  liberty,  if 
he  think  fit,  to  have  the  costs  amounting  to 
1/.  17*.  6rf.  paid  by  him  to  the  plaintiff's  at- 
torney taxed,  and,  in  the  event  of  a  sixth  part 
being  disallowed  on  such  taxation,  that  the 
plaintiff's  attorney  pay  to  the  defendant  or  his 
attorney  the  costs  of  such  taxation,  and  refund 
to  the  defendant  or  his  attorney  what  should 
appear  on  such  taxation  to  have  been  overpaid. 
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1843. 

Saturday^ 
May  6M. 

The  Court  will 
not  grant  a  new 
trial  before  the 
■heriff  where 
the  utmost  the 
plaintiff  coald 
recover  is  less 
than  5/.,  even 
though  the 
amount  be  so 
reduced  by  a 
payment  into 
Court  upon  a 
plea  of  tender: 
and  the  rule 
equally  applies 
where  the  ver- 
dict was  fouod 
for  the  defend- 
ant. 


Watts  v.  Judd. 

JLfEBT  for  goods  sold  and  delivered^  and  for  money  found 
due  upon  an  account  stated.  The  defendant  pleaded^  nuu- 
quam  indebitatus^  except  as  to  %L  109.^  as  to  that  sum  a 
tender^  and  other  pleas  not  now  material.  By  his  parti- 
culars the  plaintiff  claimed  a  balance  of  6/.  10^. 

The  cause  vas  tried  before  the  under-sheriff  of  Middle- 
sex, and  a  verdict  was  found  for  the  defendant. 

Dawlinff,  Serjeant,  on  a  former  day,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence. 

Channell,  Serjeant,  now  shewed  cause. — The  plaintiff's 
claim  originally  was  for  6/.  109.  That  sum  being  reduced 
by  the  payment  into  Court  on  the  plea  of  tender,  the 
amount  in  dispute  between  the  parties  is  only  4/.,  and 
therefore  there  can  be  no  new  trial  on  the  ground  of  the 
verdict  being  against  evidence.  The  case  of  Bryan  v.  PhU- 
lips,  3  Tyr.  181,  1  C.  &  M.  26,  decided  that  the  rule  in  the 
superior  Courts  precluding  parties  from  moving  for  new 
trials  where  the  damages  are  less  than  20/.,  applies  where 
the  demand  has  been  reduced  by  a  tender.  And  this  rule 
applies  as  well  where  the  verdict  is  for  the  defendant  as 
where  it  is  found  for  the  plaintiff — Young  v.  Harris,  2  C.  & 
J.  14;  Lyddon  v.  Coomies,  5  Dowl.  560.  The  same  rule 
must  apply  in  the  case  of  trials  before  the  sheriff,  the  limit 
being  &L — Lyddon  v.  Coombes,  5  Dowl.  560 ;  Fleetwood  v. 
Taylor,  6  Dowl.  796. 


DowUng,  Serjeant,  in  support  of  his  rule. — Where  the  ver- 
dict is  found  for  the  plaintiff,  the  sum  assessed  by  the  jury 
must  be  taken  as  the  limit  of  the  plaintiff's  demand :  but 
the  Court  has  no  such  datum  to  guide  it  where  the  verdict 
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is  for  the  defendant.  [CressweU,  J.— Take  the  maximum 
the  plaintifiP  could  have  recovered.]  Asfluming  that^  here  the 
the  sum  in  diftpute^  the  sum  claimed  by  the  plaintiff^  is  6/.  10^. 
The  defendant  may  fail  to  make  out  his  plea  of  tender. 

TiNDAL,  C.  J.— The  cases  of  Young  v.  Harris,  2  C.  &  J.  14, 
and  Haine  v.  Davey,  4  Ad.  &  E.  892,  6  N.  &  M.  356,  dis- 
tiuctly  lay  it  down  that  the  practice  of  not  granting  a  new 
trial  on  the  ground  that  the  verdict  is  against  evidence,  if 
the  amount  claimed  fall  short  of  20/.,  applies  to  motions 
made  by  the  plaintiff,  as  well  as  to  motions  by  the  defendant. 
The  present  case  falls  within  that  rule. 

CoLTMAK,  J.,  concurred. 

Erskine,  J.^ — ^Where  the  verdict  is  found  for  the  plain* 
tiff,  that  of  course  ascertains  the  limit:  where  the  verdict 
is  for  the  defendant,  the  limit  necessarily  is,  the  utmost  the 
plaintiff  could  have  recovered.  Here,  the  utmost  the  plain- 
tiff could  have  recovered,  was  41, 
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Cresswxll,  J.,  concurred. 


1843. 


Rule  discharged. 


WiLKINBOK  v.  WhaLLIY.  Saturdav^ 

m  May  6m. 

-L  ROVER  for  a  bill  of  exchange.     Pleas,  not  guilty,  and  in  trover,  not 

toot  possessed.  feSi^th^e 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  ^"^^  o^*'^®      ^ 

'^     coDversion,  not 

in  London  after  the  last  term.     The  facts  that  appeared  its  wrongfui- 
in  evidence  were  as  follow : — The  plaintiff  was  a  clothier      The  plaintiflf 
residing  at  Leeds.     The  defendant,  who  resided  in  the  defcndil^t^  bill 

which  the  latter 
was  to  get  ditcounted  for  his  own  benefit :  the  defendant  remitted  the  bill  to  his  agents,  with 
directions  to  place  it  to  his  credit,  which  they  did,  less  the  discount.  It  was  left  to  the  jnry  to 
tay  whethw  or  not  the  defendant  had  been  guilty  of  a  wrongfU  conversion : — Held,  that  this  was 
a  proper  direction  upon  an  issue  on  not  possessed. 

WheriB  the  plaintiff  elects  to  be  noninited  at  the  trial  In  conseqnenee  of  the  improper  rejection 
of  eridence  or  of  some  misdirection  in  point  of  kw,  he  is  not  precluded  from  afterwards  moying 
to  set  the  nonsuit  aside* 


632  IN  THE  COMMON  FLKAS^ 

1843.  same  neighbourhood,  applied  to  the  plaintiff  for  a  loan  of 
50/.  The  plaintiff  having  in  his  possession  a  bill  drawn  by 
himself  upon  Messrs.  Webber  &  Co.  for  170/.^  gave  it  to 
the  defendant  that  the  latter  might  get  it  discounted^  or^ 
if  unable  to  do  so^  return  it ;  the  defendant  giving  him  a 
memorandum  in  the  following  terms: — 

"  Received  of  William  Wilkinson  a  bill  for  170/.,  three 
months  from  the  12th  March,  1840,  for  discounting  or  re- 
turn on  demand.  "  Joseph  Whalley." 

The  defendant  sent  the  bill  to  Messrs.  Gandell  &  Higgs, 
his  agents  in  London,  with  the  following  letter : — 

"  Gentlemen, — We  inclose  you  a  bill  of  James  Webber 
&  Co.,  which  we  shall  feel  obliged  by  your  getting  accepted, 
for  170/.  As  it  is  probable  we  may  have  other  bills  from 
the  same  party,  we  shall  be  glad  if  you  will  give  us  your 
opinion  of  the  house.  If  you  are  satisfied  of  the  respect- 
ability of  the  party,  perhaps  you  will  have  no  objection  to 
put  it  to  our  account.  We  understand  they  stand  well  in 
London.'' 

Gandell  &  Higgs  accordingly  placed  the  amount  of  the 
bill,  less  the  discount,  to  the  credit  of  the  defendant's  account 
with  them.  The  plaintiff  afterwards  brought  trover  against 
Gandell  &  Higgs  for  the  bill :  in  that  action  it  was  left  to 
the  jury  to  say  whether  or  not  the  defendants  had  taken 
the  bill  with  knowledge  of  the  terms  upon  which  Whalley 
held  it ;  and  a  verdict  was  found  for  the  defendants.  The 
plaintiff  thereupon  brought  this  action  against  Whalley, 
after  a  demand  and  refusal.  The  evidence  given  by  Whalley 
on  the  trial  of  the  action  against  Gandell  &  Higgs  was 
read  from  the  counsel's  note.  On  that  occasion  Whalley 
stated  that  the  bill  in  question  was  given  to  him  by  Wil- 
kinson in  part  satisfaction  of  a  larger  claim  he  had  on 
Wilkinson.  No  evidence  was  offered  on  the  part  of  the 
defendant.  On  the  part  of  the  plaintiff  it  was  insisted  that 
the  course  pursued  by  the  defendant  in  dealing  with  the 
bill  amounted  to  a  wrongful  conversion. 
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His  lordship  observed  that  the  bill  appeared  to  have  1843. 
been  received  by  the  defendant  upon  a  contract  to  return 
it  on  demand  if  not  discounted ;  and  he  left  it  to  them  to 
say  whether  or  not  the  evidence  established  a  wrongful  con- 
versioU;  telling  them^  that;  if  the  defendant  had  the  plain- 
tiff^s  assent  to  deal  with  the  bill  as  he  did;  he  was  entitled 
to  a  verdict. 

Whilst  the  jury  were  considering  their  verdict,  the  plain- 
tiff^s  counsel  elected  to  be  nonsuited. 

Channell,  Serjeant;  on  a  former  day  in  this  term;  moved 
for  a  new  trial;  on  the  ground  that  the  jury  were  misdi- 
rected as  to  the  effect  of  the  pleadings. — He  submitted  that 
the  question  that  ought  to  have  been  submitted  to  the 
jury,  on  not  guilty,  was,  not  whether  the  defendant  had 
been  guilty  of  a  wrongful  conversion,  but  whether  or  not 
there  was  a  conversion  in  fact — referring  to  Stancliffe  v. 
Hardwicky  2  C.  M.  &  R.  1,  where  it  was  held,  that,  if  there 
be  a  conversion  in  fact,  any  defence  which  goes  to  shew  that 
it  was  not  a  wrongful  conversion  must  be  specially  pleaded; 
and  to  Vernon  v.  Shipton,  2  M.  &  W.  9,  where  it  was  held, 
that,  in  trover,  since  the  new  rules,  the  plaintiff  is  entitled 
to  a  verdict  on  the  plea  of  not  guilty,  if  on  the  trial  a  con- 
version in  fact  be  proved,  although  it  appear  from  the  evi- 
dence, that,  at  the  time  of  such  conversion,  the  plaintiff  had 
parted  with  his  property  in  the  goods.  He  further  sub- 
mitted that  the  plaintiff  was  not  under  the  circumstances 
concluded,  by  his  election  to  be  nonsuited,  from  moving  for 
a  new  trial :  and  he  referred  to  Simpson  v.  Clayton,  2  Scott, 
691,  where  the  principal  authorities  on  this  subject  are  col- 
lected, and  where  Tindal,  C.  J.,  says :  '^  The  general  rule  of 
law  is,  that,  where  in  the  progress  of  the  trial  the  plaintiff's 
counsel  chooses  to  withdraw  the  case  from  the  consideration 
of  the  jury,  he  cannot  afterwards  come  to  the  Court  and 
ask  for  a  new  trial.  There  are,  however,  certain  exceptions 
to  this  rule ;  as,  where  the  Judge  who  presides  at  the  trial 


634  IN  THE  COMMON  FLEAS^ 

1843^        intimates  a  strong  opinion  that  the  plaintiff  ought  to  be 
WitftiNMit    o^H^dj  o""  refuses  to  receive  evidence  tendered,  or  misdirects 
^*  the  jury  in  point  of  law,  and  the  plaintiff's  counsel,  defer-  , 

ring  to  the  opinion  of  the  Judge,  elects  to  be  nonsuited — 
tihe  Court  irill  deal  out  to  the  parties  the  same  measure  of 
justice  as  if  the  cause  had  proceeded  uninterruptedly  to  its 
conclusion.  Such  was  the  case  o{  Alexander  v.  Barkery  2  C. 
&  J.  188,  where  it  was  held  that  submitting  to  a  nonsuit  in 
deference  to  the  opinion  of  the  Judge  at  the  trial  (which 
opinion  was  incorrect)  did  not  estop  the  plaintiff  from  mov- 
ing to  set  aside  such  nonsuit/' 

TiNDAL,  C.  J. — At  the  trial  my  Brother  Bompas,  for  the 
defendant,  objected  that  trover  was  not  the  proper  form  of 
action,  but  that  the  action  should  have  been  case.  That 
point  ought  to  be  open  to  him  on  the  argument  of  this 
rule,  which  may  go,  with  a  reservation  of  the  question  as 
to  the  plaintiff's  right  under  the  circumstances  to  move  to 
set  aside  the  nonsuit. 

Banjos,  Serjeant  {ffVson  was  with  him),  now  shewed 
cause. — The  direction  of  the  Lord  Chief  Justice  was  per- 
fectly correct  in  point  of  law;  and  the  plaintiff's  election 
to  be  nonsuited  was  the  result  of  a  disinclination  to  risk 
its  effect  upon  the  jury  in  point  of  fact.  The  defendant 
had  an  undoubted  answer  to  the  plaintiff's  claim  upon  not 
possessed,  unless  it  could  be  shewn  that  he  had  committed 
a  wrongful  conversion,  by  disposing  of  the  bill  contrary  to 
the  trust  upon  which  it  was  given  to  him.  The  bill  was 
given  to  the  defendant  for  the  purpose  of  getting  it  dis- 
counted for  his  own  benefit.  The  evidence  shewed  that 
he  did  substantially  dispose  of  it  in  conformity  with  the 
purpose  for  which  it  was  given  to  him.  After  the  coarse 
adopted  by  him  at  the  trial,  the  plaintiff  is  not  fairly  in  a 
position  to  ask  the  Court  to  set  aside  the  nonsuit,  tn 
Buikr  V.  Dorant,  3  Taunt.  229,  on  a  special  agreement 
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made  on  the  sale  of  a  share  in  the  secret  of  making  Bark-        1843* 

ley's  antibilious  pills,  whereon  the  defendant  agreed  annu-     witKiKtoK 

ally  to  expend  lOOO/L  in  advertisements,  the  breach  a»-  ^* 

signed  was  the  not  having  expended  that  sum.     Upon  the 

trial,  after  the  case  was  closed  on  both  sides,  the  Judge  was 

proceeding  in  his  summing  up  to  direct  the  jury  that  the 

plaintiff,  not  having  distinctly  proved  any  special  damage 

arising  from  the  breach,  was  entitled  to  nominal  damages 

only;  whereupon  Best,  Seijeant,  for  the  plaintiff,  elected 

to  be  nonsuited.     He  afterwards  moved  for  a  new  trial  on 

the  ground  of  misdirection.     Lawrence,  J.,  said:  "His 

lordship  did  not  say  you  should  be  nonsuited ;  he  directed 

the  jury  that  you  should  have  nominal  damages  only;  but 

you  did  not  choose  to  trust  your  case  with  the  jury.    If 

there  were  a  misdirection,  you  should  have  abided  the  ver* 

diet,  and  have  reserved  the  objection  for  a  motion  for  a  new 

trial.     I  believe  this  has  never  been  done,  that  a  counsel 

shall  lie  by  until  he  hears  the  opinion  of  the  Judge  at  Nisi 

Prius,  and  that,  if  he  thereupon  chooses  to  be  nonsuited, 

he  shall  come  to  the  Court  to  set  aside  his  own  act.''    In 

Ward  V.  Mason,  9  Price,  295,  Wood,  B.,  lays  down  the  rule 

very  distinctly  in  these  terms :  "  If  the  plaintiff  chooses  to 

submit  to  the  opinion  of  the  Judge,  without  letting  the 

case  go  to  the  jury,  he  certainly  may  do  so,  and  that  will 

be  binding  on  him;  but  no  man  is  obliged  to  submit  to  be 

nonsuited  on  the  opinion  of  the  Judge  upon  the  weight  or 

sufficiency  of  the  evidence  which  he  brings  forward  to  snp« 

port  his  case.    The  Judge  may  direct  the  jury  on  it,  ac« 

cording  to  the  opinion  which  he  may  have  formed ;  and,  if 

the  jury  adopt  it,  the  party  is  concluded  by  their  verdict ; 

or,  in  order  to  avoid  that,  the  party  may  submit  to  be  non* 

suited.     In  that  case  most  assuredly  he  would  not  be  per-* 

mitted  to  move  to  set  the  nonsuit  aside."    And  in  Vacher 

V.  Cocks,  1  B.  &  Ad.  145,  the  Judge,  in  summing  up  the 

case,  directed  the  jury,  if  they  came  to  a  certain  conclusion, 

to  give  their  verdict  for  the  plaintiff;  but,  if  they  came  to 


r. 
Whallbt. 
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1843.  either  of  two  other  conclasions^  which  he  pointed  out^  to 
Wilkinson  ^^^  ^^^  ^^^  defendant,  and  state  on  which  ground  their 
judgment  was  formed.  The  plaintiff  then  chose  to  be  non^ 
suited :  and  it  was  held  that  he  was  not  entitled  to  a  new 
trial  on  account  of  misdirection,  if  either  of  the  two  latter 
points  was  rightly  put  to  the  jury.  "  A  Judge,'*  said  Lord 
Tentcrden,  "  ought  not  to  nonsuit  if  there  is  any  evidence 
for  the  consideration  of  the  jury  on  behalf  of  the  plaintiff; 
because,  if  the  facts  went  to  the  jury,  they  might  possibly 
in  their  discretion  find  a  verdict  for  him.  Here,  the 
plaintiffs  insisted  on  a  nonsuit:  they  were  entitled  to  do  so; 
but,  if  there  was  any  evidence  on  which  the  jury  might  in 
their  discretion  have  found  a  verdict  for  the  defendants,  the 
nonsuit  by  which  that  evidence  was  withdrawn  from  the 
jury's  consideration  ought  not  now  to  be  set  aside  at  the 
instance  of  the  plaintiffs."  [Erskine,  J. — The  rule  that 
seems  now  to  be  understood  is  this,  that,  where  a  plaintiff 
elects  to  be  nonsuited  by  reason  of  the  improper  rejection  of 
evidence  or  of  some  misdirection  in  point  of  law,  he  is  not 
by  such  election  precluded  from  moving  for  a  new  trial; 
but,  where  he  submits  to  be  nonsuited  merely  because  the 
Judge  intimates  a  strong  impression  upon  the  facts,  he 
cannot  afterwards  retrace  his  steps.] 

Ckarmell,  Serjeant  {Lhish  was  with  him),  in  support  of 
his  rule. — The  cases  of  Siancliffe  v.  Hardwick,  2  C.  M.  &  R. 
1,  and  Vernon  v.  Shipion,  2  M.  &  W.  9,  are  distinct  autho- 
rities to  shew  that  under  not  guilty  the  mere  fact  of  the 
conversion  is  put  in  issue,  and  not  the  wrongfulness :  the 
jury  therefore  were  clearly  misdirected.  The  facts  proved 
could  only  amount  to  a  defence  upon  a  plea  of  leave  and 
license.  In  Vernon  v.  Shipton,  where  a  party  to  whose 
order  goods  were  lying  at  a  wharf,  gave  the  wharfinger  an 
order  to  deliver  them  to  A.,  but  afterwards  with  A.'s  con- 
currence gave  him  a  fresh  order  to  deliver  them  to  B.,  which 
he  did ;  it  was  held,  in  an  action  of  trover  by  A.  against 
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the  wharfinger,  that  the  defendant  might  avail  himself  of        1843. 
such  transfer  to  B.,  under  a  plea  that  the  plaintifp  was  not     -^^^JTkinson 
possessed  of  the  goods  as  in  the  declaration  mentioned.  «• 

Parke,  B.,  there  said :  "  I  have  no  doubt  that  this  was  a 
prima  facie  conversion,  within  the  meaning  of  the  new 
rules,  which  required  to  be  confessed  and  avoided.  It  was 
a  delivery  of  the  plaintiflf's  goods  to  a  third  person  to  be 
his  own  for  the  future.  If  the  defendant  sets  up  that  this 
was  a  delivery  by  the  authority  or  with  the  concurrence 
of  the  plaintiflT,  that  must  be  specially  pleaded.'^  And  Al- 
derson,  B.,  said :  ''  This  was  the  case  of  an  acttml  conver- 
sion. Now,  the  case  of  Stancliffe  v.  Hardwick  established,  so 
far  as  the  authority  of  this  Court  could  establish  it,  the  pro- 
position, that,  if  there  be  a  conversion  in  fact,  any  defence 
which  goes  to  shew  that  it  was  not  a  wrongful  conversion 
must  be  specially  pleaded.  The  case  of  a  conversion  by 
demand  and  refusal  only  is  still  open  to  argument,  as  to 
the  effect  of  the  plea  of  not  guilty.  Here,  there  was  an  ac-  . 
tual  conversion ;  if  that  was  by  the  plaintiff's  authority,  it 
ought  to  be  so  pleaded.^'  So,  here,  there  was  an  actual  con- 
version. No  doubt  by  the  terms  of  the  memorandum,  the 
proceeds  of  the  bill,  when  discounted,  were  to  be  applied  by 
the  defendant  to  his  own  use.  But,  until  it  was  dis- 
counted, the  plaintiff's  property  in  the  bill  remained,  and 
he  was  entitled  to  demand  it.  The  making  another  use  of 
the  bill  was  clearly  a  conversion.  The  evidence  shewed 
that  Gandell  &  Higgs  did  not  in  fact  discount  the  bill,  but 
merely  gave  the  defendant  credit  in  account  for  the  value 
of  it.  Assuming,  however,  that  the  transaction  between 
the  defendant  and  Gandell  &  Higgs  did  amount  to  a  dis- 
counting of  the  bill,  to  let  in  the  defence  there  should  have 
been  a  plea  of  leave  and  license.  [Erakiney  J. — The  evi- 
dence does  not  establish  the  plaintiff's  right  to  the  posses- 
sion of  the  bill.]  Undoubtedly,  if  the  plaintiff  had  parted  with 
the  possession  of  the  bill  under  such  circumstances  as  would 
disentitle  him  to  a  return  of  it ;  a  plea  of  leave  and  license 
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184a.  vould  have  been  unnecessary.  But  here  it  was  entrusted* 
to  the  defendant  for  the  purpose  of  making  a  specific  use 
of  it^  failing  which  the  bill  was  to  be  returned;  and  the 
use  contemplated  was  not  made  of  it. 

TiNDAL,  C.  J. — ^When  I  put  the  case  to  the  jury,  I  was 
not  looking  at  the  precise  frame  of  the  pleadings :  I  thought 
I  was  putting  to  them  the  issue  that  had  been  dwelt  upon 
by  the  counsel,  namely,  whether  or  not  the  defendant  had 
been  guilty  of  a  wrongful  conversion  of  this  bill.  It  ap- 
peared to  me  then,  as  it  appears  to  me  now,  that  there  was 
no  wrongful  conversion.  The  bill  was  put  into  the  hands 
of  the  defendant  for  the  purpose  of  getting  it  discounted 
for  his  own  benefit,  to  be  returned  in  the  event  of  his  not 
getting  it  discounted.  The  defendant  did  substantially  get 
it  discounted.  I  am  utterly  at  a  loss  to  see  how  under  such 
circumstances  he  can  be  made  a  wrongdoer.  Though  the 
.  issue  upon  not  guilty  might  have  been  found  for  the  plaintiff, 
I  cannot  see  how  the  plaintiff  could  be  said  to  have  been  law- 
fully possessed  of  the  bill,  when  he  had  parted  with  the  pos- 
session of  it  for  a  specific  purpose,  and  had  not  redemanded 
until  after  it  had  been  applied  in  the  manner  contemplated. 
I  therefore  think  it  would  be  gross  injustice  to  the  defend- 
ant to  set  aside  the  nonsuit,  when,  if  the  case  had  been  left 
with  the  jury,  he  must  have  had  a  verdict  upon  not  pos- 
sessed. 

CoLTMAN,  J. — ^It  is  conceded  that  the  defendant  would 
have  been  entitled  to  a  verdict  on  the  second  plea,  if  he 
had  gone  to  a  bill-broker  and  got  the  bill  discounted.  Now, 
what  is  it  that  he  did  do?  He  remitted  the  bill  to  Messrs. 
Gandell  &  Higgs,  Ins  agents  in  London,  who  passed  the 
amount,  less  the  discount,  to  the  credit  of  his  account  with 
them.  That  was  substantially  a  discounting  of  the  bill. 
At  all  events  it  was  evidence  to  be  left  to  the  jury;  and,  in 
substance,  it  is  what  the  Lord  Chief  Justice  did  leave  to 
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them.    As  to  the  first  issue  it  is  unuecessarj  now  to  say         1843. 
anything:  it  seems  to  have  been  considered  that  the  fact 
of  a  conversion  only  is  put  in  issue  by  not  guilty.    I  think 
the  rule  must  be  discharged. 

EasKiNS^  J. — I  am  also  of  opinion  that  the  motion  is 
answered.  It  is  said  that  the  plaintiff  elected  to  be  non- 
suited because  the  Lord  Chief  Justice  left  it  to  the  jury  to 
say  whether  or  not  the  evidence  established  a  wrongful 
conversion  of  the  bill  by  the  defendant^  and  that  that  was 
a  misdirection  in  point  of  law.  If  there  had  been  no  other 
plea  upon  the  record  than  a  plea  of  not  guilty^  the  lan- 
guage used  by  hia  Lordship  would  not  perhaps  have  been 
the  most  appropriate  way  of  putting  it;  inasmuch  as  the 
plea  of  not  guilty  only  puts  in  issue  the  fact  of  the  conver- 
sion^  and  not  the  wrongfulness.  But  there  was  further  a 
plea  of  not  possessed^  which  distinctly  put  in  issue  the 
plaintiff's  right  to  the  possession  of  the  bill  at  the  time  of 
the  supposed  conversion.  It  appeared  in  evidence  that  the 
bill  was  placed  in  the  hands  of  the  defendant  for  the  pur- 
pose of  procuring  it  to  be  discounted  for  his  own  use ;  and 
that  he  sent  it  to  bis  agents  with  directions  to  place  the 
bill  to  account.  What  is  the  fair  meaning  of  that  ?  Plaoe 
to  account  the  amount  of  the  bill^  minus  the  discount.  It 
was  in  substance  nothing  more  nor  leas  than  a  discounting 
of  the  bill.  The  plaintiff  could  have  no  right  to  the  poa- 
session  of  the  biU  unless  he  shewed  that  the  defendant  had 
used  it  in  an  unauthorized  manner.  If  it  had  been  given 
to  the  defendant  to  get  discounted  for  the  use  of  the  plain* 
tiff>  and  the  defendant  had  paid  it  in  to  his  own  bankers'^ 
that  of  itaelf  would  have  been  a  wrongful  conversion^  and 
the  right  of  possession  would  still  have  been  in  the  plain- 
tiff. It  therefore  became  essential  in  this  case  for  the  jury 
to  determine  whether  or  not  there  had  been  any  wrongful 
conversion ;  for^  if  there  had  not^  then  the  plaintiff  clearly 
had  no  right  to  the  possession  of  the  bill.   I  am  of  opinion 
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1843.         that  there  was  no  misdirection^  and  that^  as  the  plaintiff 
elected  to  be  nonsuited,  he  must  abide  by  his  election. 

Cresswell,  J. — I  am  also  of  opinion  that  the  rule  for 
setting  aside  the  nonsuit  in  this  case  must  be  discharged. 
It  appears  that  the  Lord  Chief  Justice  left  it  to  the  jury  to 
say  whether  or  not  there  had  been  a  wrongful  conversion, 
telling  them  that- they  must  find  for  the  defendant  if  they 
were  of  opinion  that  the  defendant  had  dealt  with  the  bill 
according  to  the  authority  given  to  him  by  the  plaintiff. 
Regard  being  had  to  the  state  of  the  record,  I  am  of  opi- 
nion that  that  direction  was  correct  in  point  of  law.  The 
bill  was  put  into  the  defendant's  hands  for  a  specific  pur- 
pose, and  he  applied  it  to  that  purpose.  The  plaintiff 
therefore  was  clearly  not  entitled  to  the  possession  of  the 
bill.  I  entertain  some  doubt  whether  the  plaintiff  was 
entitled  to  maintain  the  action  even  upon  not  guilty,  not- 
withstanding the  cases  that  have  been  cited.  Where  a  bill 
is  placed  in  the  hands  of  one  for  the  purpose  of  getting  it 
discounted  for  his  own  use,  and  he  does  so ;  or,  where  a 
person  gives  a  horse  to  his  servant  with  directions  to  deliver 
it  to  A.  B. ;  could  it  be  said  that  the  discounting  the  bill 
or  the  delivering  the  horse  amounts  to  a  conversion?  A 
conversion  is  the  exercising  over  a  chattel  a  dominion  that 
is  inconsistent  with  the  right  of  the  owner.  Where  a  man 
receives  a  bill  for  the  purpose  of  getting  it  discounted  and 
applying  the  proceeds  to  his  own  use,  and  he  does  so,  he 
is  not  thereby  exercising  over  it  a  dominion  that  is  incon- 
sistent with  the  rights  of  the  original  owner  of  the  bill.  As 
to  the  other  point,  no  doubt  there  are  cases  in  which  a 
plaintiff  is  not  bound  by  his  election  to  be  nonsuited  at  the 
trial.  But  I  think  this  is  not  one  in  which  the  plaintiff 
can  be  permitted  to  recall  that  which  has  been  done. 

Rule  discharged. 
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Edwards  v.  Towels.  Wednesday, 

T,   MaylOth. 
HIS  was  an  action  of  assumpsit  for  the  use  and  occupa*  in  an  action 

tion  of  certain  rooms  or  apartments  by  the  defendant's  bSIifor goods 

wife.     Plea,  non  assumpsit.  "?PP?^  *®  ^* 

wife  linng  apart 

The  cause  was  tried  before  the  undersherifif  of  Middlesex,  from  him,  the 
The  facts  were  as  follow: — The  defendant  and  his  wife  ^™Bom™eTi- 
were  living  apart  from  each  other,  but  under  what  circum-  ^^^^^' 
stances  did  not  appear.     In  December,  1840,  the  defend-  the  aeparation, 

.  to  shew  that  the 

ant's  wife  went  to  the  house  of  the  plaintiff  (whose  wife  wife  had  author- 
was  her  aunt)  to  board  and  lodge,  and  remained  there  about  hLbandfor  ^^ 
two  months.     In  January,  1841^^  the  plaintiff's  attorney  neceMaries. 
sent  to  the  defendant  the  following  letter : — 

"  80th  December,  1840. 

'^  Sir, — I  have  this  morning  had  communication  with  the 
friends  of  your  wife;  and  my  instructions  are,  to  apprise 
you  that  she  has  been  endeavouring  to  support  herself,  but 
that  for  some  time  past  she  has  not  been  able  to  do  so ;  con- 
sequently she  is  now  getting  fast  into  debt.  You  must  be 
aware  that  you  are  liable  for  all  debts  for  necessaries  that 
she  may  contract.  I  am  further  instructed  to  inform  you 
that  she  is  willing  and  anxious  to  return  to  you.  Should 
you  decline  her  doing  so,  I  am  authorized  to  negotiate  with 
you  for  an  allowance  to  her  for  support.  I  am  sure  that 
as  a  man  you  will  see  the  necessity  of  this.  You  were  the 
means  of  depriving  her  of  a  comfortable  situation,  which  I 
understand  she  had  before  marriage  with  you.  Unless, 
therefore,  I  hear  from  you  satisfactorily  by  Friday  next,  I 
must  adopt  those  measures  which  will  compel  the  same, 
and  put  yon  to  considerable  expense  in  the  end.'' 

This  letter  was  addressed  to  the  defendant  ''at  Mrs. 
Whiting's,  Lark  Hall  Lane,  Clapham."  A  witness  proved 
that  the  letter  was  delivered  to  the  defendant  in  the  pre- 
sence of  Mrs.  Whiting,  who  observed  that  "  It  was  no 
use  Mrs.  Towels  sending  a  lawyer's  letter  to  him,  as  she 

VOL.   VI.  T  T 
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1843.  would  not  get  anything  out  of  him/'  No  answer  was 
returned  to  the  letter. 

On  the  part  of  the  defendant  it  was  insisted^  upon  the 
authority  of  the  case  of  Mainwaring  y.  Leslie^  M.  &  M.  18^ 
that  it  was  incumbent  on  the  plaintiff  to  shew  the  circum- 
stances under  which  the  defendant  and  his  wife  were  living 
apart,  and  that,  in  the  absence  of  such  proof,  there  was  no 
case  to  go  to  the  jury. 

The  nndersheriff  left  it  to  the  jury  to  say  whether  or  not 
the  defendant,  by  not  taking  notice  of  the  letter,  impliedly 
authorised  his  wife  to  contract  for  necessaries.  The  jury 
returned  a  verdict  for  the  plaintiff,  damages  4^  ]6«. 

ByleSy  Serjeant,  on  a  former  day  in  this  term,  moved  to 
enter  a  nonsuit,  or  for  a  new  trial  on  the  ground  of  misdirec- 
tion.— He  submitted  that  enough  was  not  shewn  to  entitle 
the  plaintiff  to  charge  the  defendant  for  necessaries  sup- 
plied to  his  wife,  citing  Mainwaring  v.  Leslie,  M.  &  M.  18, 
and  Clifford  v.  Lagdon,  M.  &  M.  101;  and  that  the  under- 
sheriff  misled  the  jury  in  leaving  it  to  them  as  a  question 
of  fact  whether,  by  not  taking  notice  of  the  attorney's 
letter,  the  defendant  authorized  his  wife  to  charge  him  for 
necessaries — that  being  a  question  that  depended  upon  the 
construction  of  the  letter,  and  upon  other  matters  of  law 
and  fact  which  should  have  been  explained  to  the  jury. 

Bompaa,  Serjeant,  now  shewed  cause. — If  there  was  any 
evidence  to  go  to  the  jury,  the  direction  of  the  nndersheriff 
was  correct.  In  Rawlyna  v.  Vandyke,  8  Esp.  250,  the 
plaintiff  brought  assumpsit  for  the  lodging  of  the  defend- 
ant's wife  and  for  necessaries  furnished  to  her.  The  de- 
fence was,  that  the  defendant  and  his  wife  lived  separate  ; 
that  he  allowed  her  ten  guineas  a  week ;  and  that  the  plain- 
tiff had  notice  of  those  circumstances,  and  not  to  trust  her: 
but  the  notice  was  said  by  the  plaintiff  to  have  been  given 
after  the  debt  was  contracted.    Lord  Eldon  said :  '^  The 
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defendants  counsel  relies  on  his  discharge  from  this  action^  1843. 
firsts  on  the  ground  of  his  living  apart  from  his  wife^  and 
there  being  no  evidence  that  he  refused  to  receive  her. 
My  conception  of  the  law  is  this,  that,  if  a  man  will  not 
receive  his  wife  into  his  house,  he  turns  her  out  of  doors ; 
and,  if  he  does  so,  he  sends  with  her  credit  for  her  reason- 
able expenses.  The  second  ground  taken  by  Mr.  Van- 
dyke's counsel  is,  that  he  gave  her  a  separate  mainten- 
ance, informed  the  tradesman  of  that  fact,  and  gave  him  no- 
tice not  to  trust  her.  Separation,  with  a  separate  mainten- 
ance, was  formerly  held  sufficient  to  charge  the  wife;  but 
it  is  not  so  held  now;  the  wife  is  not  now  liable;  but  it  is 
a  different  thing  to  hold  the  wife  not  to  be  liable  and  the  hus- 
band to  be  liable :  the  object  of  this  action  is,  to  make  the 
husband  liable.  If  the  husband  gives  express  notice  to  a 
tradesman  not  to  trust  his  wife,  he  shall  not  be  charged  for 
goods  furnished  to  his  wife :  and,  if  a  tradesman  has  notice 
of  a  separate  maintenance  given  to  the  wife,  it  is  the  doc- 
trine of  Lord  Holt  that  that  shall  be  notice  of  an  express  dis- 
sent on  the  part  of  the  husband,  and  he  shall  not  be  charged; 
but,  where  the  tradesman's  demand  is  for  necessaries,  it  is 
incumbent  on  the  husband  to  shew  that  the  tradesman 
knew  of  the  separate  maintenance.''  Here,  the  defendant 
refused  to  receive  his  wife,  though  a  communication  was 
made  to  him  of  her  willingness  to  return  to  his  protection. 
The  only  answer  to  that  communication  was  the  remark 
made  by  Mrs.  Whiting,  that  it  was  useless  for  the  wife  to 
send  lawyers'  letters  to  her  husband,  for  she  would  get 
nothing  out  of  him.  [Cresswell^  J. — ^That  which  was  said 
by  Mrs.  Whiting  was  not  distinctly  shewn  to  have  any  re- 
ference to  the  contents  of  the  letter.]  That  was  for  the 
jury  to  decide.  The  substantial  question  put  to  the  jury 
was,  whether  the  defendant  had  so  conducted  himself  as  to 
authorize  his  wife  to  contract  for  necessaries. 

Bylea^  Seijeant,  in  support  of  his  rule. — Apart  from  the 
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1843.  letter^  the  evidence  was  simply  this^  that  the  wife  was  liv- 
ing apart;  firom  her  husband^  without  any  explanation  of 
the  circumstances.  In  Mainwarinff  v.  Leslie,  M.  &  M.  18^ 
Abbott,  C.  J.,  distinctly  lays  down  the  rule  thus  : — "When 
the  wife  is  not  living  with  her  husband,  there  is  no  pre- 
sumption that  she  has  authority  to  bind  him  even  for 
necessaries  suitable  to  her  degree  in  life :  it  is  for  the  plain* 
tifif  to  shew,  that,  under  the  circumstances  of  the  separ* 
ation,  or  from  the  conduct  of  the  husband,  she  had  such 
authority.  The  mischief  of  allowing  the  ordering  of  goods 
by  a  married  woman  living  apart  from  her  husband  to  be 
prim&  facie  evidence  so  as  to  charge  him  for  them,  would 
be  incalculable.'^  The  letter  from  the  attorney  seems  to 
shew  that  the  wife  had  been  living  apart  from  the  husband 
by  her  own  desire :  there  is  no  evidence  that  he  refused  to 
receive  her.  [Tindo/,  C.  J. — H  he  meant  to  receive  her 
back,  he  would  naturally  have  said  so.]  It  may  have  been 
quite  consistent  with  his  duty  to  refuse  to  receive  her. 
That  which  Mrs.  Whiting  said  cannot  help  the  plaintiff's 
case.  [Jlndalj  C.  J. — ^The  defendant's  silence  speaks  more 
loudly  than  the  woman's  tongue.]  Is  the  defendant's 
silence  any  evidence  to  explain  the  circumstances  of  the 
separation  ? 

TiNDAL,  C.  J. — I  must  confess  the  direction  of  the 
undersheriff  was  not  so  framed  that  the  jury  could  well 
understand  it ;  and  therefore  I  think  the  cause  must  go 
down  again. 

The  rest  of  the  Court  concurring — 

Bule  absolute  accordingly. 
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1843. 


BosE  V.  George  Groves  and  Another.  Wednesday^ 

TMay  lOM. 
HIS  was  an  action  upon  the  case  for  a  nuisance.  The  plaintiff 


The  first  count  of  the  declaration  stated^  that^  before  ^e  carried  on 
and  at  the  time  of  the  committing  of  the  grievances  by  the  f  2^^^%'^/ 
defendants  thereinafter  mentioned,  the  plaintifp  was  and  tuaUer  in  a  ccr- 

.  tain  house 

lawfully  carried  on  the  business  of  an  innkeeper  and  li-  abutting  upon 
censed  victualler  in  a  certain  house  commonly  called  and  Thames,  which 
known  by  the  name  of  The  Green  Man  and  French  Horn,  ^^^^^' 
and  therefrom  derived  great  gains  and  profits  by  supply-  the  river  to  pcr- 

,  sons  navigating 

ing  refreshments  to  persons  coming  to  and  frequentmg  the  thereon  in 
said  house,  which  said  house  abutted  on  one  side  thereof  cSft  ;*thauhr 
upon  a  certain  navigable  river,  to  wit,  the  river  Thames,  ^^J?^?""**» 

^  &  *  '  y   with  intent  to 

and  was  and  of  right  ought  to  have  been  during  all  the  hinder  and  pre- 

time  aforesaid  accessible  from  the  said  river  to  persons  fr^TOming 

navigating  thereon  in  boats  and  other  craft ;  all  which  the  ^the^LStirs 

defendants  at  the  time  of  the  committing  of  the  grievances  ^^^  ft>*'  re- 

freshmentSy 

thereinafter  mentioned  well  knew:   yet  the  defendants,  wrongfully  and 
contriving  and  intending  to  injure  the  plaintiflF,  and  to  SJced^oeridn 


hinder  and  prevent  persons  from  coming  by  way  of  the  ^^^T?*^^'^*" 
said  river  to  the  plaintiff's  said  house  for  the  purpose  of  might  and  did 
taking  refreshments  there,  theretofore,  to  wit,  on  the  25th  of  the  tide  drift 
of  October,  1842,  and  on  divers  other  days  and  times  be-  ^giteto'Sd 
tween  that  day  and  the  day  of  the  commencement  of  this  "f^**?*® 

•^  "^  plaintiff's 

suit,  wrongfully  and  maliciously  put  and  placed  in  and  house,  and 
upon  divers  parts  of  the  said  river  near  to  the  plaintiff's  said  gtract  the  ac- 
house,  and  wrongfully  and  maliciously  kept  and  continued  g^^^ri^gr. 
there  for  a  long  space  of  time,  to  wit,  firom  thence  hitherto,  «»d  that  di- 

vers  persons 

divers  large  beams,  spars,  and  other  materials,  in  order  who  would 
that  the  same  might,  and  the  same  during  all  the  time  ^me  te^e*^* 
aforesaid  did,  at  certain  states  of  the  tide,  to  wit,  at  high-  plaintiff's 

'  '  '  ^        house  for  re- 

water,  and  for  a  long  space  of  time,  to  wit,  for  two  hours  freshments 

next  before  and  after  high-water,  drift  and  float  opposite  to  Ubdered'and 

prevented  from 
BO  doing  : — Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  such  a  pri- 
vate and  particular  damage  to  the  plaintiff  as  to  entitle  him  to  maintain  an  action  for  the 
obstmction. 
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1843.  and  against,  and  at  the  several  times  last  aforesaid  con- 
tinued floating  opposite  to  and  against,  the  said  house  of 
the  plaintiff,  and  thereby  the  way  and  access  from  the  said 
river  thereto  was  during  all  the  time  aforesaid  hindered 
and  obstructed,  and  divers  persons  who  wotdd  otherwise 
have  come  to  the  said  house  of  the  plaintiff  and  taken  re- 
freshments there,  were  thereby  during  the  time  aforesaid 
hindered  and  prevented  from  so  doing. 
Sooond  count.  The  second  count  stated,  that,  before  and  at  the  time  of 
the  committing  of  the  grievances  next  thereinafter  men- 
tioned, and  whilst  the  plaintiff  carried  on  such  business  in 
such  house  as  aforesaid,  there  was  and  of  right  ought  to  be 
a  certain  common  and  public  footway  from  and  out  of  a 
certain,  public  street  and  highway  towards  the  said  house 
of  the  plaintiff,  for  all  the  liege  subjects  of  our  lady  the 
Queen  to  go,  return,  pass,  and  repass  on  foot  at  all  times 
at  their  fr^e  will  and  pleasure,  which  said  footway  divers  of 
the  customers  of  the  plaintiff  had  been  and  were  accus- 
tomed to  use  in  going  and  coming  from  the  plaintiff's  said 
house;  all  which  the  defendants  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  next  mentioned  well 
knew :  yet  the  defendants,  contriving  as  aforesaid,  there- 
tofore, to  wit,  on  the  25th  of  October  in  the  year  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  the  commencement  of  this  suit,  wrongfriUy  and 
maliciously  stopped  up  and  obstructed  the  said  footway, 
and  whereby  divers  persons  who  would  otherwise  have 
come  to  the  said  house  of  the  plaintiff  for  the  purpose  of 
taking  refreshments  there  and  of  dealing  with  the  plaintiff 
in  the  way  of  his  said  trade  were  hindered  and  prevented 
frt>m  so  doing,  &c. 
Third  count.  The  third  count  stated  that  the  defendants,  further  con- 

triving as  aforesaid,  theretofore,  and  whilst  the  plaintiff 
carried  on  the  business  and  in  the  house  aforesaid,  to  wit, 
on  the  25th  of  October  in  the  year  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the 
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commencement  of  this  snit^  wrongfallj  and  maliciously  stood  1843* 
and  placed  themselves  in  a  certain  pablic  highway  at  the  side 
of  and  near  to  the  said  house  of  the  plaintiff^  for  the  pur- 
pose of  intercepting  and  did  then  intercept  divers  persons 
whose  names  to  the  plaintiff  were  unknown^  who  were  then 
coming  and  on  their  way  to  the  plaintiff's  house  for  the 
purpose  of  taking  refreshments  there  and  of  otherwise 
dealing  with  him  in  the  way  of  his  said  trade;  and  by 
means  of  divers  false  and  malicious  assertions  and  repre* 
sentations  of  and  concerning  the  plaintiff  and  his  business, 
to  witj  by  representing  and  asserting  to  the  said  persona 
that  the  plaintiff's  house  was  disreputable  and  that  nothing 
good  was  sold  at  or  to  be  obtained  there,  persuaded  the  said 
persons  to,  and  they  then  were  thereby  prevented  and  did 
desist  from  coming  to  the  house  of  or  dealing  with  the  said 
plaintiff :  And  by  means  and  in  consequence  of  the  premises 
divers  persons,  to  wit,  W.  B.,  S.  O.,  and  divers,  to  wit,  fifty 
other  persons  whose  names  were  to  the  plaintiff  unknown, 
and  who  before  the  committing  of  the  said  several  griev- 
ances were  accustomed  to  frequent  the  house  of  the  plain- 
tiff and  take  refreshments  there,  and  otherwise  to  deal 
with  the  plaintiff  in  the  way  of  his  said  trade,  had  ceased 
to  and  refused  so  to  do,  and  still  did  refuse  to  have  any 
dealing  or  transaction  with  the  plaintiff;  and  by  means  of 
the  premises  the  plaintiff  had  been  and  was  greatly  injured 
in  his  good  name  and  credit,  and  had  lost  and  been  de- 
prived of  great  gains  and  profits  which  he  would  otherwise 
have  made  in  the  way  of  his  said  trade :  to  the  plaintiff's 
damage  of  500^.,  ftc. 

The  defendants  pleaded  severally  not  guilty. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sit- 
ting in  London  in  this  term.  It  appeared  that  the  plaintiff 
occupied  a  public-house  at  Bermondsey  communicating  by 
a  narrow  passage  and  steps  with  the  river  Thames,  whence 
persons  passing  in  boats  might  come  to  the  plaintiff's  house 
for  refreshment;  that  the  defendants,  who  were  mast  and 
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1843.  block-makers^  and  occupied  premises  next  adjoining  those 
of  the  plaintiff^  so  placed  certain  timber  and  spars  that  at 
certain  periods  of  the  tide  the  access  from  the  river  to  the 
plaintiff's  house  was  obstructed,  and  that  his  business  as  a 
publican  had  consequently  been  considerably  diminished. 

In  summing  up  the  case  to  the  jury,  the  learned  Judge 
told  them  that  the  right  claimed  by  the  plaintiff  was  not 
put  in  issue  by  the  pleadings :  and  he  left  it  to  them  to 
say  whether  or  not  the  defendants  had  wilfully  caused  the 
obstruction  complained  of,  telling  them  not  to  find  for  the 
plaintiff  if  they  were  satisfied  that  the  obstruction  com- 
plained of  was  occasioned  by  the  accidental  floating  of  the 
timbers  and  spars  across  the  plaintiff's  landing-place. 

The  jury  having  returned  a  verdict  for  the  plaintiff^ 
damages  20/. — 

Bompat,  Serjeant,  moved  to  arrest  the  judgment,  or  for 
a  new  trial. — [Cresswell,  J. — You  must  move  for  a  new 
trial  first :  for  the  purpose  of  arresting  the  judgment,  it 
must  be  assumed  that  the  verdict  is  correct.]  The  ground 
for  arresting  the  judgment  is,  that  the  declaration  contains 
no  sufficient  statement  of  special  damage  to  entitle  the 
plaintiff  to  sue  in  respect  of  a  nuisance  or  obstruction  to  a 
public  highway.  Assuming  that  special  damage  is  suffi- 
ciently alleged,  the  learned  Judge  did  not  leave  the  ques- 
tion of  special  damage  to  the  jury ;  and  that  is  the  ground 
upon  which  the  defendants  ask  for  a  new  trial.  The  ob- 
struction of  which  the  plaintiff  complains  is  a  public  nui- 
sance, the  remedy  for  which  is  by  indictment  only,  and  not 
by  action  at  the  suit  of  a  private  individual.  In  Hubert  v. 
Groves,  1  Esp.  148,  the  declaration  stated  that  the  plaintiff, 
being  possessed  of  a  certain  messuage  &c.,  had  enjoyed  and 
was  entitled  to  a  certain  way  from  and  out  of  the  said  mes- 
suage &c.,  through,  along,  and  over  a  certain  street  called 
Dean  Street,  for  himself,  his  servants,  &c.,  to  pass  and  re- 
pass, and  to  carry  all  things  necessary  for  his  business  as  a 
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coal  and  timber  merchant;  and  that  the  defendant  had  1843. 
deprived  him  of  all  benefit,  profit,  and  nse  of  the  said  way, 
by  laying  large  quantities  of  earth  and  rubbish,  by  which 
the  way  was  totally  obstructed,  and  the  plaintiff  prevented 
from  enjoying  his  premises  and  carrying  on  his  trade  in  so 
advantageous  a  manner  as  he  had  a  right  to  do,  and  the 
plaintiff  was  obliged  to  carry  his  coals,  timber,  &c.,  by  a 
circuitous  and  inconvenient  way.  The  evidence  was  that 
the  way  in  question  was  a  public  highway,  which  the  plain- 
tiff had  obstructed  by  laying  on  it  several  cart-loads  of  soil 
and  rubbish,  which  had  produced  the  grievance  to  the 
plaintiff  complained  of  in  the  declaration.  When  the  case 
was  opened.  Lord  Kenyon  expressed  a  doubt  whether  the 
action  was  maintainable,  and  whether  the  only  remedy  the 
plaintiff  had  was  not  by  indictment  as  a  public  nuisance. 
Erskine,  for  the  plaintiff  conceded,  that,  for  a  public  nui- 
sance, the  remedy  was  by  indictment  only,  unless  the  party 
had  sustained  a  special  injury ;  and  he  cited  Co.  Litt.  56.  a., 
to  that  effect :  but  he  contended  that  the  obstruction  com- 
plained of  by  the  declaration  was  such  a  particular  and 
special  injury  and  grievance  as  entitled  the  party  to  his 
remedy  by  action.  Lord  Kenyon  said  "  that  the  general 
principle  as  to  the  maintenance  of  actions  for  injuries  of 
this  description  was  as  stated  by  Mr.  Erskine;  but  he  was 
of  opinion  that  the  grievance  complained  of  in  the  declara* 
tion  was  not  of  that  description  which  entitled  the  party  to 
maintain  an  action ;  that  it  was  an  injury  to  the  King's 
highway,  a  public  nuisance,  and  the  party's  remedy  was 
by  indictment  only;  and  that  the  action  therefore  could 
not  be  sustained :''  and  this  ruling  was  afterwards  sanc- 
tioned by  the  Court  (11).      [Maule,  J. — ^To  entitle  the 

(11)   Speaking  of  this  case  in  distinguish  that  case  from  the  two 

Wilkes  V.  The  Hungerford  Market  I  have  just  adverted  to  [Iveson  v. 

Company,   2  Scott,   446,  2  New  Moore,  and  Baker  v.  Moore,  there 

Cases,  281,   Tindal,  C.  J.,  says  :  cited]  and  from  others  that  were 

<*  It  is  certainly  very  difficult  to  cited  in  argument  on  the  part  of 
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1843.  plaintiff  to  maintain  the  action,  he  was  bonnd  to  all^pe 
and  to  prove  some  particular  damage  accruing  to  him  from 
the  obstruction  complained  of :  he  does  allege  that  his  cu»- 
tomers  were  prevented  from  coming  to  his  house,  and  there 
was  evidence  that  his  trade  had  fallen  off.  Oresswett,  J. — 
Ivestm  V.  Moore,  2  Lord  Raym.  486,  1  Salk.  15,  Holt,  10, 
Carthew,  451,  12  Mod.  262,  Com.  58,  Comb.  480,  is 
exactly  in  point.  It  was  there  held  that  the  prevention  of 
customers  from  coming  to  a  colliery,  by  obstructing  a  pub- 
lic highway,  per  quod  the  benefit  of  the  colliery  was  lost, 
and  coals  dug  up  depreciated,  is  such  a  special  damage  as 
will  enable  a  man  to  maintain  an  action  for  the  public  nui* 
sauce ;  and  it  was  also  held  that  the  declaration  could  not 
be  excepted  to  after  verdict  because  it  did  not  name  any  of 
the  customers.  Reading  "  public-house  **  for  ''  colliery,'^ 
and  ''  the  river  Thames''  for  the  place  there  obstructed, 
the  two  cases  are  almost  identical.]  In  Ivescn  v.  Moore, 
there  was  nothing  to  shew  that  any  person  was  obstructed 
other  than  the  individual  proprietor  of  the  colliery.  [Mauley 
J. — This  is  not  an  action  for  obstructing  the  navigation  of 
the  river,  but  for  obstructing  and  preventing  the  access  of 
customers  to  the  plaintiff's  house.  Tinddl,  C.J. — Could 
any  other  person  than  the  plaintiff  maintain  an  action  for 
this  obstruction?]  Probably  persons  desirous  of  going  to 
the  plaintiff's  house  might — Russell  v.  T%e  Men  of  Devon, 
2  T.  R.  667.  In  Fineux  v.  Hovendm,  Cro.  Eliz.  664,  which 
was  an  action  upon  the  case  for  obstructing  a  way  by 
making  a  ditch  and  erecting  a  pale  across  it,  the  judgment 
was  arrested,  Popham,  Oawdy,  and  Fenner,  Justices,  hold- 
ing, that,  '^  without  a  special  grief  shewn  by  the  plaintiff, 

the  plain  tiff.     It  is  to  be  observed  rest  of  the  King's  subjects.    If  that 

that  the  injury  there  complained  be  not  a  sufficient  distinction  be- 

of,  viz.  the  obstruction  of  a  public  tween  Hubert  v.  Groves  and  the 

highwaj,  whereby  the  plaintiff  was  present  case,  I  can  only  say  that  I 

compelled  to  travel  by  a  more  cir^  yield  to  the  greater  authority  of 

cuitous  and  inconvenient  route,  was  the  decisions  by  which  that  case 

precisely  one  common  to  all  the  hasbeen  preceded  and  succeeded." 
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the  action  lies  not/^  IJhulal,  C.  J. — There  is  nothing  on  1843. 
the  face  of  this  declaration  to  shew  that  the  thing  charged 
was  any  nuisance  to  the  public*  Erskine,  J. — And,  if  it  did 
so  appear,  the  plaintiff  would  not  be  the  less  entitled  to  sue 
in  respect  of  particular  damage.  In  Chichester  v.  Leth^ 
bridge,  Willes,  71^  it  was  held  that  an  action  will  not  lie  by 
an  individual  for  an  obstruction  in  a  public  highway,  nn* 
less  he  sustain  a  particular  damage,  which  must  appear  on 
the  record:  but,  if  the  plaintiff  state  that  the  defendant 
obstructed,  &c.,  by  a  ditch  and  gate  across  the  road,  by 
which  the  plaintiff  was  obliged  to  go  a  longer  and  a  more 
difficult  way,  and  that  the  defendant  opposed  him  in  at- 
tempting to  remove  the  nuisance,  this  is  a  sufficient  damage 
to  support  the  action.  Jlndal,  C.  J.,  referred  to  Wilkes  v. 
The  Hungerford  Market  Company,  2  Scott,  446,  2  New 
Cases,  281.  There,  the  defendants,  under  the  authority  of 
an  act  of  parliament,  which  enabled  them  to  close  certain 
antient  ways  therein  mentioned,  provided  they  opened  an- 
other and  a  different  way  therein  also  described,  stopped 
up  and  obstructed  the  ways,  and  kept  and  continued  them 
so  stopped  up  (no  new  one  being  opened)  for  a  period  which 
the  jury  found  to  have  been  unreasonable  and  unnecessaiy. 
The  plaintiff  carried  on  the  business  of  a  bookseller  in  a 
court  which  formed  a  continuation  of  the  line  of  thorough- 
fare so  obstructed  by  the  defendants,  and  his  customers 
were  proved  to  have  consisted  almost  entirely  of  persons 
who  had  been  in  the  habit  of  using  the  thoroughfare;  and 
it  was  also  proved,  that,  in  consequence  of  the  way  being 
so  obstructed,  his  business  had  materially  declined :  and  it 
was  held  that  the  injury  thus  sustained  by  the  plaintiff  was 
such  as  to  entitle  him  to  maintain  an  action  on  the  case, 
notwithstanding  there  might  be  many  individuals  on  the 
same  line  of  thoroughfare  similarly  damnified  by  the  act  of 
which  he  complained.  We  can  hardly  arrest  the  judgment 
after  that  case.]  There,  the  declaration  disclosed  an  un- 
lawful act  on  the  part  of  the  company.     Here,  that  which 
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1843.  the  defendants  are  chained  to  have  done  is  prim&  facie  not 
nnlawful;  nor  is  the  injury  direct  and  immediate^  as  in 
Greasly  v.  Codling,  2  Bing.  263,  9  Moore,  489.  In  MalacM 
V.  Scper,  8  New  Cases,  171,  3  Scott,  723,  it  was  held  that 
an  action  for  slander  of  title  (which  in  this  respect  stands 
upon  precisely  the  same  footing  as  an  action  of  this  de- 
scription) is  not  properly  an  action  for  words  spoken  or  for 
a  libel  written  and  published,  bat  an  action  on  the  case  for 
special  damage  sustained  by  reason  of  the  speaking  or 
publication  of  the  slander  of  the  plaintiff's  title :  and  there- 
fore an  action  to  recover  damages  by  reason  of  the  publica- 
tion of  a  paragraph  in  a  newspaper,  stating  that  "  the 
petition  in  a  bill  filed  in  the  Court  of  Chancery  against  the 
plaintiff  and  certain  other  persons  as  shareholders  in  a  cer- 
tain mine,  for  an  account  and  an  injunction,  had  been 
granted  by  the  Vice-chancellor,  and  that  persons  duly  au- 
thorized had  arrived  on  the  workings,^'  could  not  be  main- 
tained without  an  allegation  of  special  damage.  And  it 
was  also  held,  that  an  allegation  '^  that  the  plaintiff  was 
injured  in  his  rights,  and  the  shares  so  possessed  by  him 
and  in  which  he  was  interested  had  been  and  were  much 
depreciated  and  lessened  in  value,  and  divers  persons  had 
believed  and  still  did  believe  that  he  had  little  or  no  right 
to  the  shares,  and  that  the  mine  could  not  be  lawfully 
worked  or  used  for  his  benefit,  and  that  he  had  been  hin- 
dered and  prevented  from  selling  or  disposing  of  his  said 
shares  in  the  said  mine,  and  from  working  and  using  the 
same  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
would  have  done,  and  was  prevented  from  gaining  divers 
profits  which  would  otherwise  have  accrued  to  him*' — was 
not  a  sufficient  allegation  of  special  damage.  [Cresswell,  J. 
Here  the  declaration  is  sufficient  to  let  in  evidence  of 
damage  to  the  plaintiff  in  his  trade.  The  plaintiff  sustains 
a  particular  and  individual  damage  different  from  and  in- 
dependent of  that  which  is  or  may  be  sustained  by  the  rest 
of  the  public]  There  is  a  further  objection  to  this  declara* 
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tion.    The  damage  is  not  limited  to  the  time  of  the  com-         1843. 
mencement  of  the  action :  the  obstruction  is  alleged  to 
have  been  continued  from  the  day  laid  ^'  hitherto/'  [^Maule, 
J. — It  is  alleged  under  a  videlicet.    What  would  be  the 
objection  supposing  it  had  been  said  to  have  been  con- 
tinued, to  wit,  for  three  centuries?    Time  when  laid  under  Time  alleged 
a  videlicet  is  not  to  be  understood  in  a  sense  to  make  the  ^^  ^  ^ 
pleading  bad.] 

TiNDAL,  C.  J. — ^I  cannot  help  thinking  that  the  declara- 
tion in  this  case  stands  clear  of  the  objections  that  have 
been  urged.  As  I  read  it,  there  is  nothing  but  a  private 
right  alleged,  and  an  obstruction  of  that  private  right. 
The  first  count  states  that  the  plaintiff  was  and  lawfully 
carried  on  the  business  of  an  innkeeper  and  licensed 
victualler  in  a  certain  house,  which  said  house  abutted  on 
one  side  thereof  upon  a  certain  navigable  river,  to  wit,  the 
river  Thames,  and  was  and  of  right  ought  to  have  been 
during  all  the  time  aforesaid  accessible  from  the  said  river 
to  persons  navigating  thereon  in  boats  and  other  craft. 
There  being  no  traverse  of  that  right,  it  must  be  taken 
that  the  plaintiff  had  it.  The  declaration  then  goes  on  to 
say  that  the  defendants,  contriving  and  intending  to  injure 
the  plaintiff,  and  to  hinder  and  prevent  persons  from  com- 
ing by  way  of  the  said  river  to  the  plaintiff's  said  house  for 
the  purpose  of  taking  refreshments  there,  wrongfully  and 
maliciously  put  and  placed  in  and  upon  divers  parts  of  the 
said  river  near  to  the  plaintiff's  said  house,  and  wrongfully 
and  maliciously  kept  and  continued  there  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  divers  large  beams, 
spars,  and  other  materials,  in  order  that  the  same  might, 
and  the  same  during  all  the  time  aforesaid  did,  at  cer- 
tain states  of  the  tide,  to  wit,  at  high-water,  and  for  a 
long  space  of  time,  to  wit,  for  two  hours  next  before  and 
after  high-water,  drift  and  float  opposite  to  and  against, 
and  at  the  several  times  last  aforesaid  continue  floating 
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1843.  opposite  to  and  against  the  said  house  of  the  plaintiff,  and 
thereby  the  way  and  access  from  the  said  river  thereto  was 
daring  all  the  time  aforesaid  hindered  and  obstructed,  and 
divers  persons  who  would  otherwise  have  come  to  the  said 
house  of  the  plaintiff  and  taken  refreshments  there,  were 
thereby  during  the  time  aforesaid  hindered  and  prevented 
firom  so  doing.  It  is  not  alleged  that  the  obstruction 
complained  of  was  in  any  part  of  the  river  where  it  could 
occasion  inconvenience  or  become  a  nuisance  to  the  public: 
on  the  contrary,  it  appears  to  have  been  close  in  shore, 
where  boats  and  other  craft  do  not  usuaUy  navigate.  The 
declaration,  therefore,  substantially  complains,  not  of  a 
common  or  public  nuisance,  but  of  a  mere  obstruction  of  a 
private  right.  Supposing,  however,  it  were  otherwise,  after 
the  cases  that  have  been  adverted  to,  it  is  enough  to  say 
that  here  is  a  specific  or  particular  damage  alleged  to  have 
been  done  to  the  plaintiff  by  the  wrongful  act  of  the  de- 
fendants, and  therefore  the  argument  that  has  been  urged 
at  the  Bar  does  not  apply.  I  am  unable  to  distinguish 
this  case  from  Iveson  v.  Moore^  2  Lord  Baym.  486,  nor  from 
mikes  y.  The  Hungerford  Market  Company,  2  Scott,  446,  2 
New  Cases,  281 ;  and  still  less  from  Bjmc  v.  MUnes,  4  M.  & 
Sel.  101,  where  the  declaration  stated,  that,  before  and  at 
the  time  of  committing  the  grievance,  the  plaintiff  was  navi- 
gating his  barges  laden  with  goods  along  a  navigable  creeks 
and  that  the  defendants  wrongfully  moored  a  barge  across, 
and  kept  the  same  so  moored  from  thence  hitherto,  and 
thereby  obstructed  the  public  navigable  creek,  and  pre- 
vented the  plaintiff  from  navigating  his  barges  so  laden, 
per  quod  the  plaintiff  was  obliged  to  convey  his  goods  a 
great  distance  over  land,  and  was  put  to  trouble  and  ex- 
pense in  the  carriage  of  his  goods  over  land :  and  it  was 
held  that  this  was  such  a  special  damage  for  which  an  ac- 
tion upon  the  case  would  lie.  Lord  Ellenboroagh  there 
said :  "  In  Hubert  v.  Groves,  1  Esp.  148,  the  damage  might 
be  said  to  be  common  to  all ;  but  this  is  something  different. 
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for,  the  plaintiff  was  in  the  occupation,  if  I  may  so  say,  of  1843, 
the  navigation,  he  had  commenced  his  course  upon  it,  and 
was  in  the  act  of  using  it  when  he  is  obstructed.  It  did 
not  rest  merely  in  contemplation.  Surely  this  goes  one 
step  further ;  this  is  something  substantially  more  injurious 
to  this  person  than  to  the  public  at  large,  who  might  only 
have  it  in  contemplation  to  use  it.  And  he  has  been  im- 
peded in  his  progress  by  the  defendants  wrongfully  mooring 
their  barge  across,  and  has  been  compelled  to  unload  and 
to  carry  his  goods  over  land,  by  which  he  has  incurred  ex- 
pense, and  that  expense  caused  by  the  act  of  the  defend- 
ants. If  a  man's  time  or  his  money  are  of  any  value,  it 
seems  to  me  that  this  plaintiff  has  shewn  a  particular 
damage.'^  Beally  that  seems  to  me  to  be  taking  the  ob- 
jection in  full  front :  the  plaintiff  here  has  sustained  par- 
ticular dami^e  by  the  wrongful  act  of  the  defendants,  and 
consequently  he  has  a  right  to  maintain  this  action.  I  see 
no  ground  whatever  for  arresting  the  judgment.  Neither 
do  I  think  the  defendants  entitled  to  a  new  trial :  they 
should  have  made  the  point  now  suggested  at  the  trial  if 
they  had  intended  to  rely  on  it. 

Erskins,  J. — ^I  am  of  the  same  opinion.  It  is  said  that 
the  learned  Judge  omitted  to  leave  the  question  of  special 
damage  to  the  jury.  The  action  is  expressly  brought  tore- 
cover  compensation  for  the  particular  damage  sustained  by 
the  plaintiff  by  reason  of  the  obstruction  offered  to  the  ao^ 
cess  of  customers  to  his  house.  As  a  measure  of  dami^es, 
the  only  question  was  as  to  the  amount  of  injury  done  to 
the  plaintiff's  trade.  The  question  of  special  damage  there- 
fore must  have  been  before  the  jury.  There  is  no  ground, 
in  my  opinion,  for  a  new  trial.  With  regard  to  that  part 
of  the  motion  that  seeks  to  arrest  the  judgment,  it  appears 
to  me  that  it  is  a  sufficient  allegation  of  particular  damage 
to  say  that  the  defendants  placed  the  beams  and  spars  in 
such  maimer  as  to  obstruct  and  prevent  customers  from 
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having  free  access  to  the  plaintiff's  house.  It  shews  that 
the  plaintiff  had,  in  the  language  of  the  Court  in  Chichester 
V,  Lethbridge,  Willes,  71,  by  reason  of  the  obstruction, 
sustained  a  particular  damage  beyond  the  general  incon- 
venience sustained  by  the  rest  of  the  King's  subjects.  It 
therefore  appears  to  me  that  there  is  in  this  case  no 
ground  either  for  arresting  the  judgment  or  for  granting 
a  new  trial. 

Maule,  J. — I  am  of  opinion  that  the  declaration  in  this 
case  is  perfectly  good.  It  states  in  effect  that  the  defend- 
ants placed  certain  beams  and  spars  in  the  river  Thames 
so  as  to  obstruct  the  free  access  to  the  plaintiff's  house  and 
prevent  the  resort  of  persons  who  woidd  otherwise  have 
gone  there  for  refreshment,  the  declaration  having  previ- 
ously alleged  the  plaintiff's  house  to  be  of  right  accessible 
from  the  river.  If  one  does  a  thing  to  hinder  or  obstruct 
another  in  his  trade,  that  is  an  injury  which  the  pubUc 
has  nothing  to  do  with.  Suppose  the  declaration  did  state 
an  obstruction  of  the  public  way,  still  I  am  of  opinion, 
upon  the  cases,  that  the  plaintiff  may  maintain  an  action 
for  the  particular  damage.  But  in  point  of  fact  there  is 
no  allegation  of  any  public  nuisance  or  obstruction :  it  is 
not  stated  that  the  navigation  of  the  river  was  obstructed. 
I  therefore  think  there  is  no  ground  whatever  for  arrest- 
ing the  judgment.  There  is  a  possibility  of  a  writ  of  error 
if  we  refuse  this  motion,  but  a  certainty  of  it  if  we  were  to 
What  put  in  grant  it.  As  to  the  new  trial — ^it  seems  to  me,  that,  the 
^Utf  /  ^^  plaintiff  having  stated  his  right  and  alleged  a  wrongful  act  on 
the  part  of  the  defendants,  the  latter  by  pleading  not  guilty 
only  have  merely  denied  that  they  stopped  the  way,  and 
have  not  put  in  issue  the  plaintiff's  right.  The  particular 
dami^e  consisted  of  the  preventing  the  plaintiff's  customers 
from  coming  to  his  house.  There  was  evidence  of  the  loss 
of  custom ;  and  none  was  offered  in  contradiction.  I  told 
the  jury  not  to  find  for  the  plaintiff  if  they  were  satisfied 


Groves. 
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that  the  obstruction  complained  of  was  occasioned  by  the         1843. 

accidental  floating  of  the  timbers   across   the  plaintiff's  "^    "     ' 
landing  place — in  this  respect  foanding  myself  upon  the  ». 

express  concession  of  the  plaintiff's  counsel. 

Cresswell,  J. — I  am  also  of  opinion  that  there  should 
be  no  rule  in  this  case.     The  true  question  at  issue  be- 
tween the  parties  was  that  which  was  put  to  the  jury; 
and  the  learned  Judge  is  not  dissatisfied  with  their  ver- 
dict.    It  being  ascertained  that  there  is  a  verdict  which 
is  to  standi  we  may  enter  upon  the  consideration  of  that 
part  of  the  motion  that  seeks  to  arrest  the  judgment.  I  am 
of  opinion  that  the  declaration  discloses  a  good  cause  of 
action.    Assuming  that  it  does  state  an  obstruction  of  a 
public  way,  the  authorities  shew  that  an  action  is  still  main- 
tainable for  particular  injury  to  an  individual.    The  case  of 
Iveson  V.  Moore,  I  Lord  Raym.  486,  is  not  distinguishable 
from  the  present  case,  except  that  there  the  declaration 
was  open  to  an  objection  that  this  declaration  is  not  open 
to.     There,  the  plaintiff  declared  that  he,  the  14th  May, 
9  Will.  3,  et  4iu  antea  et  semper  postea  hucusque,  was  and 
yet  is  possessed  for  a  certain  term  of  years  then  and  yet  to 
come  and  unexpired  of  a  certain  colliery  in  a  close  in  the 
parish  of  Whitekirke  in  Yorkshire,  et  prope  adjacen.  com- 
muni  altse  vise  regise,  ducenti  from  such  a  place  to  such  a 
place,  et  sic  retrorsum,  and  that  he  used  to  carry  his  coals 
dug  out  of  the  said  colliery,  in,  per,  et  trans  one  of  the 
places  in,  through,  and  over  which  the  said  common  high- 
way led ;  and  that  he,  the  said  14th  of  May,  had  two  hun- 
dred loads  of  coals  dug  out  of  the  said  colliery,  venditioni 
exponi  parat.;  and  that  the  defendants,  intending  to  deprive 
&c.  the  plaintiff  of  the  use  and  benefit  of  his  colliery,  and 
the  buyers  of  coals  dug  out  of  the  said  colliery  to  alienate 
and  seduce,  and  to  appropriate  them,  and  procure  them  to 
come  to  the  defendant  Moore's  colliery  next  adjoining  &c., 
the  said  14th  of  May,  stopped  such  a  place  in,  through, 
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and  over  which  the  said  highway  led^  which  oontinued 
stopped  &C.  for  a  months  so  that  the  plaintiff's  carts  and 
carriages  for  carrying  of  the  said  coals  &c.  could  not  pass  kc, 
per  quod  the  plaintiff  per  totum  tempus  prsedictom  totaliter 
perdidit  the  benefit  and  profit  of  his  colliery,  and  his  coals 
dug  out  of  his  said  colliery  magnopere  depretiati  et  dete- 
riorati  devenerunt,  pro  defectu  emptorum  ex  causft  predicts 
sic  impeditorum  kc.,  ad  damnum  &c.  Holt,  C.  J.,  in  the 
course  of  his  argument,  says :  "  Htsre,  though  it  is  laid 
that  the  plaintiff  lost  his  customers  &c.,  that  is  not  special 
enough,  but  it  ought  to  be  shewn  that  customers  were 
coming  to  buy,  and  were  obstructed,  whereby  &c/'  Here 
the  declaration  does  allege  that  diyers  persons  who  would 
otherwise  have  come  to  the  plaintiff's  house  and  taken 
refreshments  there,  were,  by  reason  of  the  obstruction 
caused  by  the  defendants,  hindered  and  prevented  from  so 
doing.  Still,  the  declaration  in  Iveson  v.  Moore,  was,  by 
the  unanimous  opinion  of  '^  all  the  Justices  of  the  Common 
Pleas  and  Barons  of  the  Exchequer,''  held  suflScient :  and 
the  authority  of  that  case  has  neyer  been  doubted.  I  am 
therefore  of  opinion  that  there  is  no  ground  for  arresting 
the  judgment  in  this  case. 

Rule  refused. 


Fbteb  and  Another  v.  Smith. 

iHIS  was  an  action  of  assumpsit.  The  first  count  was 
upon  a  bill  of  exchange  for  19/.  4$.  7d.,  drawn  by  the 
plaintiffs  on  the  11th  November,  1887,  upon  and  accepted 


Hie  writ  of 
summons  was 
indorsed — 
«  The  plaintiffs 
claim  19/.  4«. 
7d,,  and  inte- 
rest thereon/' 

not  stating  from  what  period  the  interest  was  to  he  calculated.  At  the  trial  hefore  the  sheriff 
the  jary  returned  aTcrdict  for  23/.  15«.  Id. :—  Held,  no  ground  for  setting  aside  the  execution 
of  the  writ  of  trial— the  plaintiffs  having  taken  their  judgment  for  20/.  onlj,  entering  a  re- 
mittitur as  to  the  excess. 

The  writ  directed  the  sheriff  as  well  to  try  the  issues  joined  as  to  assess  tiie  damages  on  the 
issues  of  law :— Tlito  Court  reftisod  to  set  aside  the  execution  of  the  writ. 
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by  the  defendant^  payable  fourteen  days  after  date.    There         1843. 
was  also  a  coant  upon  an  account  stated. 

The  defendant  pleaded,  first — as  to  the  promise  and  cause 
of  action  in  the  first  count  of  the  declaration  mentioned  so 
far  as  they  related  to  the  sum  of  7i.  Os.  6d.,  parcel  of  the 
money  in  the  said  first  count  mentioned — that,  at  the  time 
of  the  making  and  accepting  of  the  said  bill  of  exchange, 
the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
12/.  4tf.  Id.,  and  no  more,  and  the  defendant  had  then 
bought  of  and  from  the  plaintiffs  certain  goods  for  the  price 
or  sum  of  7s.  Os.  6d.  on  a  certain  credit,  to  wit,  credit  for 
six  months  firom  the  time  of  the  delivery  thereof,  and  which 
period  had  not  then  expired;  and  the  defendant,  at  the 
request  and  for  the  accommodation  of  the  plaintiffs,  then 
accepted  the  said  bill  of  exchange  for  the  said  sum  of 
19/.  4tf.  7d.,  being  the  aggregate  amount  of  the  said  two 
sums  of  12/.  4s.  Id.  and  7s.  Os.  6d. ;  and  so  the  defendant 
fiaid,  that,  so  far  as  related  to  the  said  sum  of  71.  Os.  6</., 
parcel  &c.,  he  the  defendant  had  not  received  nor  had  the 
plaintiffs  given  any  consideration  or  value  for  the  defend- 
ant's acceptance  of  the  said  bill,  or  for  him  the  defendant 
paying  the  amount  thereof,  so  far  as  related  to  the  said 
sum  of  7s.  Os.  6d.,  parcel  fee. — ^verification. 

Secondly — ^as  to  the  promise  and  cause  of  action  in  the  Second  plet. 
said  first  count  mentioned,  so  far  as  they  related  respec- 
tively to  the  sum  of  5/.,  further  parcel  of  the  said  money 
in  the  first  count  mentioned — that,  after  the  said  bill  of 
exchange  became  due  and  payable  according  to  the  tenor 
and  effect  thereof,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  Ist  of  December,  1887,  the  defendant 
then  paid  to  the  plaintiffs,  and  the  plaintiffs  then  took  and 
accepted  of  and  firom  the  defendant  the  sum  of  6/.,  in  full 
satisfaction  and  discharge  of  the  said  promise  >and  cause  o{ 
action  so  far  as  they  related  respectively  to  the  said  sum 
of  5/.,  further  parcel  &c.,  and  of  all  damages  sustained  by 
the  plaintiffs  in  respect  thereof — verification. 
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1843.  Thirdly — as  to  the  last  coant,  so  far  as  the  same  related 

to  the  sum  of  30/.  15^.  5d.,  parcel  of  the  money  in  the  said 
last  count  mentioned — non  assumpsit. 

Fourthly — as  to  the  said  last  count,  so  far  as  the  same 
related  to  the  sum  of  19/.  4^.  7d.,  the  residue  of  the  money 
in  the  said  last  count  mentioned — that,  after  the  making 
of  the  defendant's  promise  in  respect  of  the  said  sum  of 
19/.  4)8,  7d,,  residue  &c.,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  11th  of  November,  1837,  the  plain- 
tiffs for  and  on  account  of  the  said  sum  of  19/.  4tf.  7d.,  re- 
sidue &c.,  and  of  the  said  promise  in  respect  thereof,  made 
and  drew  their  certain  bill  of  exchange  in  writing,  bearing 
date  the  11th  of  November,  1837,  and  thereby  required  the 
defendant  to  pay  to  the  order  6f  the  plaintiffs  19/.  4)S.  7d., 
at  fourteen  days  after  the  date  thereof,  and  the  defendant 
then  accepted  the  said  bill  so  drawn  as  aforesaid  and  then 
delivered  the  same  to  the  plaintiffs,  who  then  took  and 
received  the  same  for  and  on  account  of  the  said  sum  of 
19/.  49.  7d.,  residue  &c.,  and  the  said  promise  in  respect 
thereof — verification. 

Replication — as  to  the  plea  of  the  defendant  by  him  first 
above  pleaded  as  to  the  sum  of  7/.  0^.  6d.,  parcel  of  the 
sum  of  money  in  the  said  first  count  mentioned — that,  so 
far  as  related  to  the  sum  of  71.  Os.  6d.,  parcel  &c.,  he  the 
defendant  had  received  and  the  plaintiffs  had  given  con- 
sideration and  value  for  the  defendant's  acceptance  of  the 
said  bill  in  the  first  count  of  the  declaration  mentioned, 
and  for  him  the  defendant  paying  the  amount  thereof,  so 
far  as  related  to  the  said  sum  of  71.  Os,  6d. 

And  as  to  the  plea  of  the  defendant  by  him  secondly 
above  pleaded  as  to  the  said  sum  of  5/.,  further  parcel  of 
the  said  money  in  the  said  first  count  mentioned — that 
the  defendant  did  not  pay  to  the  plaintiffs,  nor  did  the 
plaintiffs  take  and  accept  of  and  from  the  defendant,  the 
said  sum  of  5/.,  in  manner  and  form,  &c. 
Judgment  M  to  A.nd  because  the  defendant  has  not  answered  the  first 
71.  4#.  irf.        count  as  to  the  sum  of  71.  4*.  Id.  in  the  said  first  count 


Replication  to 
the  first  plea. 


To  the  second 
plea. 
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mentioned,  nor  hath  he  said  anything  in  bar  or  preclusion  1843. 
of  the  action  of  the  plaintiffs  with  respect  to  the  promise 
and  undertaking  of  him  the  defendant  in  the  said  first 
count  mentioned  as  far  as  the  same  relates  to  the  said  sum 
of  71.  4)9.  \d.^  whereby  the  plaintiffs  remain  therein  un- 
defended against  the  defendant  in  respect  thereof,  the 
plaintiffs  pray  judgment  and  their  damages  by  reason 
thereof  to  be  adjudged  to  them  &c. :  whereupon  it  is  con- 
sidered that  the  said  plaintiffs  do  recover  against  the  said 
defendant  their  damages  by  reason  of  the  non-performance 
of  the  promise  and  undertaking  of  the  defendant  in  the 
said  first  count  mentioned  as  to  the  said  sum  of  7/.  4^.  \d.i 
but  because,  &c. 

And  as  to  the  plea  of  the  defendant  by  him  thirdly  above  Replication  to 
pleaded,  similiter :  And  as  to  the  plea  of  the  defendant  by  foarih  pleu. 
him  lastly  above  pleaded— that,  when  the  said  bill  of  ex- 
change in  the  said  last  plea  mentioned  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  1st  of  . 
December,  1837,  the  said  last-mentioned  bill  of  exchange 
was  shewn  and  presented  to  the  defendant  for  payment 
thereof,  and  the  defendant  was  then  requested  to  pay  the 
same,  but  that  he  the  defendant  did  not  nor  would  when 
he  was  so  requested  as  last  aforesaid,  or  at  any  other  time 
before  the  commencement  of  this  suit,  pay  the  said  sum  of 
money  in  the  said  last-mentioned  bill  specified,  or  any  part 
thereof,  but  wholly  neglected  and  refused  so  to  do,  and  the 
said  sum  of  money  in  the  said  last-mentioned  bill  men- 
tioned at  the  time  of  the  commencement  of  this  suit  was 
and  still  is  wholly  due  and  unpaid;  and  the  plaintiffs  at 
the  time  of  the  commencement  of  this  suit  were  and  still 
are  the  holders  of  the  said  last-mentioned  bill — verification. 

The  defendant  joined  issue  on  the  replications  to  the  Rejoinders, 
first  and  second  pleas:  and  as  to  the  replication  to  the 
fourth  plea  rejoined,  that  the  said  bill  of  exchange  in 
the  last  plea  mentioned  was  not  shewn  and  presented  to 
the  defendant  for  payment  thereof  on  the  said  day  when 


IN  THE  COMMON  PLEAS, 

1843.  it  became  due,  nor  was  the  defendant  then  requested  to 
pay  the  same,  as  in  the  said  replication  to  the  said  last 
plea  was  alleged;  and  that  long  after  the  said  bill  of  ex- 
change in  the  last  plea  mentioned  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  before  the 
commencement  o[  this  suit,  to  wit,  on  the  1st  of  December, 
1837,  the  defendant  then  paid  to  the  plaintilFs  and  the 
plaintiffs  then  took  and  accepted  of  and  firom  the  defend- 
ant the  sum  of  5/.  in  full  satisfaction  and  discharge  of  the 
sum  of  5/.,  part  and  parcel  of  the  said  money  for  which  the 
said  bill  of  exchange  was  given  as  in  the  last  plea  alleged — 
T^fication. 

Sonnejoiiiaer.  And  as  to  the  rejoinder  of  the  defendant  as  to  the  said 

sum  of  5/.,  parcel  of  the  sum  of  money  in  the  second  count 
of  the  declaration  mentioned,  the  plaintiffs  surrejoined  that 
he  the  defendant  did  not  pay  to  the  plaintiffs  nor  did  the 
plaintiffs  take  and  accept  of  and  from  the  defendant  the 
said  sum  of  5/.  in  manner  and  form  as  the  defendant  had 
in  his  said  rejoinder  in  that  behalf  alleged. 

Jodgment  as  to      And  because  the  defendant  has  not  answered  the  said 

14/.  iM.  7rf.  second  count  as  to  the  said  sum  of  14/.  4».  7rf.,  other  par- 
cel of  the  sum  therein  mentioned,  nor  hath  he  said  any- 
thing in  bar  or  preclusion  of  the  action  of  the  plainti&a 
with  respect  to  the  promise  and  undertaking  of  him  the 
defendant  in  the  said  second  count  mentioned  as  far  as 
the  same  relates  to  the  said  sum  of  14/.  4^.  7d,,  whereby 
the  plaintiffs  remain  therein  undefended  against  the  de» 
fendant  in  respect  thereof,  the  plaintiffs  pray  judgment 
and  their  damages  by  reason  thereof  to  be  adjudged  to 
them  &c.:  whereupon  it  is  considered  that  the  said  plain- 
tiffs do  recover  against  the  said  defendant  their  damages 
by  reason  of  the  non-performance  of  the  promise  and  un- 
dertaking of  the  defendant  in  the  said  second  count  men- 
tioned as  to  the  said  sum  of  14/.  49.  7d, :  but  because,  &c. 

Denrarrer.  The  defendant  demurred  to  the  surrejoinder,  assigning 

for  causes — that  the  rejoinder  professed  to  be  and  was 
pleaded  in  bar  of  the  whole  cause  of  action  comprehended 
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in  the  said  last  count ;  whereas  the  surrejoinder  treated  the  1843. 
rejoinder  as  being  in  bar  only  to  the  sum  of  5/.,  parcel  &c., 
and  as  if  the  rejoinder  left  the  last  plea  unsupported  and 
without  answer  to  the  replication  as  to  the  residue  of  the 
monies  in  the  last  count  mentioned,  whereas  the  rejoinder 
was  an  entire  answer  to  the  replication,  and  totally  sup- 
ported the  last  plea — that  the  surrejoinder  had  therein 
worked  a  discontinuance — and  that  the  same  was  in  other 
respects  informal  and  insufficient  &c.     Joinder. 

The  plaintiffs  had  judgment  on  this  demurrer  in  Michael* 
mas  Term,  1838.  In  1839,  an  order  was  obtained  for  a 
writ  of  trial,  and  the  issue  was  delivered  on  the  17th  of 
May,  1842.  The  writ  of  trial,  after  reciting  the  pleadings 
down  to  the  joinder  of  issue,  proceeded  as  follows : — ''  And  Writ  of  trial. 
whereas  the  sum  sought  to  be  recovered  in  the  said  action, 
and  indorsed  on  the  writ  of  summons  therein,  does  not  ex- 
ceed the  sum  of  20/.,  and  it  is  fitting  that  the  issues  above 
joined  should  be  tried  before  you  the  said  sheriff  of  Middle- 
sex, We  therefore,  pursuant  to  the  statute  in  such  case 
made  and  provided,  command  you  that  you  do  summon, 
&c.  ice.,  who  shall  be  sworn  as  well  to  try  the  said  issues 
joined  between  the  parties  aforesaid  to  be  tried  by  the 
country,  as  to  inquire  what  damages  the  said  plaintiffs  have 
sustained  on  occasion  of  the  said  defendant  not  performing 
his  said  promise  in  the  said  first  count  mentioned  as  to  the 
said  sum  of  7/.  49.  Id.,  and  in  respect  of  which  the  said 
defendant  says  nothing  in  bar  or  preclusion  of  the  said 
action  of  the  said  plaintiffs;  and  also  to  inquire  what  da- 
mages the  said  plaintiffs  have  sustained  on  occasion  of  the 
said  defendant  not  performing  his  said  promise  in  the  said 
second  count  mentioned  as  to  the  said  sum  of  14/.  49.  7d., 
and  in  respect  of  which  the  said  defendant  says  nothing  in 
bar  or  preclusion  of  the  said  action  of  the  said  plaintiffs ; 
and  also  to  inquire  what  damages  the  said  plaintiffs  have 
sustained  on  occasion  of  the  premises  whereof  the  said 
parties  put  themsdives  upon  the  judgment  of  the  Court  as 
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Trial  and  as- 
■essment  of 
damages. 


aforesaid;  and  that  you  proceed  to  try  such  issues  joined 
between  the  parties  aforesaid  to  be  tried  by  the  country, 
and  to  inquire  of  such  damages  accordingly;  and  when  the 
same  shaU  have  been  tried  and  inquired  of  in  manner 
aforesaid,  we  command  you  that  you  make  known  to  our 
Justices  at  Westminster  what  you  shall  have  done  by  virtue 
of  this  writ,  with  the  finding  of  the  jury  thereon  indorsed, 
on  the  16th  day  of  June  instant.  Witness  &c.  at  West- 
minster, the  14th  day  of  June,  in  the  fifth  year  of  our 
reign.'' 

The  trial  and  assessment  of  damages  took  place  before 
the  undersheriff  of  Middlesex  on  the  16th  of  June,  1842, 
when  the  jury  returned  a  verdict  for  the  plaintiffs,  da- 
mages 23/.  I5s.  Id. 

On  the  24th  of  June,  1842,  the  defendant  took  out  a 
summons  calling  upon  the'plaintiffs  to  shew  cause  why  the 
execution  of  the  writ  of  trial,  and  subsequent  proceedings, 
should  not  be  set  aside  for  irregularity,  on  the  ground  that 
the  case  was  not  within  the  jurisdiction  of  the  writ  of  trial 
act,  3  &  4  Will.  4,  c.  42,  s.  17.  This  summons  was  heard 
on  the  29th  of  June,  and  dismissed.  On  the  26th  of 
January,  1843,  the  plaintiffs'  costs  were  taxed  at  the  sum 
of  33/.  178, 6d.  The  plaintiffs'  attorney  afterwards  signed 
judgment  for  20/.  damages,  and  33/.  17«.  6</.  costs,  entering 
a  remittitur  for  the  excess. 


Bompasy  Seijeant,  in  the  last  term,  obtained  a  rule  nisi 
to.  set  aside  the  execution  of  the  writ  of  trial,  the  verdict, 
and  the  judgment  signed  thereon,  with  costs,  upon  the 
grounds  before  urged. 


Channellf  Seijeant  {Hindrnarch  was  with  him),  now  shewed 
cause. — The  proceedings  are  perfectly  regular.  The  sum 
indorsed  upon  the  writ  of  summons  was  19/.  4as,  Id.  and 
interest :  there  is  nothing  upon  the  face  of  it  to  shew  that 
a  larger  sum  than  20/.  was  sought  to  be  recovered :  and. 
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though  the  jury  have  thought  fit  to  give  damages  exceeding  1843. 
20/.,  the  error  is  cured  by  the  entry  of  a  remittitur  as  to  the 
excess — Burleigh  v.  Kingdom^  2  Dowl.  351.  The  defendant 
must  establish  a  total  absence  of  jurisdiction :  every  fair 
intendment  will  be  made  in  favour  of  the  writ.  The  next 
objection  is  that  the  sheriff  is  directed  by  the  writ  of  trial 
as  well  to  try  the  issues  in  fact  as  to  assess  the  damages 
upon  the  issues  in  law.  It  is  true  the  statute  does  not  in 
terms  give  the  sheriff  power  to  assess  the  damages  upon  the 
issues  in  law  :  he  had  that  power  already :  and  it  would  be 
very  inconvenient  to  hold  it  to  be  necessary  that  there 
should  be  two  writs  in  such  cases,  the  one  under  the  sta- 
tute directing  him  to  try  the  issues  in  fact,  the  other  under 
his  common  law  jurisdiction  directing  him  to  assess  the 
damages  upon  the  issues  in  law.  And  the  practice  is  ac- 
cording to  the  form  here  adopted :  see  Tidd's  Pr.  Forms, 
8th  edit.  p.  259.  At  all  events,  if  the  matter  be  doubtful, 
the  Court  will  not  set  aside  the  proceedings,  but  will  leave 
the  defendant  to  his  writ  of  error — Walker  v.  Needham, 
4  Scott,  N.  R.  222,  1  Dowl.  N.  S.  220. 

Wilde  and  BompaSy  Serjeants,  in  support  of  the  rule. — 
The  17th  section  of  the  3  &  4  Will.  4,  c.  42,  enacts,  "  that, 
in  any  action  depending  in  any  of  the  superior  Courts  for 
any  debt  or  demand,  in  which  the  mm  sought  to  be  recovered, 
and  indorsed  on  the  writ  of  summons,  shall  not  exceed  20/., 
it  shall  be  lawful  for  the  Court  in  which  such  suit  shall  be 
depending,  or  any  Judge  of  any  of  the  said  Courts,  if  such 
Court  or  Judge  shall  be  satisfied  that  the  trial  will  not  in- 
volve any  difficult  question  of  fact  or  law,  and  such  Court 
or  Judge  shall  think  fit  so  to  do,  to  order  and  direct  that 
the  issue  or  issues  joined  shall  be  tried  before  the  sheriff 
of  the  county  where  the  action  is  brought,  or  any  Judge  of 
any  Court  of  record  for  the  recovery  of  debt  in  such  county; 
and  for  that  purpose  a  writ  shall  issue  directed  to  such 
sheriff  commanding  him  to  try  such  issue  or  issues  by  a 
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1843.  jvury  to  be  summoned  by  him,  and  to  return  such  writ,  with 
the  finding  of  the  jury  thereon  indorsed,  at  a  day  certain, 
in  term  or  vacation,  to  be  named  in  such  writ ;  and  there- 
upon such  sheriff  or  judge  shall  summon  a  jury,  and  shall 
proceed  to  try  such  issue  or  issues"  The  bill  of  exchange 
upon  which  the  action  was  brought  became  due  in  Novem- 
ber, 1887 :  the  indorsement  upon  the  writ  of  summons 
shews  that  the  action  is  brought  to  recover  19/.  4is.  7d.,  the 
amount  of  the  bill  and  interest  thereon,  that  is,  interest 
from  the  time  the  bill  became  due;  and  the  jury  have  re- 
turned a  verdict  with  28/.  15s,  Id.  damages.  That  clearly 
is  an  objection  to  the  writ  of  trial;  and,  if  the  writ  of  trial 
be  bad,  the  execution  of  it  is  clearly  bad  also.  The  writ 
is  awarded,  and  the  cause  sent  for  trial  before  the  inferior 
tribunal,  upon  the  faith  of  the  suggestion  that  the  sum 
sought  to  be  recovered  does  not  exceed  the  sum  of  20L 
The  jury  having  assessed  the  damages  at  a  sum  exceeding 
20/.,  though  the  Court  may  surmise  that  the  excess  is  made 
up  of  interest,  they  have  no  judicial  means  of  knowing 
that  fact.  A  plaintiff  cannot  be  permitted  to  go  to  trial 
before  a  tribunal  the  statute  never  intended,  and  then  cure 
the  defect  of  jurisdiction  by  entering  a  remittitur.  In 
Jacquot  V.  Boura,  5  M.  &  W.  155,  7  Dowl.  881  (nom.  Jofuei 
V.  Bower),  in  an  action  of  indebitatus  assumpsit  for  wages, 
the  damages  claimed  in  each  count  were  100/. :  the  par- 
ticulars claimed  7/.  I9s.  for  wages  &c.,  ''and  also  such 
further  sum  by  way  of  damages  as  the  jury  might  think 
proper  to  give  for  the  wrongful  dismissal  of  the  plaintiff 
without  notice:'^  the  amount  indorsed  on  the  writ  was 
12/.  19s.:  it  appeared  that  the  plaintiff  had  been  engaged 
at  a  salary  of  60/.  per  annum,  and  dismissed  without  any 
notice ;  and  he  had  a  verdict  for  15/.  19s. :  and  the  Court  of 
Exchequer  held  that  the  case  was  not  triable  before  the 
sheriff.  Parke,  B.,  delivering  the  judgment  of  the  Courts 
said :  "  On  considering  the  clause,  we  are  of  opinion  that 
no  case  can  be  sent  for  trial  before  the  sheriff,  unless  it  be 
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for  a  debt  or  demand  of  such  a  nature  as  could  be  indorsed  1843. 
on  the  writ  within  the  true  meaning  of  the  rule  of  Court 
of  Hilary  Term,  2  Will.  4(12).  Here,  the  amount  to  be 
recovered  might  be  limited  to  20/.;  but,  on  the  other  hand, 
it  might  not ;  it  would  depend  on  the  circumstances  proved 
in  the  case :  therefore  it  is  a  claim  for  unliquidated  da- 
mages, and  not  within  the  act.  It  might  as  well  be  said 
that  an  action  against  a  carrier  for  negligence  was  within 
the  act,  where  the  damages  are  under  20/.,  because  they 
could  not  be  more.  The  probable  limit  of  the  damages  on 
one  side  does  not  prevent  its  being  a  claim  for  unliquidated 
damages.^'  [Oresswell,  J. — Where  the  sum  indorsed  on 
the  writ  does  not  exceed  20/.,  could  it  be  said  that  the 
sheriff  had  no  jurisdiction  because  the  jury  thought  fit  to 
give  a  verdict  for  more  than  20/.?]  It  would  be  an  im- 
proper execution  of  the  writ,  and  ground  for  setting  aside 
the  verdict. — The  form  of  the  writ  of  trial  is  given  by  the 
rules  made  by  the  Judges  under  the  authority  of  the  sta- 
tute ;  and  the  writ  so  given  is  in  terms  confined  to  the  trial 
of  issues.  The  plaintiff  had  no  right  to  abandon  that  form, 
and  frame  a  writ  of  his  own :  and  it  is  no  answer  to  the 
objection  to  say  that  it  is  inconvenient  to  have  two  writs. 
The  form  in  Tidd  has  never  come  before  the  C!ourt  to  re- 
ceive a  judicial  sanction. 

TiNDAL,  C.  J. — ^I  do  not  think  we  are  called  upon  in  this 
ease  to  yield  to  either  of  the  objections  that  have  been  urged 
against  the  execution  of  the  writ  of  trial.  The  form  of  the 
indorsement  on  the  writ  of  summons  was  as  follows: — 
'*  The  plaintiffs  claim  19/.  49.  7(/.,  and  interest  thereon '' — 
not  stating  from  what  period  the  interest  was  to  be  calcu- 
lated. I  do  not  see  how  we  can  say  that  the  statute  has 
not  been  observed,  or  why  we  should  assume  that  the 


(12)  Rule  II.,  which  requires  the  debt  and  costs  to  be  indorsed  ou 
the  writ. 


668  IN  THE  COMMON  PLEAS^ 

1843.  plaintiffs  seek  to  recover  more  than  20L  And  I  am  the 
less  inclined  to  yield  to  the  objection^  seeing  that  it  is 
npon  the  record  (18). — The  next  objection  is,  that  the  writ 
of  trial  is  bad  in  point  of  form,  inasmuch  as  it  directs  the 
sheriff,  not  only,  in  the  words  of  the  statute,  to  try  the 
issues  of  fact  joined  between  the  parties,  but  also  to  assess 
the  damages  upon  the  issues  in  law.  This  also,  if  it  be  an 
objection,  is  upon  the  record.  But  I  do  not  think  it  is 
substantially  an  objection  to  the  writ  of  trial.  The  forms 
given  by  the  rule  of  Hilary  Term,  4  Will.  4,  begin  with  the 
following  notice,  which  serves  as  a  kind  of  rubric  to  the 
whole  set : — "  Issues,  judgments,  and  other  proceedings  in 
actions  commenced  by  process  under  2  Will.  4,  c.  39,  shall 
be  in  the  several  forms  in  the  schedule  hereunto  annexed, 
or  to  the  like  effect,  mutatis  mutandis :  provided,  that,  in 
case  of  non-compliance,  the  Court  or  a  Judge  may  give 
leave  to  amend.*'  There  is,  therefore,  no  such  positive 
rule  of  practice  departed  from  in  the  form  of  writ  here 
adopted  as  to  call  upon  us  to  declare  the  proceedings  void. 
For  these  reasons  it  appears  to  me  that  this  rule  must  be 
discharged. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  writ  of 
summons  was  perhaps  irregular  by  reason  of  the  uncer- 
tainty of  the  indorsement,  not  shewing  clearly  what  it  was 
the  plaintiffs  meant  to  demand.  But  that  is  a  mere  irre- 
gularity, which  it  is  much  too  late  now  to  take  advantage 
of.  The  first  question  is  whether  we  can  see  distinctly 
that  the  action  is  brought  to  recover  a  debt  or  demand 
exceeding  20/.  The  words  of  the  17th  section  of  the  3  & 
4  Will.  4,  c.  42,  are,  that,  in  any  action  depending  in  any 
of  the  superior  Courts  for  any  debt  or  demand  in  which 

(13)    See  Tnialove    v.   White-  gerald ©.Curtis,  6 Scott, N.R., 55; 

church,  1  Man.  &  Gr.  426, 1  Scott,  Fitzgerald  v.  Evans,  6  Scott,  N.  R., 

N.  R.,  415  ;  Cook  v.  Cooper,  7  Ad.  220. 
&  £.  605,  2  N.  &  P.  607 ;  Fitz- 


EASTER  TERM^  6  YICTORIiE.  669 

the  sum  sought  to  be  recovered  and  indorsed  on  the  writ  of  1843. 
summons  shall  not  exceed  20/.,  it  shall  be  lawful  for  the 
Court  in  which  such  suit  shall  be  depending,  or  any  Judge 
of  any  of  the  said  Courts,  if  such  Court  or  Judge  shall  be 
satisfied  that  the  trial  will  not  involve  any  difficult  question 
of  fact  or  law,  to  direct  that  the  issue  or  issues  joined  shall 
be  tried  before  the  sheriff  of  the  county  where  the  action  is 
brought,  &c.  Here,  the  only  sum  that  appears  to  be  de- 
manded, and  indorsed  on  the  writ  of  summons,  is  19/.  4^.  7d.; 
and  there  is  nothing  upon  the  face  of  the  writ  to  lead  us 
to  conclude  that  the  plaintiffs  go  for  any  more.  There  is 
no  particular  of  demand  shewing  the  action  to  be  brought 
for  a  larger  sum ;  and  the  writ  of  trial  recites  that  "  the 
sum  sought  to  be  recovered  in  the  said  action  and  indorsed 
on  the  writ  of  summons  herein  does  not  exceed  the  sum  of 
20/.^^  For  the  reasons  assigned,  I  am  also  of  opinion  that 
there  is  no  objection  to  the  plaintiffs^  uniting  in  the  one 
writ  a  direction  to  the  sheriff  to  try  the  issues  joined,  and 
also  to  assess  the  damages,  in  the  form  here  adopted.  The 
rule  of  Hilary  Term,  4  Will.  4,  is  not  peremptory :  the 
form  there  given  must  be  varied  to  suit  the  exigencies  of 
the  case. 

Erskine,  J. — I  am  of  the  same  opinion.  I  do  not  think 
we  can  say  that  the  indorsement  on  the  writ  of  summons 
shews  that  more  is  sought  to  be  recovered  than  20/.,  and 
therefore  the  first  ground  of  objection  fails.  And,  as  there 
is  nothing  in  the  rule  of  Hilary  Term,  4  Will.  4,  prohibit- 
ing the  use  of  the  form  of  writ  of  trial  here  adopted — 
directing  the  sheriff  as  well  to  try  the  issues  joined  between 
the  parties  as  to  assess  the  damages  on  the  judgment  on 
demurrer — the  proceedings  are  not  exceptionable  on  that 
score.  If  this  opinion  be  incorrect,  the  objection  being 
upon  the  record,  it  is  open  to  the  defendant  to  avail  him- 
self of  it  by  writ  of  error  if  he  think  fit.  The  mere  fact  of 
the  jury  having  given  a  verdict  for  23/.  lbs.  Id.,  does  not 
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1843. 


m?alidate  the  prooeedings^  the  plaintiff  having  cured  that 
by  entering  a  remittitur  damna  for  the  excess.  The  role 
must  therefore  be  discharged. 

Crksswkll,  J.,  concurring — 

Rule  discharged  (14). 

(14)  Th«  defendant  brought  a  writ  of  error,  bat  ultimatelj  abandoned 
it 


May  im. 

The  testator 
devised  as  fol- 
lows :—•' I  give 
and  devise 
onto  J.  6.  all 
my  lands,  &c., 
for  and  daring 
his  natural  life, 
and,  from  and 
after  his  de- 
cease, I  give 
and  devise  the 
same  nnto  all 
and  every  the 
istueofihe 
body  oi  the 
8BidJ.G.,share 
and  slutfe  alike, 
as  tenants  in 
common, and 
ike  heirt  of 
Mueh  uiue :" — 
Held,  that  J.G. 
took  an  estate 
/or  lif€. 


Obbenwood  and  Others  t;.  Bothwell  and  Another. 

1  HE  following  case  was,  by  order  of  his  Honor,  the  Mas- 
ter of  the  Bolls,  bearing  date  the  22nd  of  Noyember,  1842, 
submitted  for  the  opinion  of  this  Court : — 

John  Mitchell,  late  of  Clayton,  in  the  parish  of  Bradford, 
in  the  county  of  York,  yeoman,  deceased,  being  at  the  date 
and  execution  of  his  will  hereinafter  mentioned,  and  thence 
until  and  at  the  time  of  his  decease,  seised  of  certain  lands 
and  hereditaments  situate  at  Clayton,  in  fee-simple,  made 
and  published  his  last  will  and  testament  in  writing,  duly 
executed  and  attested  as  then  by  law  required  for  the  de- 
vise of  freehold  estates,  and  bearing  date  the  6th  of  Sep- 
tember, 1811,  whereby,  after  certain  other  devises  and  be- 
quests, he  gave  and  devised  the  said  hereditaments  in  the 
words  following : — 

''And  I  also  give  and  devise  unto  Jonas  Greenwood,  the 
son  of  my  late  brother-in-law  Joseph  Greenwood,  all  my 
lands  and  hereditaments  situate  in  Clayton  aforesaid,  and 
now  in  the  occupation  of  John  Mortimer,  and  also  aU  other 
my  messuages,  cottages,  lands,  and  tenements  situate  in 
Clayton  aforesaid,  for  and  during  the  natural  life  of  the 
said  Jonas  Greenwood ;  and,  from  and  after  his  decease,  I 
give  and  devise  the  same  premises  unto  all  and  every  the 
issue  of  the  body  of  the  said  Jonas  Greenwood,  share  and 
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share  alike,  as  tenants  in  common,  and  the  hdrs  of  such        1843. 

issue/'  Grbenwood 

The  testator  died  without  having  revoked  or  altered  his  ^' 

ROTHWILL. 

said  wilL 

The  said  Jonas  Greenwood  thereupon  became  seised  of 
the  said  devised  premises  as  devisee  thereof  under  the  said 
will;  and  by  indentures  of  lease  and  release,  bearing  date 
the  13th  and  14th  of  March,  1823,  conveyed  these  pre- 
mises to  Abraham  Tempest,  his  heirs  and  assigns,  and,  in 
pursuance  of  a  covenant  for  the  purpose  contained  in  the 
said  indenture  of  release,  levied  a  fine  sur  conusance  de 
droit  come  ceo  &;c.,  with  proclamations,  to  the  said  Abraham 
Tempest  and  his  heirs,  of  the  said  premises. 

The  defendants  claimed  under  the  said  Abraham  Tem- 
pest 

The  said  Jonas  Greenwood  died  leaving  children. 

The  plaintiffs,  as  the  surviving  children,  and  as  the  heir- 
at-law  of  one  of  them  deceased,  claimed  the  premises  under 
the  will. 

The  question  for  the  opinion  of  the  C!ourt  was — what  Qoeition. 
estate  did  Jonas  Greenwood  take  in  the  devised  premises 
under  the  will? 

The  Court  and  parties  were  to  be  at  liberty  to  refer  to 
any  other  parts  of  the  will  on  the  argument  of  the  case. 

The  case  was  argued  on  Wednesday  the  10th  of  May, 
1843. 

Byles,  Serjeant,  {T.  Turner  was  with  him),  for  the  plain- 
tiffs.— The  devisee,  Jonas  Ghreenwood,  took  under  the  will 
of  the  testator  John  Mitchell  an  estate  for  life  only.  The 
devise  is  as  follows : — ''  I  give  and  devise  unto  Jonas  Green- 
wood,  the  son  of  my  late  brother-in-law  Joseph  Greenwood, 
all  my  lands  and  hereditaments  situate  in  Clayton  afore- 
said,/or  and  during  the  natural  lifeofthe  said  Jonas  Greenr 
VH>od;  and,  from  and  after  his  decease,  I  give  and  devise 
the  same  premises  unto  all  and  every  the  issue  of  the  body 


672  IN  THE  COMMON  PLEAS^ 

1843.        of  the  said  Jonas  Greenwood,  sJmre  and  share  alike,  as 
GaEBNwooD    ^^^^^^^  '^  common,  and  the  heirs  of  such  issue"     In  order 
V.  to  give  effect  to  the  plain  intention  of  the  testator,  the 

word  '^  issue''  must  be  held  to  be  a  word  of  purchase,  and 
not  of  limitation.     To  hold  that  Jonas  Greenwood  took  an 
estate  tail,  according  to  the  rule  in  Shelley's  case,  1  Rep. 
98,  will  altogether  defeat  the  testator's  intention.     That 
he  intended  to  dispose  of  his  whole  estate,  is  manifest : 
and  it  is  equally  clear  that  he  meant  that  all  the  children 
of  Jonas  should  benefit  contemporaneously.    There  is  no 
case  to  be  found  in  which  the  word  *'  issue"  has  been  held 
to  be  a  word  of  limitation  where  there  are  words  of  division 
and  distribution,  and  also  superadded  words  of  limitation 
to  the  heirs  of  such  issue,  and  no  limitation  over,  as  here. 
The  words  "heirs  of  the  body"  primfi  facie  are  words  of 
limitation:  "children"  is  a  word  of  purchase:   "issue" 
may  be  either  the  one  or  the  other,  as  may  best  consist 
with  the  intention  of  the  testator.     In  Lees  v.  Mosley, 
1  Younge  &  CoUyer,  589,  the  testator  devised  as  follows : 
"  I  give  »and  devise  all  that  my  freehold  lease  of  a  farm 
in  Prestbury,  and  all  and  every  my  chief  rents  in  the  town 
of  Manchester,  and  also  my  two  warehouses  in  the  said 
town,  unto  my  two  sons  Henry  James  and  Oswald,  in 
moieties,  as  tenants  in  common,  and  not  as  joint-tenants, 
in  such  manner  and  subject  to  such  charges  as  hereinafter 
mentioned  (that  is  to  say),  as  to  one  moiety  or  equal  half 
part  thereof  to  my  son  Henry  James  for  Ufe,  with  remain- 
der to  his  lawful  issue  and  their  respective  heirs,  in  such 
shares  and  proportions,  and  subject  to  such  charges,  as  he 
the  said  Henry  James  shall  by  deed  or  will  appoint;  but, 
in  case  my  son  Henry  James  shall  not  marry  and  have 
issue  who  shall  attain  the  age  of  twenty-one  years,  then  to 
my  son  Oswald  in  fee:"  and  it  was  held  that  Henry  James 
took  an  estate  for  life  in  the  moiety,  with  remainder  to  his 
children  as  tenants  in  common  in  fee:  and  it  was  further 
held,  that,  whatever  be  the  prim&  facie  meaning  of  the 
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word  ''issue'^  iu  a  will^  it  is  not  a  technical  expression,  and        1843. 
•will  yield  to  the  intention  of  the  testator,  to  be  collected  from    oaaBNwooD 
the  wbrds  of  the  will :  and  therefore  it  requires  a  less  de-  «• 

-  ....  ROTHWBLL. 

monstrative  context  to  shew  the  testators  intention  m  re- 
gard to  the  word  ''issue''  than  in  regard  to  the  technical 
expression  "heirs  of  the  body/'  Alderson,  B.,  delivering  the 
judgment  of  the  Court,  there  says:  ''It  has  been  long  settled, 
that,  in  construing  devises,  the  governing  principle  is  the. 
intention  of  the  testator,  to  be  collected  from  the  words  of 
the  will  itself.  In  order  to  ascertain  that  intention,  how- 
ever, the  Courts  have  adopted  rules  which  no  doubt  it  is 
very  desirable  should  be  as  clearly  and  distinctly  laid  down 
as  possible,  and  generally  acted  upon.  And  with  this  view 
it  is  often  far  better  that  the  particular  objects  of  individual 
testators  should  oceasionally  be  frustrated  rather  than  that 
there  should  be  a  general  uncertainty  in  the  titles  to  real 
estates,  productive,  as  such  uncertainty  always  must  be,  of 
expense,  and  presenting,  as  it  must  in  many  cases  do,  ob- 
stacles to  the  easy  transmission  of  landed  property  from  one 
purchaser  to  another.  But,  in  endeavouring  to  attain  this 
laudable  object,  the  Courts  must  take  great  care,  and  ex- 
ercise much  watchfulness,  lest  from  a  'mere  love  of  gene- 
ralieation  they  shake  titles  already  existing,  with  a  view  to 
ftiture  aud  theoretical  good.  Upon  a  careful  examination 
of  the  authorities,  we  think  that  it  may  be  safely  laid  down 
as  a  rule,  that,  in  a  devise,  technical  words,  or  words  of 
definite  meaning,  shall  always  be  construed  according  to 
their  legal  or  definite  effect,  unless,  fr*om  other  inconsistent 
words  in  the  will,  it  be  quite  clear  that  they  are  used  in 
some  other  definite  sense.  Thus,  if  the  words  ^  heirs  of  the 
body,'  which  are  technical  words,  properly  admitting  only 
of  one  meaning,  are  used,  it  becomes  necessary  to  shew 
affirmatively  that  the  testator  meant  clearly  to  use  them  as 
words  of  purchase ;  or,  more  correctly,  as  words  descrip- 
tive, not  of  all  the  descendants  of  the  body,  but  of  one  de- 
finite class  only  of  such  descendants.     It  is  not  enough  to 
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1843.        raise  a  reasonable  doubt  whether  he  intended  to  use  them 
GmuNwooD    **  words  of  limitation^  or  to  shew  a  probable  conjecture 
V.  that  he  intended  to  designate  children  only  by  that  phrase. 

Thus,  in  the  case  of  Jesson  v.  IVright,  2  Bligh,  1,  the  House 
of  Lords,  over-ruling  the  previous  decision  of  the  King's 
*Doe^.strfmg  Bench*  held  that  W.  W.  took  an  estate-tail.  There,  the 
EMt,  668.  devise  was  to  W.  W.  for  life,  remainder  to  the  heirs  of  the 
body  in  such  shares  as  W.  W.  should  appoint ;  and,  for 
want  of  such  appointment,  to  the  heirs  of  the  body,  share 
and  share  alike,  as  tenants  in  common,  and,  if  but  one 
child,  the  whole  to  such  one  child ;  and,  for  want  of  such 
issue,  then  over.  Now,  there,  the  only  circumstances  to 
control  the  words  '  heirs  of  the  body '  were,  the  provision 
that  they  should  take  as  tenants  in  common,  and  the  use 
of  the  word  '  child.'  Both  these  circumstances  might,  not 
unreasonably,  apply  to  the  mode  in  which  the  testator  in- 
tended the  heirs  of  the  body  to  take  (a  mode  which  the 
law  would  not  allow),  and  by  no  means  clearly  shewed  that 
he  meant  to  limit  those  words  to  the  children  of  W.  W. 
only,  excluding  their  descendants,  and  to  devise  over  the 
estate  before  there  should  be  a  total  failure  of  the  descend- 
ants of  W.  W. — a  6onclusion  to  which  all  the  various  in- 
conveniences so  forcibly  pointed  out  in  that  argument 
would  lead.  Another  instance  of  the  application  of  the  rule 
with  which  we  began,  may  be  found  in  that  class  of  cases  in 
which  '  sons '  or  '  children,*  which  in  their  proper  sense  are 
words  of  purchase,  have  been  held  to  be  words  of  limitation. 
There,  in  like  manner,  it  must  be  demonstrated  from  the 
will  affirmatively  and  clearly  that  by  these  expressions  the 
testator  meant  all  the  descendants  of  the  body  to  take  as 
heirs.  There  is,  however,  a  third  class  of  cases,  where  a  tes- 
tator uses  in  his  will  an  expression  in  its  ordinary  use  not  of 
a  technical  nature,  and  capable  of  more  meanings  than  one. 
Now,  here,  the  investigation  takes  a  different  course.  It 
will  be  merely  directed  to  the  solution  of  the  question  in 
what  sense  the  testator  intended  to  use  the  expression,  and 
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to  ascertain  whether  the  evidence  preponderates  in  favour         1843. 
of  the  one  rather  than  the  other  meaning  or  meanings  of    q^^^jj^qo,, 
the  word  in  question;   regard  being  always  had  to  the  «• 

prima  facie  sense,  or  to  that  in  which  the  word  is  most  or- 
dinarily used,  in  weighing  the  evidence  contained  in  the 
will  upon  which  the  Court  is  ultimately  to  decide.  The 
first  point,  therefore,  to  be  considered  is — ^whether  '  issue ' 
be  a  word  of  this  nature.  Now,  we  think  that  this  suffici- 
ently appears,  from  referring  to  the  various  authorities. 
The  first  is  the  statute  De  Donis,  13  Ed.  1,  c.  1,  in  which  this 
word  is  used,  and  in  which  it  sometimes  means  children, 
and  sometimes  all  the  descendants,  according  to  the  con- 
text in  which  it  is  found.  Thus,  after  stating  the  cases  of 
estates  upon  condition,  &c.,  it  proceeds  thus : — '  In  all  the 
cases  aforesaid,  after  issue  begotten  and  born  (post  prolem 
suscitatam  et  exeuntem)  between  them  to  whom  the  lands 
were  given  under  such  condition  heretofore,  such  feofiTees 
had  power  to  alien.'  There,  it  is  plain,  issue  means  child^ 
for  the  power  exists  as  soon  as  a  child  is  born.  Again,  the 
statute  speaks  of  land  reverting  to  the  donor :  '  If  issue 
fail,  in  that  there  is  no  issue  at  all,  or,  if  any  issue  be,  and 
fail  by  death,  or  heir  of  the  body  of  such  issue  failing/  In 
this  one  sentence  the  word  is  used  in  two  senses — first,  as 
intending  all  descendants — and,  secondly,  as  including  the 
children  only.  And  here,  too,  the  Latin  word  used  in  the 
original  is  not  '  proles,'  as  before,  but '  exitus'  throughout 
the  sentence.  This  appears  a  decisive  authority  for  its 
double  meaning,  and  the  books  abound  with  others  to  the 
same  effect.  In  all  of  them  it  is  treated  as  a  word  capable 
of  being  used  in  different  senses,  either  as  including  all 
descendants,  in  which  case  it  is  of  course  a  word  of  limita- 
tion, or  as  confined  to  immediate  descendants,  or  some  par- 
ticular class  of  descendants  living  at  a  given  time.  Proba- 
bly it  will  be  found  most  frequently  used  in  the  former 
sense,  and  it  therefore  most  frequently  has  the  effect  of 
giving  an  estate-tail  to  the  ancestor.     It  might,  even,  per- 
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1843.  haps,  be  conceded  that  this  is  primft  facie  its  meaning.  But 
Gbbknwood  *^®  authorities  clearly  shew,  that,  whatever  be  the  prim& 
^»  facie  meaning  of  the  word  ^  issue,*  it  will  yield  to  the  inten- 

tion of  the  testator,  to  be  collected  from  the  will ;  and  that 
it  requires  a  less  demonstrative  context  to  shew  such  inten- 
tion than  the  technical  expression  of  *  heirs  of  the  body' 
would  do.  Thus,  in  Roe  d.  Dodson  v.  Grew,  2  Wils.  822,  Lord 
Chief  Justice  Wilmot  says  it  is  a  word  either  of  purchase 
or  limitation  as  will  best  effectuate  the  intention  of  the 
testator :  and  in  Ginger  v.  White,  Willes,  340,  Willes,  C.  J., 
speaking  of  the  word '  issue,'  says: '  It  does  not  ex  vi  termini 
create  an  estate-tail  in  a  wiU,  as  fieirs  of  the  body  do  in  a 
deed,  but  only  where  it  appears  that  the  intent  of  the  testa- 
tor was  that  the  word  should  have  that  construction,  or  at 
least  where  it  does  not  appear  that  the  intent  of  the  testator 
was  otherwise.'  Again,  in  Doe  v,  Collis,  4  T.  R.  294,  Lord 
Kenyon,  after  argument  on  this  very  point,  says  (and  this 
shews  how  important  a  duty  it  is  for  Reporters  to  give  the 
argument  as  well  as  the  judgment),  that,  in  a  will, '  issue' 
is  either  a  word  of  purchase  or  limitation,  as  w£Q  best 
answer  the  intention  of  the  devisor,  though,  in  the  case  of 
a  deed,  it  is  universally  taken  as  a  word  of  purchase.  And, 
in  another  part  of  the  same  case,  comparing  it  with  'heirs 
of  the  body,'  he  says  that  those  words  always  give  way  with 
greater  difficidty  than  the  word 'issue.'  And  the  latest 
case  on  the  subject  contains  a  dictum  of  Sir  Edward  Sug- 
den  to  the  same  effect — JRyan  v.  Cowley,  Cas.  Temp.  Sugd. 
7.  If  this  be  so,  the  Court  in  the  present  case  have  to 
look  to  the  terms  in  this  will  in  order  to  ascertain  whether, 
by  construing  the  word  '  issue'  here  as  a  word  of  purchase 
or  of  limitation,  they  best  effectuate  the  intention  of  the 
devisor.  The  testator  begins  by  devising  an  express 
estate  for  life  to  his  son  Henry  James.  He  then  devises  in 
remainder  to  his  lawful  issue.  If  it  stopped  there,  it  would 
be  an  estate  tail :  for,  the  word  '  issue'  might  include  all 
descendants;  and  here,  all  being  unborn,  no  assignable 
reason  could  exist  for  distinguishing  between  any  of  them. 
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And  then  the  rule  in  SheUey's  Case^  1  Bep.  93,  would  apply,  1843. 
and  would  convert  the  estate  for  life  previously  given  into  QiuwNwoon 
an  estate-tail.  But  the  testator  then  adds,  '  and  their  re«  _  ^- 
spective  heirs,  in  such  shares  and  proportions,  and  subject 
to  such  charges,  as  he  the  said  Henry  James  should  by 
will  or  deed  appoint.'  Now,  according  to  the  case  of  Hock" 
ley  V.  Mawbey,  8  Bro.  C.  C.  82, 1  Ves.  143,  the  effect  of  this 
clause  would  be  to  give  the  objects  of  the  power  an  in- 
terest in  an  equal  distributive  share,  in  case  the  power  were 
not  executed.  The  clause,  therefore,  is  equivalent  to  a  de- 
claration by  the  testator,  that  the  issue  and  their  respect- 
ive heirs  should  take  equal  shares,  but  that  Henry  James 
should  have  a  power  of  distributing  amongst  them  the 
estate  in  unequal  shares,  if  he  thought  fit.  Now,  if  issue 
be  taken  as  a  word  of  limitation,  the  word  '  heirs'  would  be 
first  restrained  to  *  heirs  of  the  body,'  and  then  altogether 
rejected  as  unnecessary.  The  word  'respective'  could  have 
no  particular  meaning  annexed  to  it,  and  the  apparent  in- 
tention of  the  testator  to  give  to  Henry  James  for  life,  and 
afterwards  to  distribute  his  property  in  shares  amongst  the 
issue,  would  be  frustrated.  On  the  other  hand,  if  issue  be 
taken  as  a  word  of  purchase,  designating  either  the  imme- 
diate issue  or  those  living  at  the  death  of  Henry  James,  the 
apparent  intention  will  be  effectuated,  and  all  these  words 
will  have  their  peculiar  and  ordinary  acceptation.  If,  then, 
the  will  stopped  here,  it  would  seem  clear  that  the  Court 
ought  to  read  'issue'  as  a  word  of  purchase.  Then  comes 
the  devise  over — '  But,  in  case  my  son  Henry  James  shall 
not  marry  and  have  issue  who  shall  attain  the  age  of  twenty- 
one,  then  I  give  and  devise  to  my  son  Oswald  in  fee.' 
Now,  the  effect  of  such  a  clause,  if  superadded  to  a  re- 
mainder to  children,  would  be  to  shew  an  intention  to  give 
a  fee  to  the  children  on  their  attaining  twenty-one.  And  if 
by  the  former  part  of  the  will  the  same  estate  has  been 
given,  it  does  not  appear  to  be  sound  reasoning  to  draw 
the  oonclusioB  that  such  a  clause  can  convert  the  estate 
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1843.       previously  given  into  an  estate-tail.     In  fact,  the  case  of 

G^ebnwT'd    ^^  ^'  ^^''^^^^h  6  T.  R.  30,  is  a  distinct  authority  on  this 

V'  part  of  the  case.     Upon  the  whole,  therefore,  we  have  no 

■  ^tuTH  unci  T. 

doubt  in  this  case  that  the  testator's  intention  was  not  to 
give  his  son  an  estate-tail;  and  we  think  that  we  best 
effectuate  that  intention  by  construing  the  words  '  lawful 
issae'  in  this  will,  accompanied  by  their  context,  as  words  of 
purchase ;  and,  in  so  doing,  we  do  not  impugn  the  autho- 
rity of  any  decided  case  to  be  found  in  the  books ;  for,  there 
is  not  one  in  which  these  words  with  such  a  context  as  in 
this  will  have  ever  been  held  to  be  words  of  limitation." 
That  case  and  the  authorities  upon  which  it  reposes  shew 
that  the  word  "  issue''  may  be  either  a  word  of  purchase  or 
of  limitation,  as  will  best  accord  with  the  apparent  inten- 
tion of  the  testator :  if  the  issue  be  living  at  the  time,  the 
devisee  takes  an  estate  for  life  only ;  if  not,  he  takes  an 
estate-tail — Wilde's  Case,  6  Rep.  17.  Had  the  words  here, 
instead  of  "  issue,"  been  "  heirs  of  the  body,*'  the  first 
taker  would  have  had  an  estate  for  life,  the  second  an 
estate-taiL  In  Doe  d.  Long  v.  Laming,  2  Burr.  1100,  which, 
notwithstanding  the  doubts  of  a  very  learned  author  (see 
Jarman  on  Wills,  287),  has  been  cited  as  law  very  recently, 
the  testator  devised  gavelkind  lands  to  his  niece  A.  and  the 
heirs  of  her  body  lawfully  begotten  or  to  be  begotten,  as 
well  females  as  males,  and  to  their  heirs  and  assigns  for  ever, 
to  be  divided  equally,  share  and  share  alike,  as  tenants  in 
common :  A.  died  in  the  testator's  life-time :  and  the  words 
"  heirs  of  the  body"  were  held  to  be  words  of  purchase.  Lord 
Mansfield  there  says  :  *'  It  is  clear,  that,  where  an  estate  is 
given  to  the  ancestor '  and  his  heirs'  (either  general  or  spe- 
cial), the  term  denotes  the  quantity  of  the  estate  which  the 
ancestor  takes,  viz.  either  fee-simple  or  fee-tail.  It  is  clear, 
too,  that  a  person  to  take  as  a  purchaser  may  be  described 
from  every  course  of  descent,  as  heir-at-law,  heir  in  borough 
English,  heir  or  heir  male  of  the  body.  By  an  antient 
maxim  of  law,  although  the  estate  be  limited  to  the  ances- 
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tor,  expressly  ^  for  life,  and,  after  his  death,  to  his  Tieirs'  (ge- 
neral or  special),  the  heir  shall  take  by  descent,  and  the  fee 
shall  Test  in  the  ancestor.  This  maxim  was  originally  in- 
troduced in  favour  of  the  lord,  to  prevent  his  being  deprived 
of  the  fruits  of  the  tenure ;  and  likewise  for  the  sake  of 
specialty  creditors.  The  ancestor,  had  the  limitation  been 
construed  a  contingent  remainder,  might  have  destroyed  it 
for  his  own  benefit.  If  he  did  not  destroy  it,  the  lord 
would  have  lost  the  fruits  of  his  tenure,  and  the  specialty 
creditors  their  debts.  Therefore  the  law  said,  '  Be  the  in- 
tention as  it  may,  where  an  estate  is  given  to  the  ancestor 
and  his  heirs,  the  fee  shall  vest  in  him.'  The  reason  of  this 
maxim  has  long  ceased ;  because  tenures  are  now  abolished, 
and  contingent  remainders  may  be  preserved  from  being 
defeated  before  they  come  in  esse :  yet,  having  become  a 
rule  of  property,  it  is  adhered  to  in  all  cases  literally  within 
it,  although  the  reason  has  ceased.  But,  where  there  are 
circumstances  which  take  the  case  out  of  the  letter  of  this 
rule,  it  is  departed  from  in  favour  of  intention,  because  the 
reason  of  the  rule  has  ceased.  In  the  case  of  Bagsliaw  v. 
Spencer,  all  the  cases  upon  this  subject  were  ransacked  and 
thoroughly  considered :  and  Lord  Hardwicke  held  that 
heirs  of  the  body  (after  an  estate  for  life  to  the  father)  should 
be  construed  words  of  purchase.^'  There  is  no  case  to  be 
found  that  at  all  controverts  this  position — that,  if  lands 
are  devised  to  A.  for  life,  and,  from  and  after  his  decease, 
to  the  heirs]  of  his  body,  and  there  are  no  words  of  limita- 
tion superadded,  and  no  devise  over,  the  first  taker  has  an 
estate  for  life  only.  Here  the  devise  is,  to  Jonas  Green- 
wood for  life,  and,  &om  and  after  his  decease,  to  all  and 
every  the  issue  of  the  body  of  Jonas  Greenwood,  share  and 
share  alike,  as  tenants  in  common,  and  the  heirs  of  such 
issue :  and  there  is  no  limitation  over.  There  are  cases  in 
which  words  of  distribution  have  been  held  insufficient  to 
defeat  the  rule  in  Shelley's  Case,  1  Bep.  93.  Of  these  the 
principal  authorities  are  Doe  d.  Bosnall  v.  Harvey,  4  B.  &; 
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1843.  C.  610,  7  D.  &  R.  78,  and  Jesson  v.  Wright,  2  Bligh,  1 1 
Gjubknwood  ^^^  neither  of  them  touches  the  present  case;  in  the 
_     V'  fonner,  the  circumstances  were  yery  peculiar,  and  in  the 

latter  there  were  no  words  of  limitation  over. 

Charmell,  Serjeant  {JV,  Rogers  was  with  him),  for  the 
defendant. — Under  this  will  Jonas  Greenwood  took  an 
estate-tail.  It  is  impossible  to  adopt  any  construction 
that  will  give  effect  to  every  word  of  the  instrument :  some 
must  be  rejected.  Notwithstanding  the  case  of  LeeB  t. 
Mosley,  1  Younge  &  C.  589,  upon  which  so  much  reliance 
is  placed  on  the  other  side,  it  is  perfectly  clear,  that,  primft 
facie,  the  words  ''issue,'*  "issue  of  the  body,**  and  "heirs 
of  the  body,**  import  an  estate-tail.  The  object  of  the  tee* 
tator  here  was,  to  benefit  Jonas  Greenwood  and  his  issue 
indefinitely.  lie  must  be  presumed  to  have  known,  that^ 
if  any  part  of  the  devise  failed  to  take  effect,  the  property 
would  go  to  his  own  right  heirs.  The  ground  upon  which 
the  decision  of  Lord  Thurlow  in  Hockley  v.  Mawbey,  8  Bwx 
C.  C.  82,  I  Yes.  jun.  143,  proceeded,  was,  that  there  was  a 
power  of  appointment  to  distribute  the  shares,  which  con* 
clusively  shewed  that  an  estate  for  life  only  passed.  "  It 
was  evident,**  said  his  lordship,  ''that  the  testator  did  not 
intend  the  property  to  go  to  the  issue  as  heirs  in  tail ;  for, 
he  meant  that  they  should  take  distributively,  and  aeocNrd- 
ing  to  the  proportions  to  be  fixed  by  the  son ;  and  that  it 
had  often  been  decided,  that,  where  the  gift  was  in  that 
way,  the  parties  must  take  as  purchasers.**  In  Doe  d.  Cole 
V.  Goldsmith,  7  Taunt.  209,  2  Marsh.  517,  where  a  testator 
devised  his  lands  to  his  son  F.,  to  hold  to  him  and  his  as- 
signs for  his  natural  life,  and,  immediately  after  his  decease, 
devised  the  same  unto  the  heirs  of  his  body  lawfully  to  be 
begotten,  in  such  parts,  shares,  and  proportions,  manner 
and  form,  as  F.  should  by  will  or  deed  devise  or  appoint, 
and,  in  default  of  such  heirs  of  his  body  lawfully  to  be  be- 
gotten, then,  immediately  after  his  decease,  the  testator 
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devised  tlie  premises  oyer  to  another  soiij  J.^  in  fee — ^it  1843. 
was  held  that  F.  took  an  estate-tail;  Oibbs,  C.  J.^  obserr- 
ing  that  it  was  the-  testator's  evident  intention  that  the 
estate  should  not  go  over  to  J.  until  all  the  "  heirs  of  the 
body  **  of  F.  were  extinct.  Doe  d.  Long  t.  Lammg,  2  Burr. 
1100^  is  inconsistent  with  many  of  the  more  recent  au- 
thorities^ and  especially  with  Doe  d.  Boenatt  v.  Harvey,  4 
B.  &  C.  610,  7  D.  &  B.  78,  and  Jesson  y.  WriglU,  2  Bhgb, 
1.  In  Doe  d.  Bosnall  y.  Harvey ,  the  testatcnr  devised  his 
real  estate,  subject  to  his  debts  and  legacies,  to  T.  for  the 
term  of  his  natural  life,  and,  after  the  det^mination  of 
that  estate,  to  A.  and  B.  and  their  heirs,  during  the  fife  of 
T.,  to  preserve  eontingent  remainders ;  and,  after  the  de- 
cease of  T.,  the  testator  devised  the  same  to  and  among  all 
and  every  the  heirs  of  the  body  of  T.,  as  well  female  as 
male,  lawfully  to  be  begotten,  such  heirs,  as  well  female  as 
male,  to  take  as  tenants  in  common,  and  not  as  joint  te- 
nants; and,  for  default  of  such  issue,  over :  the  lands  were 
gavelkind:  and  it  was  held  that  T.  took  an  estate-tail; 
Abbott,  C.  J.,  observing,  that,  "  though  the  heirs  could  not 
take  by  descent  as  tenants  in  common,  but  would  be  co- 
parceners, yet  it  was  not  to  be  inferred,  because  they  could 
not  take  in  the  particular  mode  prescribed  by  the  testator, 
that  therefore  they  were  not  to  take  at  sXi,"  In  Jesson  v. 
Wright f  the  testator  devised  to  W.  certain  real  estate  for 
the  term  of  his  natural  life,  he  keeping  the  buildings  in 
tenantable  repair,  and,  after  W/s  decease,  devised  the  same 
to  the  heirs  of  the  body  of  W,  lawfully  issuing,  m  svch  shares 
and  proportions  as  W.  by  deed  or  will  should  appoint ,  and, 
for  want  of  such  appointment,  then  to  the  heirs  of  the  body 
of  W.  lawfully  issuing,  share  and  share  alike,  as  tenants  in 
common,  and,  if  but  one  child,  the  whole  to  such  only  child ; 
and  for  want  of  stich  issue,  over.  It  was  held  by  the  Court 
of  King's  Bench— see  Doe  d.  Wright  v.  Jesson,  5  M.  &  Sel. 
95 — that  W.  took  an  estate  for  life  only,  with  remainder 
to  his  children  for  life  as  tenants  in  common.    A  writ  of 
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1843.         error  was  brought  in  the  House  of  Lords^  and  that  ded- 
^^     "^     '      sion  was  reversed — See  2  Bligh^  1.     ''  Children/'  said 
V.  Lord  Eldon,  "  are  included  undoubtedly  in  heirs  of  the 

body;   and^  if  there  had  been  but  one  child,  he  would 
have  been  heir  of  the  body^  and  his  issue  would  have 
been  heirs  of  the  body ;  but,  because  children  are  included 
in  the  words  *  heirs  of  the  body/  it  does  not  follow  that  *  heirs 
of  the  body*  must  mean  only  children^  where  you  can  find 
upon  the  will  a  more  general  intent  comprehending  more 
objects.     Then,  the  words  *for  want  of  such  issue,*  which 
follow^  it  is  said,  mean  '  for  want  of  children  i'  because  the 
word  such  is  referential^  and  the  word  child  occurs  in  the 
limitation  immediately  preceding.     On  the  other  hand,  it 
is  argued  that  heirs  of  the  body  being  the  general  descrip- 
tion of  those  who  are  to  take,  and  the  words  '  share  and 
share  alike,  as  tenants  in  common,'  being  words  upon 
which  it  is  difficult  to  put  any  reasonable  construction, 
children  would  be  merely  objects  included  in  the  descrip- 
tion, and  so  would  an  only  child.      The  limitation,  'if 
but  one  child,  then  to  such  only  child,'  being,  as  they  say, 
the  description  of  an  individual  who  would  be  compre- 
hended in  the  terms  '  heirs  of  the  body,'  for  '  want  of  such 
issue,'  they  conclude,  mv^t  mean  ^for  want  of  heirs  of  the 
body  J     If  the  words  '  children '  and  '  child '  are  so  to  be 
considered  as  merely  within  the  meaning  of  the  words  Jieirs 
of  the  body,  which  words  comprehend  them  and  other  ob- 
jects of  the  testator's  bounty  (and  I  do  not  see  what  right 
I  have  to  restrict  the  meaning  of  the  word  issu£\  there  is 
an  end  of  the  question."      And  Lord  Bedesdale  said: 
"  There  is  such  a  variety  of  combination  in  words  that  it 
has  the  effect  of  puzzling  those  who  are  to  decide  upon  the 
construction  of  wills.     It  is  therefore  necessary  to  establish 
rules,  and  important  to  uphold  them,  that  those  who  have 
to  advise  may  be  able  to  give  opinions  on  titles  with  safety. 
From  the  variety  and  nicety  of  distinction  in  the  cases,  it  is 
difScult  for  a  professional  adviser  to  say  what  is  the  estate 
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of  a  person  claiming  under  a  will.  It  cannot  at  this  day  be  1843. 
argued,  that,  because  the  testator  uses  in  one  part  of  his  QaMNwooo 
will  words  having  a  clear  meaning  in  law,  and  in  another  ^^  *• 
part  other  words  inconsistent  with  the  former,  that  the  first 
words  are  to  be  cancelled  or  overthrown.  In  Colson  v. 
Colson,  2  Stra.  1125,  it  is  clear  that  the  testator  did  not 
mean  to  give  an  estate-tail  to  the  parent.  If  he  meant 
anything  by  the  interposition  of  trustees  to  support  con- 
tingent remainders,  it  was  clearly  his  intent  to  give  the 
parent  an  estate  for  life  onjy.  It  is  dangerous,  where 
words  have  a  fixed  legal  effect,  to  suffer  them  to-  be  con- 
trolled without  some  clear  expression  or  necessary  impli- 
cation. In  this  case,  it  is  argued  that  the  testator  did  not 
mean  to  use  the  words  '  heirs  of  the  body '  in  their  ordinary 
legal  sense,  because  there  are  other  inconsistent  words ; 
but  it  only  follows  that  he  was  ignorant  of  the  effect  of  the 
one  or  of  the  other.  All  the  cases  but  Doe  d.  Strong  v. 
Gojf,  11  East,  668,  decide  that  the  latter  words,  unless 
they  contain  a  clear  expression  or  a  necessary  implication 
of  some  intent  contrary  to  the  legal  import  of  the  former, 
are  to  be  rejected.  That  the  general  intent  should  over- 
rule the  particular,  is  not  the  most  accurate  expression  of 
the  principle  of  decision.  The  rule  is,  that  technical  words 
shall  have  their  legal  effect,  unless  from  subsequent  incon- 
sistent words  it  is  very  clear  that  the  testator  meant  other- 
wise. In  many  cases — in  all,  I  believe,  except  Doe  d. 
Strong  v.  Goff,  it  has  been  held  that  the  words  '  tenants  in 
common '  do  not  overrule  the  legal  sense  of  words  of  set- 
tled meaning.  In  other  cases,  a  similar  power  of  appoint- 
ment has  been  held  not  to  overrule  the  meaning  and  effect 
of  similar  words.  It  has  been  argued  that  heirs  of  the 
body  cannot  take  as  tenants  in  common ;  but  it  does  not 
follow  that  the  testator  did  not  intend  that  heirs  of  the 
body  should  take,  because  they  cannot  take  in  the  mode 
prescribed.  This  only  follows,  that,  being  given  to  heirs 
of  the  body,  he  could  not  modify  that  gift  in  the  two  dif- 


6S4  IN  THB  COMMON  PLEAS, 

1843.  ferent  ways  which  he  desired,  and  the  words  ofmodificatiom 
are  to  be  refected.  Those  who  decide  upon  such  cases 
ought  not  to  rely  on  petty  distinctions,  which  only  mislead 
parties;  but  look  to  the  words  used  in  the  will.  The 
words  'for  want  of  weh  issue'  are  far  from  being  suffi- 
cient to  overrule  the  words  '  heirs  of  the  body/  They 
have  almost  constantly  been  construed  to  mean  an  indefi« 
nite  £ediure  of  issue,  and  of  themselves  have  frequently 
been  held  to  give  an  estate-tail.  In  this  case,  the  words 
'  such  issue '  cannot  be  construed  '  children,'  except  by 
referring  to  the  words  *  heirs  of  the  body,'  and  in  referring 
to  those  words  they  shew  another  intent.  The  defendants 
in  error  interpret  'heirs  of  the  body'  to  mean  children 
only,  and  then  they  say  the  limitation  over  is  in  defieiult  of 
children ;  but  I  see  no  ground  to  restrict  the  words  *  heirs 
of  the  body '  to  mean  children  in  this  wilL"  But,  assum- 
ing that  the  case  of  Doe  d.  Long  y.  Laming  is  not  at  vi^ 
riance  with  Doe  d.  Bosnall  v.  Harvey  and  Jesson  v.  Wright, 
still  the  peculiarity  of  the  language  in  the  will  in  that  case 
will  prevent  its  having  any  material  application  here.  In 
GoodrigU  d.  LUk  v.  Pulbfn,  2  Lord  Baym.  1437,  2  Stra. 
729,  where  the  testator  devised  lands  to  N.  for  life,  and, 
after  his  decease,  unto  the  heirs  male  of  the  body  o[  N.  law- 
fully  to  be  begotten,  and  his  heirs  for  ever,  but,  if  N. 
should  happen  to  die  without  such  heir  male,  then  over — 
the  Court  held  that  the  devise  vested  an  estate-tail  in  N. 
So,  in  Wright  j.  Pearson,  1  Eden,  119,  Ambler,  858,  where 
the  devise  was  to  B*.  and  his  assigns  for  his  Ufe,  remainder 
to  trustees  to  support  contingent  remainders,  remainder  to 
the  use  of  the  heirs  male  of  the  body  of  B.  lawfully  to  be 
begotten,  and  their  heirs ;  provided,  that,  in  case  B.  should 
die  without  leaving  any  issue  male  of  his  body  living  at  his 
death,  then  the  testator  subjected  the  premises  to  certain 
charges,  and,  in  default  of  such  issue  male  of  B.,  he  devised 
the  premises  to  certain  grandchildren,  or  such  of  them  as 
should  be  living  at  the  time  of  the  fidlure  of  issue  of  B. : 
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Lord  Keeper  Henley  held  it  to  be  an  estate-tail  in  R.         1843. 
Again,  in  Derm  d.  Geering  v.  Shenton,  C!owp.  410,  where    g«bbnwood 
the  testator  devised  lands  to  S.  to  hold  to  him  and  ifie  ^' 

RoTHTTflLI.. 

heirs  of  his  body  lawfully  to  be  begotten,  and  their  heirs 
for  ever,  chargeable  with  an  annuity  to  M.  for  life ;  but,  in 
case  S.  should  die  without  leaving  issue  of  his  body,  then 
the  testator  devised  the  lands  to  W.  and  his  heirs,  charge- 
able as  aforesaid,  and  also  subject  to  the  payment  of 
100/.  to  A.  mthin  one  year  afier  W.  or  his  heirs  should  be» 
come  possessed  of  the  premises;  it  was  contended,  on  the 
authority  of  Doe  d.  Long  v.  Laming,  that  the  words  heirs 
of  the  body  might  be  words  of  purchase,  with  these  super- 
added words  of  limitation,  and  that  this  construction  was 
much  strengthened  by  the  circumstance  of  the  legacy  of 
100/.,  which  must  have  referred  to  a  dying  without  issue  at 
the  death,  and  not  to  an  indefinite  failure  of  issue,  which 
might  happen  a  hundred  years  thence :  but  the  Court  of 
King's  Bench  held  it  to  be  a  clear  estate-tail  in  S.  The 
case  of  Loddington  v.  Kime,  1  Salk.  224,  1  Lord  Baym.  203, 
is  quite  irreconcileable  with  King  v.  Burchett,  I  Eden,  424, 
Ambl.  379.  There,  the  testator  devised  to  J.,  for  his  life^ 
and,  after  the  determination  of  that  estate,  unto  the  issue 
male  of  the  body  of  J.  lawfully  to  be  begotten,  and  to  their 
heirs,  and,  for  want  of  such  issue,  over ;  and,  if  J.  or  his 
issue  should  alien  the  premises,  they  were  charged  with 
2000/.  Lord  Keeper  Henley  held  that  J.  was  tenant  in 
tail,  and  that  the  proviso  was  repugnant  and  void.  In  Roe 
d.  Dodson  v.  Grew,  2  Wils.  322,  Wilmof  s  Notes,  272,  where 
the  testator  devised  unto  his  nephew  G.  for  his  natural  life, 
and,  after  his  decease,  to  the  use  of  the  male  issue  of  his  body 
lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  issue  male,  and,  for  want  of  such  issue,  then  over — ^the 
Court  of  Common  Pleas  held  that  O.  took  an  estate-tail. 
Wilmot,  C.  J.,  said  that  the  intention  certainly  was  to 
give  G.  an  estate  for  life  only;  but  the  intention  also  was^ 
that,  as  long  as  he  had  any  issue  male,  the  estate  should 
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1843.        not  go  over;  and^  if  we  balance  the  two  intentions^  the 
Gmbmwood    '''^igh^icr  is  that  all  the  sons  of  G.  should  take  in  succession. 
*•  Clive,  J.,  said  too  great  a  regard  had  been  paid  to  the  su- 

peradded  words,  ''heirs  male  of  the  body  of  such  heirs 
male.''  Bathurst,  J.,  laid  it  down  as  a  rule,  that,  where 
the  ancestor  takes  an  estate  of  freehold,  if  the  word  "issue*' 
in  a  will  comes  after,  it  is  a  word  of  limitation.  And  Gould, 
J.,  observed  that  the  word  is  used  in  the  statute  De  Donis 
promiscuously  with  the  word  "heirs;"  that  i?ie  term  "is" 
sue  "  comprehends  the  whole  generation  as  well  as  the  word 
"heirs*'  [of  the  body], and,  in  his  judgment,  the  word  "issue" 
was  more  properly  a  word  of  limitation  than  a  word  of  pur- 
chase. In  Doe  d.  Blandford  v.  Applin,  4i  T.  R.  82,  the  tes- 
tator devised  an  estate  at  A.  to  W.  for  life,  and,  after  his 
decease,  to  and  amongst  his  issue,  and,  in  default  of  issue^ 
then  over;  and  it  was  held  that  W.  took  an  estate-tail. 
Grose,  J.>  there  refers  the  decision  to  the  broad  ground  that 
the  word  issue  was  a  word  of  limitation,  and  differed  from 
cAiWrc»— citing  the  declaration  of  Rainsford,  J.,Finch,  282, 
"that  the  word  issue  is  ex  vi  termini  nomen  coUectivum, 
and  takes  in  all  issues  to  the  utmost  extent  of  the  family, 
as  far  as  the  words  heirs  of  the  body  would  do"  Lord 
Kenyon  said :  "  The  great  question  in  this  case  is,  what 
estate  W.  Dymock  took  under  the  will.  In  the  first  clause 
the  estate  is  expressed  to  be  given  only  during  his  na- 
tural life,  but,  in  the  next  limitation,  it  is  to  go  to  his 
issue,  and  in  default  of  issue  only  was  it  to  go  over :  it  is 
clear,  therefore,  from  the  whole  of  the  will  that  the  de- 
visor did  not  intend  that  it  should  go  over  to  those  in  re- 
mainder until  after  a  general  failure  of  issue  in  W.  Dy- 
mock.'* So,  here,  it  plainly  was  not  the  intention  of  the 
testator  that  the  estate  should  go  to  his  heirs  until  after  a 
general  failure  of  issue  of  Jonas  Greenwood.  In  Denn  d. 
fFebb  V.  Puckey,  5  T.  R.  299,  the  testator  devised  to  his 
grandson  N.  for  life,  without  impeachment  of  waste,  and, 
after  his  decease,  to  the  issue  male  of  his  body  lawfully  be- 
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gotten^  and  to  the  heirs  and  assigns  of  such  issue  male  for        1843. 
ever;   and,  in  default  of  such  issue  male,  then  over.     N.    gmbnwood 
suflfered  a  recovery,  and  the  question  raised  was,  whether,  •• 

under  the  devise,  he  was  tenant  in  tail  or  tenant  for  life 
only.  The  Court  held  that  the  general  intention  of  the 
testator  was  that  the  male  descendants  of  his  grandson  N. 
should  take  the  estate,  and  that  none  of  those  to  whom  the 
subsequent  limitations  were  given  should  take  until  all 
such  male  descendants  were  extinct ;  and  to  effectuate  this, 
it  was  necessary  to  give  him  an  estate-tail.  So,  in  Frank  v. 
Stovin,  3  East,  544,  where  a  testator  devised  to  B.  for  life, 
without  impeachment  of  waste,  with  power  to  make  a  joint- 
ure to  any  future  wife,  and,  after  his  decease,  then  to  the 
use  of  the  issue  male  of  the  body  of  B.  lawfully  begotten 
and  to  be  begotten,  and  their  heirs,  and,  in  default  of  such 
issue,  then  over :  B.  had  issue,  and  afterwards  suffered  a 
recovery :  and  Lord  Ellenborough  was  of  opinion  that  the 
case  was  governed  by  Roe  d.  Dodson  v.  Gr&a,  and  accord- 
ingly that  B.  took  an  estate  tail.  Again,  in  Mogg  v.  Mogg, 
1  Meriv.  654,  where  the  testator  devised  the  residue  of 
his  messuages  &c.  equally  among  the  child  or  children  be- 
gotten and  to  be  begotten  of  S.,  during  his,  her,  and  their 
life  and  lives,  and,  after  the  decease  of  such  child  and  child- 
ren, he  gave  the  same  unio  the  lawful  issue  of  such  child  and 
children  of  S.,  to  hold  unto  such  issue,  his,  her,  and  their 
Jieirs,  as  tenants  in  common,  without  survivorship,  and,  in 
default  of  such  issue,  oyer :  the  Court  of  King^s  Bench  cer- 
tified that  the  children  of  S.  took  estates-tail.  In  Wardv, 
Bevil,  1  Y.  &  J.  512,  the  testator  devised  a  messuage,  &c., 
called  B.,  to  his  son  W.  during  his  life,  adding,  '^  in  case  he 
has  issues,  then  it  is  my  will  that  they  should  jointly  in- 
herit the  same  after  his  decease.^'  After  other  bequests,  the 
testator  devised  over  the  whole  of  his  property,  upon  W.'s 
dying  without  issue :  and  it  was  held  by  Alexander,  C.  B., 
that  W.  took  an  estate-tail  in  B.  In  the  recent  case  of 
Tate  V.  Clarke,  1  Beavan,  100,  the  devise  was  to  the  testa- 
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1843.         tor's  widow  for  life^  with  remainder  to  trustees  and  their 
G^^Iwoop     executors,  to  pay  costs,  &c.,  and  to  divide  the  residue  of 
V.  the  rents  amongst  all  the  testator's  brothers  and  sisters 

''who  should  be  living  at  the  time  of  the  decease  of  his 
(the  testator's)  wife,  and  to  their  issue,  male  and  female, 
after  the  respective  deceases  of  his  said  brothers  and 
sisters,  for  ever,  to  be  equally  divided  between  and  among 
them/^  And  the  Master  of  the  RoUs  (Lord  Langdale)  hehl 
that  the  words  **  issue  male  and  female  "  were  to  be  con- 
strued as  words  of  limitation,  and  not  of  purchase;  and 
that  the  children  of  a  sister  of  the  testator,  who  died  in  the 
lifetime  of  the  testator,  took  no  interest.  [Maule,  J. — ^The 
words  ''  for  ever  "  must  refer  to  all  descendants.]  They 
are  foUowed  by  words  of  distribution.  His  lordship  said : 
**  The  word '  issue  *  is  a  word  of  limitation,  if  the  context  of 
the  will  does  not  a£ford  sufficient  reasons  to  construe  it 
otherwise.  In  the  present  will,  I  think  that  it  cannot  be 
construed  in  a  sense  different  from  *  heirs  of  the  body;^ 
and,  if  the  words  *  heirs  of  the  body '  had  been  employed,  I 
think  that  neither  the  superadded  words,  primft  fede  de- 
noting distribution,  nor  the  want  of  a  gift  over  in  default 
of  issue,  would  have  afforded  sufficient  reasons  for  con- 
struing the  words  otherwise  than  as  words  of  limitation.** 

*  There  is  nothing  in  the  case  of  Lees  v.  Mosley,  1  Younge  & 

C.  689,  that  is  at  all  inconsistent  with  holding  that  the 
words  here  are  words  of  limitation,  and  that  consequently 
the  devisee  took  an  estate-tail. 

Byles,  Serjeant,  in  reply. — Tatey.  Clarke,  1  Beavan,  100, 
which  is  the  case  most  favourable  to  the  view  of  the  de* 
fendant,  is  hardly  to  be  considered  as  an  authority  upon 
this  point.  Doe  d.  Bosnall  v.  Harvey,  expressly  recognizes 
the  case  of  Doe  d.  Long  v.  Laming',  and  that  case  was  de- 
cided after  Jesson  v.  Wright.  Abbott,  C.  J.,  there  said, 
that,  **  if  the  words  *  heirs  of  the  body '  be  construed  to  be 
words  of  purchase,  the  general  intent  of  the  testator  would 
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be  wholly  defeated."    In  that  case  there  was  a  limitation         1843. 
over;  here  there  is  none:  and  there  there  were  no  super-    grbenwood 
added  words  of  limitation,  as  there  are  in  this  will.  „     »• 

The  following  certificate   was   afterwards  sent  to  the 
Master  of  the  Bolls  : — 

"This  case  has  been  argued  before  us;  and  we  are  of  Certificate, 
opinion  that  Jonas  Greenwood  took  an  estate  for  life  in 
the  devised  premises  under  the  will  of  John  Mitchell. 

"N.  C.  TiNDAL. 

"T.  Erskine. 
*'W.  H.  Maule. 
"C.  Cresswell." 


T 


Doe  d.  Simpson  v.  Hall.  Monday^ 

April  2Srd. 

HIS  was  an  action  of  ejectment  for  a  farm.     The  cause  In  an  action  of 

•    "ii/»         -Tki-rfc              II           A«                ^r     t  ejectment  upon 

was  tned  before  Parke,  B.,  at  the  last  Assizes  at  York,  a  notice  to  quit 

It  appeared  that  the  defendant  had  paid  rent  to  the  lessor  at^of/SJty 

of  the  plaintiff:  and  the  question  was  whether  the  tenancy  P^^r*  i?42,the 

^                                       '                                                                   "  demise  in  the 

had  been  properly  determined.     It  was  proved  by  a  gen*  declaration  was 

•  1                 y              m                  m                  ■•                          tt        t  laid  on  the  30th 

tleman  who  on  that  occasion  acted  as  the  attorney  for  the  of  May,  in  the 

lessor  of  the  plaintiff,  that,  in  October,  1841,  he  at  Simp-  ^^J^etoria 

son's  request  prepared  a  notice  for  the  defendant  to  quit  (1843).   The 

Judge  amended 

at  Old  Lady-Day,  1842,  the  day  corresponding  with  that  the  record  at 

on  which  his  tenancy  commenced;  and  that  he  gave  the  t^^^^ 

notice  to  one  Jowett :  and,  on  cross-examination,  he  stated  I'^/^^/'f?"^ 

"sixth:" — 

that  Jowett  told  him  he  had  given  the  notice  to  a  servant  Held,  that  the 

of  the  defendant,  but  did  not  state  when.     Jowett  could  warranted  hy    . 

not  be  called,  being  a  party  to  the  record.     The  attorney  3*&  4*wm.  4 

further  proved  that  he  had  a  conversation  with  the  de-  ^'  '*2, ».  23. 
fendant  on  Easter  Tuesday>  1842,  the  latter  having  called 
upon  him  respecting  the  notice  to  quit.     And  one  Mus* 

VOL.  VI.  y  Y 
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1843.        grove,  a  valuer,  proved  that  >  the  defeDdant  had  asked  him 
to  value  his  rights  as  outgoing  tenant. 

On  the  part  of  the  defendant  it  was  insisted  that  there 
was  no  evidence  to  prove  either  the  terms  of  the  notice  or 
the  fact  of  service.  The  learned  Baron,  however,  held 
that  the  evidence  was  sufficient  for  this  purpose,  and  the 
notice  to  quit  was  read. 

The  counsel  for  the  defendant  then  called  upon  the 
learned  Baron  to  nonsuit  the  plaintiff,  because  the  demise 
was  laid  on  the  30th  of  May  in  the  sixth  year  of  Queen 
Victoria  (1843),  a  day  not  yet  arrived.  His  lordship 
declined  to  nonsuit,  but  amended  the  declaration  by  sub- 
stituting "  fifth"  for  "  sixth ;"  and  the  jury  returned  a  ver- 
dict for  the  lessor  of  the  plaintiff. 

ChanneU,  Serjeant,  on  a  former  day  in  this  term,  moved 
for  a  new  trial,  on  the  ground  that  there  was  no  evidence 
to  warrant  the  verdict,  and  also  that  the  learned  Baron 
had  exceeded  his  jurisdiction  in  allowing  the  amendment. 
In  Doe  d.  Edwards  v.  Leackf  8  Scott,  N.  B.  509,  3  Man. 
&  Gr.  229,  9  Dowl.  877,  the  demise  was  laid  a  day  too 
soon,  and  the  Judge  having  allowed  the  declaration  to  be 
amended,  this  Court  held  that  the  amendment  was  well 
made.  There,  however,  the  question  arose  upon  a  clause 
of  re-entry  in  a  lease,  which  was  produced :  whereas,  here, 
there  was  no  evidence  upon  which  the  amendmentcould 
be  made— the  learned  Baron  merely  assuming  to  correct  a 
blunder  in  the  declaration.  This  he  clearly  had  no  right 
to  do :  the  statute  3  &  4  Will.  4,  c.  42,  s.  23,  only  au- 
thorizes an  amendment  when  there  is  a  variance  between 
the  evidence  and  the  statement  upon  the  record.  [CresS' 
well,  J. — There  was  evidence  that  the  defendant's  tenancy 
commenced  at  Old  Lady-Day;  and,  assuming  that  there 
was  evidence  to  go  to  the  jury  that  a  proper  notice  to 
quit  had  been  served,  there  was  evidence  that  the  title 
of  the  lessor  of  the  plaintiff  accrued  on  the  day  after 
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Old  Lady-Day,  1842.]  The  day  of  the  demise  is  part  1843. 
of  the  right.  [Tlndal,  C.  J. — Suppose  no  amendment 
had  been  made  :  the  parties  have  virtually  gone  down  to 
trial  with  no  day  laid — an  impossible  day  being  in  effect 
no  day.]  If  the  amendment  had  not  been  made,  the  de- 
fendant might  have  moved  to  arrest  the  judgment.  This 
precise  point  came  under  the  consideration  of  Mr.  Justice 
Coltman  at  the  last  Liverpool  Assizes.  ICoUman,  J. — 
That  is  so ;  and  I  declined  to  allow  the  proposed  amend- 
ment.] 

TiNDAL,  C.  J. — We  will  apply  to  Mr.  Baron  Parke  for 
his  notes,  in  order  to  see  whether  there  was  any  evidence 
to  justify  the  amendment. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  said : — We  have  seen  my  Brother 
Parke's  notes,  and  it  appears  that  the  notice  to  quit,  with 
the  proper  quarter  day  inserted,  was  read  in  evidence; 
and  that  there  was  evidence  that  the  tenant  afterwards 
acknowledged  that  he  was  under  notice  to  quit,  and  talked 
about  the  valuation  of  his  rights  on  quitting.  There  can 
be  no  doubt,  therefore,  that  the  notice  to  quit  was  pro- 
perly received ;  and  consequently  there  is  no  ground  to 
move  for  a  new  trial  as  upon  a  verdict  against  evidence. 
With  respect  to  the  right  to  amend — it  appears  to  us  that 
the  amendment  was  properly  made.  It  certainly  is  a  much 
stronger  thing  to  amend  the  record  where  the  demise  is 
laid  on  a  wrong  but  a  possible  day,  as  in  Doe  d.  Leach  v. 
Edwards,  than  by  inserting  a  day  where  it  has  been  left  in 
blank,  or,  which  is  the  same  thing,  by  substituting  the 
true  day  in  lien  of  an  impossible  one. 

Bule  refused. 
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1843. 

Tuesdayy 
April  26th. 

An  unsacoess- 
fiil  motion  for 
judgment  as  in 
case  of  a  non- 
suit is  no  im- 
pediment to  a 
similar  applica- 
tion in  a  subse- 
quent term, 
upon  afresh 
default. 


Withers  v,  Spooneb. 

VJTASELEE^  Serjeant,  on  a  former  day,  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit  for  an  alleged  de- 
fault in  not  proceeding  to  trial  at  the  sittings  after  the  last 
term. 

Dowlinff,  Serjeant,  shewed  cause. — On  the  fourth  day  of 
last  Hilary  Term,  the  defendant  obtained  a  rule  for  jndg* 
ment  as  in  case  of  a  nonsuit,  which  was  discharged  on  the 
tenth  day,  the  affidavit  not  shewing  that  there  had  been 
any  default.  On  the  eleventh  day  the  motion  was  renewed 
upon  an  amended  affidavit.  That  rule  also  was  discharged, 
it  being  contrary  to  the  practice  of  the  Court  to  permit  a 
second  application  upon  substantially  amended  materials 
in  the  same  term.  On  both  these  occasions  the  costs 
were  made  costs  in  the  cause  (15).  The  present  motion, 
therefore,  which  is  founded  upon  the  same  default,  is 
clearly  irregular.  [Cresswell,  J. — The  objection  to  the 
first  application  was  that  the  affidavit  merely  stated  that 
issue  was  joined  in  last  Trinity  Term,  not  disclosing  whe- 
ther the  cause  was  a  town  or  a  country  cause,  and  conse- 
quently shewed  no  default ;  for,  possibly  the  cause  might 
be  a  country  cause,  and  then  the  plaintiff  would  not  be  in 
default  until  after  the  lapse  of  two  Assizes.  That  objection 
is  now  cured  by  lapse  of  time,  the  second  Assize  having 
passed ;  therefore,  whether  a  town  or  a  country  cause,  there 
is  a  clear  default.]  It  is  not  competent  to  a  party  to  move 
twice  upon  the  same  state  of  facts.  Whatever  the  lapse  of 
time,  there  can  be  but  one  default.  ICoUman,  J. — ^The 
plaintiff  was  guilty  of#  a  fresh  default  in  not  giving  notice 
of  trial  for  the  sittings  after  last  term.]  There  was  no 
time  to  give  notice  of  trial  after  the  discharge  of  the  second 


(16)  See  Withers  v.  Spooner,  ante,  pp.  164, 1C5,  and  2  Dowl.  N.  S.  884. 
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rule.  [Cresswell,  J. — ^Was  that  rule  a  stay  of  the  proceed- 
ings ?]  No.  [Cressweliy  J. — Then  there  was  nothing  to 
prevent  the  plaintiff  from  giving  notice  of  trial.]  Possibly 
he  might  have  been  justified  in  proceedings  but  the  ques- 
tion is — was  he  bound  to  proceed  ? 


1843. 


Withers 

V, 

Spoonbr. 


Gaselee,  Serjeant,  in  support  of  his  rule^  insisted  that 
there  was  a  clear  default^  and  no  excuse  suggested. 

TiNDAL,  C.  J. — The  original  objection  was  a  most  un- 
gracious one.  The  plaintiff  must  give  a  peremptory  un- 
dertaking. 

Rule  discharged  accordingly. 


Chalk  v.  Walton. 

UOWLING^  Seijeant^  moved  for  judgment  on  a  war- 
rant of  attorney  more  than  ten  years  old.  The  warrant  of 
attorney  was  given  to  secure  a  debt  of  50/.  with  interest  at 
5/.  per  cent;  but  the  penalty  was  only  50/.,  the  real 
amount  of  the  debt.  The  learned  Serjeant  mentioned  an 
unreported  case  of  Page  v.  Jadis,  where  this  Court,  in 
Trinity  Term,  1837,  under  similar  circumstances  granted 
a  rule  referring  it  to  the  Master  to  ascertain  what  was  due 
for  principal  and  interest,  and  authorizing  the  entry  of  a 
judgment  for  the  sum  found  due,  though  exceeding  the 
penalty. 

The  Court,  after  consulting  with  the  Masters,  granted 
a  rule  nisi,  which  was  on  a  subsequent  day  (no  cause  being 
shewn)  made — 

Absolute. 


Monday, 
May  Itt. 
A  warrant  of 
attorney  was 
giren  to  secare 
a  certain  sam 
and  interest, 
but  the  penalty 
was  the  amoont 
of  the  debt 
only.    The 
Court  granted 
a  rule  referring 
it  to  the  Master 
to  ascertain  the 
amount  doe  for 
principal  and 
interest,  and 
authorizing  the 
plaintiff  to  enter 
up  jad  j(^ent 
accordingly. 
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7%ur«fajj,  Driver  r.  Pemeller. 

Ma^  IIM.       -^ 

Takiog  a  deda.  JjOMPAS,  Serjeant,  ou  a  former  day  in  this  term,  ob- 

l£e  offiM  is  not  tained  a  rule  calling  upon  the  plaintiff  to  shew  cause  wby 

a  waiver  of  an     ^^  declaration  filed  herein  should  not  be  set  aside  for  irre- 

objection  that 

it  varies  from  gulaiity,  with  costs,  OU  the  ground  of  a  variance  between 
the  description  the  declaration  and  the  writ  of  summons,  the  latter  stating 
of  the  form  of    ^j^  action  to  be  in  debt,  the  former,  on  promises. 

CJuinnell,  Serjeant,  now  shewed  cause,  upon  an  afiSdavit 
stating  that  the  description  of  the  form  of  action  in  the 
process  was  a  clerical  error,  and  that  the  notice  of  decla- 
ration served  on  the  defendant  was  in  conformity  with  the 
declaration  filed. — The  irregularity  complained  of  was 
waived  by  the  defendant's  taking  the  declaration  out  of 
the  office.  [Er^kine,  J. — How  else  could  he  ascertain 
what  the  declaration  contained  ?]  In  Robins  v.  Richards, 
1  Dowl.  378,  it  was  held  that  a  variance  between  the  de- 
scription of  the  form  of  action  stateid  in  the  notice  of  de- 
claration and  in  the  declaration  itself,  is  an  irregularity ; 
but  that  it  is  waived  by  the  defendant's  taking  the  decla- 
ration out  of  the  office.  It  was  there  urged  that  the  de- 
fendant could  only  acquire  a  knowledge  of  the  irregularity 
by  taking  the  declaration  out  of  the  office.  But  Taunton, 
J.,  said :  "  1  have  inquired  as  to  the  practice  of  the  office, 
and  I  find,  that,  though  it  is  not  a  matter  of  right  to  see 
the  declaration,  if  the  defendant  asks  the  nature  of  the 
action,  the  information  is  never  refused.  The  party  might 
therefore  have  had  the  information  on  [without  ?]  taking 
the  declaration  out  of  the  office.  As  he  might  have  had 
the  information,  the  taking  it  out  was  a  waiver  of  the  irre* 
gularity.''  So,  in  Gilbert  v.  Kirkland,  2  Dowl.  153,  where 
the  plaintiff  had  declared  conditionally  after  the  time  for 
the  defendant's  appearance  had  expired,  and  the  defendant 
took  the  declaration  out  of  the  office,  Parke,  J.,  ruled,  that. 
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as  the  defendant  might  have  seen  by  the  indorsement  that        1S43. 


DKiYxa 


the  declaration  was  filed  conditionally^  his  taking  the  de- 

claration  out  of  the  office  was  a  waiver  of  the  irregularity.  "^v. 

Pbmellbr. 

Bampas,  Serjeant,  in  support  of  his  rule. — In  the  cases 
cited  the  objection  was  to  the  notice.  Here,  it  is  the  de- 
claration itself  that  is  bad,  inasmuch  as  it  varies  in  the 
description  of  the  action  from  the  process.  It  would  be 
unreasonable  to  hold  the  taking  the  declaration  out  of  the 
office  to  be  a  waiver  of  such  an  irregularity ;  for,  until  he 
obtains  possession  of  the  declaration,  the  defendant  cannot 
possibly  be  aware  of  its  contents.  ' 

Maule,  J. — I  think  the  objection  is  not  waived  by 
taking  the  declaration  out  of  the  office.  It  is  sometimes 
a  nice  question  whether  the  declaration  is  in  debt  or  as- 
sumpsit (16). 

The  rest  of  the  Court  concurring — 

Rule  absolute  (17). 

( 16)  Cloves  V.  Williams,  5  Scott,  9  Dowl.  107;  Heywood  ▼.  Fayrer, 
68.  1  Dowl.  N.  S.  256. 

(17)  See  Robinson  v.Emngton, 


Ex  parte  Nash.  ITiundt^, 

BMay  \\%h 

Y  an  indenture  bearing  date  the  2nd  of  March,  1829,  The  Court  al. 

Mr.  Charles  Nash  was  articled  to  one  James  Miller, an  at-  ou^dwiof 

tomey.    The  original  articles  were  immediately  after  exe-  *^^®/??'*^^*?®" 

cution  deposited  with  one  William  Anthony,  a  relative  by  2nd  of  March* 

whom  the  money  for  the  stamp-duty  had  been  advanced,  rolled  nanc  pro 

and  were  on  the  20th  of  July  in  the  same  year  stolen,  S^iidt^uSg, 

with  other  property,  from  the  dwelling-house  of  that  per-  g^^**  ^j^  • 

son.     Upon  an  affidavit  of  these  facts,  and  of  the  due  exe*  the  same  year, 

^  i?  j.i_         i.'  1  ^^  indenture 

CUtlOn  01  the  articles —  bad  been  stolen 

(with  other 
property)  from  the  honse  of  the  person  in  whose  hands  it  was  deposited,  and  therefore  could  not 
be  produced. 
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1843. 

£z  parte 
Nash. 


DawUnfff  Serjeant,  moved  for  leave  to  inrol  a  copy  of  the 
articles^  nunc  pro  tunc. — He  referred  to  Ew  parte  Clarke, 
3  B.  &  Aid.  610,  and  Ea  parte  Chapman,  3  Dowl.  562, 
where  similar  applications  were  acceded  to. 


TiNDAL,  C.  J. — The  aflSdavit  (18)  must  bear  date  the  day 
on  which  it  is  sworn.     You  may  take  a  rule,  valeat  quan- 

^""^^  Rule  granted. 

(18)  See  22  Geo.  2,  c.46 ;  34  Geo  3,  c.  14,  s.  2. 


Thursday^ 
May  llth. 

The  defendant 
was,  in  Janu- 
ary, 1836, 
charged  in  exe- 
cution at  the 
■ait  of  the 
plaintiff  for 
61/.  I4«.  upon 
a  judgment  ob- 
tained against 
him  in  June, 
1835.     In 
January,  1843, 

lent  an  attorney  execution,  and  also  claimed  to  be  entitled,  by  virtue  of  the 
StoA?to*in'."  8*»t»*^e  1  *  2  Vict.  c.  110,  s.  17  (19),  to  interest  on  the  judg- 

deavour  to 
effect  a  com- 
promise: the 


IIaigu  V.  Jones. 

IN  January,  1836,  the  defendant  was  charged  in  execu- 
tion upon  a  writ  of  capias  ad  satisfaciendum  for  61/.  14^., 
upon  a  judgment  obtained  against  him  at  the  suit  of  the 
plaintiff  on  the  15th  of  June,  1835.  In  January,  1843, 
the  defendant  wrote  and  also  sent  a  friend  (an  attorney)  to 
the  plaintiff's  attorney,  to  endeavour  to  effect  a  compro- 
mise. The  plaintiff's  attorney  refused  to  receive  less  than 
the  full  amount  for  which  the  defendant  was  charged  in 


ment  at  the  rate  of  4/.  per  cent,  from  the  time  of  entering 

Eromise:  the  it  up  (20) ;  and  he  threatened  to  take  proceedings  against 
itter  declined 
to  take  less  than  the  full  amount  of  the  judgment,  and  claimed  to  be  also  entitled  to  interest 
thereon  at  4/.  per  cent,  from  the  day  on  which  it  was  entered  up  ;  but  it  was  ultimately  agreed 
between  the  two  attomies  that  the  defendant  should  be  discharged  on  payment  of  80/.  That 
sum  was  accordingly  paid,  and  the  defendant  released  from  custody  ;  and  he  afterwards  obtained 
a  rule  calling  on  the  plaintiff's  attorney  to  shew  cause  why  he  should  not  refund  the  sum  re> 
ceired  by  him  for  interest : — ^The  Court  declined  to  interfere,  inasmuch  as  the  payment  was  the 
result  of  an  agreement  between  the  attomies  acting  for  the  respective  parties. 

Qutere,  whether  under  the  circumstances  the  plaintiff  was  in  strictness  entitled  to  interest  on 
the  judgment ;  and,  if  so,  from  what  time  ? 


(19)  Which  enacts  "that  every 
judgment  debt  shall  carry  interest  at 
the  rate  of  41,  per  centum  per  an- 
num from  the  time  of  entering  up 
the  judgment,  or  from  the  time  of 
the  commencement  of  this  act  [the 
Ist  of  October,  1838],  in  cases  of 


judgments  then  entered  up  and  not 
carrying  interest,  until  the  same 
shall  be  satisfied,  and  such  interest 
may  be  levied  under  a  writ  of  exe« 
cntion  on  such  judgment." 

(20)  Sec  Fisher  v.  Dudding,  3 
Scott,  N.  R,  516,  9  Dowl.  872, 
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the  defendant  in  the  insolvent  debtors  court  for  the  pur-  1943. 
pose  of  obtaining  a  vesting  order,  unless  his  demand  were 
complied  with.  It  was  ultimately  arranged  between  theplain- 
tiflfs  attorney  and  the  defendant's  friend  that  the  defendant 
should  be  discharged  from  custody  on  payment  of  80/.,  the 
amount  claimed  by  the  plaintiff's  attorney  for  debt  and 
costs  and  interest  being  85/.  5^.  2d,  The  80/.  having  been 
paid  and  the  defendant  released  from  custody,  a  summons 
was  taken  out  on  the  8th  of  March  last,  calling  upon  the 
plaintiff's  attorney  to  shew  cause  why  he  should  not  re- 
fund to  the  defendant  or  his  attorney  the  sum  of  18/.  69. 
alleged  to  have  been  overpaid,  together  with  costs.  This 
summons  was  heard  before  Lord  Abinger  on  the  11th,  and 
dismissed. 

BompaSy  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  nisi  to  the  same  effect. — He  submitted,  that,  the  de- 
fendant having  been  taken  in  execution  for  the  61/.  14«., 
the  judgment  was  satisfied,  and  that  consequently  the  17th 
section  of  the  1  &  2  Vict,  c.  110,  did  not  apply ;  and  that, 
at  all  events,  the  plaintiff  could  only  be  entitled  to  interest 
from  the  1st  of  October,  1838,  and  therefore,  in  either  case 
an  excessive  amount  had  been  extorted  from  the  defendant 
as  the  price  of  his  liberty. 

Byles,  Serjeant,  now  shewed  cause  upon  an  affidavit 
stating,  that  the  plaintiff's  attorney,  having  discovered  that 
the  defendant  had  become  entitled  to  certain  property  upon 
the  death  of  a  sister,  had  taken  proceedings  in  the  insolvent 
debtors  court  to  obtain  an  order  to  vest  the  defendant's 
estate  in  the  provisional  assignee  under  the  statute  1  &  2 
Yict.c.  110,  8.  36;  that  these  proceedings  were  suspended 
in  consequence  of  the  negotiation  entered  into  by  the  de* 
fendant  for  the  purpose  of  effecting  a  compromise;  and 
that  the  payment  of  the  80/.  was  the  result  of  an  agreement 
between  the  plaintiff's  attorney  and  the  attorney  acting  on 
behalf  of  the  defendant,  entered  into  after  a  full  discussion 
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1843.  between  them  as  to  the  plaintiff's  right  under  the  statute 
to  interest  on  the  judgment — ^The  learned  Serjeant  insisted 
that,  under  the  circumstances,  the  defendant  was  not  en- 
titled to  call  upon  the  Court  to  rescind  the  compact  he  had 
thus  voluntarily  made. 

Bompas,  Serjeant,  in  support  of  his  rule,  contended  that 
the  judgment  having  been  satisfied  by  the  defendant's 
arrest  upon  the  ca.  sa.,  the  plaintiff's  claim  was  limited  to 
the  sum  for  which  the  defendant  was  detained ;  that  the 
language  of  the  17th  section  of  the  1  &  2  Vict.  c.  110,  did 
not  embrace  judgments  entered  up  before  the  passing  of 
that  statute ;  and  that  at  the  most  the  plaintiff  could  only 
be  entitled  to  interest  from  the  day  mentioned  in  that  clause. 

TiNDAL,  C.  J. — It  does  not  appear  to  me  that  in  the  ar- 
rangement entered  into  any  undue  advantage  has  been 
taken  of  the  defendant.  Each  party  was  represented  by 
an  attorney;  and  they,  with  the  statute  before  them,  put 
their  own  construction  upon  it.  The  defendant  was  na- 
turally anxious  to  avert  the  threatened  proceedings  in  the 
insolvent  debtors  court,  which  adhere  to  a  man  through 
life.  Whatever,  therefore,  be  the  true  interpretation  of 
the  statute,  I  am  of  opinion  that  this  is  not  a  case  in  which 
we  ought  to  interfere  to  set  aside  the  agreement. 

CoLTMAN,  J. — The  payment  in  question  was  the  result 
of  an  agreement  entered  into  with  full  deliberation ;  and 
the  defendant  has  received  all  the  advantage  he  contem- 
plated from  it.  I  do  not  say  that  the  plaintiff  was  entitled 
to  interest  upon  the  judgment;  though,  possibly,  had 
the  plaintiff's  administratrix  become  party  to  the  judg- 
ment by  scire  facias,  she  might  have  claimed  interest 
from  the  1st  of  October,  1838.  The  parties,  however, 
came  to  a  compromise,  and,  under  the  circumstances,  I 
think  not  an  unreasonable  one.  I  am  of  opinion  that 
there  is  no  pretence  for  calling  upon  us  to  interfere. 
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Erskine,  J. — I  am  of  the  same  opinion.  The  80/.  were 
voluntarily  paid  under  an  arrangement  with  the  adminis- 
tratrix«  There  is  no  evidence  of  any  duress^  or  of  any  fraud 
having  been  practised  upon  the  defendant.  He  had  kept 
the  plaintiff  out  of  a  sum  that  was  justly  due  to  him  for  a 
great  many  years,  and  therefore  he  might  have  thought 
himself  bound  in  conscience  to  pay  the  interest.  At  any 
rate,  he  entrusted  the  arrangement  to  a  friend,  an  attor- 
ney, who,  after  full  deliberation  with  the  plaintiff's  attor- 
ney, came  to  the  agreement  under  which  the  money  was 
voluntarily  paid.  I  am  of  opinion  that  there  is  no  ground 
for  calling  upon  the  attorney  to  pay  it  back. 


1843. 


Maule,  J. — The  two  attornies  came  to  a  reasonable 
compromise  between  the  parties ;  and  there  is  no  pretence 
for  saying  that  it  was  obtained  by  duress  or  in  any  impro- 
per manner.     The  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


Holt  v.  Eades.  nursday^ 

rp  May  11. 

1  HE  defendant  was  served  on  the  Srd  of  April  with  a  copy  On  the  3rd  of 

of  a  writ  of  summons  tested  "  Sir  Nicolas  Conyngham  Tin-  fendant  waa^* 

dal,  Knight,  at  Westminster,  the  31st  day  of  March,  1843,''  ^py  onJ^^rit 

commanding  the  defendant  to  appear   in  the  Court  of  ofsummona 

Queen's  Bench,  in  an  action  on  promises.    An  appearance  maaded  him  to 

was  accordingly  entered  for  the  defendant  in  the  Court  of  QiS^n'^Bench 

Queen's  Bench.     On  the  1 1th  of  April,  an  appearance  was  co^^^oiTthe' 

llth,  the  plain- 
tiff entered  an  appearance  for  him  according  to  the  itatute,  and  senred  him  with  a  notice  of  decU- 
ration :  on  the  19th,  the  defendant  made  an  unsuccessful  attempt  before  a  Judge  at  Chambers 
to  set  aside  the  notice  of  declaration,  and  on  the  2l8t  applied  to  the  Court : — Held,  that  the 
irregularity  in  the  copy  served  was  waived  by  a  subsequent  admission  of  the  debt  and  a  promise 
to  pay. 

Setnble  (per  Maule  J.)>  that  the  defendant  was  in  time  to  move  until  the  expiration  of  the 
time  for  pleading,  to  set  aside  the  notice  of  declaration,  and  was  not  bound  to  apply  to  set  aside 
the  service  of  the  writ  of  summons. 

Allowing  the  plaintiff  to  enter  an  appearance,  is  not  taking  a  step  in  the  cause  within  the 
neaning  of  the  33rd  rule  of  Hilary  Term,  2  Will.  4. 
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1843.  entered  for  the  defendant  according  to  the  statute^  in  this 
Courts  and  a  notice  of  declaration  served  on  him^  to  plead 
within  four  days.  On  the  19/A^  the  defendant  took  out  a 
summons  calling  upon  the  plaintiff  to  shew  cause  why  the 
notice  of  declaration  and  all  subsequent  proceedings  should 
not  be  set  aside  for  irregularity^  with  costs^  on  the  ground 
that  the  defendant  was  required  to  appear  in  the  Court  of 
Queen's  Bench  by  the  writ  served  upon  him^  in  which  Court 
he  had  appeared.  This  summons  was  attended  before 
Maule^  J.,  on  the  20th^  and  dismissed  without  costs,  on  the 
ground  that  the  defendant  had  by  his  laches  waived  the  ir- 
regularity: and  the  learned  Judge,  at  the  request  of  the 
defendant's  attorney,  by  indorsement  on  the  summons, 
gave  the  defendant  four  days'  time  to  plead. 

Halcomb,  Serjeant,  on  the  2lsi  of  Aprils  obtained  a  rule 
nisi  to  set  aside  the  notice  of  declaration  and  subsequent 
proceedings  for  irregularity. 

Wilde,  Serjeant,  now  shewed  cause. — ^The  motion  is  too 
late.  By  the  33rd  rule  of  Hilary  Term,  2  Will.  4,  it  is  pro- 
vided  that  "  no  application  to  set  aside  process  or  proceed- 
ings for  irregularity  shall  be  allowed  unless  made  within  a 
reasonable  time,  nor  if  the  party  applying  has  taken  a  fresh 
step  after  knowledge  of  the  irregularity."  Under  this  rule 
it  has  repeatedly  been  held  that  all  objections  to  the  writ 
of  summons  on  the  score  of  irregularity  must  be  taken  be- 
fore the  expiration  of  the  time  for  entering  an  appearance — 
SmUk  V.  Clarke,  2  Dowl.  218;  Fynn  v.  Kemp,  2  Dowl.  620; 
Rutty  V.  Arbur,  2  Dowl.  36;  Tyler  v.  Green,  3  Dowl.  439; 
Hmton  V.  Stevens,  4  Dowl.  283;  Edwards  v.  Collins,  5  Dowl. 
228;  Child y. Marsh,  8  M.  &  W.  433.  [Erskine,  J.— Allowing 
the  plaintiff  to  enter  an  appearance  for  the  defendant,  is  not 
taking  a  step  in  the  cause  within  the  meaning  of  the  33rd 
rule  of  Hilary  Term,  2  Will.  4:^Chalkley  v.  Carter,  4  Dowl. 
480;  Davis  v.  Skerlock,  7  Dowl.  530.]— The  defendant  has 
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further  precluded  himself  from  objecting  either  to  the  pro-  1843, 
cess  or  to  the  notice  of  declaration^  by  his  acquiescence  in 
the  decision  of  the  learned  Judge^  and  obtaining  time  to 
plead  (21).  And,  further,  it  appears  from  the  affidavit  in 
answer  to  the  rule,  that  the  defendant,  when  served  with 
the  copy  of  the  writ  of  summons,  said  "  he  would  see  the 
plaintifiP,  and  make  an  arrangement  fpr  the  payment  of  the 
debt,''  and  that,  when  served  with  the  notice  of  declara- 
tion, he  expressed  regret  that  he  had  been  unable  to  pay  the 
debt.  This,  according  to  the  cases  of  Bowes  v.  Knight,  7 
Moore,  461,  1  Bing.  132,  and  Lloyd  v.  Hawkyard,  1  M.  & 
R.  320  (22),  precluded  the  defendant  from  taking  advantage 
of  the  irregularity  in  the  copy  of  the  process.  The  present 
motion,  therefore,  is  bad  both  in  substance  and  in  form. 

Halcamb^  Serjeant,  in  support  of  his  rule. — ^The  defendant 
was  not  bound  to  come  to  set  aside  the  service  of  the  writ 
until  by  taking  some  step  thereon  the  plaintiff  intimated 
his  intention  to  proceed  upon  it  as  regular.  In  IRnton  v. 
StevenSj  4  Dowl.  283,  the  defendant  was  on  the  8th  of 
August  served  with  a  copy  of  a  writ  of  summons  directed 
to  him  by  a  wrong  name:  on  the  30th  of  October  he  was 
served  with  a  notice  of  declaration,  in  which  (and  in  the 
declaration  itself)  he  was  properly  described.  Upon  a  mo* 
tion  to  set  aside  the  declaration  and  notice,  and  all  subse- 
quent proceedings  thereon,  for  irregularity,  it  was  objected 
on  the  part  of  the  plaintiffs,  that,  inasmuch  as  the  irregula- 
rity was  in  the  copy  of  the  process  served,  the  motion  was 
too  late :  but  Littledale,  J.,  said :  "  I  think  the  d^endant 
was  not  bound  to  take  any  notice  of  the  process  served  in 
August,  or  to  apply  at  all  with  respect  to  it;  but  that  he 
might  wait  to  see  whether  the  plaintiff  would  do  any  thing 
upon  it.    Then,  on  the  30th  of  October,  notice  of  declaration 

(21)  See  Moore  v.  Stock  well,  6  ning,  2  Cliitt.  Rep.  236  ;  Anony- 
B.  &  C.  76,  9  D.  &  R.  124.  mous,  1  Chitt.  Rep.  129  ;  Lowe  v. 

(22)  And  see  Hompay  v.  Ken-      Clarke,  2  Cfiitt.  Rep.  240. 
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1843.  is  served  upon  him  by  the  name  of  Stevens.  That  was 
clearly  irregular;  for^  supposing  the  writ  to  be  regular  by 
the  name  of  Edwards,  the  declaration  being  in  the  name  of 
Stevens,  there  was  a  variance.  Or,  if  the  declaration  should 
be  considered  as  regular,  then  Stevens  has  never  been  served 
at  all.  Then  comes  the  question  whether  the  appUcation 
has  been  made  in  time.  No  doubt,  if  the  question  were  as 
to  the  service  of  the  writ,  the  defendant  ought  to  have  come 
to  Chambers  in  vacation,  because  all  the  proceedings  in  a 
cause  may  be  taken  now  in  many  cases  in  vacation.  But 
that  is  now  immaterial  to  consider,  because  the  question  is 
confined  to  the  regularity  of  the  declaration.''  And,  after 
consulting  the  other  Judges,  his  lordship  held  that  the  de- 
fendant was  in  time  to  move  before  the  days  for  pleading 
had  expired.  Here,  the  time  for  pleading  expired  on  the 
2l8t,  the  day  on  which  this  rule  was  obtained.  In  Moffat  v. 
Carter,  2  New  Rep.  75,  where  the  notice  of  declaration  was 
a  nullity,  it  was  held  that  the  defendant  was  not  bound  to 
apply  to  set  aside  a  judgment  obtained  for  want  of  a  plea 
until  he  received  notice  of  a  writ  of  inquiry.  In  HiU  v. 
Parker,  2  Chitt.  165,  it  was  held  that  the  defendant  was  in 
time  after  notice  of  inquiry  to  complain  of  an  irregularity 
in  serving  the  copy  of  the  writ  and  notice  of  declaration  at 
the  same  time;  Bayley,  J.,  observing  that  the  defendant 
was  not  to  assume  that  the  plaintiff  would  proceed  on  a 
notice  which  was  in  fact  a  nullity.  And  in  Newnham  y. 
Hanny,  5  Dowl.  259,  Littledale,  J.,  said :  "  There  are  cases 
in  which  the  Court  has  decided  that  the  complaining  party 
may  wait  until  the  offending  party  has  taken  a  fresh  step, 
before  he  applies  to  the  Court;  but  there  are  several  other 
cases  in  which  it  has  been  held  that  he  cannot  do  so.  If 
this  had  been  the  case  of  a  notice  of  dedaration,  instead  of 
a  delivery  of  a  declaration,  I  think  the  defendant  would 
not  have  been  bound  to  come  to  the  Court  till  after  the 
judgment  had  been  signed,  and  then  this  application  would 
not  have  been  too  late."     In  Anonymous,  1  Dowl.  23,  it  was 
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held  that  asking  for  time  to  settle  the  action  does  not  1843. 
waive  an  irregularity  in  the  plaintiff's  last  proceeding. 
Nor  is  the  defendant  bound  by  any  supposed  acquiescence 
in  the  decision  of  the  Judge  at  Chambers,  or  by  asking  for 
an  indulgence  of  which  he  afterwards  declines  to  avail  him- 
self—ilfac</ot/^a//  V.  Nicholls,  5  N.  &  M.  866,  8  Ad.  &  E. 
818 ;  IVriffhi  v.  Skinner,  4  Ad.  &  E.  727. 

TiNDAL,  C.  J. — I  do  not  see  how  we  can  get  over  the 
cases  of  Rawes  v.  Knight,  7  Moore,  461,  1  Bing.  182,  and 
Lloffd  V.  Hawkyard,  1  M.  &  B.  820.  In  Rawes  v.  Knight, 
a  writ  of  capias,  returnable  on  the  morrow  of  St.  Martin, 
was  served  on  the  defendant's  wife  on  the  12th  of  Novem- 
ber; by  the  notice  at  the  foot  of  the  writ,  the  defendant 
was  required  to  appear  on  the  12th  of  June  preceding: 
after  notice  of  declaration,  the  defendant  requested  that 
further  proceedings  might  be  stayed,  and  promised  to  pay 
the  debt  and  coats :  and  it  was  held  that  this  was  a  waiver  of 
the  irregularity  in  the  writ  and  service.  So,  in  Lloyd  v. 
Hawkyard^  where  the  service  of  a  writ  was  irregular,  but 
the  defendant,  on  receiving  notice  of  declaration,  said — ''  It 
is  all  right;  I  will  call  and  settle  the  debt  and  costs'' — ^it 
was  held  that  the  irregulaity  was  waived.  In  a  note  to  this 
latter  report  two  cases  are  referred  to,  viz.  Lowes  v.  Clarke, 
2  Chitt.  Rep.  240,  and  an  Anonymous  case,  in  1  Chitt.  Rep. 
129,  in  both  of  which  an  undertaking  to  appear  was  held  a 
waiver  of  an  irregularity  in  the  process.  I  think  the  rule 
must  be  discharged. 

CoLTMAN,  J. — I  also  think  this  rule  ought  to  be  dis- 
charged, upon  the  authority  of  the  cases  of  Rawes  v.  Knight 
and  Lloyd  v.  Hawkyard,  which  seem  to  me  to  lay  down  a 
very  reasonable  rule.  By  promising  to  pay  the  debt  and  * 
costs  the  defendant  beguiled  the  plaintiff  into  a  state  of 
fancied  security,  and  prevented  him  from  proceeding  so 
promptly  and  diligently  as  he  might  have  done. 
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1843.  Maulb,  J. — I  agree  with  the  rest  of  the  Court  in  think- 

ing that  this  rule  must  be  discharged.  A  promise  to  pay 
may  very  properly  be  held  to  be  a  waiver  of  an  irregularity 
in  the  process.  When  a  defendant  who  has  been  served 
with  a  writ  of  summons  promises  to  pay  the  debt  and 
costs^  he  impliedly  admits  that  he  has  been  well  served^ 
and  that  he  has  no  defence.  Such  an  acknowledgment 
would  probably  not  be  made  except  in  the  hope  that  the 
plaintiff  would  not  proceed  so  rapidly  as  he  otherwise 
might  do.  Rawes  v.  Knight,  7  Moore,  461,  1  Bing.  132, 
seems  to  me  to  be  quite  authority  enough  to  dispose  of 
this  case.  With  respect  to  the  case  of  Lloyd  v.  Hawkyard, 
1  M.  &  B.  320,  the  marginal  note  seems  to  be  somewhat 
inconsistent  with  the  judgment :  the  former  states,  that, 
where  the  service  of  a  writ  is  irregular,  but  the  defendant, 
on  receiving  notice  of  declaration,  says,  '*  It  is  all  right ; 
I  will  call  and  settle  the  debt  and  costs,''  the  irregularity 
is  waived ;  whereas  in  the  latter  the  Court  is  made  to  say, 
"  The  principle  is  a  sound  and  plain  one,  that,  where  a  de- 
fendant means  to  take  advantage  of  an  irregularity  in  point 
of  form  in  the  plaintiff's  proceedings,  he  must  act  promptly, 
and  not,  by  lying  by,  lure  the  plaintiff  on  to  incur  increased 
expenses.*'  That  seems  to  be  inconsistent  with  the  Court 
having  decided  that  the  irregularity  was  waived  by  the 
promise  to  pay ;  for,  if  that  were  so,  no  degree  of  prompti- 
tude could  have  availed  the  defendant.  If  this  case  had 
rested  upon  the  other  ground  only,  I  should  have  thought 
that  the  objection  ought  to  prevail. 

Erskine,  J.,  concurred. 

Rule  discharged. 
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Hague  V,  Hall.  Thursday, 

TMay  nth, 
HIS  was  an  action  of  assumpsit  for  work  and  labour  in   a  cause  marked 
repairing  a  steam-engine  which  had  been  erected  by  the  jl^i^^uBe 
plaintiflf  for  the  defendant  in  the  year  1839.    The  action   ^^"g  ^^f^m. 
was  commenced  in  December,  1841.    By  his  particulars  of  mon  jury  in  the 

absence  of  the 

demand  the  plaintiff  claimed  a  balance  of  198/.  9«.  7d.  for  defendant's 
work  and  materials,  goods  sold  and  delivered,  and  money   out  im^defonlt 
paid.  In  January,  1842,  the  defendant  commenced  a  cross-   JJ^  ^^^nSr ' 
action  against  the  plaintiff  for  alleged  negligence  and  want  attorney),  the 
of  care  in  the  original  construction  of  the  engine,  which   the  trial  and 
action  was  still  pending.     Notice  of  trial  in  this  cause  ^ste to bepaid 
was  given  for  the  sittings  after  Trinity  Term  last.    On  the  ^1  ^^  plaintiff. 
18th  of  May,  1842,  the  plaintiff  obtained  a  rule  for  a  spe- 
cial jury,  which  was  afterwards  struck  and  reduced  and  the 
cause  marked  by  the  plaintiff  as  a  special  jury  cause.    The 
record  not  having  been  lodged,  the  cause  was  struck  out 
of  the  paper  by  the  marshal.    Notice  of  trial  was  again 
given  for  the  sittings  after  last  Hilary  Term,  and  the  cause 
again  set  down  by  the  plaintiff,  and  marked  as  a  special 
jury  cause.     On  Thursday,  the  9th  of  February,  notice 
was  given  at  the  rising  of  the  Court  that  only  two  special 
jury  causes  (the  present  not  being  one  of  them)  would  be 
set  down  for  the  following  day.     Notwithstanding  this 
notice,  the  list  for  Friday,  the  10th  of  February,  did  contain 
several  other  special  jury  causes,  this  amongst  others :  and, 
no  special  jury  being  in  attendance  when  this  cause  was 
called  on,  the  plaintiff's  attornies  procured  it  to  be  taken 
as  a  common  jury  cause,  in  the  absence  of  the  defendant's 
attorney,  and  obtained  a  verdict  for  the  sum  claimed. 

WUde,  Serjeant,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
trial  of  this  cause,  and  the  verdict  found  thereon,  should 
not  be  set  aside  and  a  new  trial  had,  and  why  the  plaintiff, 
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or  liis  attornies^  should  not  pay  the  costs  of  the  application. 
He  cited  Hott  v.  Meadowcroft,  4  M.  &  SeL  467. 

Channell,  Serjeant,  shewed  cause  upon  affidavits  stating^ 
amongst  other  things,  that  the  notice  given  at  the  rising 
of  the  Court  on  Thursday,  the  9th  of  February,  never  came 
to  the  knowledge  of  the  plaintiff's  attomies. — He  conceded 
that  there  had  been  a  mistrial,  but  submitted  that,  under 
the  circumstances,  there  was  no  ground  for  calling  on  the 
plaintiff,  and  still  less  upon  his  attornies,  to  pay  costs. 

Per  Curiam. — ^The  trial  being  set  aside  for  the  irregu- 
larity, it  must  be  with  costs,  to  be  paid  by  the  plaintiff. 

Rule  absolute  accordingly. 


Mq9  Wth. 

Where  a  rule 
for  judgment 
M  in  case  of  a 
nonsuit  baa 
been  diacharged 
upon  a  peremp- 
tory under- 
taking, the 
Court  will  not 
afterwards 
receiTe  affida- 
vits to  shew 
that  the  excuae 
sworn  to  is 
false. 


BicKLEY  t^.  Fell. 

J.  HE  defendant  on  a  former  day  in  this  term  obtained  a 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit,  which  was 
afterwards  discharged  on  a  peremptory  undertaking,  the 
costs  to  be  costs  in  the  cause. 

Shee^  Beijeant,  now  moved  to  amend  or  rescind  that  rule, 
upon  an  affidavit  stating  that  the  excuse  assigned  for  not 
proceeding  to  trial  had  since  the  rule  was  disposed  of  been 
discovered  to  be  false* — ^The  learned  Serjeant  submitted, 
that,  inasmuch  as  the  defendant  had  no  opportunity  when 
the  rule  was  before  the  Court  of  rebutting  the  statement 
sworn  to  on  the  part  of  the  plaintiff,  justice  could  only  be 
done  between  the  parties  by  re-opening  it. 

TiNDAL,  C.  J. — ^Precisely  the  same  observation  might  be 
made  in  every  case  where  a  rule  is  disposed  of  by  counter 
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affidayits.    The  course  suggested  would  introduce  a  prac-        1843. 
tice  fraught  with  the  greatest  inconvenience.  Bickliby 


The  rest  of  the  Court  concurring-^ 

Shee  took  nothing. 


V. 

Fbll. 


EdoEB   v.  EInAPF,  Clerk.  Wednesday^ 

TMay  Srd, 
HIS  was  an  action  of  assumpsit  for  money  paid^  with  Four  persons 

an  account  stated^  brought  to  recover  the  sum  of  408/.^  the  as  directors  of  a 
alleged  share  of  the  defendant  of  costs  incurred  in  the  SJ^^^^p^y", 
defence  of  certain  actions  upon  the  joint  retainer  of  the  bemg  sued  for 

^  •*  debts  contract- 

plaintiff,  the  defendant,  and  two  other  persons,  Solari  and  ed  on  account 
Claridge.    The  defendant  pleaded  non  assumpsit.  jointly  retained' 

The  facts  that  appeared  in  evidence  at  the  trial  be-  ^fendStmon 
fore  Tindal,  C.  J.,  at  the  sittings  in  London  after  last  their  personal 
Michaelmas  Term,  were  as  follow : — Some  time  in  the  year  —Held,  that ' 
1836,  the  plaintiff,  the  defendant.  Sir  John  Claridge,  Mr.  X'hJdpdT' 
Solari,  and  others,  endeavoured  to  obtain  an  act  of  par-  ^®  attorney's 

'  '  *  bill,  was  en- 

liament  for  the  formation  of  a  line  of  railway  from  London  titled  to  sue  the 

to  Brighton  and  Shoreham,  which  was  known  as  "  Cundy's  tnbution. 

Line."    A  bill  was  introduced ;  but,  in  consequence  of  an  in^becn^topl' 

omission  of  the  petitioners  to  comply  with  the  standing  pcd  while  a 

orders  of  the  House  of  Commons,  the  attempt  was  unsuc-  under  examina- 

cessful,  and  the  project  was  abandoned,  another  line  being  pUintiff  non- 

ultimately  adopted.    In  the  year  1837,  several  actions  were  J^traent  by* 

brought  by  persons  who  had  in  various  relations  been  em-  ^  counsel  of 

the  facts  he  was 

ployed  by  the  directors  (the  four  individuals  above  named) ;  prepared  to 

some  of  these  actions  having  been  brought  against  one  and  courtgranted 

some  against  others  of  them.     These  actions  were  defended  ■  ^^J^}  ^ 

by  Messrs.  Pearson  &  Wilkinson,  who  had  acted  as  solici-  costs,  upon  an 

^        X     i.1.  J   •  i.    •     a.  All       affidavit  that 

tors  to  the  company,  and  in  most  instances  successfully,  the  witness 

could  have 
proved  a  more 
complete  esse  than  that  presented  by  the  oounael. 

'    z  z2 
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1843.  though^  in  consequence  of  some  of  the  plaintiffs  becoming 
insolvent^  the  costs  of  defending  them  were  not  recovered. 
In  the  year  1840^  Messrs.  Pearson  &  Wilkinson  sent  in 
their  bill  demanding  payment  of  the  four  directors ;  two  of 
whom  (Sir  John  Claridge  and  Solari)  ultimately  paid  each 
one  fourth ;  but  the  defendant  not  having  paid  his  share^ 
the  balance  (after  taxation)  was  paid  by  the  plaintiff^  who 
now  brought  this  action  for  contribution. 

Mr.  Pearson  was  called  as  a  witness  for  the  plaintiff:  but^ 
before  his  evidence  was  taken,  the  plaintiff's  counsel  stated 
the  facts  as  he  believed  he  was  instructed  that  they  would 
be  proved.  Whereupon  it  was  contended  on  the  j)art  of 
the  defendant,  that,  assuming  the  facts  as  stated  to  be 
proved,  the  plaintiff  was  not  entitled  to  recover,  inasmuch 
as  the  four  were  engaged  with  others  in  a  partnership,  and 
it  was  not  competent  to  one  partner  to  sue  another  at  law 
for  contribution  on  an  unsettled  account :  and  the  cases  of 
Holmes  v.  Higgins,  1 B.  &  C.  74,  2  D.  &  R.  196,  and  Milbwm 
V.  Codd,  7.  B.  &  C.  419,  1 M.  &  R.  238,  were  relied  on.  In 
answer  to  this,  it  was  insisted  for  the  plaintiff,  that  there 
had  been  no  complete  or  choate  partnership,  but  that  the 
parties  stood  in  the  position  of  mere  joint-contractors: 
and  the  following  cases  were  cited: — Wright  v.  Hunter j  1 
East,  20;  Holmes  v.  Williamson,  6  M.  &  Sel.  158;  Kemp- 
son  V.  Saunders,  12  Moore,  44,  4  Bing.  5 ;  Fox  v.  Clifton, 
4  M.  &  P.  676,  6  Bing.  776;  Howell  v.  Brodie,  6  New  Cases, 
44,  8  Scott,  872. 

His  Lordship  inclined  to  think,  that,  under  the  circum- 
stances stated,  there  was  nothing  to  vary  this  from  the 
ordinary  case  of  two  partners  jointly  retaining  an  attorney, 
and  that  the  action  was  not  maintainable :  and  accordingly 
he  nonsuited  the  plaintiff. 

Shee,  Serjeant,  in  Hilary  Term  last,  moved  for  a  new 
trial. — He  insisted  that  this  was  not  a  case  of  partnership 
at  all;  and,  in  addition  to  the  cases  cited  on  the  trial,  re- 
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ferred  to  Dickinson  v.  Valpy,  10  B.  &  C.  128,  5  M.  &  R.  126,  1843. 
PUchford  V.  Davis,  5  M.  &  W.  2,  Gow  on  Partnership,  79, 
Collyer  on  Partnership,  2nd  edit.,  734,  and  Deering  v.  TTie 
Earl  ofWincheUea,  2  B.  &  P.  270, 1  Cox,  818.— The  learned 
Serjeant  further  stated,  that,  if  the  cause  had  not  been 
stopped,  the  evidence  of  Mr.  Pearson  would  have  clearly 
shewn  that  the  costs  in  respect  of  which  the  plaintiff  sought 
to  enforce  contribution  were  not  incurred  on  account  of 
the  company,  but  upon  the  joint  retainer  of  the  plaintiff, 
the  defendant.  Sir  John  Claridge,  and  Mr.  Solari,  only. 
[Tindaly  C.  J. — If  the  rule  be  granted  on  the  supposition 
that  Mr.  Pearson,  if  fully  examined,  would  have  made  out  a 
better  case  for  the  plaintiff  than  you  stated  at  the  trial, 
there  should  be  an  afiSdavit  of  the  facts,  and  in  that  case 
the  rule  may  go  for  a  new  trial,  on  payment  of  costs.] 

Mr.  Pearson  afterwards  made  an  affidavit,  in  which  he  Pttnon's  affi- 
stated  that  he  was  subpoenaed  by  the  plaintiff  in  this  cause,  ^^* 
but  that  he  was  not  asked  and  did  not  therefore  give  any  in- 
formation as  to  the  evidence  he  could  have  given  in  respect 
of  the  matters  in  issue  in  the  cause ;  that  at  the  trial  he 
fully  answered  all  such  questions  as  were  put  to  him,  but 
that  the  plaintiff  was  nonsuited  without  his  counsel  having 
asked  the  deponent  any  question  which  could  elicit  the  real 
nature  and  character  of  the  circumstances  which  attended 
his  retainer  by  the  several  defendants  in  the  actions  for 
the  recovery  of  contribution  for  the  costs  of  which  this  ac- 
tion was  brought ;  that,  so  soon  as  the. deponent  had  left  the 
witness-box,  he  deemed  it  but  just  to  apprize  the  plaintiff's 
counsel  of  the  evidence  he  could  have  given  if  questioned 
upon  that  point;  that,  at  the  request  of  the  plaintiff's 
solicitor,  he  put  upon  paper  a  statement  of  the  facts  he 
could  have  proved,  and  which  statement  was  as  follows : — 
"  Messrs.  Pearson  &;  Wilkinson  were  appointed  parliament- 
ary agents  to  a  proposed  company  called  The  London  and 
Brighton  Railway  Company.  Some  time  afterwards  they 
were  likewise  appointed  solicitors  to  the  company,  upon  an 
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1843.  agreement,  that,  provided  the  directors  made  advanceB  for 
the  costs  out  of  pocket,  and  paid  the  bills  monthly,  the 
solicitors  were  to  debit  the  funds  of  the  company,  and  not 
the  directors.  In  1837,  the  Ainds  of  the  company  were 
nearly  exhausted.  Messrs.  Pearson  &  Wilkinson  accepted 
800/.,  part  of  such  funds,  in  discharge  of  the  directors :  the 
balance  in  hand  was  applied  towards  the  liquidation  of  the 
debts,  and  the  company  was  disbanded.  At  this  time, 
Tarious  demands  by  surveyors,  engineers,  printers,  parlia- 
mentary agents,  and  others,  were  made  upon  the  then  late 
directors  of  the  company,  amounting  in  the  whole  to  6000/. 
or  8000/.  Some  of  these  claimants  were  then  suing  some 
of  the  directors.  Messrs.  Pearson  &  Wilkinson,  being  cog- 
nizant of  all  the  transactions,  were  requested  to  defend  these 
actions.  They  did  so,  but  upon  the  express  agreement  and 
understanding  with  all  the  parties  that  such  drfences  were 
undertaken  upon  the  responsibility  of  the  d^endanis,  and  not 
upon  the  credit  of  the  company,  which  had  in  fact  been 
virtually  abolished  at  the  time  when  the  greater  part  of 
the  actions  were  commenced.  In  almost  all  the  case^  the 
defendants  were  successful :  it  turned  out,  however,  that 
the  plaintiffs  were  insolvent;  and  Messrs.  Pearson  &  Wil- 
kinson were  compelled  to  look  to  the  defendants  for  their 
costs.  Advances  on  account  were  made  by  each  ol  the  de- 
fendants in  different  sums  as  the  causes  proceeded ;  and 
at  the  end  bills  signed  as  required  by  the  statute  were  de- 
livered to  them  aU,  and  actions  would  have  been  brought 
for  the  recovery  of  the  amount^  but  Mr.  Edger  obtained 
an  order  to  tax  the  bills,  upon  the  usual  undertaking  to 
pay  the  balance,  which  amounted  to  500/.  or  600/.,  and 
which  Mr.  Edger  paid." 

Bompas,  Serjeant,  shewed  cause. — ^The  plaintiff,  the  de- 
fendatft,  and  the  other  persons  named  were  partners  in 
this  concern,  and  one  has  no  right  to  sue  another  to  com- 
pel contribution  to  expenses  incurred  on  the  partnership 
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account :  the  only  remedj  is  in  equity.  [Oresswell,  J. —  1843. 
If  four  persons  jointly  retain  an  attorney^  agreeing  to  be- 
come  jointly  liable  for  his  biU,  has  not  one  of  them  who 
pays  the  bill  a  right  to  sue  the  others  for  contribution?] 
Not  in  a  Court  of  law.  In  Holmes  y.  Hiffgim,  1  B.  &  C. 
74^  2  D.  &  B.  196,  where  the  agent  employed  in  endeavour- 
ing to  carry  through  parliament  a  bill  for  making  a  raiU 
way,  sued  the  chairman  of  a  committee  <^  subscribers  to 
the  undertaking  for  his  work  and  labour  and  expenses 
incurred  as  such  agent,  and  it  appeared  that  the  agent 
himself  was  a  subscriber  to  the  undertaking — it  was  held 
that  the  action  would  not  lie.  In  Milium  v.  Codd,  7  B.  & 
C.  419,  1  M.  &  R.  238,  A.,  an  attorney,  and  B.  and  C,  had 
been  members  of  a  trading  company;  after  the  dissolution 
of  that  company,  B.  and  C.  were  sued  by  creditors  of  the 
company,  and  retained  A.  to  defend  the  action,  and  in  the 
course  of  making  that  defence  a  bill  of  costs  was  incurred : 
and  it  was  held  that  A.,  as  a  member  of  the  company, 
being  jointly  liable  to  contribute  to  the  expenses  of  de- 
fending these  actions,  could  not  maintain  any  action 
against  B.  and  C.  for  his  bill  of  costs.  ^*  The  actions," 
said  Lord  Tenterden, ''  which  the  plaintiff  defended  were 
actions  brought  against  the  defendants  as  members  of  a 
partnership  of  which  the  plaintiff  was  also  a  member. 
When  an  action  was  commenced,  it  was  the  duty  of  all 
the  partners  in  the  late  company  either  to  pay  the  money 
or  to  resist  the  demand ;  and,  in  the  case  of  resistance,  the 
expense  ought  to  be  paid  by  aU,  the  plaintiff  among  the 
resf  These  cases  have  received  repeated  confirmation. 
Thus,  in  Neak  v.  Turton,  12  Moore,  366,  4  Bing.  149,  the 
plaintiff,  a  shareholder  in  a  joint-stock  company,  sued  the 
directors  on  two  bills  drawn  by  him  for  goods  supplied  to 
the  company,  and  accepted  by  their  secretary:  the  evi- 
dence was  that  the  secretary  had  been  authorized  by  the 
directors  to  accept  in  their  names  bills  drawn  by  the 
plaintiff's  brother;   and  it  was  held  that  this  did  not 
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1843.  autliorize  tlie  secretary  to  accept  bills  drawn  by  the  plain« 
tiff;  and  that  the  plaintiff ^  being  a  member  of  the  company, 
and  consequently  a  partner  with  the  defendants  and  the  rest 
of  the  shareholders^  could  not  sue  them.  Again^  in  Goddard 
V.  Hodffes,  1  C.  &  M.  83,  3  Tyr.  209,  A.  B.,  at  the  request 
of  the  plaintiff,  became  the  holder  of  shares,  for  the  benefit 
of  the  plaintiff,  in  a  company  to  which  the  plaintiff  was 
solicitor.  The  plaintiff  paid  the  deposits  and  all  expenses 
on  the  shares.  In  an  action  by  him  against  a  member  of 
the  company  for  money  laid  out  for  the  use  of  the  com- 
pany in  advertizing  and  in  journies,  it  was  held  that  the 
plaintiff  could  not  recover,  as  being  the  real  (though  A.  B. 
was  the  ostensible)  partner.  Bayley,  B.,  there  says :  "  It 
is  a  clear  rule  that  one  partner  cannot  sue  another  at  law 
until  a  balance  is  ascertained ;  and  this  is  a  proper  and 
just  rule,  because,  where  one  partner  sues  another  for 
what  he  has  expended  for  the  joint  concern,  he  is  endea- 
vouring to  enforce  a  claim  for  all  which  he  has  laid  out, 
without  at  all  considering  whether  the  other  members  of 
the  partnership  may  not  have  laid  out  to  the  same  extent. 
Whenever,  therefore,  it  is  made  out  that  the  relation  of 
partnership  exists,  this  objection  is  let  in.  The  principle 
on  which  this  objection  of  partnership  prevails,  is,  that  the 
partner  suing  is  bound  jointly  with  the  other  partners  to 
contribute  to  that  and  all  the  other  partnership  debts.'' 
Teaffue  v.  Hubbard,  8  B.  &  C.  342,  2  M.  &  R.  369,  proceeded 
upon  the  same  principle.  [Oresswell,  J. — If  four  indivi- 
duals make  a  contract  which  in  its  result  necessarily  in- 
volves a  liability  on  each  and  all  of  them  to  pay  money, 
does  not  each  of  them  give  the  others  authori(y  to  pay  it 
on  his  behalf?]  Their  liability  to  the  party  with  whom 
they  contract  stands  upon  a  very  different  footing  from 
their  liability  to  contribute  as  between  themselves.  [Tin- 
dal,  C.  J. — If  these  four  persons  entered  into  the  contract 
with  the  attomies  distinct  from  their  character  of  mem- 
bers of  the  company,  it  appears  to  me  that  the  case  does 
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not  fall  within  the  general  rule.]  At  the  trial  there  was  1843. 
no  evidence  of  any  such  contract.  The  afiSdavit  of  Pear- 
son which  is  now  produced  ought  not  to  be  received.  It 
would  open  a  door  to  infinite  mischief  and  inconvenience 
if  parties  were  to  be  allowed  to  re-try  their  causes  upon  a 
suggestion  that  a  witness  can  prove  a  fact  which  he  was 
not  asked  to  state  and  did  not  state  on  the  former  trial. 

Shee,  Serjeant  {White  was  with  him)^  in  support  of  his 
rule. — Upon  all  the  authorities  it  is  quite  clear  that  there 
was  no  partnership  here ;  until  an  act  of  parliament  was 
obtained^  no  company  could  be  actually  formed.  From 
Pearson's  affidavit  it  is  evident  that  the  money  paid  to 
Pearson  &  Wilkinson  was  paid  upon  a  contract  wholly  dis- 
tinct from  the  proposed  company. 

TiNDAL^  C.  J. — The  action  for  contribution  is  of  modem 
origin ;  one  of  the  earliest  instances  is  to  be  found  in  Bul- 
ler's  Nisi  Prius.  To  entitle  the  plaintiff  in  the  present 
case  to  recover^  he  was  bound  to  shew^  that^  in  the  retainer 
of  Messrs.  Pearson  &  Wilkinson^  the  plaintiff^  the  defend- 
ant^ and  the  other  two  parties  were  contracting  independ- 
ently of  the  company.  The  distinction  occurs  in  Fitzher- 
bert's  Natura  Brevium,  161,  where,  treating  of  the  writ 
of  contribution,  it  is  said,  that,  "  if  there  be  three  or  four 
co-parceners  of  lands,  and  the  eldest  sister  do  the  suit  to 
the  lord  of  whom  the  lands  are  holden  for  all  the  co-par- 
ceners, and  the  others  will  not  allow  her  their  proportion 
for  her  charges  and  losses  for  the  same  suit,  that  co-par- 
cener who  did  the  suit  may  have  this  writ  of  contribution. 
And,  if  there  be  many  co-parceners,  and  the  eldest  do  the 
suit,  and  the  other  co-parceners  agree  with  the  eldest  for 
their  proportion;  now  the  writ  of  contribution  shall  be 
brought  against  the  others  who  would  not  contribute  &c. : 
and,  if  many  be  infeoffed  of  land  for  which  one  suit  ought 
to  be  done,  &;c.,  now,  if  they  agree  among  themselves  that 
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1843.  one  of  them  shall  do  the  suit,  and  that  the  others  shall 
contribute  unto  him  if  he  do  the  suit,  and  afterwards  the 
others  will  not  allow  him  for  that  suit  according  to  their 
proportion,  then  he  shall  have  the  writ  of  contribution 
against  them,  and  the  writ  shall  mention  the  agreement 
Sec. ;  and,  if  they  cannot  agree,  then  the  lord  shall  distrain 
them  all  for  their  suits,  if  the  suit  be  not  done :  but,  if  one 
feoffee  of  his  own  will  do  the  suit  for  them  all,  without  any 
agreement  for  the  same  made  between  them,  the  lord 
cannot  then  distrain  the  others  for  the  suit ;  for,  as  to  the 
lord,  it  is  not  material  whether  there  be  any  agreement 
between  them  or  not ;  but,  between  the  feoffees,  he  that 
did  the  suit  shall  not  hare  the  writ  of  contribution  against 
his  companions  without  agreement  thereof  made  betwixt 
them/'  The  utmost  we  can  do  in  the  present  case,  is,  to 
set  aside  the  nonsuit,  and  let  the  plaintiff  in  to  try  again, 
upon  payment  of  the  costs  of  the  former  triaL 

The  rest  of  the  Court  concurring — 

Rule  absolute  accordingly  23). 

(23)  The  cauie  wm  tried  again  to  Pearaon  &  Wilkiaaon  with  the 

at  the  sittingB  after  £a8ter  Term,  defendant's  authority.     The  juiy 

before  Maule,  J.    Pearson  proved  having  found  for  the  plaintifl^  da- 

the    substance   of  the   statement  mages  303/.,  the  Court  refus(*d  to 

contained  in  his   affidavit  ;   and  grant  a  rule  for  a  third  trial,  which 

the  learned  Judge  left  it  to  the  was  moved  £or  on  the  ground  of 

jury  to  say  whether  or  not  the  misdirection, 
money  was  paid  by  the  plaintiff 
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Charles  Tharfe  and  Sarah  his  Wife,  Administratrix  of  Thursday^ 
Letitia  Evans,  Deceased,  v.  Nathaniel  Stallwood  Mt^M. 
and  Another. 

1  HIS  was  an  action  of  trespass  against  the  defendants  for  An  adminiatra- 
seizing  and  taking  certain  goods  and  chattels  of  the  plain-  tain  tZtptut' 
tiflF  Sarah  as  administratrix  of  one  Letitia  Evans,  deceased,  of'gw^ofthe 
and  carrying  away  the  same  and  converting  and  disposing  intestate  be- 
thereof  to  their  own  use.     The  trespass  was  alleged  to  have  and  the  grant 
been  committed  on  the  29th  of  July,  1842 ;  and  the  letters  ^^tail^tfom 
of  administration,  of  which  profert  was  made,  were  alleged  .  ^"  '"^^^"Sb 
to  have  been  granted  on  the  same  day.    The  defendants  plaintiffs' 
severally  pleaded  not  guilty ''  by  statute."  I^*'was*that 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  ^?^|lSi^  foj 
at  Westminster  after  the  last  term.     It  appeared  that  the  ^\  aUcgcd  to 

..  .  be  due  from  one 

intestate,  Letitia  Evans,  had  occupied  au  apartment  m  a  c.  to  the  de- 
house  in  Calthorpe  Street,  Gray's  Inn  Road,  of  which  one  ^^  trial,  the 
Cole  was  tenant  under  the  defendant  Stallwood.     She  died  Jetodants 

laiiea  to  proro 

on  the  20th  of  June,  1842,  possessed  of,  amongst  other  that  any  rent 
property,  certain  household  furniture  and  effects.     On  the  c.  to  s.,  by 
28th  of  July  (the  day  before  the  grant  of  the  letters  of  ad-  ^Xn"?/^ 
ministration  to  the  plaintiff  Sarah  Tharpe),  the  plaintiffs  ^Jf^^^jL 
proceeded  to  the  house  in  Calthorpe  Street,  with  a  van  or  C.  held:— 
waggon,  for  the  purpose  of  removing  the  deceased's  effects,  Aued  to  grant  a 
and  had  already  placed  the  greater  part  of  them  in  the  van,  J^'Ji^^t^y 
when  Stallwood  came  with  the  other  defendant  (a  broker)  *^«  defendants' 

'   attorney  nmply 

and  seized  the  whole,  and  caused  them  to  be  conveyed  to  stating  that  his 
the  green-yard,  where  they  were  detained  until  the  plain-  omitted' to  dis- 
tiffs  paid  15/.  10*.,  as  for  rent  alleged  to  be  due  from  Cole  ^T^th^thTie 
to  Stallwood,  and  10*.  for  expenses.  attorney  was 

On  the  part  of  the  defendants,  it  was  attempted  to  be  the  existence  of 
proved  that  rent  was  due  from  Cole  to  Stallwood,  and  that  •"^^•8^™«»*- 
the  goods  in  question  were  seized  for  that  rent ;  but  this 
defence  failed  in  consequence  of  its  appearing  that  Cole's 
tenancy  was  by  an  agreement  in  writing  which  the  defend- 
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ants  were  not  prepared  to  prove.  It  was  then  objected  that 
the  action  was  misconceived^  for  that  an  administrator  can- 
not maintain  trespass  for  an  act  done  before  the  date  of  the 
letters  of  administration. 

Under  his  lordship^s  direction  a  verdict  was  found  for  the 
plaintiffs,  damages  21/.,  leave  being  reserved  to  the  defend- 
ants to  move  to  enter  a  nonsuit  on  the  point  of  law. 

Bompas,  Seijeant,  on  a  former  day  in  this  term,  moved 
accordingly,  and  also  for  a  new  trial  on  the  ground  of  sur- 
prise.— It  may  be  conceded  that  an  administrator  may 
maintain  trover  in  respect  of  a  conversion  committed  be- 
tween the  day  of  the  death  of  the  intestate  and  the  grant  of 
letters  of  administration — this  seems  to  follow  &om  the 
principles  laid  down  in  Cooper  v.  Chitty,  1  W.  Black.  65,  1 
Burr.  20;  Smith  v.  Milles,  1  T.  R.  475 ;  Carlisle  v.  Garlandy 
5  M.  &  P.  102,  7  Bing.  298;  Balme  v.  Hutton,  8  M.  & 
Scott,  1,  9  Bing.  471,  1  C.  &  M.  262,  2  Tyr.  620 ;  Garland 
V.  Carlisle,  2  C.  &  M.  31,  8  Tyr.  705,  4  M.  &  Scott,  24;  S. 
C.  in  Dom.  Proc.  4  Scott,  587 — but  his  right  to  bring  treS' 
pass  stands  upon  a  very  different  footing.  In  Williams's 
Law  of  Executors,  3rd  edit..  Vol.  1,  p.  493,  after  having 
stated,  that,  *'  as  the  interest  of  an  executor  in  the  estate  of 
the  deceased  is  derived  exclusively  from  the  will,  so  it  vests 
in  the  executor  from  the  moment  of  the  testator's  death ;'' 
and  that,  "  on  the  other  hand,  an  administrator  derives  his 
wholly  from  the  Ecclesiastical  Court :  he  has  none  until 
the  letters  of  administration  are  granted,  and  the  property 
of  the  deceased  vests  in  him  only  from  the  time  of  the 
grant;''  the  learned  author  observes:  "The  proposition, 
however,  respecting  the  vesting  of  an  administrator's  in- 
terest, must  be  taken  with  some  qualification ;  for,  it  seems 
clear,  that,  for  particular  purposes,  the  letters  of  adminis- 
tration relate  back  to  the  time  of  the  death  of  the  intestate, 
and  not  to  the  time  of  granting  them.  Thus,  an  adminis- 
trator may  have  an  action  of  trespass  or  /rover  for  the  goods 
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of  the  intestate  taken  by  one  before  the  letters  granted         1843. 

unto  him,  otherwise  there  would  be  no  remedy  for  this      "thahfb 

wrong."    For  this  position  Williams  cites  Long  v.  Hehb^  »• 

Stallwooo* 
style,  341,  2  Roll.  Abr.  899,  tit.  Relation  (A.),  pi.  1,  and 

Anonymous,  Comb.  451.  The  report  of  Long  v.  Hebb 
is  as  follows: — ^^In  a  trial  between  Zron^  and  Hebb  and 
others,  it  was  said  by  Bolle,  Chief  Justice,  that  letters  of 
administration  do  relate  to  the  time  of  the  death  of  the  in- 
testate, and  not  to  the  time  of  granting  them,  and  therefore 
an  administrator  may  bring  an  action  of  trespass  or  a  trover 
and  conversion  for  goods  of  the  intestate  taken  by  one 
before  the  letters  granted  unto  him,  otherwise  there  would 
be  no  remedy  for  this  wrong  done."  The  passage  in  Bolle 
is  thus — ^*  Si  home  morust  possesse  de  certen  biens,  et  puis 
un  estranger  eux  prist  et  convert  a  son  use  demesne,  et 
puis  administration  est  grant  al  J.  S.,  cest  administration 
relatera  al  mort  del  testator,  issint  que  J.  S.  poet  maintainer 
un  action  de  trover  et  convertion  pur  cest  convertion  de- 
vant  I'administration  grant  a  luy.  Tr.  10  Car.  B.  B..,  enter 
Locksmith  and  Creswel  adjudge,  ceo  esteant  move  en  ar- 
rest de  judgment  apres  verdict  pur  plaintiff,  intratur  Hill. 
9  Car.  Hot.  729."  The  case  in  Comberbach  is  as  follows : 
''An  administrator  may  have  trover  for  goods  taken  after 
the  death  of  the  intestate  and  before  administration  com- 
mitted ;  and  although  he  declares  of  goods  taken  out  of  his 
0¥m  possession,  whereas  they  were  taken  before  he  was 
administrator,  yet  it  is  good  enough,  for,  the  administra- 
tion shall  have  relation  to  the  death  of  the  intestate :  per 
Holt,  C.  J.,  though  he  thought  it  a  hard  case."  The  only 
one  of  the  authorities,  therefore,  to  which  Mr.  Williams 
refers  that  at  all  supports  his  position,  is  the  short  and 
unsatisfactory  report  in  Style.  In  note  (A),  p.  493,  he  fur- 
ther says :  **  So  it  is  laid  down  in  Selwyn's  Nisi  Prius, 
717,  6th  edit.,  that,  in  ejectment  by  an  administrator,  the 
demise  may  be  laid  on  a  day  after  the  intestate's  death, 
but  before  administration  granted ;  for,  the  administration. 
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1843.  when  granted,  will  relate  back,  and  shew  the  title  to  have 
been  in  the  administrator  from  the  death  of  the  intestate. 
This  point  was  expressly  decided  accordingly  by  the  Court 
of  King^s  Bench  in  Ireland,  after  a  full  consideration,  in 
Patten  y.  Patten,  1  Alcock  &  Napier,  493 :  and  Bushe, 
C.  J.,  in  delivering  judgment,  regards  this  decision  as  re- 
concileable  with  that  of  Keane  v.  Dee,  1  Alcock  &;  Napier, 
496,  n.  (1),  in  which  case  it  had  been  holden  that  an  ad- 
ministrator could  not  justify  a  distress  for  rent  (accrued 
out  of  a  chattel  term  of  the  intestate  after  his  death)  made 
before  the  grant  of  the  administration,  on  the  ground  that, 
although  letters  of  administration  will  operate  by  relation, 
to  enable  an  administrator  to  recover  a  chattel  property 
from  the  time  of  the  death  of  the  intestate,  yet  it  does  not 
effectuate  a  legal  proceeding  taken  before  administration 
granted,  in  order  to  recover  such  property/'  The  case  of 
ejectment  is  of  a  nature  so  peculiar  that  it  can  hardly  be 
held  to  apply  here.  [Coltman,  J. — ^After  a  recovery  in 
ejectment,  could  the  administrator  recover  in  trespass  for 
mesne  profits  in  the  interval  ?]  The  right  to  the  mesne 
profits  would  follow  the  recovery  in  ejectment,  and  would 
probably  be  subject  to  the  same  considerations.  The  prin- 
ciple laid  down  by  Patteson,  J.,  in  BiUtne  v.  Button,  3  M. 
&  Scott,  9,  9  Bing.  477,  does,  however,  apply  most  dis- 
tinctly. Speaking  of  the  doctrine  of  relation  in  bank- 
ruptcy, that  learned  Judge  says :  '*  This  relation  is  created 
by  the  statutes  of  bankrupt,  in  effect,  as  much  as  if  it  had 
been  expressly  enacted,  and  manifestly  binds  all  persons 
except  the  King,  who  is  not  named  in  these  statutes.  Now, 
the  action  of  trcver,  which  is  the  form  of  the  present  ac- 
tion, is  founded  on  property  ;  and,  as  the  assignees  have 
the  property  by  relation,  it  follows  that  they  can  maintain 
this  action  against  any  person  who  has  converted  the  goods 
in  the  interval  between  the  act  of  bankruptcy  and  the  ac* 
tion,  subject  always  to  the  limitation  of  two  months  intro- 
duced by  the  statute  49  Geo.  8,  c.  121,  s.  2.    All  the 
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cases^  firom  the  time  of  the  bankrupt  acts  of  Elizabeth  and  1843. 
James  the  First,  shew  this ;  and,  indeed,  it  is  on  this  prin- 
ciple only  that  the  Court  of  Exchequer,  in  the  present  case, 
have  given  judgment  against  the  execution-creditors  and 
the  bailiff  Ingham.  The  action  of  trespois  is  very  different : 
it  is  founded,  not  on  property,  but  on  possession :  and, 
where  there  is  no  actual  possession,  but  right  of  property 
is  said  to  draw  to  it  possession,  that  is  only  where  the 
plaintiff  has  a  right  of  possession  at  the  time  of  the  tres- 
pass. Here  he  had  no  such  right,  except  by  relation :  and 
the  cases  establish  that  a  man  shall  not  be  made  a  tres- 
passer by  relation.  There  is  reason  in  such  rule ;  for,  in 
trespass,  the  damages  are  unlimited ;  in  trover,  they  are 
limited  to  the  value  of  the  property.''  It  is  only  where 
a  party  has  a  present  right  of  possession  that  he  can 
maintain  trespass.  [Tindal,  C.  J. — It  would  be  a  strange 
anomaly  to  hold  that  an  administrator  cannot  maintain 
trespass  for  an  act  done  between  the  death  of  the  intestate 
and  the  grant  of  the  letters  of  administration,  and  yet  that 
he  may  in  respect  of  an  act  done  before  the  intestate's 
death.  Lord  Chief  Baron  Corny ns  lays  it  down  broadly 
that  an  executor  or  administrator  has  the  property  of  the 
goods  of  his  testator  or  intestate  vested  in  him  before  his 
actual  possession :  and  therefore  may  have  trover,  trespass, 
Sec.,  against  him  who  takes  them,  before  he  has  actual  pos- 
session of  them.  The  only  authority,  however,  to  which  he 
refers — Elizabeth  Comtess  of  Rutland  v.  Isabel  Countess  of 
Rutland,  Cro.  Eliz.  877 — is  certainly  a  case  of  trover 
brought  by  ewecutors  (24).  The  point  is  deserving  of  con- 
sideration.] 

In  support  of  the  second  ground  of  the  motion,  the  Sarpriie» 
learned  Serjeant  produced  an  affidavit  of  the  defendants' 
attorney,  in  which  he  swore  **  that  it  was  quite  a  surprise  to 

(24)  S.  C.Owen,  156,  F.  Moore,  266.    The  oonverrion  was  in  the  life- 
time of  the  testator* 
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1843.  him  to  hear  there  was  an  agreement  between  the  defendant 
Stallwood  and  Coles^  as  he  had  inquired  of  the  defendant 
Stallwood  if  Coles  held  under  a  lease  or  any  other  written 
document^  when  the  defendant  Stallwood  informed  him 
that  he  was  merely  a  yearly  tenant ;  and  that  he  the  depo- 
nent had  not  the  least  idea  of  there  being  any  written 
document  whatever  between  the  defendant  Stallwood  and 
his  tenant  Coles/' 

Shee,  Serjeant  [Wordsworth  was  with  him),  now  shewed 
Aitotbeal-  cause. — ^The  affidavit  is  clearly  insufficient  to  entitle  the 
leged  lurprue.  ^^fen j^nts  to  a  new  trial  on  the  ground  of  surprise ;  it 
merely  amounts  to  this^  that  the  defendant  Stallwood  neg- 
lected to  disclose  to  his  attorney  the  existence  of  an  agree- 
ment in  writing  between  himself  and  his  tenant  Coles. 
Besides,  it  is  not  even  now  sworn  that  any  rent  was 
due  from  Coles  to  Stallwood  at  the  time  of  the  seizure 
of  the  goods  in  question.  [Tindal,  C.  J. — It  is  not  dis- 
tinctly sworn  that  there  is  an  agreement  in  writing.  It  is 
not  a  case  of  surprise.]  The  declaration  charges  that  the 
defendants  seized  and  took  the  goods  of  the  plaintiff  Sarah 
as  administratrix  of  LetUia  Evans.  The  defendants  by 
pleading  not  guilty  only  have  admitted  her  representative 
character,  and  cannot  now  dispute  it.  [Tindal,  C.  J. — 
Unless  you  shew  her  representative  character,  she  had  no 
As  to  the  form  right  to  joiu.] — It  is  admitted  on  the  part  of  the  defend- 
ants  that  the  title  of  an  executor  relates  back  to  the  death 
of  the  testator :  but  it  is  said  that  it  is  otherwise  with  re- 
gard to  that  of  an  administrator,  which  dates  from  the 
grant  of  the  letters  of  administration  only;  and  it  is  con- 
tended, that,  though  an  administrator  may  maintain  tres- 
pass for  an  act  done  in  the  lifetime  of  the  intestate,  he  can- 
not maintain  trespass  for  an  act  committed  after  the  death 
and  before  the  grant  of  letters  of  administration.  Now,  the 
law  abhors  a  wrong  without  a  remedy.no  less  than  nature 
abhors  a  vacuum.    [Tindal,  C.  J. — My  Brother  Bompas  ad- 


THA.BPE 

V. 

Stallwood. 
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tnits  that  trover  would  lie.]  There  is  ample  authority  in  1843. 
the  books  to  shew  that  trespass  also  lies.  In  Comyns's 
Digest,  Administration  (B.  10.),  it  is  laid  down  that  "  an 
executor  or  administrator  has  the  property  of  the  goods  of 
his  testator  or  intestate  vested  in  him  before  his  actual 
possession :  and  therefore  may  have  trover,  trespass,  &c,, 
against  him  who  takes  them  before  he  has  actual  posses- 
sion of  them/'  And,  though  the  case  referred  to  was  a 
case  of  trover,  still  there  is  the  authority  of  Lord  Chief 
Saron  Comyns  for  the  position  that  trespass  also  may  be 
maintained : — "  So,  though  administration  be  not  granted 
for  a  long  time,  yet,  when  it  is  granted,  it  vests  the  pro* 
perty  in  the  administrator,  by  relation,  from  the  time  of 
the  death  of  the  intestate — Per  C.  B.  Mich.  9  Ann.  R. 
2  B^ll.  554. 1.  15,  25.^'  [CressweU,  J.— In  Fitzherbert's 
Abridgment,  Administratours,  ph2,  is  the  following  passage: 
"  Trns  port  p  admistr  des  bns  enporties ;  le  def.  dit  que 
devaunt  Fadmistr.  a  eux  commis.Pord.  bailie  ceux  biis  a  le 
def.  de  eux  rebaile,  par  que  il  eux  prist  et  puis  eux  rebaile 
a  Tord.,  et  puis  Tord.  commit.  I'admistr  de  ceux  al  pi.  &c., 
sauns  ce  que  il  est  culp.  puis  I'admistr :  et  opinion  que  cest 
bon  pie  par  que  ils  resceive  issue  sur  ce,  et  opinion  que 
admistr  ount  lour  pouer  del  mort  le  intestat,  et  nemie  del 
commiss.,  et  aver  ace.  de  ceux  bns  pris  devaunt  Tadmistr.  ;p 
que  quere  si  reles  fait  par  eux  devant  admistr  soit  barr 
apres  Padmistf  de  det  on  bns  Fentestat  &c.*'  The  autho- 
rity cited  for  this  is  the  Year  Book,  18  Hen.  6,  fo.  22, 
where  the  matter  seems  to  have  been  much  though  not 
very  satisfactorily  discussed,  and  ultimately  to  have  been 
left  in  doubt.  But  Rolle  (Rol.  Abr.  Trespas  (T.),  pi.  2)  puts 
this  case :  "  Un  administrator  avera  action  de  trespas  pur 
trespas  fait  al  biens  del  testator  apres  son  mort  devant 
Tadministration  a  luy  grant,  car  le  relation  poet  setler  le 
possession  ab  initio  issint  que  il  poet  aver  Inaction'* — citing 
the  Year  Book,  36  H.  6,  fo.  8,  which  seems  to  bear  him 
out.]     Lonff  V.  Jlebb,  Style,  241,  is  a  distinct  authority  to 

VOL.    VI.  AAA 
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1843.  shew  that  an  administrator  may  maintain  trespass  ander 
the  circumstances  disclosed  in  this  case.  In  T%e  King  v. 
The  Inhabitants  of  Horsley^  8  East^  405,  it  was  held  that  a 
sole  next  of  kin  had  such  an  equitable  interest  in  a  lease- 
hold tenement  of  the  intestate  that  she  gained  a  settlement 
by  residing  forty  days  in  the  same  parish  after  the  intes- 
tate's death,  before  administration  granted  to  her.  In 
Patten  t.  Patten,  Alcock  &  Napier,  493,  where  it  was  held, 
that,  in  ejectment  by  an  administrator,  the  demise  may 
be  laid  on  a  day  after  the  intestate's  death,  but  before 
the  grant  of  the  letters  of  administration,  Bushe,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  says  :  '*  There  is,  no 
doubt,  a  distinction  between  the  relation  which  takes  place 
on  the  grant  of  probate  and  on  the  grant  of  letters  of  ad- 
ministration ;  and  it  is  also  considered  (as  stated  by  Mr. 
Preston,  in  his  Abstracts  of  Title,  p.  146),  that,  although  an 
executor  may  assign  a  term  before  he  has  proved  the  will, 
yet  an  administrator  has  no  authority  to  make  an  assign- 
ment before  he  has  obtained  letters  of  administration.  On 
the  other  hand,  it  is  clear,  that,  to  certain  purposes,  the 
grant  of  administration  has  a  relation  to  the  time  of  the 
intestate's  death ;  that  it  gives  him  a  title  to  the  chattels 
real  and  personal  from  the  time  of  the  intestate's  death,  as 
laid  down  in  Lord  EUenborough's  judgment  in  TheKv^  v. 
The  Infiabitants  of  Horsley,  8  East,  410.  It  may  seem  ano- 
malous to  hold  that  a  feigned  demise  will  be  made  good  by 
a  subsequent  grant  of  administration,  but  that  an  assign- 
ment will  not.  But,  upon  that  it  is  to  be  observed  that 
the  demise  in  ejectment  is  but  a  fiction  introduced  for  the 
purpose  of  raising  the  question  whether  the  lessee  of  the 
plaintiff's  title  to  the  premises  had  existence  on  that  day, 
so  as  to  shew  his  title  to  the  rents  and  profits  firom  that 
day."  In  Comyns's  Digest,  Administration  (B.  13.),  it  is 
said,  that,  "  by  the  common  law,  an  executor  or  adminis- 
trator had  not  an  action  for  a  wrong  done  to  the  testator 
in  his  life ;   as,  for  a  trespass  in  taking  his  goods,  &c.     So, 
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he  had  not  an  action  founded  upon  a  matter  in  the  privity  1843. 
of  the  testator;  as^  an  account — Co.  Litt.  89.  b.^  2  Inst. 
404.  Yet  nowj  by  the  statute  4  Edw.  3^  c.  7^  an  executor 
shall  have  an  action  for  a  trespass  to  the  testator  in  his 
life-time.  So,  by  the  statute  13  Edw.  1  (Westm.  2),  c.  23, 
an  executor  shall  have  an  action  of  account  upon  an  ac^ 
count  with  his  testator.  By  the  statute  25  Edw.  3,  c.  5, 
the  executor  of  an  executor  shall  have  an  action  of  debt, 
account,  trespass,  ftc.,  as  well  as  the  testator.  And  by  the 
statute  31  Edw.  3,  c.  11,  administrators  may  have  the 
same  actions  to  demand  or  recover  as  executors.  And 
therefore  now  an  executor  or  administrator  shall  have  tres- 
pass or  trover  for  the  goods  of  the  testator  taken  in  his 
lifetime.  Off.  Ex.  98;  Mo.  400;  Cro.  Eliz.  877;  Lat. 
168;  1  And.  242;  1  Leon.  193,  4.''  The  case  now  before 
the  Court  would  undoubtedly  have  been  provided  for  by 
the  statute,  had  it  not  been  supposed  that  the  title  of  the 
administrator  had  the  relation  here  contended  for. 

BompaSf  Serjeant,  in  support  of  his  rule. — ^Where  a 
statute  gives  the  general  issue  and  enables  the  defendant 
to  give  in  evidence  the  special  matter,  the  Courts  have  re- 
fused to  allow  the  defendant  to  plead  specially — FisJier  v. 
The  Thames  Junction  Railway  Company,  5  Dowl.  773 ;  Ross 
V.  Clifton,  11  Ad.  &  E.  631, 1  Gale  &  D.  72,  9  Dowl.  1033. 
[Tlndal,  C.  J. — You  may  assume  that  you  had  the  right 
under  not  guilty  to  give  every  special  matter  in  evidence.] 
— ^The  distinction  between  trespass  and  trover  was  most  As  to  the  form 
fuUy  and  carefully  considered  in  the  cases  of  Carlisle  v.  Gar-  ^^^^  ^^^^ 
land,  5  M.  &  P.  102,  7  Bing.  298,  Balme  v.  Hutton,  3  M.  & 
Scott,  1,  9  Bing.  471,  1  C.  &  M.  262,  2  Tyr.  620,  and  Gar- 
land  V.  Carlisle,  2  C.  &  M.  31,  3  Tyr.  705,  4  M.  &  Scott,  24, 
4  Scott,  587 ;  and  especially  by  Fatteson,  J.,  in  the  passage 
already  quoted  from  his  judgment  in  Balme  v.  Hutton.  And 
these  cases  are  strictly  analogous  to  the  present.  The  rights 
of  an  executor  and  those  of  an  administrator  before  probate 
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1843.        or  letters  of  administration  granted  are  perfectly  distinct^ 
Tharpb       ^°  ^^^  ^^^^  ^^  ^^^  executor,  the  probate  is  a  mere  confir* 

*•  mation  of  the  right  conferred  upon  him  by  the  will :  bat 

Stallwood.  °     ,    ,  *^  ^ 

the  title  of  the  administrator  depends  wholly  upon  the  act 
of  the  ordinary  in  -  granting  the  letters  of  administration. 
An  executor  may  bind  the  estate  of  his  testator  by  a  re- 
lease executed  before  probate :  but  an  administrator  can- 
not do  so  before  administration — Middleton^s  Case^  5  Rep. 
28.  b.  To  the  same  effect  is  the  case  of  Doe  d.  tiamby  y. 
Glenn,  1  Ad.  &  E.  49,  3  N.  &  M.  837.  So,  an  executor 
may  commence  an  action  before  probate ;  but  an  adminis- 
trator cannot  sue  until  administration  committed  to  him. 
In  Keane  v.  Dee,  Alcock  &  Napier,  496,  n.,  it  was  expressly 
held,  that,  where  a  landlord  is  entitled  to  a  term  of  yeara^ 
and  dies  without  appointing  an  executor,  a  distress  for  rent 
made  after  his  death,  and  before  any  grant  of  administra- 
tion, cannot  be  justified :  and  Daly,  J.,  in  delivering  the 
judgment  of  the  Court,  observed,  'Hhat  the  distinction 
between  the  powers  of  executors  apd  administrators  before 
probate  and  administration  was  well  known;  and  that, 
although,  in  the  case  of  administrators,  there  was  in  some 
respects  a  relation  back  to  the  death,  yet  this  relation, 
which  was  a  fiction  of  law,  could  not  be  suffered  to  work  a 
wrong  to  a  third  peirson.'^  The  authority  in  Comyns's 
Digest,  Administration  (B.  10.),  does  not  bear  out  the  pro- 
position for  which  it  is  cited ;  the  case  referred  to  being 
an  action  of  trover.  Nor  is  the  argument  much  advanced 
by  the  two  doubtful  cases  cited  from  the  Year  Books,  and 
adopted  by  Pitzherbert  and  by  RoUe,  or  by  the  loose  re- 
port of  Chief  Justice  Rolle's  dictum  in  Lonff  v.  Hebb,  Style, 
451.  In  Whitehall  v.  Squire,  1  Salk.  295,  in  an  action  of 
trover  by  the  plaintiff  as  administrator  of  J.  M.  for  a  geld- 
ing, on  not  guilty  pleaded,  the  jury  found  a  special  verdict, 
viz.  that  J.  M.  was  possessed  of  the  gelding,  and  put  him 
to  the  defendant  to  pasture,  and  died  intestate ;  that,  before 
administration  granted,  the  plaintiff  desired  the  defendant 
to  bury  J.  M.  decently,  who  accordingly  buried  him,  and 
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laid  out  23/.  therein ;  whereupon  the  plaintiff  agreed  that 
the  defendant  should  have  the  horse  in  part  satisfaction  of 
funeral  charges,  and  for  13/.  residue  thereof  gave  him  his 
note;  afterwards  the  plaintiff  took  out  administration^  and 
now  brought  trover  for  the  horse ;  and  Holt^  C.  J.,  was  of 
opinion  that  the  action  weU  lay;  for  that  the  .defendant 
was  a  tort  executor^  and  the  plaintiff's  consent^  when  he 
had  nothing  to  doj  would  not  alter  the  case ;  for^  if  he  had 
then  released^  yet  he  might  have  taken  administration,  and 
brought  an  action  afterwards :  hut  Dolben  and  Eyre,  Jus- 
tices, contr^ ;  and  the  defendant  had  judgment.  In  Wil- 
liams on  Executors,  3rd.  edit.,  Vol.  1,  p.  495,  it  is  said : 
^^  The  relation  of  the  grant  of  administration  to  the  death 
of  the  intestate  shaU  not,  it  is  said,  divest  any  right  legally 
vested  in  another  between  the  death  of  the  intestate  and 
the  commission  of  administration.  Thus,  in  Waring  v. 
Dewbury,  Gilb.  Eq.  Rep.  223,  cited  by  Strange,  arguendo, 
in  Rex.  v.  Mann,  1  Stra.  97;  Fortescue,  360;  MS.  Vin. 
Abr.  Executors  (Q),  pi.  29,  a  landlord,  who  had  rent  due  to 
him,  died  intestate ;  after  which  the  plaintiff  in  the  action 
sued  out  execution  against  the  defendant,  who  was  the 
tenant,  and  levied  the  debt  upon  him ;  after  this,  adminis- 
tration was  committed  to  J.  S.,  who  thereupon  came  into 
the  Court  and  moved  for  a  rule  on  the  sheriff  to  pay  him 
a  year's  rent  out  of  the  money  levied,  pursuant  to  the 
8  Anne,  c.  17,  urging  that,  though  he  was  not  administra- 
tor at  the  time  of  serving  the  execution,  yet,  as  soon  as 
the  administration  was  committed,  it  had  relation  to  the 
death  of  the  intestate,  and  he  might  bring  trover  for  goods 
taken  between  the  death  of  the  intestate  and  commission 
of  the  administration :  but  the  Court  held  that  relations, 
which  are  but  fictions  of  law,  should  never  divest  any  right 
legally  vested  in  another  between  the  death  of  the  intes- 
tate and  the  commission  of  administration ;  and  the  plain- 
tiff in  the  action  having  duly  served  his  execution  before 
the  administrator  had  a  right  to  demand  his  rent,  it  was 
not  reasonable  the  plaintiff  should  be  defeated  by  any  re- 
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1843.        lation  whatever :  they  did  not  in  that  case  deny  the  anthor- 
T  Am       ^^^  which  gave  the  administrator  trover,  but  went  on  a 
V'  distinction  between  relations  that  are  to  defeat  lawful  acts, 

and  such  as  are  to  punish  those  that  are  unlawful/*  [Er- 
skine,  J. — ^That  is,  that  the  doctrine  of  relation  shall  not 
enure  to  make  unlawful  an  act  that  was  lawful  at  the  time 
it  was  done.  Tlndal,  C.  J. — ^That  can  hardly  apply  to  a 
case  where  the  party  was  clearly  a  wrongdoer  at  the  time.] 
Many  nice  questions  may  arise  if  the  title  of  an  adminis- 
trator be  held  to  relate  back  to  the  death  of  the  intestate 
so  as  to  enable  him  to  maintain  trespass  in  a  case  circum- 
stanced like  the  present.  Suppose  a  trespass  committed 
during  the  minority  of  an  infant  executor,  in  whom  would 
*  this  doctrine  of  relation  vest  the  right  to  bring  an  action? 
The  old  authorities  can  hardly  be  considered  of  much 
weight  since  the  distinction  between  trespass  and  trover 
so  decidedly  laid  down  by  the  Exchequer  Chamber  and  the 
House  of  Lords  in  the  two  cases  of  Balme  v.  Hvtton  and 
Garland  v.  Carlisle, — At  all  events,  the  defendants  are 
entitled  to  a  new  trial  on  payment  of  costs.  Edger  v. 
Knapp,  ante,  p.  707,  is  a  distinct  authority,  and  indeed  is 
a  much  stronger  case  than  the  present.  ITindal^  C.  J. — 
Some  of  the  goods  were  off  the  premises  at  the  time  of  the 
seizure :  the  plaintiff,  therefore,  must  clearly  have  a  ver- 
dict if  the  cause  were  to  go  down  again.] 

Ab  to  the  fonn  TiNDAL,  C.  J. — ^Two  points  have  been  made  in  this  case, 
o  e  action.  ^^^  g^^  involving  a  question  of  some  importance,  viz. 
whether  or  not  trespass  be  maintainable  by  an  adminis- 
trator for  an  act  done  between  the  death  of  the  intestate 
and  the  grant  of  the  letters  of  administration.  No  dis- 
tinct authority  has  been  referred  to  on  the  part  of  the  de- 
fendants to  shew  that  an  actiia  of  trespass  may  not  under 
such  circumstances  be  maintained :  but  reliance  has  been 
placed  upon  a  supposed  analogy  between  the  present  case 
and  that  of  an  action  by  assignees  of  a  bankrupt  against 
the  sheriff  for  seizing  goods  belonging  to  the  bankrupt ;  in 
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which  case  it  has  been  decided^  that^  though  the  assignees        1843. 

might  maintain  trover  against  the  sheriff  for  a  seizure  after      ^T'"^'     ' 

an  act  of  bankruptcy  but  brfore  the  date  of  the  assignment,  v. 

yet  they  could  not  maintain  trespass^  notwithstanding  the 

property  vested  in  them  by  relation  from  the  act  of  bank* 

ruptcy.     Undoubtedly  that  was  definitively  established  by 

the  cases  of  Balme  v.  HtUton  and  Garland  v.  Carlisle.    But 

the  analogy  does  not  appear  to  my  mind  to  be  by  any 

means  so  strong  as  has  been  contended  for.    In  those  cases 

it  was  conceded  that  the  sheriff  was  doing  an  act  that  was 

justifiable  and  lawful  in  itself  at  the  time :  he,  in  obedience 

to  the  process  of  the  Court,  commanding  him  to  seize  the 

goods  of  the  party,  took  those  goods ;  and  it  was  only  by 

reason  of  the  happening  of  subsequent  events  that  he  was 

sought  to  be  made  a  trespasser  at  all.   In  the  present  case, 

however,  the  defendants  are  clearly  wrongdoers.     Suppose 

this  had  been  the  case  of  a  seizure  by  the  sheriff  under  a 

writ  commanding  him  to  take  the  goods  of  A.  B.,  and  the 

plaintiffs  had  brought  this  action  in  their  representative 

character  against  the  sheriff  on  the  ground  that  the  goods 

seized  were  the  property  of  the  intestate :  the  sheriff  would 

have  no  right  to  take  the  goods,  inasmuch  as  they  never 

were  liable  to  be  taken  under  the  writ ;  he  would  clearly 

be  a  wrongdoer,  in  any  way  of  putting  it.  But,  in  the  case 

of  the  assignees,  the  goods  seized  were  the  proper  subject 

of  the  execution,  though  by  reason  of  the  bankruptcy  they 

had  ceased  to  be  the  property  of  the  debtor.     Looking, 

then,  at  the  state  of  the  authorities  upon  this  subject,  it 

appears  to  me  that  we  are  bound  to  yield  to  them  and  to 

hold  that  this  action  is  maintainable.     In  the  first  place, 

there  is  the  case  in  the  Year  Book,  86  Hen.  6,  fo.  8,  which 

the  industry  of  my  Brother  Cresswell  has  brought  to  light, 

where  it  is  broadly  laid  down  that  an  administrator  may 

maintain  trespass,  though  the  trespass  is  committed  after 

the  death  of  the  intestate  and  before  the  date  of  the  letters 

of  administration.    And  this  authority  we  find  adopted  by 

Rolle  and  incorporated  in  his  Abridgment,  title  Trespas 
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1843.         (T.),  pi.  2,  without  any  expression  of  doubt  or  dissent- 
Tharpb       '^^^  ssme  proposition  is  laid  down  in  Fitzherbert's  Abridg- 

9'  ment,  title  Adminisiraiours,  pi.  2,  citing  the  Year  Book, 

Stallwood.  .     . 

18  Hen.  6^  fo.  22^  whicb^  however,  is  not  so  distinct  an 

authority.  Further  we  find  RoUe,  when  Chief  Justice,  in 
the  time  of  the  Commonwealth,  in  a  case  of  Lon^  v.  Hebb, 
Style,  341,  laying  it  down  ''that  letters  of  administration 
do  relate  to  the  time  of  the  death  of  the  intestate,  and  not 
to  the  time  of  granting  them,  and  therefore  an  administra- 
tor may  bring  an  action  of  trespass  or  a  trover  and  conver- 
sion for  goods  of  the  intestate  taken  by  one  before  the 
letters  granted  unto  him,  otherwise  there  would  be  no  re- 
medy for  this  wrong  done/'  A  little  lower  down  we  find 
Lord  Chief  Baron  Comyns,  in  his  Digest,  title  Administra- 
tion (B.  10),  treating'  the  action  of  trespass  and  trover  as 
equally  maintainable  under  similar  circumstances  by  an 
executor  or  an  administrator :  and,  though  all  the  authori- 
ties he  refers  to  do  not  distinctly  shew  trespass  to  be  main- 
tainable, yet  the  case  of  Long  v.  Hebb  and  the  other  au- 
thorities to  which  I  have  referred  are  in  my  judgment 
sufiicient  to  shew  that  there  is  in  this  respect  no  difference 
between  trespass  and  trover.  There  being,  therefore,  this 
current  of  authorities  in  favour  of  the  maintenance  of  this 
action,  and  none  cited  in  opposition  to  them,  it  appears  to 
me  that  there  is  nothing  very  unreasonable  in  deciding 
this  case  in  conformity  with  them.  By  the  statute  4 
Edward  8,  c.  7,  executors  are  enabled  to  bring  actions  for 
trespasses  to  the  estate  of  their  testator  during  his  life- 
time ;  and,  inasmuch  as  administrators  have  been  held  to 
be  within  the  equity  of  that  statute,  it  would  be  singular 
indeed  if  an  administrator  might  maintain  trespass  for 
taking  the  goods  of  the  intestate  in  his  lifetime,  and  yet 
•  that  there  should  be  an  intermediate  space  of  time  between 
the  death  of  the  intestate  and  the  grant  of  the  letters  of 
administration  during  which  he  is  incapable  of  bringing 
an  action  in  that  form.  For  these  reasons,  I  am  of  opinion 
that  the  first  ground  upon  which  this  motion  rests  must 
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fail. — Upon  the  other  ground,  reliance  has  been  placed 
npon  the  case  of  Edger  v.  Knapp,  decided  here  a  few  days 
ago.    It  appears  to  me  that  the  two  cases  are  wholly  dis-    ^      «. 

,  Stallwood. 

similar  in  principle.     There,  the  plaintiff ^s  counsel  stating, 

that,  if  the  cause  had  proceeded,  he  could  have  made  out  a  Sarpnae. 
case  materially  different  from  that  upon  which  a  nonsuit 
inadvertently  passed,  we  granted  a  new  trial,  thinking  it 
right  that  the  plaintiff  should  not  under  the  circumstances 
be  put  to  the  unnecessary  expense  of  bringing  a  fresh  ac- 
tion. That,  however,  is  not  this  case.  This  is  the  ordinary 
case  of  a  motion  for  a  new  trial  oA  the  alleged  ground  of 
surprise,  and  the  only  surprise  stated  is  that  the  defendants 
had  omitted  to  disclose  their  whole  case  to  their  attomies. 
If  we  could  clearly  see,  that,  upon  a  second  trial,  the  ver- 
dict necessarily  must  be  the  other  way,  there  might  be 
some  ground  for  calling  upon  us  to  interfere :  but,  looking 
at  the  evidence,  it  does  not  appear  to  me  that  the  defend- 
ants could  make  out  any  defence,  at  least  as  to  the  whole 
of  the  goods ;  and  therefore  upon  both  grounds  I  am  of 
opinion  that  the  rule  should  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  Upon  the  As  to  the  form 
first  point  the  authorities  are  without  conflict  down,  at 
least,  to  the  case  of  Cooper  v.  Chiiiy,  1 W.  Blac.  65, 1  Burr. 
20.  It  has  since  been  laid  down  in  the  cases  that  have 
been  referred  to,  and  in  some  others,  that  a  party  is  not  to 
be  made  a  trespasser  by  relation.  The  meaning  of  that, 
as  I  understand  it,  is  this,  that,  if  he  be  not  a  wrongdoer 
at  the  time  of  committing  the  act  complained  of,  a  man 
shall  not  be  made  such  by  relation.  That  doctrine,  how- 
ever, has  no  application  here:  for,  here,  the  defendant 
seized  goods  which  he  had  no  right  whatever  at  the  time 
to  interfere  with;  and  therefore  he  was  clearly  a  trespasser. 
The  only  doubt  was  who  was  the  right  person  to  complain 
of  the  trespass.  In  the  course  of  the  argument,  it  occurred 
to  me  to  ask  how  the  matter  would  stand  in  the  case  of  an 
ejectment  brought  by  an  administrator,  the  day  of  the  de- 
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mise  being  laid  in  the  intenral  between  the  death  of  the 
intestate  and  the  grant  of  letters  of  administration,  and  a 
subsequent  action  of  trespass  for  the  mesne  profits.    That 
question  I  have  not  had  answered  (25).    In  that  case  the 
party  is  not  made  a  wrongdoer  by  relation :  he  was  a  tres- 
passer at  the  time.    The  same  reasoning  applies  here :  the 
defendants  were  wrongdoers  originally,  and  are  not  made 
so  by  relation.    It  is  suggested  that  the  action  of  eject- 
ment is  of  such  a  peculiar  nature  as  to  afford  no  true 
analogy.    But  that  is  no  answer.    The  modem  action  of 
ejectment  is  founded  upon  the  antient  doctrine  of  disseisin: 
and  the  disseisee  on  regaining  possession  was  held  to  be 
entitled  to  maintain  trespass  for  wrongs  done  during  the 
intervening  period.     Upon  the  whole,  it  seems  to  me  that 
there  is  no  ground  for  saying  that  the  present  action  is  not 
maintainable. — ^With  respect  to  the  other  point,  the  an- 
swer already  given  appears  to  me  to  be  sufficient    In 
Edger  v.  Knapp^  it  was  thought  there  had  been  some  mis- 
carriage at  the  trial,  and  that  justice  required  that  there 
should  be  a  new  trial.    But  here  some  of  the  goods  were 
taken  under  such  circumstances  that  to  a  certain  extent 
the  verdict  on  a  second  trial  must  be  the  same  way.    The 
Court  never  sends  a  cause  down  to  another  inquiry  on  the 
ground  of  surprise,  unless  satisfied  that  the  first  verdict 
was  substantially  wrong.     I  agree  with  my  Lord  that  it 
will  be  more  consonant  to  justice  in  this  case  to  refuse 
than  to  grant  a  new  trial. 


As  to  the  form 
of  the  action. 


Erskine,  J. — I  am  of  the  same  opinion  upon  both  points. 


(25)  Lord  Chief  Justice  Bushe,  in 
Patten  v.Patten,!  Alcock  &  Napier, 
493,  says  :  ''  It  is  quite  certain  in 
this  case  (and  so  it  has  heen  ad- 
mitted in  argument),  that  the  plain- 
tifl^  afier  recovering  the  possession 
hy  ejectment,  may  maintain  an  ac- 
tion of  trespass  for  mesne  rates,  in 
which  he  may  lay  the  breaking  of 


his  close  to  have  taken  place  after 
the  intestate's  death  but  before  let- 
ters of  administration  were  granted; 
and  this  is  analogous  to  the  admi« 
nistrator's  right  to  maintain  an  ac- 
tion of  trover  for  a  personal  chattel 
taken  and  converted  prior  to  the 
grant  of  administration." 
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We  must,  in  considering  the  first  point,  assume  that  no  J^^^^ 
justification  was  made  out  on  the  part  of  the  defendants ; 
and  then  it  appears  that  they  have  wrongfully  seized  goods 
to  which  they  had  no  title.  It  appears  that  the  seizure 
took  place  after  the  death  of  the  intestate  Letitia  Evans ; 
and  that,  by  the  letters  of  administration  subsequently 
granted  to  the  female  plaintiff,  the  property  in  the  goods 
seized  vested  in  her;  and,  consequently,  that  she  is  law- 
fully entitled  to  compensation  for  the  injury  sustained,  un- 
less there  be  some  strict  technical  rule  of  law  to  prevent 
the  maintenance  of  the  action  in  its  present  form.  Now, 
the  authorities  cited  at  the  Bar,  with  those  referred  to  by  my 
Brother  Cresswell,  are  strong  to  shew  that  an  administrator 
may  maintain  trespass  as  well  as  trover  for  acts  done  be- 
tween the  time  of  the  death  of  the  intestate  and  the  grant 
of  the  letters  of  administration ;  and  they  appear  to  me  to 
be  decisive,  in  the  absence  of  others  to  contravene  them. 
No  case  has  been  cited  to  shew  any  one  of  these  older  au- 
thorities to  have  been  impeached  or  overruled.  A  dictum 
of  my  Brother  Fatteson  in  the  case  of  Babne  v.  Button,  3 
M.  &  Scott,  9,  9  Bing.  477,  has  been  relied  on;  and,  if 
pressed  to  the  utmost,  this  undoubtedly  would  be  some- 
what at  variance  with  the  doctrine  in  the  older  authorities. 
But  that  dictum,  if  so  pressed,  was  not  at  all  necessary  to 
the  decision  of  the  case  in  which  it  is  found.  The  ques- 
tion there  was  whether  or  not  the  assignees  of  a  bankrupt 
could  maintain  trover  against  the  sheriff  for  goods  belong- 
ing to  the  bankrupt  which  had  been  seized  and  sold  after 
a  secret  act  of  bankruptcy  committed :  and  the  learned 
Judge,  in  the  passage  cited,  was  drawing  a  distinction  be- 
tween the  nature  of  the  action  of  trespass  and  that  of 
trover;  and  in  so  doing  uses  expressions  which  at  first  sight 
would  seem  to  be  applicable  to  a  case  like  the  present.  A 
dictum  so  put,  however,  cannot  be  received  to  contravene 
distinct  authorities.  And  the  case  in  which  that  dictum  is 
found  is  not  one  that  in  any  degree  affects  the  present: 
for,  the  principle  upon  which  it  has  been  determined  that 
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1843.  trespass  lies  not  at  the  suit  of  assignees  against  the  sheriff 
for  the  seizure  and  sale  of  the  bankrupt's  goods^  is,  that, 
inasmuch  as  he  was  doing  an  act  that  was  lawful  at  the 
time^  and  that  only  became  unlawful  by  reason  of  subse- 
quent events^  it  would  be  hard  and  unjust  to  hold  him  to 
be  a  trespasser  by  relation.  That  principle  can  have  no 
application  here.  It  appears  to  me^  therefore,  that  there 
is  nothing  to  shake  the  authorities  cited  from  the  Year 
Books,  and  adopted  by  RoUe,  Fitzherbert,  and  Comyns, 
and  consequently  that  there  is  no  pretence  for  entering  a 
Snrpriae.  nonsuit  in  this  case. — ^With  respect  to  the  other  point,  the 

sole  reliance  of  my  Brother  Bompas  was  upon  the  case  of 
Edger  v.  Knqpp,  That,  however,  was  not  a  case  of  sur- 
prise at  all,  in  the  ordinary  understanding  of  the  term.  It 
appeared  that  the  plaintiff's  counsel  either  had  not  fully  ~ 
stated  the  case  that  he  was  instructed  and  prepared  to  lay 
before  the  jury,  or  was  not  fully  understood  by  the  Lord 
Chief  Justice,  and  the  case  was  stopped  and  the  plaintiff 
nonsuited  before  all  the  evidence  had  been  gone  into: 
and,  under  the  peculiar  circumstances,  the  Court  thought 
it  reasonable  that  the  plaintiff  should  be  let  in  to  a  new 
trial  on  payment  of  costs.  •  Here,  however,  the  case  is  put 
upon  the  ground  of  surprise,  the  alleged  surprise  being, 
that,  in  consequence  of  the  defendants  having  insufficiently 
disclosed  their  case  to  their  attornies,  the  latter  were  un* 
prepared  to  prove  a  certain  document  at  the  trial.  There 
was  no  surprise  on  the  parties  themselves,  and,  in  my 
judgment,  no  ground  whatever  for  a  new  trial. 

Cresswell,  J. — I  am  also  of  opinion  that  there  is  no 
ground  for  making  this  rule  absolute  in  either  alternative. 
As  to  the  form  The  main  question  related  to  the  form  of  the  action ;  and 
as  to  this  it  was  contended  by  my  Brother  Bompns  that 
trespass  is  not  maintainable  at  the  suit  of  an  administrator 
for  an  act  done  between  the  death  of  the  intestate  and  the 
grant  of  letters  of  administration.  Upon  referring  to  the 
older  authorities,  it  does  not  appear  to  me  that  there  is  th 


EASTER  TERM^  6  VICTORIA.  738 

slightest  doubt  upon  the  point.  In  the  case  in  the  Year  1843. 
Book,  36  Hen.  6,  fo.  8^  which  is  adopted  by  RoUe  in  his 
Abridgment,  title  Trespas  (T.),  pi.  2,  the  right  of  an  ad- 
ministrator to  bring  trespass  for  the  taking  the  goods  of 
the  intestate  between  the  death  and  the  grant  of  letters  of 
administration  seems  not  to  have  been  disputed.  And  as 
to  the  case  in  18  Hen.  6,  fo.  8,  though  it  is  difficult  to 
make  out  which  is  Judge  and  which  counsel,  the  adminis- 
trator's right  to  maintain  trespass  under  such  circum- 
stances seems  also  to  have  been  taken  for  granted :  it  is  so 
treated  by  Fitzherbert  in  his  Abridgment,  title  Adminia^ 
tratours,  pi.  2,  who  also  in  pi.  8  refers  to  the  36  Hen.  8, 
fo.  22,  for  what  is  there  said  by  Prisot  (26).  Comyns  also 
lays  down  the  same  position ;  and  the  report  of  Lonff  v. 
Hebb,  in  Style,  451,  though  somewhat  short  and  unsatis- 
factory, is  yet  sufficient  to  keep  up  the  current  of  the  au- 
thorities. Is  there  any  case  or  any  dictum  to  the«con* 
trary  ?  None  has  been  cited.  The  sole  reliance  on  the 
part  of  the  defendants  has  been  upon  a  supposed  analogy 
between  the  present  case  and  that  of  a  seizure  and  sale  by 
a  sheriff  of  goods  of  a  trader  after  a  secret  act  of  bank- 
ruptcy. But  it  appears  to  me  that  those  cases  have  no 
application  whatever  to  the  principle  by  which  we  are  to 
be  governed  here :  the  doctrine  they  lay  down  may  be 
summed  up  thus— the  quality  of  an  act  is  not  to  be  altered 
by  a  mere  fiction  of  law :  the  taking  of  the  goods  by  the 
sheriff,  which  was  lawful  at  the  time,  shall  not  be  made  a 
trespass  by  relation  ;  but,  by  disposing  of  the  goods,  which 
by  reason  of  subsequent  events  had  ceased  to  be  the  goods 
of  the  debtor,  and  had  become  the  property  of  the  as- 
signees, he  commits  a  conversion  for  which  he  is  liable  in 
trover.     In  the  dictum  of  Patteson,  J.,  in  Balme  v.  Hutton, 

(26)  It  appears  from  Dugdale's  cough,  Justices  of  C.  P.;  and  that, 

Chronica  Judicialia,  that,  in   the  in  the  36  Hen.  6,  Wangford  and 

1 8th  of  Henry  6,  Markham,  Fortes-  Laicon  ( or  Laken  )  were  Serjeants, 

cue,  and  Portington  were  Serjeants,  Prisot  Chief  Justice,  and  Needham 

and  Paston,   Fulthorpe,  and  As-  and  Moile  Justices  of  C.  P. 
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1843.  it  is  to  be  observed  that  that  learned  Judge  was  maintain* 
ing  that  under  the  circumstances  trover  would  lie  against 
the  sheriff^  by  shewing  that  that  which  was  a  sufBicient 
conversion  to  enable  the  assignees  to  maintain  trover  was 
not  an  act  of  so  tortious  a  quality  as  to  entitle  them  to  - 
bring  trespass :  whether  or  not  the  latter  form  of  action 
might  be  maintained  under  circumstances  like  those  of  the 
present  case,  was  wholly  out  of  his  contemplation.  The 
reason  given  by  the  learned  Judge  for  the  distinction  he  is 
pressing  clearly  shews  the  extent  to  which  he  means  to 
carry  the  observation :  "  In  trespass/'  he  says,  "the  da- 
mages are  unlimited;  in  trover,  they  are  limited  to  the 
value  of  the  property .''  He  evidently  has  in  his  mind  the 
notion  that  the  sheriff  by  seizing  the  goods  had  been  guilty 
of  no  wrongful  act,  and  therefore  that  it  would  be  unjust 
to  allow  vindictive  damages  to  be  given  against  him.  In 
the  present  case,  however,  the  defendants  have  been 
guilty  of  an  act  having  the  quality  of  a  trespass  at  the 
time  it  was  committed ;  and  the  only  question  is  whether 
the  administratrix  can  maintain  an  action  of  trespass  for 
that  wrong  done.  Throwing  out  of  our  consideration  that 
class  of  cases  to  which  Balme  v.  Hution  belongs,  the  other 
authorities  which  tend  to  shew  that  this  form  of  action 
may  be  maintained  are  untouched  either  by  direct  conflict 
with  other  cases,  or  by  any  analogy  to  be  drawn  fix>m 
Surprise.  them. — ^As  to  the  other  point,  I  think  we  have  no  right 

to  involve  the  parties  in  further  contest  on  such  a  specu- 
lation. 

Rule  discharged. 


END   OF    EASTER   TERM. 
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ThtJudgea  present  fn  Court  during  this  Term  unrt^ 
TINDAL,  C.  J.,  COLTMAN,  J.,  MAULE,  J.,  CRESSWELL.  J. 


Harrison    and  Others  v.  Henrt   Heathorn^   Joseph         1843. 
LiDWELL  Heathorn,  Samubl  Maonus,  John  Tait,       ^^^ 
Abraham   Hort,  Henrt   Blundell^  Joseph   Blun-     Majf2Qth. 
DELL^    Solomon    Cohen,   Israel    Isaacs,  Abraham 
Harris,  Leopold  Neumeoen,  Oeoroe  Dixon  Long- 
staff,  and  Oeoroe  Alfred  Muskett. 

JLhIS  was  an  action  of  assumpsit.  Besides  a  special  Toaflsampmc 
count,  which  is  fully  set  out  ante  p.  121,  the  declaration  dd^i^ti  •■ 
contained  counts  for  money  lent,  money  paid,  and  money  S^^y*^ed 

found  due  upon  an  account  stated.  The  Anglo- 

American  Gold 
Mining  Ab- 
sodation,  npon  a  contract  entered  into  with  the  plaintiffs  by  three  individnalB  (one  of  them 
being  one  of  the  defendants)  4s  agents  for  and  on  behalf  of  the  company — one  of  the  de- 
fen£nts,  J.  L.  H.,  pleaded,  that  he  was  not  a  partner  or  shardiolder ;  that  the  company  or 
association  in  the  declaration  mentioned  was  an  illegal  company,  presuming  to  act  as  a  corpo* 
rate  body  without  any  anthority  by  charter  or  act  of  parliament,  and  also  presuming  to  raise 
transferable  and  assignable  stock  and  capital  to  an  unlimited  amount,  transferable  at  the  dis- 
cretion of  the  holders,  to  the  common  nuisance  of  the  subjects  of  the  Queen ;  and  a  further  plea 
containing  similar  allegations,  and  adding  that  at  the  time  of  the  formation  of  the  company  no 
gold  mines  had  been  discovered,  and  that  the  objects  of  the  compsny  were  fandfol,  yinonary, 
and  fraudulent,  tending  to  the  common  nuisance  &c.  of  the  Queen's  subjects.  To  these  two 
latter  pleas  the  plaintiffii  replied  de  iiquriA. 

At  the  trial  it  appeared  tliat  one  J.  P.,  the  agent  of  the  company  in  America,  had,  under  the 
proyisions  of  the  deed  of  settlement,  drawn  certain  bills  on  one  H.  B.,  one  <d  the  defendants,  on 
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1843. 


J.  L.  Hea. 
thorn's  pleas. 


The  defendants  severed  in  pleading. 

George  Alfred  Muskett  pleaded  non  assumpsit  only. 

Henry  Blundell^  George  Dixon  Longstaff,  and  Joseph 
Blundell  likewise  pleaded  non  assumpsit  only. 

Henry  Heathom  and  Abraham  Hort  pleaded  non  as- 
sumpsit and  nine  special  pleas  which  it  is  not  now  mate- 
rial to  consider. 

Samuel  Magnus^  Solomon  Cohen,  Israel  Isaacs,  Abra- 
ham Harris,  and  Leopold  Neumegen  suffered  judgment 
by  default. 

Joseph  Lidwell  Heathom  pleaded— first,  non  assumpsit. 

Secondly — ^to  the  first  count — that  the  defendants  were 
not  before  or  at  the  time  of  the  making  of  the  supposed 
agreement  and  promise  in  the  first  count  mentioned  part- 
ners or  shareholders  in  the  said  supposed  company  or 
association  called  The  Anglo-American  Gold  Mining  As- 
sociation, in  manner  and  form  as  the  plaintiffs  had  above 
alleged. 

Thirdly — to  the  first  count — that  the  plaintiffs  did  not 
take  up  or  discharge  for  the  honor  of  the  drawer  the  said 
bills  of  exchange  in  the  said  first  count  mentioned  in  that 
behalf,  or  any  or  either  of  them,  or  any  part  of  the  amount 


•cooant  of  the  company,  which  bills  being  in  the  hands  of  bon&  fide  holders  for  Talne,  and  about 
to  become  due,  and  the  company  having  no  funds  to  meet  them,  it  was  agreed  at  a  meeting  of 
the  shareholders  on  the  17th  of  December,  1835,  that  certain  property  should  be  sold  by  the 
directors,  or  that  they  should  raise  money  by  the  sale  of  additional  shares,  to  pay  the  bills ;  and 
that  the  directors,  on  the  24  th  of  the  same  month,  entered  into  an  agreement  with  the  plain  tiffs, 
under  which  the  latter  contracted  to  retire  the  bills  for  the  honor  of  the  drawer,  having  the 
option  either  to  take  certain  shares  in  the  company  at  a  given  time  or  to  require  the  repayment 
by  the  shareholders  of  the  advances  so  made  by  them,  with  interest. 

It  further  appeared  that  the  company  consisted  of  twelve  or  thirteen  individuals ;  that  the 
defendant  J.  L.  H.  had  not  signed  the  deed  of  settlement,  nor  become  possessed  of  shares  by  any 
of  the  modes  prescribed  by  £he  deed ;  but  that  he  was  present  at  the  meeting  of  the  17th  cSf 
December,  1835 : — Held,  that  a  jury  would  be  warranted  in  holding  that  this  amounted  to  an 
admission  by  him  that  he  was  a  shareholder,  and  dispensed  with  the  necessity  of  more  formal 
proof,  by  shewing  that  he  had  conformed  to  the  requisites  of  the  deed,  or  otherwise. 

The  agreement  so  made  with  the  plaintiffs  was  sanctioned  and  adopted  at  a  subsequent  meet- 
ing of  the  shareholders  held  on  the  9th  of  September,  1836,  at  which  the  defendant  J.  L.  H. 
was  not  present : — Held,  that  this  was  sufficient  evidence  of  assent  on  the  part  of  the  company 
to  bind  even  those  who  were  not  present  at  that  meeting. 

And  held,  that  the  mere  circumstance  of  the  defendants  having  called  themselves  **  The  Anglo* 
American  Gold  Mining  Association,"  and  professing  to  have  stock  transferable  at  the  will  of  the 
holder,  subject  only  to  certain  r^;ulations  as  to  registering  transfers  and  proof  of  title,  did  not 
ihew  the  association  to  be  a  nuisance  and  public  grievance  at  common  law. 
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thereof^  or  incur  the  said  supposed  costs  and  expenses^  or         1843. 
any  part  thereof^  as  in  the  said  first  count  alleged. 

Fourthly— to  the  first  count — that  the  said  bills  of  ex- 
change in  that  count  mentioned  to  have  been  taken  up  by 
the  plaintiffs  were  not  nor  were  any  nor  was  either  of 
them  drawn  by  the  said  John  Penman  on  the  said  Henry 
Blundell  on  account  of  the  said  company. 

[The  fifth  and  sixth  pleas  were  demurred  to^  and  upon  Fifth  and  sixth 
them  the  plaintiffs  obtained  judgment — vide  ante,  p.  121.]  ^ 

Seventhly — to  the  first  count — that  the  plaintiffs  did  Seventh  plea, 
not  give  notice  to  the  said  company  and  the  said  directors^ 
or  any  or  either  of  them^  three  calendar  months  before  the 
commencement  of  the  suit^  to  pay,  and  that  they  the 
plaintiffs  required  payment^  of  the  said  sums  so  alleged  to 
have  been  advanced  by  them  in  taking  up  the  said  bills, 
and  the  said  interest  for  the  same,  and  the  amount  of  the 
said  alleged  costs  and  expenses  of  the  plaintiffs,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form 
as  the  plaintiffs  had  in  the  said  first  count  alleged. 

Eighthly — to  the  first,  second,  third,  and  last  counts —  Eighth  plea, 
that  the  said  company  or  association  in  the  said  first  count 
mentioned  was  and  is  an  illegal  company,  association,  or 
partnership,  consisting  of  divers  persons  shareholders  there- 
in, formed  for  the  alleged  purpose  of  working  gold  mines 
in  the  United  States  of  America,  and  reduction  and  sale  of 
the  said  precious  metal  and  all  other  valuable  products  of 
the  said  mines,  and  presuming  to  act  as  if  they  were  and 
are  a  corporate  body,  without  any  legal  authority  or  any 
act  of  parliament  or  charter  from  the  Crown  for  so  doing, 
and  also  presuming  and  pretending  without  any  legal 
authority,  act  of  parliament,  or  charter  from  the  Crown 
for  so  doing,  to  raise,  and  being  constituted  and  formed 
with  a  view  to  raise,  and  with  provisions  for  raising,  a 
transferable  and  assignable  stock  and  capital  to  a  large 
amount,  to  wit,  6000/.  sterling,  to  be  considered  as  divided 
into  sixty  shares  of  1 00/.  each,  with  power  for  the  share-. 

VOL.  VI.  B  B  B 
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1843.  holders  of  the  said  company  at  a  special  meeting  of  share^ 
holders  to  be  called  for  that  purpose^  at  any  time^  and  from 
time  to  time^  to  increase  the  capital  of  the  said  company  to 
any  amount  that  might  be  agreed  upon^  by  creating  an 
additional  number  of  100/.  shares ;  and  all  which  several 
shares^  as  well  original  as  additional^  were  to  be  and  are 
transferable  and  assignable  from  the  holders  thereof^  by 
deed  or  will  or  otherwise^  to  any  other  person  or  persons, 
at  the  discretion  of  the  holders  thereof,  to  the  common 
grievance,  nuisance^  prejudice,  and  inconvenience  of  the 
liege  subjects  of  his  late  majesty  King  William  the  Fourth 
and  our  lady  the  Queen,  in  their  trade,  commerce,  pro- 
perty, and  lawful  affairs  :  That,  before  and  at  the  time  of  the 
making  of  the  said  agreement  and  promise  in  the  said  first 
count  mentioned,  and  at  the  times  the  plaintiffs  lent  and 
paid  the  respective  monies  in  the  second  and  third  counts 
mentioned,  the  plaintiffs  had  notice  of  the  several  premises 
in  this  plea  before  mentioned :  That  the  said  loans  and 
advances  and  payments  in  the  second  and  third  counts 
mentioned  were  respectively  made  by  the  plaintiffs  for  the 
purpose  of  taking  up  and  paying  the  said  bills  of  exchange 
under  the  said  agreement  in  the  first  count  mentioned,  and 
that  the  said  agreement  was  made  and  entered  into,  and 
the  said  payments  in  the  said  first  count  mentioned,  and 
the  said  loans  and  advances  and  payments  in  the  second 
and  third  counts  mentioned,  were  respectively  made  by  the 
plaintiffs,  and  the  said  costs  and  expenses  in  the  first  count 
mentioned  attisnding  such  bills  were  incurred,  in  order  and 
for  the  purpose  and  with  intent  to  support  and  continue 
the  said  company  or  association,  and  for  furthering,  coun- 
tenancing, and  proceeding  in  the  said  undertaking  and 
attempt,  to  the  common  grievance  and  nuisance  of  his  said 
late  majesty  and  our  lady  the  Queen ;  whereby  the  said 
agreement  was  and  is  void  in  law ;  and  that  the  said  account 
in  the  said  last  count  mentioned  was  stated  solely  of  and 
concerning  the  said  payments  in  the  said  first  count  men- 
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tioned  to  have  been  made  by  the  plaintiffs  of  and  concern- 
ing the  said  monies  in  the  said  second  and  third  connts 
alleged  to  have  been  lent  and  paid  by  them  respectively^ 
and  not  of  or  concerning  any  other  monies  or  matters  j  and 
the  said  sum  in  the  last  count  mentioned  to  have  been 
found  due  was  so  found  due  in  respect  and  was  and  is  the 
amount  of  the  said  sums  so  paid  as  in  the  first  count  men- 
tioned^ and  so  lent  and  paid  as  in  the  second  and  third 
counts  mentioned,  respectively;  and  which  several  payments 
and  loans  were  made  upon  and  for  the  illegal  purpose  and 
consideration  in  the  plea  before  mentioned — verification. 

Ninthly — ^to  the  first,  second,  third,  and  last  counts —  Ninth  plea, 
the  said  company  or  association  was  and  is  an  illegal  com- 
pany, association,  or  partnership,  consisting  of  divers  per- 
sons, shareholders  therein,  presuming  to  act  as  if  they  were 
and  are  a  body  corporate,  without  any  legal  authority  or 
any  act  of  parliament  or  charter  from  the  Crown  for  so 
doing,  and  also  presuming  and  pretending,  without  any 
legal  authority,  act  of  parliament,  or  charter  from  the  Crown 
for  so  doing,  to  raise  a  large  transferable  and  assignable 
stock  in  shares  transferable  at  the  will  of  the  holders 
thereof,  for  the  pretended  object  or  purpose  of  working 
gold  mines  on  an  immense  and  extensive  territory  in  parts 
beyond  the  seas,  to  wit,  the  United  States  of  America,  and 
the  reduction  and  sale  of  the  said  precious  metal  and  all 
other  valuable  products  of  the  said  mines ;  whereas,  in  truth 
and  in  fact,  at  the  time  of  the  formation  of  the  said  com- 
pany or  association,  and  for  a  long  time  afterwards,  no  gold 
mines  in  the  said  United  States  had  been  or  were  disco- 
vered by  the  persons  who  projected,  formed,  or  constituted 
the  said  company  or  association,  or  any  or  either  of  them, 
or  by  any  person  or  persons  on  behalf  of  the  said  company, 
nor  had  any  gold  mine  in  the  said  United  States  been  pur- 
chased or  hired  by  or  on  behalf  of  the  persons  who  pro- 
jected, formed,  and  constituted  the  said  company  or  asso- 
ciation, or  by  or  on  behalf  of  the  said  company  or  associ- 
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1843.        ation,  or  by  or  on  behalf  of  the  said  company,  nor  were 
IUruwon     ^°^^  persons  or  the  said  company  possessed  of  any  such 
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gold  mine,  nor  in  negotiation  for  the  purchase  or  hire 
thereof;  and  the  locality  or  particular  nature  of  the  situ- 
ation for  commencing  and  carrying  on  the  operations  of 
the  said  company  remained  to  be  discovered  and  selected, 
and  the  objects  of  the  said  company  were  and  are  fanciful, 
visionary,  and  uncertain,  and  delusive,  fraudulent,  and  de- 
ceptive ;  and  the  said  company  or  association  was  and  is, 
by  reason  of  the  several  premises,  an  undertaking,  associ- 
ation, and  attempt,  tending  and  calculated  to  cheat  and 
defraud  the  subjects  of  his  said  late  majesty  King  William 
the  Fourth,  and  of  our  lady  the  Queen,  respectively,  of 
their  monies,  tending  to  the  common  nuisance,  grievance, 
prejudice,  and  inconvenience  of  the  liege  subjects  of  his 
said  late  majesty  King  William  the  Fourth,  and  our  lady 
the  now  Queen,  respectively,  in  their  trade,  commerce,  and 
other  lawful  a£fairs :  That,  before  and  at  the  time  of  the 
making  of  the  said  agreement  and  promise  in  the  said  first 
count  mentioned,  and  at  the  time  the  plaintiffs  lent  and 
paid  the  respective  monies  in  the  second  and  third  counts 
mentioned,  the  plaintiffs  had  notice  of  the  several  premises 
in  this  plea  before  mentioned:  That  the  said  loans  and 
advances  and  payments  in  the  second  and  third  counts  men- 
tioned were  respectively  made  by  the  plaintiffs  for  the  pur- 
pose of  taking  up  and  paying,  and  in  taking  up  and  pay- 
ing, the  said  bills  of  exchange  under  the  said  agreement  in 
the  first  count  mentioned ;  and  that  the  said  agreement  in 
the  first  count  mentioned  was  made,  and  the  said  payment 
and  loans  and  advances  in  the  first,  second,  and  third 
counts  mentioned  were  made  by  the  plaintiffs,  and  the  said 
costs  and  expenses  in  the  first  count  mentioned  attending 
such  bills  were  incurred,  in  order  and  for  the  purpose  and 
with  intent  to  support  and  continue  the  said  company  or 
association,  and  for  the  furthering,  counten'ancing,  and  pro* 
ceeding  in  the  said  undertaking  and  attempt,  to  the  com- 
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mon  grievance  and  nuisance  of  his  said  late  majesty  and 
our  lady  the  Queen,  whereby  the  said  agreement  was  and 
is  void  in  law  :  And  that  the  said  account  in  the  last  count  v. 

mentioned  was  stated  solely  of  and  concerning  the  said  pay- 
ments in  the  first  count  mentioned  to  have  been  made  by 
the  plaintiffs^  and  of  and  concerning  the  said  monies  in  the 
said  second  and  third  counts  alleged  to  have  been  lent  and 
paid  by  them  respectively^  and  not  of  or  concerning  any 
other  monies  or  matters;  and  the  said  sum  in  the  last 
count  mentioned  to  have  been  found  due  was  so  found  due 
in  respect  and  was  and  is  the  amount  of  the  said  sums  so 
paid  as  in  the  first  count  mentioned^  and  so  lent  and  paid 
as  in  the  second  and  third  counts  mentioned  respectively ; 
and  which  several  payments  and  loans  were  made  upon  and 
for  the  illegal  purposes  and  consideration  in  this  plea  before 
mentioned — verification. 

Tenthly — as  to  the  sum  of  2000/.,  parcel  of  the  said  mo-  Tenth  plea, 
nies  in  the  said  fifth  and  last  counts  mentioned— payment 
of  that  sum  in  full  satisfaction  and  discharge  of  the  said 
sum  of  2000/.,  parcel  &c.,  and  the  causes  of  action  in  re- 
spect thereof. 

John  Tait  pleaded — first,  non  assumpsit.  Tait's  pleas. 

Secondly — ^to  the  first  count — that  the  said  defendants  Second  plea, 
in  the  said  declaration  mentioned  were  not  partners  and 
shareholders  in  the  said  company  or  association  called  The 
Anglo-American  Gold  Mining  Association,  in  manner  and 
form  as  the  plaintiffs  had  in  the  said  first  count  in  that  be- 
half above  alleged. 

Thirdly — to  the  first  count — that  the  plaintiffs  did  not.  Third  plea, 
at  the  several  days  and  times  in  the  said  first  count  men- 
tioned, or  at  any  other  days  or  times,  pay,  lay  out,  or  ex- 
pend the  said  sums  of  money  in  the  said  first  count  men- 
tioned, or  any  of  them,  or  any  part  thereof,  in  or  about  the 
taking  up  and  discharging  for  the  honor  of  the  drawer  the 
said  bills  of  exchange  in  the  declaration  mentioned,  or  any 
of  them,  nor  incur  such  costs  and  expenses  as  in  that  behalf 
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Fifth  plea. 


Sixth  plea. 


in  the  said  first  count  mentioned,  or  any  part  thereof^  ia 
manner  and  form  as  the  plaintiffs  had  in  that  behalf 
alleged. 

Fourthly — ^to  the  first  count — that  the  plaintiffs  did  not, 
nor  did  any  of  them,  give  the  said  notice  to  the  said  com- 
pany and  the  said  directors  to  pay  the  said  sum  of  55002. 
or  the  said  other  sums  of  money  in  the  said  first  count  re* 
spectively  mentioned,  or  any  other  sum  or  sums  of  money, 
or  require  payment  thereof,  or  of  any  part  thereof,  in 
manner  and  form  as  the  plaintiffs  had  in  that  behalf  above 
alleged. 

Fifthly — ^to  the  first  count — that  the  plaintiffs,  to  wit,  on 
the  10th  of  March,  1836,  became  and  were,  and  thence^ 
forth  hitherto  had  been  and  still  were,  shareholders  and 
partners  in  the  said  company,  and  that  they,  to  wit,  on  the 
said  10th  of  March,  1836,  duly  elected  to  take  the  said 
sixty  shares  according  to  the  said  agreement,  and  gave  the 
said  company  and  the  said  directors  due  notice  thereof; 
without  this  that  the  plaintiffs  gave  due  notice  to  the  said 
company  and  to  the  said  directors  that  they  the  plaintiffs 
declined  to  take  the  said  sixty  shares  in,  or  to  become 
members  of,  the  said  company,  and  then  elected  not  to 
take,  and  had  not  taken  such  shares  and  become  such 
shareholders  as  in  the  said  first  count  of  the  declaration 
mentioned,  in  manner  and  form  as  the  plaintiffs  had  in  the 
said  first  count  in  that  behalf  above  alleged. 

Sixthly — to  the  first,  second,  and  third  counts — that  the 
said  company  in  the  said  first  count  mentioned,  before  and 
at  the  time  of  the  making  of  the  said  alleged  agreement 
in  the  said  first  count  mentioned,  and  before  and  at  the 
respective  times  of  the  lending  and  paying  in  the  said 
second  and  third  counts  respectively  mentioned,  was  and 
thence  always  hitherto  had  been  and  still  was  a  company 
and  partnership  between  the  defendants  and  divers  and 
very  many  other  persons,  to  wit,  during  all  the  time  afore- 
said, presuming  to  act  and  acting  as  if  they  were  and  are 
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a  corporate  body,  and  pretending  to  raise  a  transferable  1843. 
and  assignable  stock,  without  any  act  of  parliament  or  any 
legal  authority,  and  without  any  charter  from  the  Crown 
for  so  doing ;  of  all  which  said  several  premises  in  this  plea 
mentioned  the  plaintiffs,  to  wit,  before  and  at  the  time  of 
the  making  the  said  agreement  in  the  said  first  count 
mentioned,  and  before  and  at  the  respective  times  of  lend- 
ing and  paying  the  said  sums  in  the  said  second  and  third 
counts  respectively  mentioned,  had  notice,  and  then,  to 
wit,  at  those  respective  times,  well  knew  the  same ;  and 
the  plaintiffs,  to  wit,  then,  entered  into  the  said  agreement 
in  the  said  first  count  mentioned,  and  lent  and  paid  the 
money  in  the  said  second  and  third  counts  respectively 
mentioned,  with  such  full  knowledge  as  aforesaid,  and  for 
the  purpose  of  furthering,  continuing,  and  proceeding  in 
the  said  company,  partnership,  and  undertaking,  and  with 
a  view  of  assisting  and  supporting  the  same ;  and  the  said 
agreement  in  the  first  count  mentioned  was  entered  into 
by  all  the  said  parties  thereto,  and  the  said  sums  in  the 
said  second  and  third  counts  mentioned  were  lent  and 
paid,  for  the  furthering,  continuing,  and  proceeding  in  the 
said  company,  partnership,  and  undertaking,  and  with 
such  notice  and  knowledge  as  aforesaid. 

Seventhly — to  the  first,  second,  and  third  counts — ^that  Seventh  plea, 
the  said  company  and  partnership  in  the  said  first  count 
mentioned,  before  and  at  the  respective  times  of  the  mak- 
ing the  said  agreement  in  the  said  first  count  mentioned, 
and  the  lending  and  paying  the  said  sums  in  the  said 
second  and  third  counts  respectively  mentioned,  was,  and 
thenceforth  hitherto  had  been  and  still  was,  a  new  and  un- 
lawful undertaking  tending  to  the  common  grievance,  pre- 
judice, and  inconvenience  of  great  numbers  of  the  liege 
subjects  of  this  realm  in  their  trade  and  commerce,  that  is 
to  say,  an  undertaking  for  the  purpose  and  object  of  pur- 
chasing and  working  mines  and  of  raising  metal  and  ores, 
and  of  smelting,  refining,  and  manufacturing,  and  selling 
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1843.  and  disposing  of  the  said  metal  to  be  obtained  and  raised 
from  such  mines;  and  which  same  undertaking,  before 
and  at  the  time  of  the  making  the  said  agreement  in  the 
said  first  count  mentioned,  and  before  and  at  the  respective 
times  of  the  lending  and  paying  the  said  respective  aams 
in  the  said  second  and  third  counts  respectively  mentioned^ 
and  thenceforth  hitherto  had  been  and  still  was  a  pablic 
undertaking  then  and  during  all  the  time  last  aforesaid 
and  sti!  relating  to  affairs  in  which  the  trade  and  welfare 
and  COT  merce  of  great  numbers  of  the  liege  subjects  of 
this  realm  were  during  all  the  time  last  aforesaid  and  still 
are  concerned,  and  which  same  undertaking,  at  the  time 
of  the  making  the  said  agreement  in  the  said  first  count 
mentioned,  and  at  the  said  times  of  the  lending  and  paj* 
ing  in  the  said  second  and  third  counts  respectively  men- 
tioned, and  thenceforth  hitherto,  had  been  and  still  was  a 
common  nuisance  to  the  liege  subjects  of  this  realm ;  of 
all  which  said  several  premises  in  this  plea  mentioned  the 
plaintiffs,  to  wit,  before  and  at  the  time  of  the  making  the 
said  agreement  in  the  said  first  count  mentioned,  and  be- 
fore and  at  the  said  respective  times  of  the  lending  and 
paying  the  said  sums  in  the  said  second  and  third  counts 
respectively  mentioned,  had  notice,  and  at  all  times  well 
knew  the  same ;  and  the  plaintiffs,  to  wit,  then,  entered 
into  the  said  agreement  in  the  said  first  count  mentioned, 
and  lent  and  paid  the  respective  sums  as  in  the  said  second 
and  third  counts  mentioned,  with  such  knowledge  as  last 
aforesaid,  and  for  the  purpose  of  furthering,  continuing, 
and  proceeding  in  the  said  company,  partnership,  and  un- 
dertaking, and  with  a  view  of  assisting  and  supporting  the 
same,  and  the  illegal  objects  thereof;  and  the  said  agree- 
ment in  the  said  first  count  mentioned  was  entered  into 
by  all  the  said  parties  thereto,  and  the  said  sums  in  the 
said  second  and  third  counts  mentioned  were  respectively 
lent  and  paid  by  them  the  plaintiffs  for  the  furthering 
and   proceeding  in  the  said  company,  partnership,  and 
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undertaking  in  this  plea  mentioned^  and  with  such  full         1843. 
knowledge  of  the  premises  in  this  plea  mentioned  as  afore-      -J"^"^ 
said.  V. 

Eighthly — as  to  so  much  of  the  fourth  count  as  related 
to  2000/.  parcel  of  the  said  sum  of  money  in  the  said  fourth  '^  ^  ^' 
count  mentioned^  and  therein  supposed  to  have  been  re- 
ceived to  the  plaintiffs^  use — that  the  said  sum  of  2000/. 
was  a  sum  formerly,  and  before  the  said  supposed  receipt 
thereof,  paid  by  the  plaintiffs  to  the  said  complainant  in 
the  said  first  count  mentioned  as  the  consideration  for  the 
purchase  of  a  certain  tract  of  land  sold  to  the  said  company 
by  and  under  a  certain  written  agreement  which  was  after- 
wards, and  before  the  said  alleged  receipt  of  the  said  2000/., 
to  wit,  on  the  day  and  year  last  aforesaid,  rescinded;  and 
that  the  plaintiffs  claimed  the  same  as  so  much  money  re- 
ceived to  their  use  on  and  by  reason  of  the  rescision  of 
the  said  agreement,  and  on  the  implied  promise  supposed 
to  arise  in  law  upon  such  rescision,  and  in  no  other  way 
and  on  no  other  ground  whatsoever,  nor  was  the  same,  or 
any  part  thereof,  due  in  any  other  way  whatsoever,  nor 
was  there  any  express  promise  to  pay  the  same  or  any  part 
thereof:  That  the  said  company,  before  and  at  the  time  of 
the  making  of  the  said  last-mentioned  agreement,  and  the 
payment  of  the  said  sum  of  2000/.  as  aforesaid,  was,  and 
from  that  time  always  hitherto  had  been  and  still  was,  a 
company  and  partnership  between  the  said  defendants  and 
divers  and  very  many  other  persons,  to  wit,  during  all  the 
time  last  aforesaid,  presuming  to  act  and  acting  as  if  they 
were  and  are  a  corporate  body,  and  pretending  to  raise  a 
transferable  and  assignable  stock,  without  any  act  of  par- 
liament or  any  legal  authority,  and  without  any  charter 
from  the  Crown  for  so  doing ;  of  all  which  said  several 
premises  in  this  plea  mentioned  the  plaintiffs,  to  wit,  be- 
fore and  at  the  time  of  the  making  of  the  said  last- 
mentioned  agreement  and  the  payment  of  the  said  sum  of 
2000/.  as  aforesaid,  had  notice,  and  then  well  knew  the 
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game ;  and  the  plaintiffs,  to  wit,  then,  entered  into  the  said 
last-mentioned  agreement,  and  paid  the  said  sum  of  200(M., 
with  such  knowledge  as  last  aforesaid,  and  for  the  purpose 
of  furthering,  continuing,  and  proceeding  in  the  said  com- 
pany, partnership,  and  undertaking  in  that  plea  men- 
tioned, and  with  a  view  of  assisting  and  supporting  the 
same. 
Ninth  plea.  Ninthly — as  to  so  much  of  the  fourth  count  as  related 

to  2000/.  parcel,  Jcc.— that  the  said  sum  of  2000/.  in  that 
plea  mentioned  was  a  sum  formerly  paid  by  the  plaintiffs 
to  the  said  company  in  the  fir  jt  count  mentioned  aa  the 
consideration  for  the  purchase  of  a  certain  tract  of  land 
sold  to  the  said  company  by  and  under  a  certain  written 
agreement  which  was  afterwards  and  before  the  said 
alleged  receipt  of  the  said  2000/.,  to  wit,  on  the  day  and 
year  last  aforesaid,  rescinded;  and  that  the  plaintiffs 
claimed  the  same  as  so  much  money  received  to  their 
use  on  and  by  reason  of  the  rescision  of  the  said  last- 
mentioned  agreement,  and  on  the  implied  promise  sup- 
posed to  arise  in  law  upon  such  rescision,  and  in  no  other 
way  whatsoever,  nor  was  the  same  or  any  part  thereof 
due  in  any  other  way  whatsoever,  nor  was  there  ever  any 
express  promise  to  pay  the  same,  or  any  part  thereof: 
That  the  company  in  that  plea  mentioned,  before  and 
at  the  time  of  the  making  of  the  said  last-mentioned 
agreement,  and  the  payment  of  the  same  sum  of  2000/., 
as  aforesaid,  was  and  from  that  time  always  hitherto  had 
been  and  still  was,  a  new  and  unlawful  nndeirtaking,  tend- 
ing to  the  common  grievance,  prejudice,  and  inconvenience 
of  great  numbers  of  the  liege  subjects  of  this  realm  in 
their  trade  and  commerce,  that  is  to  say,  an  undertaking 
for  the  purpose  and  object  of  purchasing  and  working 
mines,  and  of  raising  metal  and  ores,  and  smelting,  re- 
fining, and  manufacturing,  and  selling  and  disposing  of 
the  said  metal  to  be  obtained  and  raised  from  such  mines, 
and  which  same  undertaking,  before  and  at  the  time  of 
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the  making  of  the  last-mentioned  agreement  and  the  pay-  1843. 
ment  of  the  said  sum  of  2000/.  as  last  aforesaid,  was  and 
thenceforth  hitherto  had  been  and  still  was  a  common 
nuisance  to  the  liege  subjects  of  this  realm ;  of  all  which 
said  several  premises  in  that  plea  mentioned  the  plaintiffs, 
to  wit,  before  and  at  the  time  of  the  making  of  the  said 
last-mentioned  agreement,  and  the  payment  of  the  said 
sum  of  2000/.  as  last  aforesaid,  had  notice,  and  then  well 
knew  the  same ;  and  the  plaintiffs,  to  wit,  then,  entered 
into  the  last-mentioned  agreement,  and  paid  the  said 
sum  of  2000/.  as  last  aforesaid,  with  such  knowledge  as 
last  aforesaid,  and  for  the  purpose  of  furthering,  con- 
tinuing, and  proceeding  in  the  said  company,  partnership, 
and  undertaking,  and  with  a  view  of  assisting  and  sup- 
porting the  same,  and  the  illegal  object  thereof. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  Replications 
fourth,   and    seventh  pleas  pleaded    by   Joseph  Lidwell  thorn's  pleu. 
Heathom,  replied  de  injuria  to  the  eighth  and  ninth,  and 
traversed  the  payment  alleged  in  the  tenth. 

The  plaintiffs  also  joined  issue  on  the  first,  second,  third.  To  Tait's  pleas, 
fourth,  and  fifth  pleas  of  the  defendant  John  Tait.  To  the 
sixth  they  replied  that  the  said  company  in  the  said  first 
count  mentioned,  at  the  time  of  making  the  said  agreement 
in  the  said  first  count  mentioned,  and  at  the  respective 
times  of  the  lending  and  paying  in  the  said  second  and 
third  counts  respectively  mentioned,  was  not  nor  had  it 
been,  nor  was  it  a  company  and  partnership  between  the 
said  defendants  and  divers  and  very  many  other  persons 
presuming  to  act  and  acting  as  if  they  were  a  corporate 
body,  and  pretending  to  raise  a  transferable  and  assign- 
able  stock,  in  manner  and  form  as  the  defendant  John  Tait 
had  above  alleged.     Issue. 

To  the  seventh  plea — that  the  said  company  and  part- 
nership in  the  said  first  count  mentioned,  at  the  respective 
times  of  the  making  the  said  agreement  in  the  said  first 
count  mentioned,  and  the  lending  and  paying  the  said 
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1843.  sums  in  the  said  second  and  third  counts  respectively 
mentioned^  was  not  nor  had  it  been  at  any  part  of  the 
time  in  the  seventh  plea  mentioned^  nor  was  it  stilly  a  new 
and  unlawful  undertaking  tending  to  the  common  griev- 
ance, prejudicCi  and  inconvenience  of  great  numbers  of  the 
liege  subjects  of  this  realm  in  their  trade  and  commerce, 
nor  was  the  same  undertaking,  at  the  time  of  the  making 
the  said  agreement  in  the  said  first  count  mentioned,  and 
before  and  at  the  respective  times  of  the  lending  and  pay- 
ing the  said  respective  sums  in  the  said  second  and  third 
counts  respectively  mentioned,  nor  was  it,  a  public  under- 
taking then  or  at  any  part  of  the  time  in  the  seventh  plea 
mentioned,  or  still,  relating  to  affairs  in  which  the  trade 
and  welfare  and  commerce  of  great  numbers  of  the  sub- 
jects of  this  realm  were  concerned,  nor  was  the  same  un- 
dertaking, at  the  time  of  making  the  said  agreement  in 
the  said  first  count  mentioned,  and  at  the  said  times  of 
the  lending  and  paying  in  the  said  second  and  third 
counts  respectively  mentioned,  nor  thenceforth  hitherto 
had  it  been,  nor  was  it  still,  a  common  nuisance  to  the 
liege  subjects  of  this  realm,  in  manner  and  form  as  the  de- 
fendant John  Tait  had  above  alleged.     Issue. 

To  the  eighth  plea — that  the  said  company,  at  the  time 
of  the  making  of  the  said  supposed  agreement  in  the  said 
eighth  plea  mentioned,  and  the  payment  of  the  said  sum 
of  2000/.  in  the  said  eighth  plea  mentioned,  was  not,  nor 
from  that  time  hitherto  had  it  been,  nor  was  it  still,  a 
company  and  partnership  between  the  said  defendants  and 
divers  and  very  many  other  persons,  presuming  to  act  and 
acting  as  if  they  were  a  corporate  body,  and  pretending  to 
raise  a  transferable  and  assignable  stock,  in  manner  and 
form  as  the  defendant  John  Tait  had  above  alleged.   Issue. 

To  the  ninth  plea—  that  the  said  company  in  the  last- 
mentioned  plea,  at  the  time  of  the  making  of  the  said 
supposed  agreement  in  the  said  last  plea  mentioned,  and 
the  payment  of  the  said  sum  of  2000/.  in  the  last  plea 
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mentioned,  was  not,  nor  from  that  time  hitherto  had  it  1843. 
been,  nor  was  it  still,  a  new  and  unlawful  undertaking 
tending  to  the  common  grievance,  prejudice,  and  incon- 
venience of  great  numbers  of  the  liege  subjects  of  this 
realm  in  their  trade  and  commerce,  nor  was  the  same  un- 
dertaking, at  the  time  of  the  making  of  the  said  last-men- 
tioned agreement,  and  the  payment  of  the  said  sum  of 
20002.  in  the  last  plea  mentioned,  nor  thenceforth  hitherto 
had  it  been,  nor  was  it,  a  common  nuisance  to  the  liege 
subjects  of  this  realm,  in  manner  and  form  as  the  defend- 
ant John  Tait  had  above  alleged.     Issue. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  Michaelmas  Term,  1841.  The  agreement 
declared  on  was  put  in.  It  was  dated  the  24th  of  De-  Agreement  of 
cember,  1835,  and  purported  to  be  made  between  Henry 
Blundell,  James  Magnus,  and  William  Smith,  directors 
of  the  Anglo-American  Grold  Mining  Association  (for  and 
on  behalf  of  themselves  and  of  the  said  company),  of  the 
one  part,  and  James  Finnic,  Robert  Harrison,  and  Simon 
Samuel  (the  plaintiffs)  of  the  other  part,  and  was  in  sub- 
stance as  stated  in  the  declaration.  And  it  was  proved, 
that,  pursuant  to  the  terms  of  that  agreement,  the  plaintiffs 
had  taken  up  bills  drawn  by  Penman  on  Henry  Blundell 
to  the  amount  of  5500/. ;  and  that  they  afterwards  declared 
their  intention  not  to  take  the  shares  in  the  company 
reserved  for  them,  and,  on  the  22nd  of  September,  1836, 
gave  the  directors  notice  that  they  required  to  be  reim- 
bursed the  money  so  advanced  by  them,  together  with 
interest  and  costs. 

The  deed  of  settlement  of  the  association  was  also  put  Deedofscttlc- 

ment.    Nov.  1. 

in.  It  purported  to  be  made,  on  the  1st  of  November,  1833. 
1833,  between  John  Penman,  of  the  United  States  of 
America,  of  the  first  part,  George  Alfred  Muskett,  of  the 
second  part,  the  several  other  persons  whose  names  and 
seals  were  thereunto  set  and  affixed  (except  the  said  John 
Penman,  George  Alfred  Muskett,  and  Thomas  Bridges  • 
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1843. 


Recital. 


1.  Formatioii 
of  the  company. 


2.  Object  of 
the  company. 


the  younger),  of  the  third  part  {27),  and  the  said  Thomajs 
Bridges  the  yoanger  (who  was  thereby  appointed  trustee 
of  the  covenant  thereinafter  contained)^  of  the  fourth  part. 
This  deed  recited,  that,  "  whereas  the  said  several  parties 
thereto  of  the  first,  second,  and  third  parts  had  lately 
agreed  to  form  a  company  for  the  purpose  of  working  gold 
mines  in  the  United  States  of  America,  and  they  were 
desirous  that  those  presents  should  be  made  and  executed 
for  the  purpose  of  more  clearly  and  accurately  ascertain- 
ing, defining,  and  settling  their  several  and  respective 
rights,  interests,  and  liabilities  in  the  said  undertaking," 
and  witnessed,  'Hhat,  in  consideration  of  the  premises, 
and  for  the  purpose  of  establishing  and  regulating  the 
company  thereby  intended  to  be  formed,  and  in  order  to 
ascertain,  define,  and  settle  the  rights,  interests,  and 
liabilities  of  the  several  parties  interested  therein  in 
respect  thereof,  it  was  thereby  declared  and  agreed  by 
and  between  the  said  parties  thereto  as  followed/'  The 
material  provisions  of  the  deed  were  the  following : — 

"  I.  That  the  several  parties  hereto  of  the  first,  second, 
and  third  parts,  and  all  persons  who  shall  hereafter  become 
subscribers  to  or  interested  in  the  capital  of  the  said  com- 
pany hereby  intended  to  be  formed  under  the  provisions 
hereinafter  contained  (and  who  are  hereby  described  as 
shareholders),  shall,  so  long  as  they  possess  any  sum  or 
share  of  the  capital  of  the  said  company,  be  and  continue, 
until  dissolved  under  the  provisions  in  that  behalf  herein- 
after contained,  a  company  or  partnership,  under  the 
name,  style,  or  title  of '  The  Anglo-American  Gold  Mining 
Association : ' 

'*  2.  That  the  object  of  the  said  company  shall  be  the 
working  of  gold  mines  in  the  United  States  of  America, 


(27)  These  were — Samuel  Cham- 
bers, Matthew  Howard,  Henry 
BlandeU,  John  Tait,  D.  G.  Astle, 


George  Dyson,  John  Saunderaon, 
and  John  Dorn. 
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aud  reduction  and  sale  of  the  said  precious  metals^  and  all         1843. 
other  valuable  products  of  the  said  mines : 

"  4.  That  the  present  capital  of  the  said  company  shall 
eonsist  of  the  sum  of  6000/.  sterling,  which  shall  be  con- 
sidered as  divided  into  sixty  shares  of  100/.  each,  and  be 
numbered  from  1  to  60,  both  inclusive;  and  all  which 
shares  have  been  taken  and  subscribed  for  by  the  parties 
hereto  of  the  first,  second,  and  third  parts,  in  the  several 
numbers  and  proportions  agreed  upon  between  them : 

*'  6.  That  it  shall  be  lawful  for  the  shareholders  of  the  5.  Provision  for 
said  company,  at  a  special  meeting  of  shareholders  to  |^pi^.*"^ 
be  called  for  that  purpose  in  manner  hereinafter  men- 
tioned, at  any  time,  and  from  time  to  time,  to  increase  the 
capital  of  the  said  company  to  any  amount  that  may  be 
agreed  upon,  by  creating  an  additional  number  of  100/. 
shares,  such  additional  number  of  shares  to  be  numbered 
from  60  progressively  forward ;  provided,  nevertheless,  that  Proviso, 
any  of  the  said  parties  hereto  of  the  first,  second,  and  third 
parts,  or  any  of  their  personal  representatives  respectively, 
shall  be  at  liberty  (if  they  think  proper  so  to  do)  to  take 
any  of  the  said  additional  shares  at  the  price  of  100/.  per 
share,  notwithstanding  the  same  shares  may  be  at  a  pre* 
mium  in  the  market : 

"  6.  That,  in  case  the  capital  of  the  said  company  shall  6.  If  capital  in- 
at  any  time  or  times  hereafter  be  increased  under  the  pro-  holders  to  direct 
visions  of  these  presents,  the  shareholders  of  the  said  com-  nCT*ofpayma^^ 
pany  shall,  at  the  respective  special  meetings   at  which 
such  increase  shall  be  resolved  upon,  determine  and  ap- 
point the  time  and  manner  of  payment  of  the  subscript 
tions  for  the  additional  shares  so  to  be  created : 

''  8.    That  all  holders  of  or  subscribers  for  such  addi-  8.  Additional 
tional  shares  as  aforesaid  shall,  immediately  upon  their  sign  certificate 
taking  or  subscribing  for  the  same,  sign  a  certificate  of  o^«>»^o"^»^- 
conformity,  which  shall  be  in  the  words  or  to  the  purport 
or  effect  following  (that  is  to  say) — 
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Form  of  cer- 
tificBte. 


11.  Share- 
holder's certi- 
ficate. 


"  '  Anglo- American  Gold  Mining  Association. 
"  '  Certificate  of  Conformity. 

*' '  I9  A.  B.,  of  &c.,  do  hereby  acknowledge  that  I  have 
taken  and  subscribed  for  shares  Nos. in  the  above- 
mentioned  company ;  and  I  do  hereby  also  undertake  and 
agree  to  conform  to,  abide  by,  and  perform  all  the  provi- 
sions and  regulations  contained  in  the  deed  of  settlement 

of  the  said  company  dated  the day  of ,  and  all 

subsequent  regulations  and  provisions  made  and  to  be 
made  in  pursuance  thereof  and  now  in  force,  so  long  as  I 
am  the  holder  of  any  shares  in  the  said  company.  Witness 
my  hand  this '  &c. 

^^11.  That  each  shareholder  of  the  said  company  (as 
well  the  present  as  all  future  additional  shareholders,  and 
all  persons  becoming  entitled  to  shares  upon  any  change 
of  ownership  as  hereinafter  provided  for)  shall,  upon  appli- 
cation to  be  made  by  him  to  the  trustee  and  treasurer  of 
the  said  company  for  the  time  being,  be  entitled. to  receive, 
for  every  share  to  which  such  shareholder  shall  appear  by 
the  book  called  the  ^  Share  Register  Book '  hereinafter  par- 
ticularly mentioned,  to  be  entitled  to,  a  certificate,  signed 
by  the  said  trustee  and  treasurer,  in  the  words  and  figures, 
or  to  the  purport  or  efiect  following,  that  is  to  say — 
^''Anglo-American  Gold  Mining  Association. 
"'  Shareholder's  Certificate. 

"  '  This  is  to  certify  that  A.  B.,  of  &c.,  is  the  proprietor 

of  the  share  No. in  the  capital  of  this  association  as 

established  by  deed  of  settlement  bearing  date  the  1st 
day  of  November,  1833 ;  that  the  said  share  stands  in 

name  in  the  '  Share  Register  Book'  as  the  proprietor 

thereof;  and  that  the  sums  specified  in  the  margin  hereof 
have  been  paid  on  account  of  the  said  share.    Given  under 

my  hand  in  London,  this day  of . 

{Signed)     " '  G.  A.  Muskett, 
" '  Trustee  and  Treasurer.'" 
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*''N.B.     The  holder  of  this  certificate  will  not  be  en-         lg43. 
titled  to  any  of  the  privileges  of  a  shareholder  until  the  ^ 

snare  has  been  transferred  to  mm  in  the  books  of  the  v, 

^^w.^« 9  Hbathorn. 

company : 

''  12.  That  a  sufficient  number  of  printed  forms  of  12.  Printed 
shareholder's  certificates  shall  be  provided  by  the  trustee  hoMer'scertifi- 
and  treasurer,  and  kept  by  the  solicitor  of  the  said  com-  ^^^J^^' 
pany  for  the  time  being;  and  such  certificate  shall  be  filled  application. 
up  and  delivered  by  the  solicitor  to  the  shareholders 
entitled  to  the  same,  upon  their  application:   provided.  Proviso, 
nevertheless,  that  the  said  shareholder's  certificate  shall  be 
evidence  of  the  title  to  the  share  mentioned  therein  of 
that  person  only  who  shall  therein  be  stated  to  be  the 
proprietor  thereof  in   the   said  book   called  the   Share 
Register  Book ;  and  such  certificate  shall  not  entitle  any 
other  person  who  may  be  the  holder  of  the  said  certificate 
(whether  for  valuable  consideration  or  otherwise)  to  any 
right  or  interest  in  or  lien  upon  the  share  to  which  the 
same  relates,  or  in  any  way  give  to  such  holder  a  right  to 
participate  in  the  profits  or  advantages  of  the  said  com- 
pany, or  to  interfere  with  or  be  concerned  in  the  manage- 
ment, of  the  aflfairs  thereof: 

'^15.  That  the  shares  in  the   said  company,  as  well  15.  Shares  u- 
original  as  additional,  shall  and  may  be   assigned  or  dis-  "^^^ 
posed  of  by  deed  or  will,  or  otherwise,  to  any  other  person 
or  persons,  at  the  discretion  of  the  holders  thereof;  but 
no  share  shall  be  divisible  into  any  fractional  part : 

"  16.  That,  upon  any  change  taking  place  in  the  owner-  16.  Coarse  to 
ship  of  any  share  in   the   said  company,  whether  such  tranafer'of  ^ 
change  be  eflFected  by  act  of  the  law  or  by  act  of  the  par-  ■***^' 
ties,  the  party  or  parties  claiming  to  be  entitled  to  any 
share  or  shares  in  respect  of  any  such  change  shall  pro- 
duce his  or  their  title  to  such  share  or  shares  to  the 
solicitor  of  the  said  company  for  the  time  being,  for  his 
examination  and  approval ;  and  such  solicitor,  upon  being 
satisfied  of  the  sufficiency  and  correctness  of  such  title^ 

VOL.  VI.  c  c  c 
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1843.  shall  cause  the  name^  place  of  residence,  and  occnpation 
of  the  party  or  parties  so  making  out  title  as  aforesaid^ 
together  with  the  number  of  shares  to  which  a  title  should 
be  so  made  out,  and  the  numbers  of  such  shares  respect- 
iyel J,  to  be  entered  in  the  said  book  called  the  '  Share 
Register  Book/  &c. : 
17.  Tranferrees  "  17.  That  cverj  pcrsou  whosc  title  shall  hare  been  so 
totel!  **'**'  approved  and  name  entered  in  the  book  called  the  '  Share 
Register  Book'  as  aforesaid,  shall  be  entitled  to  receive  finr 
every  share  to  which  title  shall  be  so  made  out,  the  share* 
holder's  certificate  mentioned  in  the  regulation  in  that 
behalf  hereinbefore  contained  : 

19.  Book  con-       ''  19.  That  the  entries  contained  in  the  said  book  called 
dlnll!^''''        the  'Share  Register  Book'  shall  for  all  the  purposes  of 

the  said  company  and  these  presents  be  oondnsive  as  to 
the  parties  entitled  to  shares,  their  places  of  re»dence, 
and  occupation,  the  number  of  shares  held  by  them  re- 
spectively, and  the  respective  numbers  of  such  shares: 

20.  Share-  ''20.  That  uo  persou  shall  be  entitled  to  any  of  the 
r^hu&c°tiU  rights  or  privileges  of  a  shareholder  of  the  said  company^ 
registered.  q^  bc  in  any  way  interested  or  concerned  in  the  manage- 
ment of  the  affairs  thereof  in  respect  of  any  share  or 
shares  his  title  to  which  shall  not  have  been  duly  examined 
and  entered  in  the  said  book  called  the  '  Share  Register 
Book:' 

21.  Discharge  ''  21.  That  any  person,  upon  ceasing  to  be  a  shareholder 
of  the  said  company,  and  payment  and  discharge  of  all 
monies  and  other  liabilities  charged  upon  or  due  in  re- 
spect of  the  shares  possessed  by  him,  shall,  if  he  think 
proper  to  require  it,  recdve  from  the  trustee  and  treasurer 
for  the  time  being  of  the  said  company  a  certificate  in  the 
words  and  figures  or  to  the  purport  or  effeet  following, 
that  is  to  say — 

''' Anglo-American  Grold  Mining  Association. 
'' « Certificate  ofDUeharge. 
'' '  I  do  hereby  certify  that  A.  B.,  of  &c.,  has  ceased  to 


of  shareholders. 
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be  a  shareholder  in  the  above-named  company ;  and  that  he        184.3. 
is  discharged  firom  all  liabilities  on  account  of  the  shares     J!*    "^     ' 

Harrison 

formerly  held  by  him.    Witness  my  hand  this day  v. 

»  •  Hbathobn. 

of '/ 

^'88.  That  the  said  John  Penman  shall  be  the  present  38.  Penman  to 
snpeiintendant  of  the  said  company,  and  shall  be  subject  tenduitTi^ect 
to  and  bound  by  the  several  rules,  regulations,  and  provi-  ^  rcguiationa. 
sions  next  hereinafter  contained,  that  is  to  say — ^Inasmuch 
as  the  said  parties  hereto  of  the  second  and  third  parts 
have  been  mainly  induced  to  become  sharehtdders  in  the 
said  company  upon  the  statements  and  representations 
of  the  said  John  Penman  that  there  are  gold  mines  in 
various  parts  of  the  United  States  of  America  which  mag 
be  taken  and  profitably  worked  by  the  said  company,  and 
that  he  is  competent  and  willing  to  superintend  and  con- 
duct the  actual  working  of  the  said  mines  and  the  general 
management  of  the  a£Fairs  of  the  said  company  in  America ; 
it  is  hereby  agreed  between  the  said  parties  hereto,  and 
the  said  John  Penman  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,   expressly  covenant    and 
agree  with  the  said  G.  A.  Muskett,  his  executors,  and  as- 
signs, that  he  the  said  John  Penman  will,  as  soon  as  con-  To  proceed  to 
veniently  may  be  after  the  execution  of  these  presents,  sutes?***^ 
repair  to  the  United  States  of  America,  and,  upon  his 
arrival  there,  use  his  best  endeavours  to  discover,  with  as 
little  delay  as  possible,  some  situation  eligible  and  advanta- 
geousfor  carrying  on  the  operations  of  the  said  company. 

*^  Secondly — that  the  said  John  Penman  shall  be  un-  Discretion 
fettered  in  his  judgment  as  to  the  locality  or  particular  to^i^ectionor 
nature  of  the  situation  to  be  selected  by  him  for  commenc-  ^^^^^^' 
ing  and  carrying  on  the  operations  of  the  said  company, 
and,  to  that  end,  he  shall  be  at  liberty  to  engage  one  or  more 
situation  or  situations  containing  gold  mines,  either  opened 
or  unopened,  and  either  to  make  arrangements  for  the 
entire  working  of  the  said  mines,  or  only  for  the  smelting 
and  reduction  of  the  ore,  the  main  object  of  the  said  com- 

c  c  c  2 


756  IN  THE  COIflfON  FL£A8, 

1843.  pany  being  the  obtaining  and  sale  of  gold  ore,  and  it  being 
expressly  agreed  by  the  said  parties  hereto  of  the  second 
and  third  parts  that  it  shall  be  left  to  the  discretion  and 
judgment  of  the  said  John  Penman  to  advance  and  effect- 
uate such  object  in  such  manner  in  all  respects  as  he  shall 
think  most  advisable :  Provided^  nevertheless^  that  it  shall 
be  lawful  for  the  said  shareholders^  at  any  half-yearly  or 
special  meeting  to  be  held  in  manner  hereinafter  directed^  to 
prescribe  all  such  directions  and  regulations  as  to  the  work- 
ing of  any  mines  to  be  taken  by  the  said  John  Penman^  and 
the  management  by  him  of  the  affairs  of  the  said  company 
in  America^  as  they  shall  from  time  to  time  resolve  and 
agree  upon^  and  which  directions  and  regulations^  when 
duly  made  and  forwarded  to  the  said  John  Penman,  he 
shall  observe,  conform  to,  and  be  bound  by. 
To  make  con-  **  Thirdly — ^that  the  said  John  Penman  shall  be  at  liberty 
piuiono/mine^  to  contract  for  the  occupation  of  any  situation  for  the 
purposes  of  such  company,  for  such  period  as  in  his  judg- 
ment shall  be  sufficient  to  try  the  eligibility  thereof;  and 
the  terms  of  such  contract  shall  be  left  entirely  to  the  dis- 
cretion of  the  said  John  Penman,  except  that  he  shall  not 
be  at  liberty  to  make  any  contract  for  the  absolute  purchase 
of  any  situation  without  the  express  authority  of  the  share- 
holders of  the  said  company,  to  be  given  at  a  half-yearly 
or  special  meeting  to  be  held  for  that  purpose  in  manner 
hereinafter  directed. 
Contracts  for  ''  Fourthly — that,  in  case  any  directions  or  instructions 
^         '  shall  at  any  time  be  given  to  the  said  John  Penman  as  to 

making  any  further  contracts  for  the  occupation  or  pur- 
chase of  mines  in  pursuance  of  the  provisions  in  that  be- 
half hereinafter  contained,  the  said  John  Penman  shall  in 
all  things  observe  and  abide  by  such  directions  and  instruc- 
tions, and  immediately  use  his  best  endeavours  to  do  or 
procure  to  be  done  every  act  necessary  to  the  perfect 
completion  of  such  contracts  respectively  according  to  the 
laws  and  municipal  regulations  of  the  particular  state  or 
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territory  in  which  the  subject-matter  of  such  contracts         1843. 
respectively  shall  be  situate. 

'' Fifthly — that^  in  case  any  lands  shall  at  any  time  be 
purchased  by  the  said  John  Penman  on  behalf  of  the  said     "■"*'""*"• 

^  .  .  Conveyances, 

company  in  pursuance  of  directions  or  instructions  for  that  bow  made, 
purpose  as  aforesaid,  and  the  laws  or  municipal  regulations 
of  the  particular  state  or  territory  in  which  such  lands 
shall  be  situate  shall  prevent  or  forbid  the  conveyance  of 
such  lands  being  taken  or  held  in  the  name  of  the  said 
company,  such  conveyance  shall  be  made  to  the  said  John 
Penman,  but  nevertheless  to  be  held  by  him,  his  heirs  and 
assigns,  in  trust  for  the  said  company. 

'^  Sixthly — that,  when  and  so  soon  as  the  said  John  Pen-  To  hire  work- 
man shall  have  arranged  for  the  occupation  of  any  situation  "*"' 
or  situations  for  commencing  the  operations  of  the  said 
company,  he  shall  hire  all  such  workmen  and  servants,  and 
provide  all  such  machines,  implements,  and  stores,  and  do 
all  such  other  acts  whatsoever  as  may  be  necessary  or  pro* 
per  for  commencing  such  operations  as  speedily  and  effi- 
ciently as  possible. 

'<  Seventhly — ^that,  when  and  so  soon  as  the  said  John  To  report. 
Penman  shall  have  entered  into  such  contract  for  occupa- 
tion as  aforesaid,  he  shall  draw  up  a  report  containing  an 
accurate  and  detailed  description  of  the  premises  to  be  oc- 
cupied, and  their  probable  means  of  profit  and  advantage 
to  the  said  company,  and  transmit  such  report,  together 
with  a  copy  of  such  contract,  to  the  trustee  and  treasurer 
of  the  said  company  for  the  time  being. 

"  Fifteenthly — that,  for  the  purpose  of  enabling  the  said  To  draw  on  the 
John  Penman  to  commence  the  operations  of  the  said 
company,  the  trustee  and  treasurer  thereof  may  forthwith 
advance  to  the  said  John  Penman  any  sum  not  exceeding 
600/.  ]  and,  in  order  to  carry  on  such  operations,  the  said 
John  Penman  may  be  at  liberty  to  draw  upon  the  trustee 
and  treasurer  thereof  by  bills  at  not  less  than  sixty  days' 
sight,  for  such  sums  as  he  shall  from  time  to  time  require; 
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and  the  amount  of  such  bills  shall  be  applied  b  j  the  said 
John  Penman  in  payment  of  the  expenses  of  promoting  the 
operations  of  the  said  company : 

<'39.  That  the  said  O.  A.  Mnskett  shall  be  the  present 
trustee  and  treasurer  of  the  said  company,  and  shall  be 
bound  by  the  rules,  regulations^  and  provisions  next  here^ 
inafter  contained^  that  is  to  say  (inter  alia) — 

"  Eighthly — ^that  the  said  trustee  and  treasurer  shall  ap- 
ply the  monies  from  time  to  time  in  his  hands  belonging 
to  the  said  company  in  payment  of  such  bills  or  drafts  as 
the  said  superintendent,  in  pursuance  of  the  powers  and 
provisions  hereinbefore  in  that  behalf  contained,  shall  draw 
upon  Jiim : 

''  45.  That  fourteen  days'  notice  of  the  time  and  place  of 
holding  all  meetings  of  shareholders,  as  well  half-yearly  as 
special^  shall  be  given  by  a  circular  to  be  sent  to  each 
shareholder  of  the  said  company  at  his  place  of  reudenee 
as  entered  in  the  said  book  called  the  *  Share  Register 
Book;'  such  circular,  as  to  half-yearly  meetings,  to  be 
signed  and  sent  by  the  trustee  and  treasurer  of  the  said 
company  for  the  time  being,  and  such  circular,  as  to  special 
meetings,  to  be  signed  and  sent  by  the  party  or  parties 
respectively  calling  the  same,  and  to  state  the  partictdar 
business  to  be  taken  into  consideration  thereat : 

"b2.  That  any  shareholder  may  vote  by  proxy,  such 
proxy  to  be  in  writing,  held  by  some  other  shareholder,  except 
in  the  case  of  the  superintendent,  whose  proxy  may  be  held 
by  a  stranger,  &c. : 

''  54.  That  all  questions  and  resolutions  shall  be  decided 
at  the  said  meetings,  as  well  half-yearly  as  special,  by  the 
majority  of  the  votes  of  shareholders  appearing  in  person 
or  by  proxy : 

'^55.  That,  at  the  special  meetings  of  the  said  share- 
holders, no  other  business  shall  be  discussed  and  resolved 
upon  besides  the  particular  matters  of  business  stated  in 
the  circulars  calling  the  same : 
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"67.  That  lihe  shareholders  of  the  said  company  shall        1843. 
and  maj^  at  any  time,  and  from  time  to  time  as  often  as  they     hIbjuT^ 
shall  think  proper,  by  resolutions  to  be  passed  at  special  v. 

'  meetings  to  be  dnly  held  and  convened  for  that  purpose  ^^  ^.^fju  m 
according  to  the  regulations  hereinbefore  contained,  alter  en  may  vary 
and  vary  the  rules  and  regulations  of  the  said  company,  utionflT  '^^^ 
and  the  rights  and  interests  of  the  shareholders  therein, 
and  prescribe  and  establish  any  new  or  other  mode  of 
management  of  the  affairs  of  the  said  company  as  they 
shall  from  time  to  time  think  proper  or  expedient ;  and 
such  new  or  altered  rules,  regulations,  and  provisions  shall, 
so  long  as  they  remain  in  force,  be  as  binding  upon  all  the 
shareholders  of  the  said  company  as  though  all  had  con- 
curred therein,  or  the  same  had  been  introduced  into  and 
formed  part  of  these  presents/' 

At  a  meeting  held  on  the  29th  of  September,  1834, 
Henry  Blundell,  William  Smith,  and  James  Magnus,  were 
appointed  trustees  and  treasurers  in  lieu  of  George  Alfred 
Muskett.  The  agreement  declared  on  was  entered  into 
by  those  three. 

Evidence  was  given  of  the  attendance  of  the  several  de- 
fendants.(with  the  exception  of  Joseph  Lidwell  Heathom) 
at  several  meetings  of  the  shareholders,  and  of  other  facts 
connecting  them  with  the  company. 

As  to  Joseph  Lidwell  Heathom,  who  was  no  party  to  Evidence  as  to 
the  deed  of  settlement,  nor  shewn,  to. have  signed  a  certifi-  thorn's  parti. 
cate  of  conformity  pursuant  to  article  8  of  that  deed,  or  to  ^^^^^^  **"* 
have  obtained  any  shareholder's  certificate,  or  procured  his 
name  to  be  entered  in  the  '^  Share  Begister  Boojl/^  or  to 
have  become  possessed  of  any  shares  by  any  of  the  modes 
pointed  out  by  article  15,  the  only  evidence  to  connect 
him  with  the  company  was  the  fact  of  his  having,  on  the 
17th  of  December,  1835,  attended  a  special  meeting  of 
the  Anglo-American  Gold  Mining  Association,  which  had 
been  called  by  a  circular,  at  the  oflELce  of  the  company's 
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solicitors^  and  at  which  meeting  the  following   (fynongst 
other)  resolutions  were  come  to : — 

"  17th  December,  1835. 
"  Anglo-American  Gold  Mining  Association. 
<^At  a  special  meeting  of  this  Association,  held  this  day 
at  the  office  of  Messrs.  L.  &  B.,  19,  King's  Arms  Yard, 
London,  in  pursuance  of  a  circular  dated  Ist  of  December, 
1835— 


"  Present, 
"Henry  Blundell 
James  Magnus 
William  Smith 
John  Tait  .  .  . 
Solomon  Cohen 
Abraham  Hori 
Samuel  Magnus 
Joseph  L.  Heathom . 
Leopold  Neumegen  . 
Abraham  Harris   .  . 


26 

47 

10 

6 

7 

11 

6 

1 

1 

2 


Proxies. 
David  Wilson  .  •  . 
Henry  Heathom  .  . 
Israel  Isaacs  .... 
Joseph  Blundell  .  . 
George  D,  Longstaff 


6 
5 
5 
12 
7 


"  Henry  Blundell,  Esq.,  in  the  chair  : 

*'  The  circular  convening  this  meeting,  and  the  corre- 
spondence of  Mr.  Penman,  and  letters  from  Dr.  E.  S.  Blan* 
dell  and  Messrs.  Samuel  Hicks  &  Sons  &  Co.,  having 
been  read — 

"  It  was  unanimously  resolved — 

"  That  the  contract  entered  into  by  the  directors  for  the 
sale  of  the  Henderson  mine  and  saw-mill  to  Mr.  Harrison 
and  others,  be  confirmed : 

"  That,  in  case  the  directors  should  not  be  able  to  effect 
the  sale  of  the  Alexander  mine  in  the  course  of  the  pre- 
sent week,  they  be  authorised  to  sell  any  number  of  new  or 
additional  shares,  not  exceeding  one  hundred,  as  may  be 
necessary  for  enabling  them  to  repay  their  respective  ad- 
vances,  and  to  pay  the  bills  drawn  by  Mr.  Penman  upon 
Mr.  Blundell : 
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''That,  Mr.  Penman  having  failed  to  make  the  monthly  ig43. 
reports  to  the  directors,  as  provided  by  the  deed  of  settle- 
ment, and  having  on  the  29th  of  June  last  vrritten  to  Mr. 
Magnus  as  one  of  the  directors  of  the  company  that  he  had 
then  drawn  on  Mr,  Blundell,  in  favour  of  Mr.  H.  W.  Olcott, 
on  account  of  the  company,  bills  to  the  amount  of  8500/., 
whereas  he  had  given  to  Mr.  Olcott  such  bills  to  the  amount 
of  5500/.;  and  having  wholly  suppressed  from  the  directors 
(till  they  were  presented  for  acceptance)  the  fact  that  the 
additional  bills  of  2000/.  had  been  drawn ;  and  having  by 
his  said  letters  of  the  29th  of  June  last,  and  another  ad- 
dressed  to  Mr.  Magnus  of  the  same  date,  led  the  directors 
to  believe  that  the  said  sum  of  3500/.  would  be  all  he  should 
have  occasion  to  draw  on  them  for  on  account  of  the  com- 
pany ;  and  having  since  drawn  on  Mr.  Blundell  and  given 
to  Mr.  Olcott,  Messrs.  Hicks  &  Sons,  and  Dr.  E.  S.  Blun- 
dell, bills  to  the  extent  of  9500/.;  and  having  thereby  drawn 
on  Mr.  Blundell  on  account  of  the  company  bills  of  ex- 
change far  exceeding  the  amount  of  the  subscribed  capital; 
and  also  having  expressed  his  intention  of  withholding 
the  company's  property  unless  an  exorbitantly  large  sum 
of  money  shall  be  paid  to  him ; — the  appointment  of  Mr. 
Penman  as  a  director  and  superintendent  of  the  company, 
and  all  powers  and  authorities  conferred  upon  him  by  the 
deed  of  settlement,  or  otherwise,  be,  by  virtue  of  the  57th 
and  other  clauses  of  that  deed,  forthwith,  and  they  are 
hereby,  revoked ;  and  that  these  resolutions  (so  far  as  they 
are  applicable  to  Mr.  Penman)  be  added  to  and  considered 
as  if  they  had  been  introduced  into  and  formed  part  of  the 
company's  deed  of  settlement.'' 

It  did  not  appear  that  Joseph  Lidwell  Heathom  took 
any  active  part  in  the  proceedings  at  this  meeting;  nor  did 
it  appear  that  the  number  of  shareholders  present,  exclu* 
sive  of  him,  would  not  have  been  sufficient  for  all  the  pur- 
poses of  the  business  transacted  at  that  meeting. 

A  special  meeting  of  the  association  was  held  on  the  9th  Meeting  of  the 
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of  September,  1836,  at  which  all  the  defendants  except 
Harris,  Isaacs,  and  Joseph  Lidwell  Heathom,  were  present 
either  in  person  or  b;  proxy.  At  this  meeting  a  jrepoztof 
the  directors  bearing  date  the  aame  daj  mm  i^euBwad  anSL 
entered  on  the  minutes.  This,  report  contained  the  follow- 
ing passages : — 

^'At  the  December  meeting,  one  hundred  new  shares 
were  created,  the  sale  of  which  the  directors  hoped  would 
enable  them  to  meet  all  the  exigencies  of  the  company. 

"  Sixty  of  these  shares  were  o£Eered  to  Messrs.  Samuel, 
Finnic,  and  Harrison  (the  plaintiflfs),  but  those  gentlemen 
at  that  time  refused  to  make  an  absolute  purchase  of  them, 
and  they  proposed  to  retire  for  the  honor  of  the  drawer 
bills  then  outstanding  drawn  by  John  Penman  on  Mr. 
Henry  Blundell  to  an  amount  not  exceeding  6000/.,  the  di- 
rectors and  shareholders  being  made  jointly  and  indivi- 
dually responsible  for  their  reimbursement,  with  interest, 
and  all  costs  attending  such  bills,  at  any  time  after  the  Ist 
of  October  next,  unless  they  should  make  their  dection  to 
accept  of  shares  at  par  in  lieu  of  being  repaid  in  money. 

''  With  the  sanguine  picture  before  them  of  the  com- 
pany's prospects  which  Mr,  Penman  had  drawn,  and  which 
would  have  been  destroyed  if  the  bills  in  question  had  been 
returned  to  America  protested,  the  directors  did  not  hesi- 
tate on  behalf  of  the  company  to  give  the  undertaking 
required  by  Messrs.  Samuel,  Finnic,  and  Harrison,  who 
accordingly  retired  bills  to  the  amount  of  55002. ;  and  the 
time  is  now  at  hand  when  they  are  to  exercise  their  option: 
and  this  forms  one  of  the  large  items  of  debt  which  it  is 
necessary  to  be  prepared  to  repay." 

At  this  meeting  it  was  further  resoWed  ''  that  the  direc- 
tors, one  or  more  of  them,  be  empowered  to  adopt  any  mea- 
sures which  they  may  deem  expedient  for  increasing  the 
capital  and  advancing  the  ol^ects  of  the  association" 

On  the  port  of  the  defendant  Joseph  Lidwell  Heathom, 
it  was  insisted  that  there  was  no  evidence  to  shew  that  he 
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was  or  by  his  conduct  had  admitted  himself  to  be  a  partner  1843. 
or  shareholder  in  the  association^  or  that  the  parties  who 
entered  into  the  agreement  of  the  24th  of  December,  1835, 
had  any  authority  to  bind  him  by  a  transaction  to  which 
he  was  no  party :  and  the  case  of  Fox  v.  Clifton,  4  M.  &  P. 
676, 6  Bing.  776,  2  M.  &  Scott,  149, 9  Bing.  115,  was  cited. 
And  it  was  fiirther  contended  that  the  company  was  an 
illegal  association  and  a  common  nuisance ;  that  the  plain- 
tiffs, at  the  time  of  advancing  the  money,  knew  the  illegal 
nature  and  objects  of  the  company ;  and  that  they  advanced 
the  money  in  furtherance  of  such  illegal  objects,  and  were 
therefore  not  entitled  to  recover. 

For  the  plaintiffs  it  was  submitted  that  the  proof  was 
sufficient  to  fix  all  the  defendants  as  partners  in  the  under- 
taking; and  that  there  was  nothing  upon  the  face  of  the 
record  or  in  the  evidence  to  shew  that  the  association  bore 
the  illegal  character  assigned  to  it  by  the  pleas. 

The  case  did  not  go  to  the  jury;  but  a  verdict  was  taken 
for  the  plaintiffs  subject  to  the  opinion  of  the  Court  as  to 
whether  the  defendant  Joseph  Lidwell  Heathom  was  a 
partner  and  shareholder  at  the  time  the  agreement  was 
entered  into  with  the  plaintiffs,  whether  that  agreement  was 
entered  into  with  his  authority,  and  whether  the  association 
was  in  itself  illegal — the  Court  to  be  at  liberty  to  draw  the 
same  inferences  from  the  facts  proved  that  a  jury  might 
have  drawn. 

The  SolicUor-General,  in  Hilary  Term,  1842,  pursuant  to 
the  leave  reserved,  moved,  on  behalf  of  Joseph  Lidwell  Hea- 
thom, to  enter  a  verdict  for  the  defendants. — 1.  There  was  i.  As  to  the 
no  evidence  whatever  to  shew  that  Joseph  Lidwell  Heathom  pH-tnerehip. 
was  in  fact  a  partner  or  a  holder  of  shares  in  the  company : 
he  was  no  party  to  the  deed  of  settlement,  nor  was  he  shewn 
to  have  done  anything  to  constitute  himself  a  shareholder 
in  any  of  the  modes  pointed  out  by  the  deed :  he  signed  no 
certificate  of  conformity  under  section  8,  obtained  no  share- 
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1843.  holder's  certificate  under  section  11,  nor  did  he  appear  to 
have  acquired  the  right  to  any  share  or  shares  bj  any  of  the 
modes  referred  to  in  section  15  :  the  only  evidence  that  at  all 
affected  him  was^  that  he  attended  a  meeting  of  sharehold* 
ers  held  on  the  17th  of  December,  1835.  The  cases  of  Dick- 
inson  v.  Valpy,  10  B.  &  C.  128,  5  M.  &  R.  126,  and  Fox  v. 
Clifton,  4  M.  &  P.  676,  6  Bing.  776,  2  M.  &  Scott,  149, 
9  Bing.  115,  and  a  variety  of  others,  shew  that  more  strin- 
gent proof  is  required  to  establish  a  partnership  in  cases  of 
this  sort,  than  in  the  case  of  an  ordinary  trading  partner- 

2.  As  to  the  ship. — 2.  No  express  authority  was  given  to  the  directors 
d^Ktors  to  or  trustees  at  the  meeting  of  the  17th  of  December,  1835, 
mcnt '****^"*"  ^  enter  into  the  agreement  declared  on,  and  none  is  to  be 

implied  from  the  nature  of  the  duties  cast  upon  them  by 
the  company's  deed  of  settlement.  There  was  no  proof 
that  any  circular  was  issued  calling  that  meeting  and  de- 
scribing, as  required  by  section  55  of  the  deed  of  settle- 
ment, the  nature  of  the  business  to  be  discussed  thereat. 
And  the  defendant  Joseph  Lidwell  Heathorn  was  not  pre- 
sent at  the  meeting  of  the  9th  of  December,  1835,  when 
the  report  of  that  date  was  received  and  the  resolutions 
agreed  to  which  were  relied  on  as  a  confirmation  of  the 
agreement  of  the  24th  of  December,  1835,  and  a  ratification 
of  the  act  of  the  directors  in  entering  into  it.  Bramah 
V.  Boberts,  5  Scott,  172,  3  Bing.  N.C.963,  goes  the  full 

3.  Company      length  of  deciding  this  point. — ^3.  That  a  company  of  this 

*  description,  affecting  to  raise  an  unlimited  amount  of  trans- 

ferable stock  without  the  sanction  of  any  charter  or  act  of 
parliament,  is  an  illegal  association,  has  already  been  twice 
solemnly  decided,  viz.  in  Duvergier  v.  Fellowes,  2  M.  &  P. 
384,  5  Bing.  248,  and  in  Blundell  v.  Winsor,  8  Sim.  601, 
which  latter  case  arose  upon  this  very  deed. 
A  rule  nisi  having  been  granted — 

Kelly  obtained  a  similar  rule  on  behalf  of  the  defendant 
Tait,  and — 
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Bompas,  Serjeant^  also  obtained  a  rule  on  behalf  of  the        lg43. 
defendant  Muskett. 

Wilde,  Serjeant,  TF.  H.  Watson,  and  Montague  Smith,  in 
Trinity  Term,  1842,  shewed  cause. — 1.  It  appeared  at  the  1.  As  to  the 
trial,  that,  in  the  year  1833,  a  certain  number  of  persons  partnership, 
associated  themselves  together  for  the  purpose  of  working 
gold  mines  in  the  United  States  of  America,  and  reducing 
and  selling  the  products,  each  member  paying  a  deposit  of 
25  per  cent,  on  the  number  of  shares  allotted  to  him  (s.  23), 
and  executing  a  deed  of  settlement  containing,  amongst 
other  provisions,  one  for  increasing  the  capital  of  the  com- 
pany to  any  amount  that  might  be  agreed  upon  at  a  special 
meeting  of  the  shareholders  to  be  called  for  that  purpose, 
by  creating  an  additional  number  of  shares.  With  respect 
to  one  of  the  defendants,  Joseph  Lidwell  Heathom,  who 
was  no  party  to  that  deed,  there  was  no  direct  evidence  to 
shew  that  he  had  become  possessed  of  any  shares  in  the 
company  by  any  of  the  several  modes  recognized  by  the 
deed:  but,  on  the  17th  of  December,  1835,  he  is  found  at- 
tending a  special  meeting  of  the  shareholders  at  the  office 
of  the  solicitors  of  the  company^  in  the  minutes  of  which 
meeting  he  is  described  as  being  the  holder  of  one  share, 
and  at  which  meeting  it  was  unanimously  resolved  that  the 
directors  be  authorized  to  sell  a  certain  mine,  and  that,  in 
the  event  of  their  being  unable  to  do  so  within  a  limited 
time,  they  be  authorized  to  sell  any  number  of  new  or  ad- 
ditional shares,  not  exceeding  one  hundred,  as  might  be 
necessary  to  enable  them  to  meet  certain  demands,  and 
amongst  others  certain  bills  which  had  been  drawn  upon  one 
of  the  company  by  its  superintendent  or  agent  in  America, 
and  which  bills  were  about  to  become  due,  and  upon  the 
payment  of  which  the  very  existence  of  the  company  de- 
pended. That  Joseph  Lidwell  Heathorn  was  present  at 
that  meeting  in  the  character  of  a  shareholder,  is  clear; 
otherwise,  he  would  not  have  been  permitted  to  be  there  at 
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1843.        all,  it  being  expressly  provided  bj  the  deed  (s.  52)  that 
proxies  should  only  be  held  by  shareholders.     There  was 
ample  evidence,  therefore,  to  warrant  the  jury  in  finding 
that  he  was  a  partner  in  the  concern.    In  The  Sheffield, 
Ashton-under-Lyne^  and  Manchester  RaUway  Company  v. 
Woodcock^  7  M.  &  W.  574,  where  a  railway  act  required  all 
transfers  of  shares  to  be  by  deed,  and  a  transfer  was  exe- 
cuted by  the  seller  with  a  blank  for  the  purchaser's  name, 
and  stating  the  consideration  untruly,  but  the  purchaser 
afterwards  signed  and  transmitted  to  the  company,  in  pur- 
suance of  the  act,  a  proxy  paper  describing  him  as  the 
proprietor  of  the  shares ;  it  was  held,  in  an  action  by  the 
company  against  him  for  calls  on  such  shares,  that  he  was 
precluded  from  disputing  the  validity  of  the  transfer.    The 
present  case  is  free  from  the  objection  that  was  allowed  to 
prevail  in  Dickinson  v.  Valpy,  10  B.  &  C.  128,  5  M.  ft  R. 
126,  Fox  V.  Clifton,  4  M.  &  P.  676,  6  Bing.  776,  2  M.  & 
Scott,  149, 9  Bing.  115,  and  others  that  have  followed  them : 
the  partnership  was  complete,  and  the  business  in  actual 
2.  As  to  the      operation. — 2.  Assuming,  then,  that  Joseph  Lidwell  Hea- 
dirw^ore  to  *  ®  thom  was  sufficiently  shewn  to  be  a  partner  or  shareholder, 
make  the  con-    ^j^g  j^g^^  question  is  whether  or  not  the  directors  or  trus- 

tract.  ^ 

tees  had  authority  to  enter  into  the  contract  upon  which 
the  plaintiffs  have  declared.  The  public  are  not  bound  to 
sejB  the  nature  of  the  stipulations  which  partners  have  en- 
tered into  amongst  themselves.  In  Sandilands  v.  Marsh, 
2  B.  &  A.  673,  it  was  held,  that,  where  one  of  two  partners 
makes  a  contract  as  to  the  terms  on  whtbh  any  business  is 
to  be  transacted  by  the  firm,  although  such  business  is  not 
in  their  usual  course  of  dealing,  and  even  contrary  to  their 
arrangement  with  each  other,  and  the  business  is  after- 
wards transacted  by  or  tvith  the  knowledge  of  the  other 
partner,  he  is  bound  by  the  contract.  Besides,  this  is  a 
contract  which  the  directors  were  authorized  to  enter  into. 
The  deed  of  settlement  (s.  38,  art.  15)  provides,  "that,  for 
the  purpose  of  enabling  the  said  John  Penman  (the  super- 
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intendent)  to  commeiice  the  operations  of  the  said  com-  1843. 
pany,  the  trustee  and  treasurer  thereof  may  forthwith  ad- 
vance to  the  said  John  Penman  any  sam  not  exceeding 
600/. ;  and,  in  order  to  carry  on  such  operations,  the  said 
John  Penman  may  be  at  liberty  to  draw  upon  the  trustee 
and  treasurer  thereof  by  bills  at  not  less  than  sixty  days' 
sight  for  such  sums  as  he  shall  from  time  to  time  require.'' 
The  biUs  the  payment  of  which  was  the  subject  of  this 
agreement  were  at  the  special  meeting  of  the  17th  of  De- 
cember, 1836,  recognized  as  having  been  drawn  for  the 
purposes  of  the  company  and  to  be  paid  out  of  the  partner- 
sliip  funds :  and  the  agreement  under  which  the  plaintiffs 
contracted  to  provide  for  those  bills  was  ratified  at  a  subse- 
quent meeting  of  the  9th  of  September,  1836.  Bramah  v. 
BoberU,  6  Scott,  172,  3  Bing.  N.  C.  963,  was  a  case  of  fraud 
and  conspiracy.  In  delivering  the  judgment  of  the  Court, 
the  Lord  Chief  Justice  says :  ''  It  was  proved,  upon  the 
trial  of  the  cause,  that  Clare,  the  drawer  of  the  bill,  from 
whom  the  plaintiffs  derived  title,  and  upon  whose  indorse- 
ment they  rely,  was  the  same  William  Clare  who  is  one  of 
the  acceptors,  and  one  of  the  defendants  in  his  capacity  of 
acceptor.  So  that  the  bill  is  drawn  by  one  of  the  directors 
upon  himself  and  tiie  other  directors,  payable  to  his  own 
(xrder,  and  accepted  by  another  director  for  himself  and  the 
rest.  But  the  right  of  one  director  to  draw  a  bill  upon  the 
rest,  and  still  further  the  power  of  one  director  to  accept  a 
bin  for  himself  and  the  others,  so  as  to  make  those  others 
liable,  according  to  the  case  of  Dichnson  v.  Vcdpy,  10  B.  & 
C.  128,  5  M.  ft  R.  126,  in  the  authority  of  which  case  we 
entirely  concur,  is  not  a  right  or  power  implied  bylaw,  like 
that  which  belongs  to  one  member  of  an  ordinary  partner- 
ship in  trade,  with  respect  to  bills  drawn  and  accepted  for 
the  purposes  of  the  trade :  it  must  depend  upon  the  powers 
given  by  the  charter  or  deed  or  agreement  under  which  the 
company  is  established  and  constituted,  or  some  other 
agreement  between  the  parties,  whether  a  biU  so  drawn 
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1843.  and  accepted  sball  or  shall  not  have  that  legal  effect.  But, 
upon  the  trial  of  thia  caose^  no  evidence  whatever  was  given 
by  the  plaintiffs  of  the  constitution  of  this  company,  nor 
of  any  authority  given  by  deed  or  otherwise  to  any  of  the 
directors  to  bind  the  other  directors,  or  to  bind  the  com- 
pany at  large ;  and,  in  the  absence  of  such  evidence,  we  are 
of  opinion  that  no  such  authority  is  to  be  implied  by  law, 
or  can  be  held  to  exist.''  Neither  that  case,  therefore,  nor 
Hawtayne  v.  Bourne^  7  M.  &  W.  595,  or  Ucyd  v.  Freshfieid, 
2  C.  &  P.  325,  can  have  any  influence  in  the  decision  of 
this  case,  which  is  more  closely  allied  to  Rothwell  y.  Hum* 
phrey»,  1  £sp.  406,  where  it  was  held  that  money  lent  to 
one  partner  for  his  own  expenses  while  engaged  in  the  part- 
nership business,  is  to  be  deemed  a  partnership  debt ;  and 
to  the  case  of  Alderson  v.  Clay^  1  Stark.  405,  where  it  was 
held,  that,  in  an  action  against  one  of  several  members  of 
a  society  established  under  a  deed  of  co-partnership,  for 
goods  supplied  to  the  society,  the  defendant  may  be  proved 
to  be  a  partner  by  parol  evidence  without  producing  the 
deed;  and  that  the  entries  in  a  book  containing  a  record  of 
the  proceedings  of  the  society,  produced  at  the  meetings, 
and  open  to  the  inspection  of  all  the  members,  are  admis- 
sible in  evidence  against  the  defendant  after  he  has  been 
3.  As  to  the  proved  to  be  a  member  of  the  society. — 3.  The  next  ques- 
ity^Uhe^-  tion  is  whether  this  association  was  so  constituted  as  to 
P«>>7*  render  it  iQegal  at  common  law,  whether  it  was  a  public 

nuisance,  and  whether  the  parties  engaged  in  it  were  guilty 
of  conspiring  to  deceive  and  defraud  her  Majesty's  subjects. 
The  evidence  shewed  that  this  was  not  a  mere  stock- 
exchange  fraud ;  but  a  number  of  persons  associated  toge- 
ther with  a  bonfi  fide  capital,  and  for  the  bon&  fide  purpose 
of  engaging  in  a  mercantile  speculation.  There  is  no  pre- 
tence for  saying  that  the  objects  of  the  company  were  firaud- 
ulent  or  in  any  way  injurious  to  the  community.  [Tifu/a/, 
C.  J. — I  am  not  aware  that  the  mere  assuming  to  act  as  a 
corporate  body  without  legal  authority,  is  any  offence  at 
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eommon  law.]  These  persons  have  not  so  assumed :  a  con-  1843. 
tract  signed  like  this  would  not  bind  a  corporate  body.  Is  ^  " 
there  any  thing  illegal  in  the  members  of  a  partnership  ^^  v. 
agreeing  amongst  themselves  that  they  or  any  of  them  shall 
be  at  liberty  to  transfer  or  assign  any  portion  of  their  inte- 
rest in  the  partnership  fund?  The  question  of  illegality 
has  always  arisen  in  reference  to  the  issuing  of  prospectuses 
containing  false  and  delusive  statements,  made  for  the  ex- 
press purpose  of  defrauding  the  unwary.  Here,  nothing  is 
published :  the  contract  between  the  shareholders  is  a  mere 
private  partnership  deed ;  and  the  proviso  for  cesser  of  lia- 
bility on  parting  with  shares  (s.  21)  has  no  relation  to  liabi- 
lities incurred  with  the  rest  of  the  public.  Any  impediment 
to  the  free  transfer  of  shares  in  a  public  company  would 
have  excluded  the  case  even  from  the  Bubble  Act,  6  Geo.  1, 
c.  18.  The  case  of  BbmdeU  v.  Winsor,  8  Sim.  601,  which 
has  probably  suggested  this  unrighteous  defence,  is  wholly 
undeserving  of  the  sanction  of  this  Court.  The  judgment 
of  the  Yice-Chancellor  proceeds  upon  a  misconception  of 
the  deed,  and  upon  the  notion  (which  is  altogether  un- 
founded) that  the  existence  of  the  mines  was  a  fiction,  and 
the  whole  concern  based  in  fraud.  His  Honor  professes 
to  found  himself  upon  the  decision  of  this  Court  in  DuoeT" 
ffier  V.  Fellowes,  2  M.  &  P.  384,  5  Bing.  248,  which  is  mani- 
festly distinguishable  from  the  present  case.  There,  to  an 
action  of  debt  on  bond,  conditioned  for  paying  the  plaintiff 
10,000/.  upon  his  forming  a  company  and  procuring  pur- 
chasers for  nine  thousand  shares,  which  cqmpany  was  to 
carry  on  a  distillery  according  to  a  process  for  which  a 
patent  had  been  granted — the  defendant  pleaded,  that  the 
patent  contained  a  proviso  that  if  the  patentee  should  trans- 
fer or  assign  the  benefit  thereof  to  any  number  of  persons 
exceeding  five,  the  patent  should  be  void;  and  that  it  was 
intended  at  the  time  of  making  the  bond,  that  the  company 
should  consist  of  more  than^re  persons,  and  be  formed  for 
the  purpose  of  using  and  enjoying  the  privileges  of  the  pa- 
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1843.  tent,  and  of  the  acting  as  a  corporate  body,  and  dividing  the 
benefit  of  the  patent  into  ten  thousand  shares,  to  be  trans- 
ferable and  assignable  without  anj  charter  from  the  King; 
and  that  it  was  corruptly  and  illegally  agreed  between  the 
plaintiff  and  defendant  that  the  plaintiff  should  form  the 
company  for  such  purposes  as  in  the  plea  mentioned :  and 
that  plea  was,  on  general  demurrer,  held  to  be  good,  and  an 
answer  to  the  action.  Best,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  there  says  :  ''  The  seventh  plea  states, 
and  the  demurrer  admits,  that  the  plaintiff  and  defendant 
intended  that  the  company  which  the  plaintiff  undertook 
to  form  should  act  as  a  corporate  body  without  any  charter 
from  the  King ;  that  the  benefit  of  the  letters  patent  was 
to  be  enjoyed  by  this  pretended  corporate  body;  and  that 
the  capital  of  this  body  was  to  be  divided  into  ten  thousand 
shares,  which  were  to  be  transferable  and  assignable.  It 
has  been  said  at  the  bar,  that  the  parties  might  have  in- 
tended to  obtain  an  act  of  parliament,  in  order  to  give  this 
body  a  legal  existence :  but  nothing  of  this  intention  ap- 
pears on  the  record.  It  has  been  further  said  that  the 
defendant  should  have  shewn  how  the  parties  intended  to 
act  as  a  corporation.  If  this  is  not  correctly  pleaded,  ad- 
vantage should  have  been  taken  of  the  technical  defect  by 
special  demurrer.  If  what  they  intended  to  do  would  not 
have  been  acting  as  a  corporation,  the  plaintiff  should  have 
traversed  the  plea.  By  demurring  generally,  he  has  con-- 
fessed  himself  guilty  of  intending  to  form  a  company  that  was 
to  act  as  a  corporation."  And,  after  observing  upon  the  in- 
tention of  the  parties  to  create  transferable  stock  or  shares, 
his  Lordship  said :  "  It  is  not  necessary,  on  these  pleading^, 
to  decide  whether  the  forming  a  company  with  such  shares  is^ 
of  itself,  without  other  circumstances,  pretending  to  act  as  a 
corporation;  because  it  is  by  the  pleadings  distinctly  admit- 
ted that  the  plaintiff  and  defendant  intended  that  the  com- 
pany should  act  as  a  corporation.^'  The  affirmance  of  that 
judgment  by  the  Court  of  King's  Bench,  and  afterwards  by 
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the  House  of  Lords^  proceeded  solely  on  the  ground  that  the  18^3. 
plea  shewed  the  illegality  of  the  contract  for  the  assignment 
of  the  patent  to  a  larger  number  of  persons  than  the  law 
allowed.  In  the  present  case  the  allegations  that  the  com- 
pany or  association  in  the  declaration  mentioned  was  an 
illegal  company,  presuming  to  act  as  a  corporate  body  with- 
out any  authority,  and  also  presuming  to  raise  and  consti- 
tuted to  raise  transferable  and  assignable  stock  and  capital 
to  any  amount,  transferable  at  the  discretion  of  the  holders, 
to  the  common  nuisance  of  the  subjects  of  the  Queen,  is 
expressly  denied  by  the  replication.  The  decision  of  the 
Court  of  King's  Bench  in  Josephs  v.  Pebrevy  3  B.  &  C.  639, 

5  D.  &  B.  542,  was  founded  on  the  express  provisions  of  the 

6  Geo.  1,  c.  18,  which  had  not  then  been  repealed,  the 
statute  6  Geo.  4,  c.  91,  not  having  passed  until  some  months 
afterwards.  In  The  King  v.  Dodd,  9  East,  516,  Lord  Ellen- 
borough  said :  "  Independent  of  the  general  tendency  of 
schemes  of  the  nature  of  the  project  now  before  us  to  occa- 
sion prejudice  to  the  public,  there  is  besides  in  this  pro- 
spectus a  prominent  feature  of  mischief;  for,  it  therein 
appears  to  be  held  out  that  no  person  is  to  be  accountable 
beyond  the  amount  of  the  share  for  which  he  shall  sub- 
scribe, the  conditions  of  which  are  to  be  included  in  a  deed 
of  trust  to  be  inroUed.  But  this  is  a  mischievous  delusion, 
calculated  to  ensnare  the  unwary  public.  As  to  the  sub- 
scribers themselves,  indeed,  they  may  stipulate  with  each 
other  for  this  contracted  responsibility ;  but,  as  to  the  rest 
of  the  world,  it  is  clear  that  each  partner  is  liable  to  the 
whole  amount  of  the  debts  contracted  by  the  partnership." 
In  The  King  v.  Webb,  14  East,  406,  it  was  held  that  the 
mere  creation  of  transferable  shares  did  not  render  a  con- 
cern illegal :  there,  a  great  number  of  persons  covenanted 
by  a  deed  of  co-partnership  to  raise  a  large  capital  by  small 
subscriptions,  in  shares ;  but  it  was  held,  that,  as  the  shares 
were  not  generally  transferable  at  the  mere  unrestricted 
option  of  the  holders,  but  to  a  limited  extent  only,  it  did 
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1843.  not  amount  to  the  raising  or  pretending  to  raise  transfer* 
able  stock  within  the  meaning  of  the  statute  6  Qeo.  1,  c.  18. 
Lord  EUenborough  there  says :  "  It  may  admit  of  doubt 
whether  the  mere  raising  transferable  stock  is  in  any  case, 
per  se,  an  offence  against  the  act,  unless  it  has  relation  to 
some  undertaking  or  project  which  has  a  tendency  to  the 
common  grievance,  prejudice,  or  incouTenience  of  his  Ma- 
jesty's subjects,  or  of  great  numbers  of  them.  The  recital 
in  the  act,  as  far  as  it  refers  to  subscriptions,  is  this :  that 
the  persons  who  contrive  such  dangerous  and  mischievau$ 
undertakings  or  projects  (id  est,  such  as  manifestly  tend  to 
the  common  grievance  &c.),  under  false  pretence  of  public 
good,  do  presume,  according  to  their  own  devices  and 
schemes,  to  open  books  for  public  subscriptions,  and  draw 
in  many  unwary  persons  to  subscribe  &c.  The  subscrip- 
tions, therefore,  which  the  preamble  contemplated  were  sub- 
scriptions upon  dangerous  and  mischievous  projects,  where 
the  pretences  of  public  good  were  false,  and  where  the  un- 
wary  were  the  persons  who  were  drawn  in  to  subscribe. 
The  enacting  part  in  s.  18,  where  it  refers  to  subscriptions, 
makes  illegal  all  public  subscriptions  &c.  for  Airthering, 
countenancing,  or  proceeding  in  any  such  undertaking  or 
attempt ;  that  is,  such  undertakings  or  attempts  as  are  spe- 
cially pointed  out  in  the  preamble,  or  any  other  public  un- 
dertaking or  attempt  tending  to  the  common  grievance  &c. 
The  enacting  part  in  s.  19  relates  to  all  such  unlawful  un- 
dertakings and  attempts  so  tending  to  the  common  griev- 
ance &c.,  and  the  making,  or  taking  of  any  subscriptions 
for  that  purpose  &c.  It  is  only,  therefore,  where  the  sub- 
scription is  with  reference  to  undertakings  &c.  which  the 
act  prohibits,  that  it  is  illegal:  the  act  does  not  apply  indis- 
criminately to  all  subscriptions/'  In  Walbum  v.  It^/Uby, 
1  Milne  &  K.  61,  speaking  of  associations  of  this  descrip- 
tion, Lord  Brougham  says  :  *'  To  hold  such  a  company  to 
be  illegal  would  be  to  say  that  every  joint-stock  company 
not  incorporated  by  charter  or  act  of  parliament  is  unlawfal^ 
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and,  indeed,  indictable  as  a  nuisance,  and  to  decide  this  for 
the  first  time,  no  authority  of  a  decided  case  being  pro* 
duced  for  such  a  doctrine/'  Lord  Denman,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  The  London 
Grand  Junction  Railway  Company  v.  Freeman,  2  Scott,  N.  B. 
685, 2  Man.  ft;  Gr.  606,  notices  the  cases  o(  Josephs  y.Pebrer, 
.8  B.  &  C.  689,  6  D.  &  R.  542, 1  C.  &  P.  341,  507,  Duvergier 
V.  Fellowes,  2  M.  &  P.  884, 5  Bing.  248,  and  Blundell  v.  Win^ 
sor,  8  Sim.  601,  in  such  a  way  as  to  shew  that  he  does  not 
think  them  of  any  authority.  The  London  Joint- Stock 
Bank  and  the  London  and  Westminster  Bank  shares  are 
quoted  in  all  the  stock  lists,  and  no  objection  taken,  even  by 
their  natural  enemy  the  Bank  of  England ;  and  they  carry 
on  business  without  the  sanction  of  any  charter  or  act  of 
parliament,  the  provisions  of  the  statute  7  Geo.  4,  c.  46,  not 
applying  to  them.  And  see  Nockells  v.  Crosby,  8  B.  &  C. 
814,  5  D.  &  R.  751. 

The  Solicitor-General,  F.  Kelly,  R.  V.  Richards,  Crompton, 
and  J.  L.  Adolphus,  in  support  of  the  rules. — 1.  Assuming  i.  A«  to  the 

Ai  '  1  1111..  1  .1  evidence  of 

this  company  to  have  had  a  legal  existence,  the  evidence  partnership. 
falls  very  far  short  of  shewing  that  Joseph  Lidwell  Heathom 
was  a  participator  in  it.  He  was  no  party  to  the  contract; 
and  therefore  it  is  only  in  the  event  of  the  Court  being  satis- 
fied that  he  was  an  actual  partner  in  the  company,  entitled  to 
share  in  the  profits  and  liable  to  contribute  to  the  losses, 
that  this  action  can  be  maintained  against  him.  Now,  it 
is  clear  that  he  did  not  execute  the  deed  of  settlement, 
that  he  signed  no  certificate  of  conformity,  that  he  was  not 
possessed  of  a  shareholder's  certificate,  and  that  he  did  not 
acquire  any  shares  by  deed  or  by  will;  and  there  is  no  pre* 
tence  for  saying  that  he  ever  held  himself  out  either  to  the 
public  or  to  the  plaintiffs  as  a  partner.  The  sole  ground 
upon  which  it  was  sought  to  fix  him  was,  that  he  was  pre- 
sent at  a  meeting  of  the  shareholders  on  the  17th  of  De- 
cember, 1835 :  there  was  no  proof  that  he  appeared  at 
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1843.  that  meeting  in  consequence  of  any  notice  addressed  to  him 
as  a  shareholder^  nor  in  fact  that  the  meeting  was  convened 
according  to  the  45th  section  of  the  deed  of  settlement. 
In  a  case  of  The  East  India  Shipping  Company  v.  Lord 
Charlevilley  in  the  Exchequer,  the  mere  fact  of  the  defend- 
ant's having  attended  a  meeting  of  the  company  was  held 
not  to  be  sufficient  to  fix  him  as  a  partner.  Dickinson  v. 
Valpy  and  Fox  v.  Clifton  clearly  recognize  the  distinction 
between  joint-stock  companies  of  this  sort  and  ordinary 
trading  partnerships :  in  the  latter^  notwithstanding  two 
juries  had  found  for  the  plaintiffs,  this  Court  sent  the  cause 
down  again.  In  the  case  of  7%e  Sheffield,  Ashton-under- 
Lyne,  and  Manchester  Railway  Company  v.  Woodcock,  7  M. 
&  W.  574,  the  defendant  had  held  himself  out  to  the  com* 
pany  as  a  proprietor  of  shares,  and  thereby  estopped  him- 
self from  taking  advantage  of  the  defect  in  the  conveyance 
2.  As  to  the  to  him. — 2.  The  directors  clearly  had  no  authority  to  bind 
directors  to  the  shareholders  by  this  contract :  under  no  circumstances 
could  the  company  be  liable  on  the  bills  in  question ;  they 
were  not  drawn  in  conformity  with  the  provisions  of  the 
deed  :  and  the  resolution  of  the  17th  of  December,  1835, 
imposed  no  additional  responsibility  upon  the  shareholders 
in  this  respect;  it  merely  authorized  the  directors  (for  the 
appointment  of  whom  the  deed  contains  no  provision)  to 
raise  money  to  meet  the  bills  by  the  sale  of  a  mine,  or, 
failing  that,  by  the  sale  of  new  or  additional  shares. 
Dickinson  v.  Valpy,  10  B.  &  C.  128,  5  M.  &  R.  126,  was 
an  action  on  a  bill  of  exchange  purporting  to  be  drawn 
and  accepted  by  a  mining  company,  wherein  the  plain- 
tiff, an  indorsee  for  value,  sought  to  charge  the  defendant 
as  a  member  of  that  company.  It  was  proved  that  the 
bill  had  been  drawn  and  accepted  by  order  of  the  di- 
rectors of  the  company :  it  was  further  proved  that  the 
company  had  entered  into  a  contract  for  the  purchase 
of  mines,  taken  a  counting-house  in  London,  engaged 
clerks,  and  also  an  agent  to  reside  in  the  country,  and 


make  the  con 
tract. 
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worked  some  of  the  mines;  that^  the  defendant  having  1843. 
applied  to  the  secretary  of  the  company  for  shares,  some 
were  appropriated  to  him;  that  he  paid  an  instalment  of 
15/.  per  share;  and  that  he  attended  a  general  meeting  of 
the  shareholders:  and  it  was  held,  that,  assuming  this  to 
be  sufficient  evidence  of  the  defendant's  being  a  partner 
in  the  company,  it  was  incumbent  on  the  plaintiff  to  prove 
that  the  directors  had  authority  to  bind  the  other  members 
by  drawing  and  accepting  bills  of  exchange;  and  that,  the 
plaintiff  not  having  produced  the  deed  of  co-partnership, 
nor'  given  any  evidence  to  shew  that  it  was  necessary  for 
the  purpose  of  carrying  on  the  business  of  that  mining 
company,  or  usual  for  other  mining  companies,  to  draw  or 
accept  bills  of  exchange,  there  was  no  evidence  to  go  to 
the  jury  of  such  an  authority  to  draw  or  accept  any  bills. 
Lord  Tenterden  there  said:  ^'Assuming  that  the  defendant 
was  proved  to  be  a  partner,  and  not  merely  to  have  done 
certain  acts  in  contemplation  of  becoming  a  partner,  it  was 
not  shewn  that  he  or  the  other  members  of  that  company 
had  given  any  authority  to  a  certain  part  of  that  company 
to  bind  the  rest  by  drawing  or  accepting  bills  of  exchange. 
In  order  to  shew  that,  the  plaintiff  should  have  gone  fur- 
ther, and  proved  some  express  authority  for  that  purpose, 
or  facts  from  which  the  law  would  imply  such  authority. 
The  deed  executed  by  the  defendant  and  the  other  part- 
ners may  perhaps  have  contained  a  clause  empowering  the 
directors  to  draw  and  accept  bills ;  but  that  was  not  pro- 
duced. In  the  absence  of  such  proof,  I  am  of  opinion 
that  the  mere  circumstance  of  the  defendant's  having  be- 
come a  shareholder  in  a  mining  company  does  not,  in  point 
of  law,  make  him  answerable  for  bills  drawn  or  accepted 
by  those  who  took  upon  themselves  to  manage  the  con- 
cern.'' Bayley,  J.,  said :  "  In  order  to  establish  the  de- 
fendant's liability,  it  ought  to  have  been  made  out  affirma- 
tively, on  the  part  of  the  plaintiff,  that  this  was  a  company 
in  which  the  directors  were  authorized  to  bind  the  other 
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1843.  members  by  drawing  and  accepting  bills.  Now,  upon  that 
point,  the  only  question  which  could  be  submitted  to  the 
jury,  was,  whether  companies  instituted  for  similar  pur* 
poses  had  constantly  been  in  the  habit  of  drawing  and 
accepting  bills;  or  whether  it  was  absolutely  necessary, 
for  the  purpose  of  carrying  on  the  concern,  that  th«e 
should  have  been  such  a  power.  There  was  no  evidence 
to  warrant  the  judge  in  leaving  those  questions  to  the  joiy. 
The  directors  of  such  a  company  ought  to  take  care  to 
have  ready  money  to  answer  all  demands  upon  them.  If 
they  have  not,  I  cannot  suppose  that  every  person  who 
becomes  a  shareholder  in  such  a  company  understands 
that  he  is  to  be  personally  liable  upon  a  bill  of  exchange 
drawn  or  accepted  by  a  director ;  for,  the  effect  of  that 
would  be,  to  authorize  the  directors  to  pledge  the  credit 
and  responsibility  of  the  individual  shareholders  to  any 
extent;  and  if  that  was  not  the  understanding  of  the 
shareholders,  the  directors  could  not  have  any  iniplied 
authority  to  pledge  the  credit  of  the  other  members  bj 
drawing  or  accepting  bills.  The  directors  may  bind  them- 
selves personally,  and  pledge  their  own  responsibility,  but 
not  that  of  the  other  members.'^  And  Littledale,  J., 
said :  '^  When  the  plaintiff  took  this  bill,  he  had  notice  on 
the  face  of  it  that  it  was  not  an  ordinary  bill  of  exchange. 
It  was  then  incumbent  on  him  to  inquire  whether  the  per- 
sons who  drew  and  accepted  this  bill  had  authority  by 
such  acts  to  bind  the  defendant,  tJie  latter  not  cgppeark^ 
on  the  face  of  the  bill  to  be  a  partner  with  those  permim; 
and  it  was  incumbent  on  the  plaintiff  to  prove  at  the  time 
that  they  had  such  authority.  In  the  case  of  an  ordinary 
trading  partnership,  the  law  implies  that  one  partner  has 
authority  to  bind  another  by  drawing  and  accepting  bills, 
because  the  drawing  and  accepting  of  bills  is  necessdry  for 
the  purposes  of  carrjring  on  a  trading  partnership ;  but  it 
does  not  follow  that  it  is  necessary  for  the  purposes  of  car- 
rying on  the  business  of  a  mining  company.    Evidence  of 
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the  nature  of  the  company  ought  to  be  given,  to  shew,  ia4d. 
that,  in  order  to  carry  into  effect  the  purposes  for  which 
it  was  iustitnted,  it  was  necessary  that  individual  members 
flhonld  have  the  power  of  binding  the  others  by  drawing 
ancL  accepting  bills  of  exchange.  In  the  absence  of  any 
such  evidence,  I  am  of  opinion  that  it  is  not  competent  to 
individual  members  of  a  mining  company  (which  is  not  a 
regular  trading  company)  to  bind  the  rest  by  drawing  or 
accepting  bills/^  And  Parke,  J.,  added :  "  I  very  much 
doubt  whether  there  is  any  authority  in  mining  com- 
panies, arising  by  implication  from  the  nature  of  their 
dealings  (and  it  is  to  be  observed  that  there  was  no 
proof  of  any  usage  to  do  this  in  such  companies),  to  draw 
bills  of  exchange.  The  effect  of  saying  that  one  mem- 
ber of  a  company  like  this  can  draw  such  bills  or  pro- 
missory notes  would  be,  that  each  of  the  partners  in  the 
concern  would  have  the  power  of  pledging  the  others,  not 
only  to  the  extent  of  the  goods  the  company  might  sell 
in  the  course  of  their  ordinary  deaUngs,  but  without  any 
limit  at  all,  inasmuch  as  one  partner  might  raise  money 
to  any  amount  by  drawing  bills  of  exchange,  and,  if  they 
were  passed  into  the  hands  of  innocent  indorsees,  the  part- 
ners would  be  liable  to  the  full  extent  of  their  fortunes.^' 
That  is  a  distinct  authority,  and  has  been  acquiesced  in  by 
all  the  Courts  in  Westminster  Hall.  In  Bramah  v.  Roberts, 
6  Scott,  172,  3  Bing.  N.  C.  963,  it  was  held,  that,  in  the 
absence  of  any  evidence  of  express  authority  in  one  of  the 
directors  of  a  joint-stock  company  to  bind  the  rest  of  the 
directors  or  the  shareholders  by  his  acceptance  of  bills  of 
exchange,  no  such  authority  can  be  imphed  by  law.  And 
in  Hawiayne  v.  Bourne,  7  M.  &  W.  595,  it  was  also  hdd 
that  the  resident  agent,  appointed  by  the  directors  of  a 
mining  company  to  manage  the  mine,  has  not  an  implied 
inihontj  from  the  shareholders  of  the  company  to  borrow 
money  upon  their  credit,  in  ordw  to  pay  the  arrears  of  wages 
due  to  the  labourers  in  the  mine,  who  have  obtained  war* 
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1843.        rants  of  distress  upon  the  materials  belonging  to  the  mine^ 
for  the  satisfaction  of  such  arrears;  nor  in  any  other  case  of 
necessity,  however  pressing.    '*  It  appears/'  said  Parke,  B., 
**  that  the  learned  Judge  told  the  jury  that  they  might  infer 
an  authority  in  the  agent,  not  only  to  conduct  the  general 
business  of  the  mine,  but  also,  in  cases  of  necessity,  to 
raise  money  for  that  purpose.     I  am  not  aware  that  any 
authority  is  to  be  found  in  our  law  to  support  this  propo- 
sition. No  such  power  exists,  except  in  the  cases  alluded  to 
in  the  argument,  of  the  master  of  a  ship,  and  of  the  acceptor 
of  a  bill  of  exchange  for  the  honour  of  the  drawer.     The 
latter  derives  its  existence  from  the  law  of  merchants;  and, 
in  the  former  case,  the  law,  which  generaUy  provides  for 
ordinary  events,  and  not  for  cases  which  are  of  rare  occor- 
rence,  considers  how  likely  and  frequent  are  accidents  at 
sea,  when  it  may  be  necessary,  in  order  to  have  the  vessel 
repaired,  or  to  provide  the  means  of  continuing  the  voyage, 
to  pledge  the  credit  of  her  owners;  and  therefore  it  is  that 
the  law  invests  the  master  with  power  to  raise  money, 
and,  by  an  instrument  of  hypothecation,  to  pledge  the  ship 
itself,  if  necessary.   If  that  case  be  analogous  to  this,  it  fol- 
lows that  the  agent  had  power,  not  only  to  borrow  money, 
but,  in  the  event  of  security  being  required,  to  mortgage 
the  mine  itself.    The  authority  of  the  master  (^  a  ship 
rests  upon  the  peculiar  character  of  his  office,  and  affords 
no  analogy  to  the  case  of  an  ordinary  agent.''    In  EnUy  v. 
Lye^  15  East,  7,  where  one  of  two  partners  drew  bills  in 
his  own  name,  which  he  procured  to  be  discounted  with  a 
banker  through  the  medium  of  the  same  agent  who  pro- 
cured the  discount  of  other  bills  drawn  in  the  partnership 
firm  with  the  same  banker;  it  was  held  that  the  latter  had 
no  remedy  against  the  partner$hip  either  upon  the  bills  so 
drawn  by  the  single  partner,  or  for  money  had  and  received 
through  the  medium  of  such  bills ;  though  the  proceeds 
were  carried  to  the  partnership  account — ^the  money  being 
^vanced  solely  on  the  security  of  the  parties  whose  names 
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"were  on  the  bills,  by  way  of  discount,  and  not  by  way  of        1843. 
loan  to  the  partnership,  though  the  banker  conceived  at  the     ^   "     " 
time  that  all  the  bills  were  drawn  on  the  partnership  ac-  v, 

HSATHOKM. 

count.   In  Ducarry  v.  Gill,  M.  &  M.  450,  it  was  held  that  an 
agent  for  an  association,  who  draws  bills  in  his  own  name 
for  the  purposes  of  the  company,  does  not  bind  the  part- 
ners as  drawers,  though  authorized  to  draw  bills.    Lord 
Tenterden  there  said  :  '^  I  am  clearly  of  opinion  that  the 
defendant  is  not  liable  as  the  drawer  of  these  bills;  even 
supposing  the  agents  had  authority  to  bind  him,  they  have 
not  done  so,  inasmuch  as  they  have  drawn  the  bills  in 
their  own  names,  and  not  as  agents.     Besides,  they  acted 
under  a  power  which  gave  no  authority  from  the  defendant, 
there  being  only  three  directors  present  at  the  meeting 
authorizing  the  trustees  to  give  it."    In  Flemyng  v.  Hector, 
2  M.  &  W.  172,  a  member  of  a  club  was  held  not  to  be  as 
such  liable  for  debts  contracted  by  the  committee.   Aitwood 
Y.  Munnings,  7  B.  &  C.  278, 1  M.  &  B.  66,  shews  also  that 
an  authority  to  draw  or  to  accept  bills  must  be  pursued 
strictly.    Then,  was  there  any  such  recognition  of  the  con- 
tract made  by  Blundell,  Magnus,  and  Smith  with  the  plain- 
tiffs, by  the  adoption  of  the  report  at  the  meeting  of  the 
9th  of  September,  1836,  as  to  make  that  agreement  bind- 
ing upon  Joseph  Lidwell  Heathorn,  who  was  not  present? 
Even  if  he  were  clearly  proved  to  have  been  at  that  time  a 
shareholder  in  the  concern,  entitled  to  participate  in  profits 
and  liable  to  contribute  to  losses,  this  is  a  contract  that  is 
altogether  unwarranted  by  the  deed  and  by  the  resolutions. 
— 3.  It  is  supposed  that  the  law  which  existed  upon  this  3.  Ab  to  the  il- 
subject  prior  to  the  6  Geo.  1,  c.  18,  is  to  be  collected  from  i^^tion. 
the  preamble  in  s.  18:  that,  however,  does  not  profess  to 
be  a  legislative  declaration  of  what  the  common  law  was; 
it  only  imposes  further  restrictions,  and  penalties.     In  the 
case  o{  Taylor  v.  Kinder,  George  on  Joint-Stock  Companies, 
46,  where  a  question  arose  as  to  the  legality  of  a  company 
called  The  Beal  Del  Monte  Mining  Company,  Lord  Eldon 


780  IN  THE  COMMON  PLEASj 

1843.        said  ''  that  the  question  as  to  what  was  assuming  to  act  as 
^][][]|[J^     a  corporate  body  was  rendered  still  more  important  to  be 
V-  decided^  because  it  was  impossible  to  read  the  G  Geo.  1,  and 

the  clauses  of  exceptions  contained  in  it^  without  seeing  that 
the  legislature  thought  itself  bound  to  except  even  some 
legally  chartered  companies.  The  case  of  The  King  y.  Webb, 
so  much  dwelt  upon,  was  scanty  in  argument^  and  the 
common  law  was  not  considered  in  it^  because  that  was  an 
indictment  upon  the  statute.  He  (Lord  Eldon)  spoke  wiUi 
all  respect  of  Lord  Ellenborough^  who  had  decided  the  case, 
and  whose  memoiy  he  venerated  as  a  lawyer,  but  he  should 
have  been  glad  if  his  Lordship  had  taken  the  trouble  to  state 
what  was  assuming  to  act  as  a  corporation.  For  many  con- 
siderationSj  it  would  have  been  very  fortunate,  if  the  Court 
had  then  looked  at  this  as  a  distinct  question^  and  had  been 
good  enough  to  declare,  *  this  is  not  acting  as  a  corporation^ 
because,  to  act  as  a  corporation,  you  must  act  so  and  so.' 
It  now,  however^  became  necessary  to  decide,  either  by  legal 
judgment,  or  by  a  declaratory  act  of  parliament,  what  is 
the  meaning  of  presuming  to  ^t  as  a  corporation;  and,  by 
whomsoever  it  was  declared,  not  only  what  was  doing,  but 
what  had  been  done,  must  be  attentively  regarded.  It  was 
for  this  reason  he  thought  the  case  of  Tke  King  v.  WdA 
called  for  further  explanation.''  And,  after  commenting 
on  the  statute  6  Geo.  1^  his  Lordship  said  "  he  was  of  opin- 
ion, and  he  had  taken  some  trouble  to  consider  the  ques- 
tion, that,  if  it  could  satisfactorily  be  made  out  to  a  jury 
that  a  party  was  opening  books,  raising  a  premium  upon 
the  shares,  and  then  took  care  to  get  himself  out  of  the 
scrape,  that  was  an  indictable  offence."  In  Josephs  v.  Pe- 
brer,  3  B.  &  C.  639,  5  D.  &  R.  542,  Abbott,  C.  J.,  says: 
"  If  the  projectors,  before  the  association  has  been  sanc- 
tioned either  by  an  act  of  the  legislature  or  by  a  Royal  char- 
ter, make  shares  in  the  concern  transferable,  without  any 
restriction,  at  the  mere  will  of  the  holder,  and  provide  that 
the  purchasers  shall  render  themselves  liable  to  regulations 
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to  be  framed  by  certain  persons  styling  themselves  a  com-  1843. 
mittee  of  management^  or  directors,  tben  the  association 
assumes  an  unlawful  shape/'  The  case  of  Duvergier  v. 
Felhwes,  2  M.  &  P.  884,  5  Bing.  248,  was  elaborately  ar- 
gued and  well  considered.  The  Lord  Chief  Justice  there 
says,  that,  **  although  the  statute  6  Geo.  1,  c.  18,  is  in  fact 
repealed,  the  common  law  relating  to  such  schemes  is  ex- 
pressly  reserved  by  the  repealling  statute  (6  Oeo.  4,  c.  91); 
and  no  one  doubts,  that,  if  it  can  be  shewn,  as  it  easily 
may,  that  such  schemes  are  mere  traps,  and  injurious  to  the 
public  welfare,  the  forming  of  them  is  an  indictable  offence 
at  common  law."  The  judgment  of  the  Vice-Chancellor 
(Sir  L.  Shadwell),  when  this  question  was  before  him — 
Blundelly.  Winsar,  8  Sim.  601 — is  still  more  to  the  purpose: 
''I  cannot,"  he  says,  "but  think  that  the  deed  of  Novem- 
ber, 1833,  by  which  the  company  was  established,  is  on  the 
face  of  it  illegal.  The  fair  inference  to  be  drawn  from  the 
provisions  of  this  deed,  is,  that  certain  persons  were  to  form 
a  company,  which  might  be  increased  to  an  unlimited  ex- 
tent, and  that  the  shareholders  were  to  have  the  power  of 
transferring  their  shares  to  whomsoever  they  pleased,  with- 
out any  sort  of  control :  the  deed,  therefore,  necessarily  re- 
presents that  the  persons  who  should  assign  their  shares 
would  get  rid  of  all  the  liabilities  attached  to  them,  and 
that  the  persons  who  should  take  their  shares  would  take 
them  just  as  the  assignors  held  them.  It  is  clear,  how- 
ever, that  this  could  not  be  done.  In  my  opinion,  there- 
fore, the  deed  held  out  to  the  public,  as  an  inducement 
to  them  to  become  partners  in  the  working  of  these  ima- 
ginary gold  mines,  a  false  and  firaudulent  representation 
that  they  might  continue  partners  in  the  undertaking  just 
as  long  as  they  pleased,  and  then  get  rid  of  aU  the  liability 
that  they  had  incurred,  by  transferring  their  shares  to  some 
other  person.  In  Duvergier  v.  Felhwes,  Best,  C.  J.,  says : 
'There  can  be  no  transferable  shares  of  any  stock,  except 
the  stock  of  corporations  or  of  joint-stock  companies  created 
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1643.        by  acts  of  parliament.    When  it  is  said  the  shares  were  to 

,t    ^    "      be  transferable,  that  must  mean  that  the  assignee  was  to 
Harbison  ...  7 

V.  be  placed  in  the  precise  situation  that  the  assignor  stood 

in  before  the  assignment — that  the  assignee  was  to  have 
•  all  the  rights  of  the  assignor,  and  to  take  upon  him  all  his 
liability.  Now,  the  assignee  can  join  in  no  action  for  a 
cause  of  action  that  accrued  before  the  assignment.  Such 
rights  of  action  must  still  remain  in  the  assignor,  who,  not- 
withstanding he  has  retired  from  the  company,  will  still 
remain  liable  for  every  debt  contracted  before  he  ceased  to 
be  a  member.'  All  these  reasons  are  applicable  to  the 
present  case :  and  my  notion  is  that  this  deed  is  not  only 
illegal  because  it  trenches  on  the  prerogative  of  the  King, 
by  attempting  to  create  a  body  not  having  the  protection 
of  the  King's  charter,  the  shares  of  which  might  be  assigned 
without  any  control  or  restriction  whatsoever ;  but  also  be- 
cause it  holds  out  to  the  public  a  false  and  fraudulent  re- 
presentation that  the  shares  could  be  so  assigned.''  So,  in 
Ellison  V.  Bignold,  2  J.  &  W.  510,  Lord  Eldon  again  dis- 
tinctly states  that  it  is  illegal  to  create  transferable  shares 
or  stock.  These  authorities  clearly  establish  that  an  under- 
taking like  the  present  cannot  be  carried  on  without  an 
infraction  of  the  common  law. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court: 
This  was  an  action  of  assumpsit  against  Henry  Heathom 
and  twelve  other  defendants,  and  the  declaration,  in  the 
first  count,  stated  that  the  defendants  were  partners  in  a 
company  called  the  Anglo-American  Gold  Mining  Asso- 
ciation, and  that,  by  an  agreement  in  writing  of  the  24th 
of  December,  1835,  purporting  to  be  made  between  Henry 
Blundelly  one  of  the  defendants,  and  certain  other  persons, 
being  the  agents  of  the  other  defendants,  for  and  on  be- 
half of  themselves  and  the  said  company,  of  the  one  part, 
and  the  plaintiffs  of  the  other  part — after  reciting  that  the 


TRINITY  TERM,  6  VICTORIiB.  783 

members  of  the  company  proposed  to  the  plaintiffs  to  be-  1843. 
come  shareholders  and  directors  in  the  said  company^  and 
that  the  plaintiffs  having  found  that  disputes  were  pend- 
ing between  the  said  company  and  one  John  Penman^  its 
late  superintendent  or  agent  in  North  Carolina^  who  had 
drawn  bills  of  exchange  to  a  large  amount  on  the  defend- 
ant Henry  Blundell  on  account  of  the  company,  declined 
to  become  shareholders,  until  they  had  an  opportunity  of 
ascertaining  the  state  of  the  company  in  reference  to  the 
disputes  so  referred  to,  but  that  the  directors  and  members 
of  the  said  company,  being  desirous  that  the  bills  so  drawn 
by  John  Penman  on  Henry  Blundell  should  be  taken  up 
for  the  honour  of  the  drawer,  under  the  guarantie  and  in- 
demnity of  the  said  directors  and  of  the  said  company, 
the  plaintiffs  consented  to  take  up  the  said  bills,  to  an 
amount  not  exceeding  6000Z.,  upon  the  footing  so  pro- 
posed, and  that  the  sum  to  be  so  advanced  by  them, 
together  with  such  further  sum,  if  any,  as  should  be  re- 
quired to  make  up  the  said  sum  of  6000/.,  should,  in  the 
event  of  their  determining  to  join  the  said  company,  go  in 
payment  of  shares  to  that  amount  to  be  taken  by  them 
accordingly ;  and  after  reciting  that,  at  a  meeting  of  share- 
holders duly  held  on  the  17th  of  December,  1835,  it  was 
resolved  that  one  hundred  additional  shares  of  100/.  each 
should  be  created  and  disposed  of  by  the  directors  for  the 
benefit  of  the  company,  and  that  sixty  of  such  shares  had 
been  set  apart  with  a  view  to  and  in  compliance  with  the 
proposal  before  mentioned — it  was  witnessed,  that  it  was 
agreed  as  follows,  that  is  to  say,  that  bills  not  exceeding 
6000/.,  drawn  by  John  Penman  on  Henry  Blundell  on 
.  account  of  the  company,  should  be  taken  up  by  the  plain- 
tiffs for  the  honour  of  the  drawer,  and  that  the  plaintiffs 
should  follow  the  instructions  of  the  company  or  of  its 
agent  or  agents  duly  authorized,  whether  as  to  proceeding 
against  the  said  John  Penman  or  against  the  property  of 
:the  said  company,  or  otherwise,  in  respect  of  the  said  bills; 
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1843.  and  that,  in  the  event  of  the  said  bills  not  being  pmid^ 
and  of  the  plaintiffs  not  making  their  election  to  take  the 
sixty  shares  so  reserved  and  set  apart  for  them,  the  de- 
fendants engaged  and  agreed  for  the  payment  of  snch  bills 
or  bill,  with  interest  at  five  per  cent,  on  the  amount  ad- 
vanced, and  all  costs  and  expenses  attending  such  bills,  at 
any  time  after  the  1st  day  of  October  then  next,  on  the 
said  company  and  the  directors  of  the  said  company  having 
three  calendar  months'  previous  notice  requiring  the  same; 
and  that,  in  case  the  plaintiffs,  or  any  or  either  of  them, 
should,  within  two  months  after  receiving  from  the  said 
directors  of  the  said  company  a  communication  of  the 
result  of  the  said  operations  or  differences  between  the 
said  company  and  the  said  John  Penman,  and  of  the  state 
of  the  said  company's  affairs  (and  which  communication 
the  said  directors  were  to  make  in  as  full  and  explicit  a 
foim  and  at  as  early  a  period  as  should  be  in  their  power), 
or  at  any  earlier  period,  determine  to  take  the  sixty  shares 
so  reserved  and  set  apart  as  before  mentioned,  such  shares 
to  be  taken  at  par  as  thereinbefore  mentioned,  they  or  he 
should  be  at  liberty  so  to  do;  and  that,  in  that  case,  the 
money  so  advanced  in  taking  up  the  bills  as  thereinbefore 
mentioned,  with  such  further  sum,  if  any,  as  should  be 
necessary  to  make  up  the  sum  of  6000^.,  should  go  in  pay- 
ment of  such  sixty  shares;  but  the  plaintiffs  should  in  that 
case  be  entitled  only  to  the  costs  and  expenses  of  tiie  said 
bills,  and  not  to  any  interest :  and  it  was  furth^  agreed^ 
that,  in  the  event  of  the  plaintiffs,  or  any  or  either  pf 
them,  taking  the  said  sixty  shares,  they  or  he  should,  if 
they  or  he,  at  the  time  of  taking  such  shares,  should^ 
declare  such  to  be  their  or  his  wish,  be  elected  directors, 
or  a  director  of  the  company  jointly  with  the  then  direct- 
ors. The  declaration  then  proceeded  to  allege  mutual 
promilies,  and  that  the  plaintiffs  paid  a  large  sum,  to  wit, 
5500/.,  in  taking  up  for  the  honour  of  the  drawer  bills 
drawn  by  John  Penman  on  Henry  Blundell  for  and  on 
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account  of  the  company,  which  bills  had  been  dishonoured        1843, 
and  not  taken  up  by  either  of  the  parties  thereto ;  that      ^J    "^     ' 
the  plaintiffs  had  always  been  ready  to  follow  the  instruc-  v. 

tions  of  the  company  and  their  agents,  and  afterwards,  «atho»«. 
and  more  than  three  calendar  months  before  the  com* 
mencement  of  this  suit,  gave  notice  to  the  company  and 
the  directors  that  they  declined  to  take  the  said  sixty 
shares  or  to  become  members  of  the  company,  and  gaye 
notice  to  the  company  and  the  directors  to  pay  the  ad- 
vances, interest,  and  expenses ;  and  assigned  aa  a  breach 
the  non-payment  thereof.  Counts  for  money  lent,  money 
paid,  money  had  and  received,  and  on  an  account  stated, 
were  added  to  the  special  count. 

Three  only  of  the  thirteen  defendants,  viz.  Joseph 
Lidwell  Heathom,  John  Tait,  and  George  Alfred  Muskett, 
appear  before  the  Court  upon  the  present  rules — which 
were  granted  upon  the  ground  that  Heathom  was  not  a 
shareholder  and  therefore  not  bound  by  the  promise  stated 
in  the  declaration,  and  also  that  the  company  was  an 
illegal  association ;  and  it  will  therefore  be  unnecessary  to 
advert  to  the  pleadings  of  the  other  defendants. 

Of  these  three,  the  defendant  Muskett  has  pleaded  non  Miukett*s  plea, 
assumpsit  only. 

Joseph  Lidwell  Heathorn  pleaded  ten  pleas,  of  which  Heathorn'i 
the  first,  second,  eighth,  and  ninth  only  are  material  to  ^ 
the  present  inquiry.  The  first  plea  is  non  assumpsit.  The 
second  traverses  that  the  defendants  at  the  time  of  making 
the  agreement  in  the  first  count  mentioned  were  partners 
or  shareholders  in  the  supposed  company  or  association, 
modo  ac  forma.  The  eighth  plea,  which  is  pleaded  to  the 
first,  second,  third,  and  last  counts  of  the  declaration,  al- 
leges that  the  company  or  association  in  the  first  count 
mentioned  was  an  illegal  company,  presuming  to  act  as  a 
corporate  body  without  any  authority,  and  also  presuming 
to  raise  and  constituted  to  raise  transferable  and  assignable 
stock  and  capital  to  any  amount,  transferable  at  the  dis- 

VOL.  VI.  E  B  E 
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1843.  cretion  of  the  holders^  to  the  common  nuisance  of  the  sub« 
jects  of  the  Queen ;  and  the  eighth  plea  then  proceeds  bv 
proper  allegations  to  apply  itself  to  the  second,  third,  and 
last  counts  of  the  declaration.  The  ninth  plea  is  pleaded 
to  the  same  coants,  and  is  similar  in  substance  to  the 
eighth,  except  that  it  adds  that  at  the  time  of  the  forma- 
tion of  the  company  no  gold  mines  had  been  discovered, 
and  alleges  that  the  objects  of  the  company  were  fandfol, 
visionary,  and  fraudulent,  tending  to  the  common  nuisance 
&c.  of  the  Queen's  subjects.  To  each  of  these  last  two 
pleas  the  plaintiffs  replied  de  injuri&  &c. 
Tttt'i  pleas.  The  defendant  Tait  pleaded  nine  pleas.     Those  which 

are  material  to  the  present  purpose  are,  the  plea  of  non 
assumpsit,  the  traverse  of  the  partnership,  the  sixth  plea» 
which  alleges  in  substance  that  the  company  was  an  illegal 
company,  presuming  to  act  as  a  corporation,  and  pretend- 
ing to  raise  transferable  stock  (which  is  denied  in  the 
replication  thereto),  and  the  seventh  plea,  charging  the 
company  to  be  a  common  nuisance  to  the  liege  subjects  of 
the  realm,  which  is  also  denied  in  the  replication. 

Five  of  the  defendants  suffered  judgment  by  default. 

Upon  this  state  of  the  proceedings,  and  on  the  evidence 
given  at  the  trial,  three  questions  arose,  according  to  the 
determination  of  which  by  the  Court  it  was  agreed  that 
they  should  direct  in  what  manner  the  verdict  should  be 
entered  on  the  several  issues ;  the  Court  being  at  liberty 
to  draw  such  inferences  from  the  facts  proved  as  a  jury 
might  do,  viz.  first,  whether  the  defendant  Joseph  Lidwell 
Heathorn  was  a  partner  or  shareholder  in  the  company — 
secondly,  whether,  admitting  him  to  be  such,  the  defend- 
ant Henry  Blundell,  and  the  other  persons  parties  to  the 
agreement  set  out  in  the  declaration  of  the  first  part,  had 
any  authority  express  or  implied  to  enter  into  the  agree- 
ment stated  in  the  declaration  as  agents  on  behalf  of  the 
company— and,  thirdly,  whether  the  company  in  question 
was  an  illegal  company. 
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Upon  the  first  question,  we  think  the  evidence  given  at         1843. 

the  trial  was  sufficient  for  the  jury  to  find  the  issues  which      _^     "^ 

•'     "^  HarKison 

rest  upon  that  question  in  favour  of  the  plaintifi^s.  v. 

The  objection  taken  was,  that  there  was  no  proof  that 
the  defendant  Joseph  Lid  well  Heathom  ever  signed  the  thoma] 
deed  or  applied  to  have  his  name  inserted  in  the  share  * 
book,  nor  was  any  transfer,  or  will,  nor  any  register  of 
shares  produced :  and  undoubtedly  there  was  no  such  evi- 
dence ;  but  the  question,  upon  the  evidence  before  us,  is, 
whether  the  defendant  Joseph  Lidwell  Heathom  did  not 
by  his  conduct  distinctly  admit  himself  to  be  a  partner  and 
shareholder;  for,  if  such  admission  was  proved  before  the 
jury,  the  proof  of  a  formal  title  to  the  shares  was  unneces- 
sary for  the  purpose  of  making  him  liable.  Now,  the  evi- 
dence as  to  that  point  was,  that,  on  the  17th  of  December, 
1835,  he  attended  a  special  meeting  of  the  Anglo-Ameri- 
can Gold  Mining  Association,  which  had  been  called  by  a 
circular,  at  the  office  of  their  solicitors.  In  the  minute  of 
that  meeting,  the  names  of  the  several  shareholders  are 
inserted,  with  the  number  of  shares  each  person  held 
placed  opposite  to  his  name ;  and  amongst  such  names  is 
that  of  the  defendant  Joseph  Lidwell  Heathom,  with  one 
share  opposite  thereto.  It  can  scarcely  be  reconciled  with 
any  other  supposition  than  that  of  his  being  a  shareholder, 
that  he  should  have  been  present  at  all  Upon  such  an  oc- 
casion, or  that  he  should  have  been  permitted  to  remain 
there  by  the  other  shareholders — the  number  of  share- 
holders actually  present  being  ten  only  including  himself, 
so  that  he  could  not  have  been  overlooked ;  and  his  right 
to  be  present,  unless  he  was  a  shareholder,  must  have  been 
questioned.  It  is  further  to  be  observed  that  the  business 
transacted  at  that  meeting  was  of  an  important  and  a  con- 
fidential character;  amongst  other  things,  that  of  confirm- 
ing the  sale  of  one  mine,  and  the  impowering  the  directors 
to  sell  another,  the  sending  out  a  new  agent  for  the  com- 
pany on  a  very  weighty  mission,  and  the  providing  for  the 
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1843.  payment  of  the  very  bills  wliich  form  the  subject  of  the 
agreement.  And  lastly  it  was  proved  that  the  minute 
was  read  to  the  assembled  shareholders.  We  think  these 
circumstances  might  fairly  be  held^  and  ought  to  be  held 
by  the  jury  to  amount  to  an  admission  by  the  defendant 
Joseph  Iddwell  Heathorn  that  he  was  a  holder  of  one  of 
the  shares  in  the  concern ;  and  we  think  such  admiaaion 
dispensed  with  the  necessity  of  any  more  formal  or  addi* 
tional  proof  of  that  fact,  by  shewing  that  he  had  conformed 
to  the  requisites  of  the  deed,  or  otherwise :  and  the  case  of 
The  Sheffield  and  Manchester  Railway  Company  y.  Wood- 
cock, 7  M.  &  W.  574,  appears  a  sufficient  authority  in  sup- 
port of  this  conclusion. 
2.  Assent  of  The  second  question  which  has  been  argued  before  us  is, 

to  the  agree-"^  whether,  admitting  the  defendant  Joseph  Lid  well  Heathorn 
"utotifi^  ^  to  be  a  shareholder,  the  defendant  Henry  Blundell  and  the 
other  persons  parties  of  the  first  part  to  the  agreement  set 
out  in  the  declaration  had  any  authority  expressed  or  im« 
plied  to  enter  into  the  agreement  as  agents  on  behalf  of 
the  company. 

Upon  this  point,  the  objection  taken  on  behalf  of  Joseph 
Lid  well  Heathorn  is,  that,  although  he  attended  the  meet- 
ing of  the  17th  of  December,  1835,  yet  that  no  authority 
was  given  at  that  meeting  by  the  shareholders  to  BlundeU 
or  to  any  others  to  enter  into  the  agreement  upon  which 
this  action  is  brought ;  that,  although,  on  the  9th  of  Sep* 
tember,  1836,  there  was  another  general  meeting  of  the 
shareholders,  at  which  the  contract  or  agreement  entered 
into  between  the  directors  of  the  company  and  the  pIain-» 
tiffs  was  sanctioned,  yet  that  the  defendant  Joseph  Lidwell 
Heathorn  was  not  present  at  that  meeting,  and  was  there* 
fore  not  bound  by  its  proceedings ;  and  that  there  can  be 
no  implied  authority  for  the  shareholders  present  at  that 
meeting  to  bind  the  other  shareholders,  the  powers  of 
part  of  the  shareholders  of  joint-stock  companies  to  bind 
the  rest  not  being  analogous  to  those  of  partners  in  ordi- 
nary trading  concerns. 
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'  It  appeared,  that,  at  the  time  of  the  agreement  entered  1843. 
into  between  Henry  Blundell  and  the  other  two  directors 
on  behalf  of  themselves  and  the  company  of  the  one  part, 
and  the  plaintiffs  of  the  other  part.  Penman,  the  agent  of 
the  company  in  North  America,  had  drawn  bills  on  Henry 
Blundell  on  account  of  the  company  exceeding  the  amount 
of  6000/.,  which  were  then  in  the  hands  of  bonH  fide  holders 
for  value,  and  which  had  been  sent  to  this  country  for  ac- 
ceptance and  payment :  and  it  further  appeared  that  the 
directors^  at  the  time  of  the  arrival  of  the  bills,  had  no 
funds  of  the  company  wherewith  to  meet  them.  It  is  ob- 
vious that  the  return  of  those  bills,  protested,  to  America, 
-would  have  been  destructive  of  the  prospects  of  the  com- 
pany :  and,  the  plaintiffs  having  offered  to  retire  them,  to 
the  extent  of  6000/.,  for  the  honour  of  the  drawer,  upon  the 
directors  and  shareholders  being  made  jointly  and  indivi- 
dually responsible  for  the  reimbursement  of  the  plaintiffs, 
the  agreement  was  signed  by  Henry  Blundell  and  two 
other  directors,  in  order  to  carry  such  plan  into  effect 
•  Now,  we  hold  it  to  be  unnecessary  upon  this  occasion  to 
enter  into  the  question  how  far  shareholders  in  a  joint- 
atock  company  may,  without  any  express  regulation  in  the 
deed  of  settlement,  or  without  an  express  assent  to  that 
purpose,  bind  the  others  by  a  contract  to  reimburse  third 
parties  for  advancing  money  to  take  up  bills  which  had 
:been  drawn  on  account  of  the  partnership  concern ;  because 
we  think  on  the  present  occasion  there  was  suflScient  evi- 
dence for  the  jury  to  find  that  this  defendant  Joseph 
Lid  well  Heathorn  did  in  fact  give  his  consent  that  the 
bills  drawn  by  Penman  on  account  of  the  company  should 
be  paid  in  the  manner  in  which  such  payment  took  place; 
for,  he  was  actually  present  as  a  shareholder  at  the  meeting 
held  on  the  17th  of  December,  1835,  and  we  cannot  sup- 
pose, upon  any  reasonable  construction  of  the  evidence 
given,  that  he  was  an  idle  or  indifferent  observer  of  that 
which  took  place  on  that  occasion,  but  that  he  was,  like 


Harrison 

V. 
HSATHORir. 
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1S43.  any  other  shareholder,  aUve  to  his  own  interests  and  tbose 
of  the  concern ;  and  at  that  meeting,  after  reading  the  cir- 
cular convening  the  meeting,  and  the  correspondence  of 
Penman,  and  other  letters,  it  was  unanimously  resolved, 
amongst  other  things,  ''that,  in  case  the  directors  should 
not  be  able  to  effect  the  sale  of  the  Alexander  Mine  in  the 
course  of  the  present  week,  they  be  authorized  to  sell  any 
number  of  new  or  additional  shares,  not  exceeding  one 
hundred,  as  may  be  necessary  for  enabling  them  to  repay 
their  respective  advances,  and  to  pay  the  biOt  drawn  by 
Mr.  Penman  upon  Mr.  Blundell.''  And  we  think  a  jniy 
might  from  this  resolution  infer  the  direct  admission  on 
the  part  of  the  shareholders  present  that  the  bills  in  ques- 
tion were  drawn  for  and  on  behalf  of  the  company,  and 
that  they  were  bills  for  which  the  company  was  bound  to 
provide  payment — in  fact,  that  they  adopted  the  bills: 
and,  although  a  specific  mode  of  payment  is  pointed  out 
in  that  resolution,  namely,  first,  by  the  produce  of  the  sale 
of  the  Alexander  Mine,  and  next,  by  the  sale  of  the  new 
shares,  yet  that  such  resolution  amounts  to  a  direct  ad- 
mission by  all  the  shareholders  who  were  actually  present 
at  the  meeting  of  their  liability  upon  the  bills.  And  we 
think  that  a  jury  might  further  well  infer,  after  such  an 
admission,  that  it  must  necessarily  have  occurred  and  been 
present  to  the  minds  of  all  the  shareholders  who  constituted 
that  meeting,  that  the  mine  might  not  be  sold,  and  the 
new  shares  might  not  find  purchasers,  and  that  the  share- 
holders in  such  event  assented  to  the  payment  of  the  bills 
by  the  usual  and  ordinary  means,  and  the  only  way  of 
relieving  themselves  from  their  own  admitted  liability,  that 
is,  by  borrowing  the  money  from  others,  which  was  in  sub- 
stance the  transaction  with  the  plaintiffs.  And  upon  this 
ground,  viz.  the  assent  on  the  part  of  the  defendant  Joseph 
Lidwell  Heathorn,  we  think  the  jury  would  be  warranted 
in  finding  those  issues  which  depend  on  the  second  ques* 
tion  in  favour  of  the  plaintiffs. 


notillegaL 
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TJpou  the  third  question^  we  are  called  upon  to  find  in         1843. 
inrhich  way  the  jury  should  have  disposed  of  the  issues  upon 
those  pleas  that  state  the  company  to  have  been  an  illegal 
company  and  a  common  nuisance. 

It  is  to  be  observed  that  at  the  trial  of  the  cause  no  evi-  3.  Anocution 
dence  whatever  was  produced  on  the  part  of  the  defend- 
ants ;  and^  as  the  affirmative  of  those  pleas  is  to  be  made 
out  by  them^  the  question  will  depend  entirely  on  the 
evidence  called  by  the  plaintifis,  and  the  inferences  which 
the  jury  ought  to  draw  from  such  evidence  of  the  plaintiffs, 
in  support  of  the  pleas :  and,  as  the  illegality  of  the  com« 
pany  is  set  up  by  the  very  persons  who  constitute  that 
company,  in  order  to  avoid  the  payment  of  a  demand  just 
in  itself,  it  may  be  fairly  required  that  the  affirmative  of 
the  pleas  should  be  established  by  satisfactory  evidence. 

In  the  case  of  Duvergier  v.  Fellowes,  2  M.  &  P.  384,  5 
Bing.  248,  upon  which  great  reliance  is  placed  on  the  part 
of  the  defendants,  the  question  arose  upon  a  demurrer, 
which  admits  all  the  facts  that  are  well  pleaded.  Accord- 
ingly, it  was  observed  by  the  Chiief  Justice,  in  giving  the 
judgment  of  the  Court,  ''  that,  by  demurring,  the  plaintiff 
has  confessed  himself  guilty  of  intending  to  form  a  com- 
pany that  was  to  act  as  a  corporation .''  And,  again!  ''It 
is  not  necessary  on  these  pleadings  to  decide  whether  the 
forming  a  company  with  such  shares  [i.  e.  transferable 
without  limitation  or  restriction]  is  of  itself,  without  other 
circumstances,  pretending  to  act  as  a  corporation ;  because 
it  is  by  the  pleadings  distinctly  admitted  that  the  plaintiff 
and  defendant  intended  that  the  company  should  act  as  a 
corporation :"  whereas,  on  the  contrary,  in  the  present  case, 
the  replication  expressly  denies  this  allegation  contained 
in  the  plea.  Indeed,  the  case  of  Duvergier  v.  Fellowes 
cannot  be  considered  as  a  decisive  authority  upon  the  point 
of  the  illegality  of  the  present  company ;  because  in  that 
case  the  plea  disclosed  the  invalidity  of  the  assignment  of 
the  patent  granted  to  the  plaintiff,  which  formed  the  con-^ 
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1843.  sideration  for  the  contract ;  and  such  invalidity  was  of  itself 
a  sufficient  ground  for  the  judgment  of  the  Court.  Andj 
when  that  case  was  removed  by  writ  of  error,  first  to  the 
Court  of  King's  Bench,  and  afterwards  to  the  House  of 
Lords,  the  judgment  of  the  Court  below  was  affirmed  ex- 
pressly on  the  latter  ground,  without  any  opinion  upon 
that  of  the  illegality  of  the  company. 

The  sixth  plea  of  the  defendant  Joseph  Lidwell  Heathom, 
which  does  not  substantially  differ  from  the  other  pleas  on 
the  record  that  set  up  the  illegality  of  the  company,  states 
that  it  is  an  illegal  company,  formed  for  the  alleged  pur* 
pose  of  working  gold  mines,  "  and  presuming  to  act  as 
if  they  were  and  are  a  corporate  body,  without  any  act 
of  parliament,'^  &c.  The  plaintiff  denies  this  allegation : 
and  the  question  is,  what  is  the  proof  of  the  allegation  ? 
Proof  that  a  certain  number  of  persons  in  partnership  call- 
ed themselves  by  the  name  of  the  Anglo-American  Gold 
Mining  Association,  would  surely  not  by  itself  be  suf* 
ficient  to  warrant  the  jury  in  finding  that  those  persons 
''presumed  to  act  as  a  corporation."  Partners  in  trade 
who  carry  on  business  under  the  namq  of  an  expired  firm 
might  upon  that  ground  be  subjected  to  the  same  charge. 
The  having  a  common  seal  has  always  been  held  one  \si^ 
cident  to  a  corporation — Co.  Litt.  30.  b.;  and  the  power 
of  doing  no  act  except  under  such  common  seal,  another. 
But,  in  this  case,  there  has  been  no  assumption  of  any  seal, 
nor  any  act  whatever  done  except  in  the  individual  names 
of  agents  or  directors.  The  plea  then  goes  on  to  allege 
another  character  of  the  illegality  of  the  association,  vis. 
''  and  also  by  presuming  and  pretending,  without  any  act 
of  parliament,  &c.,  to  raise,  and  being  constituted  and 
formed  with  a  view  of  raising  a  transferable  and  assign- 
able stock  and  capital,  to  be  considered  as  divided  into 
sixty  shares  of  100/.  each,  with  power  for  the  shareholders 
of  the  company,  at  a  special  meeting  of  shareholders,  to 
be  called  for  that  purpose,  at  any  time  and  fix>m  time  to 
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time  to  increase  the  ci^ital  to  any  amount  that  might  be        1843. 
agreed  on,  by  creating  an  additional  number  of  lOOi      ^    "^     ' 
shares,  and  all  which  several  shares,  as  well  original  as  v. 

additional,  were  to  be  and  are  transferable  and  assignable    '   *^^^^**'' 
from  the  holders  thereof  by  deed  or  will,  or  otherwise,  to 
any  other  person  or  persons,  at  the  discretion  of  the 
holders  thereof,  to  the  common  grievance''  &c. 

The  deed  by  which  this  company  was  established  does 
certainly  appear  to  make  out  the  allegation  above  set 
forth  j  the  only  restriction  being,  that  the  transferee 
shall  have  no  right  to  act,  or  receive  any  benefit,  until 
his  title  shall  be  approved  of  by  the  solicitor  of  the  com- 
pany— a  matter  of  regulation  more  properly  than  of  re- 
straint of  the  power  of  transfer.  The  plea  is  framed  upon 
the  very  words  of  the  6  Geo.  1,  c.  18,  s.  18,  by  the  19th 
section  of  which  act  the  several  illegal  companies  de- 
scribed in  the  18th  section  are  declared  to  be  all  common 
nuisances,  and  are  punishable  by  indictment.  Even  if 
those  clauses  had  not  been  repealed,  as  they  have  been,  in 
terms,  by  the  6  Geo.  4,  c.  91,  a  question  would  have  arisen 
whether  the  facts  given  in  evidence  at  the  trial  were  suf- 
ficient to  shew  that  the  defendants  had  committed  an 
indictable  offence  within  that  statute:  and,  looking  at 
the  doctrine  laid  down  in  the  case  of  The  King  v.  fVebb, 
14  East,  406,  as  to  the  objects  and  purposes  of  companies 
falling  within  the  meaning  of  the  statute,  it  would  have 
been  a  question  of  considerable  doubt  whether  the  facts 
warranted  a  finding  that  the  defendants  had  been  guilty 
of  an  offence  within  that  statute.  But,  that  statute  having 
been  repealed,  the  question  is  now  altered ;  and  we  have 
to  determine  whether  such  a  company  as  the  present  has 
been  shewn  to  be  a  nuisance  and  public  grievance  at  com- 
mon law.  The  raising  transferable  shares  of  the  stock  of 
a  company  can  hardly  be  said  to  be  an  offence  of  itself  at 
common  law :  no  instance  of  any  indictment  at  common 
law  for  such  an  offence  can  be  shewn — the  raising  of 
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stocks  and  transferable  shares  being  a  modern  prooeect- 
ing ;  and  the  very  great  particularity  with  which  it  is  de- 
scribed in  the  statute  seems  to  shew  that  it  was  an  offence 
created  by  the  statute  only.  If  there  had  been  any  evi* 
dence  in  this  case  that  the  creation  of  these  assignable 
shares  had  been  productive  of  injury  or  inconvenience  to 
numbers  of  the  Queen's  subjects^  so  as  to  make  and  ot> 
casion  a  common  nuisance  or  grievance  in  fact,  the  joiy 
ought  to  have  found  the  issues  for  the  defendants.  But 
there  was  no  evidence  of  the  sort ;  and  in  fact  the  whole 
number  of  owners  of  the  shares  of  this  company  of  whom 
any  evidence  was  given,  was  very  limited  indeed,  and  those 
composed,  not  of  low  and  ignorant  persons,  likely  to  be 
imposed  upon,  but,  as  far  as  appeared,  of  men  acquainted 
with  the  business  of  the  city.  Unless,  therefore,  the  na- 
ture of  the  undertaking  was  such  as  imposed  upon  the 
Judge  the  necessity  of  telling  the  jury  that  the  defendants 
had  set  up  and  established  an  undertaking  which  was  a 
public  and  common  grievance  and  nuisance  at  the  common 
law,  there  was  no  evidence  to  shew  it  was  one  in  fact ;  and, 
as  we  consider  the  former  proposition  is  not  maintainable, 
we  think  the  verdict  on  those  issues  which  raise  the  ques^ 
tion  of  illegality  must  be  entered  for  the  plaintiffs. 

Rule  for  entering  the  verdict  for  the 
defendants  discharged  (28). 


Thnrsdapf 
June  15th. 

In  eiit6iiii|f 
judgment  nunc 
pro  tone  on  the 
ground  of  the 
death  of  a  de- 
fendant between 
the  argument 
and  the  time  of 
pronouncing 
judgment,  it 
makes  no  dif- 
ference whether 
there  be  one  or 
teveral  defend- 


Wilde,  Sezjeant,  on  a  subsequent  day  in  this  term,  ob- 
tained a  rule  nisi  to  enter  the  judgment  for  the  plaintiffs 


(28)  See  Garrard  v.  Hardey, 
ante,  p.  459 :  there,  to  assumpsit 
for  money  lent,  &c.,  the  defendant 
pleaded,  that  tlie  plaintiff  and  de- 
fendant and  others  did  illegally  as- 
sociate themselves  together  in  an 
illegal  undertaking,  project,  and 
attempt,  tending  to  the  common 


nuisance,  prejudice,  and  inconve- 
nience of  the  subjects  of  our  lady 
the  Queen  in  general,  and  great 
numbers  of  them,  in  their  trade 
and  commerce :  the  plea  then  pro- 
ceeded to  describe  the  particular 
illegal  association  intended,  and  al- 
leged it  to  consist  in  this,  that  the 
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ti8  of  Hilary  Term^  1842,  George  Alfred  Miiskett,  one  of 
the  defendants,  having  died  on  the  31st  of  January,  1848, 
being  after  the  argument,  and  before  the  decision  of  the 
Court  upon  the  former  rules. — The  affidavit  upon  which 
this  rule  was  obtained  stated  that  the  causre  was  tried  at 
the  sittings  in  London  after  Michaelmas  Term,  1841,  when 
a  verdict  was  found  for  the  plaintiffs;  that,  in  Hilary 
Term,  1842,  rules  nisi  were  obtained  on  behalf  of  certain 
of  the  defendants,  viz.  Joseph  Lidwell  Heathom,  John 
Tait,  and  George  Alfred  Muskett,  to  set  aside  the  verdict 
and  to  enter  a  verdict  for  the  defendants ;  that  those  rules 
came  on  for  argument  in  Trinity  Term,  1842;  that,  the 
plaintiffs  having  demurred  to  the  fifth  and  sixth  pleas 
pleaded  by  Joseph  Lidwell  Heathorn,  the  demurrer  came 
on  to  be  argued  on  the  20th  of  January,  in  Hilary  Term, 
1843,  on  which  day  judgment  on  the  said  demurrer  was 
given  for  the  plaintiffs ;  and  that  the  defendant  Gteorge 
Alfred  Muskett  died  on  the  31st  of  January,  1848. 


1843. 


Channell,  Serjeant,  on  the  part  of  the  executors  of  Mr. 
Muskett,  shewed  cause,  upon  an  affidavit  stating  that  a 
creditors'  bill  was  in  February  last  filed  in  the  Court  of 
Chancery  against  the  executors  and  devisee  under  the  will 


plaintiff,  the  defendant^  and  those 
other  persons  did  act  as  a  corporate 
body,  and  pretend  to  be  a  trading 
corporaiioH'y  under  the  name  and 
style  of  "  The  Limerick  Marble 
and  Stone  Company,"  and  did  also 
then  pretend  to  raise  and  transfer 
stock  in  the  said  company,  and 
that  the  said  stock  consisted  of 
50,000/.,  divided  into  500  shares 
of  100/.,  and  did  pretend  to  trans- 
fer and  assign  shares  in  such 
stocky  without  legal  authority  by 
act  of  parliament,  charter  from  the 


Crown,  or  letters  patent  under  the 
Great  Seal,  or  by  any  lawful  au- 
thority whatever  to  warrant  such 
acting  as  a  corporate  body,  or  the 
raising  of  transferable  stocky  or 
the  transferring  shares  therein: 
and  it  was  held  that  the  associa- 
tion described  in  the  plea  was  not 
so  illegal  as  to  constitute  a  nui* 
sance  indictable  at  common  law; 
and  consequently  that  the  plea 
afforded  no  defence. 

And  see  Lyon  v.  Haynes,  ante, 
p.  371. 
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4843.  of  the  late  Mr.  Maskett,  and  a  decree  pronotinced  by  ike 
Yice-Chanoellor  of  England  on  the  24th  of  that  month, 
directing^  amongst  other  things,  that  advertisements  should 
be  pnblished  calling  upon  the  creditors  to  come  in  and 
prove  their  debts  before  one  of  the  Masters  of  the  Court 
of  Chancery,  and  that  such  decree  had  been  duly  regis- 
tered under  the  provisions  of  the  statute  1  &  3  Vict.  c.  110, 
s.  18 ;  that  advertisements  had  been  published  accord- 
ingly, and  that,  in  consequence  thereof,  upwards  of  one 
hundred  and  fifty  persons  had  come  in  and  proved  debts, 
many  of  them  being  specialty  creditors;  that  the  personal 
estate  was  insufficient  to  pay  such  debts ;  that  the  London 
Commercial  Bank,  to  whom  thtf  deceased  was  indebted  in 
a  large  sum,  and  with  whom  the  title«deeds  of  his  real 
estate  had  been  deposited  as  security  for  their  debt,  had 
on  the  5th  of  the  present  month  obtained  an  order  of  the 
Yice-Chancellor  for  the  sale  of  such  real  estate  to  rrim- 
burse  themselves ;  and  that  the  deponent  (the  solicitor  for 
the  executors)  was  advised  that  the  efiect  of  entering  a 
judgment  previously  to  the  said  decree  in  equity  might 
have  the  effect  of  embarrassing  the  proceedings  under  it. 
The  learned  Serjeant  submitted  that  the  plaintiffs  were 
clearly  not  entitled  to  have  judgment  entered  for  them  as 
of  a  day  prior  to  the  judgment  pronounced  on  the  demur- 
rers, inasmuch  as  they  could  have  had  no  judgment  that 
would  entitle  them  to  execution  until  after  those  demur- 
rers had  been  disposed  of,  viz.  the  20th  of  January  in  the 
present  year;  and  that,  though  the  necessary  delay  of  the 
Court  in  giving  judgment  was  not  in  general  allowed  to 
prejudice  the  plaintiffs  in  the  case  of  a  sole  defendant,  the 
same  rule  did  not  apply  where  there  were  several  defend- 
ants. 

WUde,  Serjeant,  for  the  plaintiffs,  stated  that  they 
would  be  content  to  take  judgment  as  of  a  day  after  the 
demurrers  were  disposed  of. 
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TiNDAL^  C.  J. — ^The  general  rule  undoubtedly  is  that  1843 
the  rights  of  the  suitors  shall  not  be  prejudiced  by  the  act 
of  the  Court  in  delaying  to  pronounce  judgment.  The 
present  case  being,  as  we  thought^  one  of  some  difficulty^ 
we  took  time  to  deliberate.  It  is  not  just  that  the  plain- 
tiffs should  suffer  by  that  circumstance :  things  ought  to 
remain  as  if  judgment  had  been  pronounced  immediately 
after  the  argument.  With  regard  to  the  distinction  that 
has  been  suggested  between  the  case  of  the  death  of  a  sole 
defendant  and  that  of  one  of  several^  no  authority  has  been 
cited  in  support  of  it;  and  I  see  no  reason  why  any  such 
distinction  should  exist.  I  think  the  rule  should  be  made 
absolute  for  entering  th^  judgment  as  of  Hilary  Term, 
1843. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  decree 
of  the  Vice-Chancellor,  not  being  for  payment  of  a  sum  of 
money,  cannot  be  within  the  18th  section  of  the  statute 
1  &  2  Vict.  c.  110,  s.  18. 

The  rest  of  the  Court  concurring — 

Rule  absolute  (29). 


(29)  See  Green  v.  Cobden,  4  Scott,  486 ;  Vaugban  v.  Wileon,  4  Bing. 
N.C.  116,  5  Scott,  404. 
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1843. 

Saiurdayy  Cox  v.  Bailet. 

June  drd,       m 
An  indemnitj      X  HIS  was  an  action  of  assumpsit  on  an  indemnity  or 

^^rawaiofa  g^uurantic  given  by  the  defendant  on  the  withdrawal  of  a 
distecn  for  24#.  distress  for  24*.  rent.     The  siun  sought  to  be  reooyered 

rent,  u  reoeiTa-  ^      '^ 

Ue  in  evidence    was  25/.    At  the  trial  before  Erskine,  J.,  at  the  sittings  at 
fimp,dtlioiigli  Westminster  in  the  present  tenuj  it  was  objected  on  the 
tolbereoo^^  part  of  the  defendant  that  the  instrument  was  not  admi^* 
uideritezoeeds  gible  in  evidence  without  a  stamp,  the  subject-matter  ex- 
ceeding the  value  of  20/.    The  plaintiff's  counsel  there- 
upon offered  to  relinquish  a  part  of  his  claim,  to  reduce  it 
below  20/.,  and,  the  indemnity  Saving  been  admitted,  the 
jury  found  a  verdict  for  the  plaintiff  for  19/.  13*.  3</. 

BompaSj  Serjeant,  now  moved,  pursuant  to  leave,  to 
enter  a  nonsuit,  on  the  ground  that  the  document  had 
been  improperly  received.  [Maule,  J. — In  Chadwick  r. 
SHU,  B.  &  M.  16,  it  was  held  that  a  memorandum  by  a 
wharfinger  of  the  receipt  of  goods  to  be  shipped  in  a  par- 
ticular manner,  may  be  given  in  evidence  to  shew  the 
terms  on  which  they  were  received,  without  a  stamp,  al« 
though  the  value  of  the  goods  was  above  20/. — the  wharf- 
age being  of  a  less  amount :  and  in  Latham  v.  Ruiky,  B. 
&  M.  13,  it  was  held  that  the  following  memorandum — 
''  Received  of  L.  &  Co.  a  paper  parcel  directed  to  Messrs* 
H.  B.  &  Co.,  62  Lombard-Street,  value  260/.,  which  we 
agree  to  deliver  to  them  to-morrow,  fire  and  robbery  ex- 
cepted; carriage  paid  here'' — given  by  a  carrier  on  the 
receipt  of  goods,  was  admissible  in  evidence  without  a 
stamp,  as  being  an  agreement  the  subject-matter  of  which 
did  not  exceed  20/.  That  is  consistent  with  common 
sense;  for,  if  such  contracts  were  held  to  be  liable  to 
stamp-duty,  no  advantage  would  result  therefrom  to  the 
revenue — the  only  consequence  would  be  that  they  would 
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not  be  made.    After  these  two  cases^  I  do  not  think  we 
ought  to  grant  a  rule.] 

TixDALi  C.  J.-r-These  cases  must  be  decided  on  the  very 
words  of  the  act  55  Geo.  3,  c.  184^  sched.  Fart  1,  title 
Agreement — ''  Agreement^  or  any  minute  or  memorandum 
of  an  agreement,  made  in  England  under  hand  only,  or  in 
Scotland  without  any  clause  of  registration  (and  not  other- 
wise charged  in  this  schedule,  nor  expressly  exempted  from 
all  stamp-duty),  where  the  matter  thereof  shall  be  of  the 
value  of  20/.  or  upwards,  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from 
its  being  a  written  instrument,'^  &;c.  How  can  any  one 
say  that  the  agreement  in  question  was  at  the  time  of 
making  it  one  the  matter  whereof  was  of  the  value  of  20/. 
or  upwards?  It  may  have  been  of  no  value  at  all.  Ac- 
cording to  the  case  of  The  King  v.  The  Inhabitants  ofEn-^ 
derby y  2  B.  &  Ad.  205,  it  lies  on  the  party  who  insists  that 
a  stamp  is  necessary,  to  shew  that  the  subject-matter  of 
the  agreement  was  of  the  value  of  20/.  I  therefore  think 
there  should  be  no  rule. 


1843. 


The  rest  of  the  Court  concurring — 


Rule  refused  (30). 


(30)  See  Feltham  v.  Cartwright, 

7  Scott,  696 ;  Hill  y.  Ramm,  ante, 
p.  571. 

But  see  Shepherd  y.  Wheble, 

8  C.  &  P.  534:  there,  an  un- 
stamped agreement  of  indemnity 
given  by  an  execution-creditor  to 
the  sheriff  being  offered  in  evi- 
dence, and  objected  to,  it  was  in- 
sisted that  the  subject-matter  was 
of  less  than  the  value  of  20/.,  the 
goods  seized  having  sold  for  14/. 


only.  But  Lord  Abinger  said : 
**  This  is  an  agreement  to  indem- 
nify the  sheriff,  and  there  is  no- 
thing which  limits  it  to  any  sum 
under  20/.  If  the  sheriff  is  de- 
feated in  this  action,  he  will  ex- 
pect a  great  deal  more  Arom  the 
execution-creditor  than  a  re -pay- 
ment of  the  14/.  I  think  I  can- 
not receive  it."  And  it  was  re- 
jected. 


^OQi 
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Wednetday^ 
June  1th. 
To  •Mamptit 
oo  a  promiie  bf 
the  defeiMUnts 
to  pay  a  bill  of 
exchange  drawn 
and  indoned  by 
the  plaintiff  for 
the  aooommo- 
dationof  the 
defendants,  and 
to  indemnify 
the  plaintiff 
against  the  pay- 
ment of  the  bill 
and  all  charges 
and  expenses, 
alleging  for 
breach  that  the 
defendants  did 
not  pay  the  bill 
when  it  became 
doe,  or  at  any 
other  time,  by 
means  and  in 
conseqaenoe 
whereof  the 
plaintiff  was 
compelled  to 
pay  interest, 
andpnt  to 
costs— the  de- 
fendants 
pleaded  that 
they  did  daly 
pay  the  bill 
when  it  became 
due,  and  that 
the  plainUff  did 
not  bear  nor 
was  he  put  to 
any  costs  or 
charges  by  rea- 
son of  his  draw- 
ing such  bill, 
modo  et  formA, 
ooncladingf0i7A 
a  ver\fieatum : 
—Held,  on 
special  de- 
murrer, that 
the  plea,  being 
a  direct  denial 
of  the  breach, 
should  haTe 
concluded  to 
thi  eoim/ry. 


WiLKBS  r.  Hopkins  and  Nicholls. 

X  HIS  was  an  action  of  assompsit.  The  declaration  stated,' 
tbatj  before  and  at  the  time  of  making  the  promise  by  the 
defendants  thereinafter  mentioned^  the  defendants  carried 
on  business  under  the  firm  and  style  of  The  New  Bridge 
Coal  Company,  and  that,  in  consideration  that  the  plaintill^ 
at  the  request  of  the  defendants,  and  for  their  accommoda- 
tion, would  draw  a  bill  of  exchange  on  the  defendants  for 
the  sum  of  121/.  lOf.,  and  would  deliver  the  same  to  the 
defendants,  they  the  defendants  promised  the  plaintiff  that 
they  would  duly  pay  the  said  bill  when  due,  and  would 
save  harmless  and  indemnify  the  plaintiff  against  the  pay- 
ment of  the  said  sum  of  121/.  lOf.,  and  all  charges  and 
expenses  he  should  bear,  sustain,  or  to  which  he  might 
be  put :  Averment  that  the  plaintiff,  relying  on  the  said 
promise  of  the  defendants,  afterwards,  to  wit,  on  the  25th 
of  June,  1826,  drew  a  bill  on  the  defendants,  and  directed 
the  same  to  them  by  the  style  of  The  New  Bridge  Coal 
Company,  and  requested  them,  two  months  after  the  date 
thereof,  to  pay  to  his  order  the  sum  of  121/.  IO9.,  value  re- 
ceived, and  at  their  request  indorsed  the  bill  to  them,  and 
that  they  the  defendants  negotiated  the  same ;  and  after- 
wards, to  wit,  on  the  28rd  of  August,  when  the  said  bill 
became  due,  according  to  the  tenor  and  effect  thereof,  the 
defendants  were  required  to  pay  the  same :  Breach,  that 
the  defendants,  not  regarding  their  promise,  did  not  nor 
would  then  or  at  any  other  time  pay  the  same,  but  wholly 
refused  so  to  do ;  by  means  and  in  consequence  whereof 
the  plaintiff,  as  the  drawer  of  the  bill,  was  compelled  to 
pay  and  paid  the  holder  of  such  bill  10/.  for  interest  and 
charges  thereon,  and  also  10/.  for  costs  and  charges  in- 
curred by  the  plaintiff  on  occasion  of  his  being  sued  by 
the  holders,  and  other  costs  and  chiurges. 
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The  defendant  Nicbolls  pleaded  that  the  defendants  did         1843. 
duly  pay  the  bill  when  it  became  due,  and  that  the  plaintiff       ^^^^^ 
did  not  bear  nor  was  he  put  to  any  costs  or  charges  by  ». 

reason  of  his  drawing  such  bill,  modo  et  form& — concluding 
toUh  a  verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  Demurrer. 
for  causes,  that  it  ought  to  have  concluded  to  the  country, 
and  not  with  a  verification ;  and  that  it  was  pleaded  to  the 
damages  only. 

Bowling,  Serjeant,  in  support  of  the  demurrer,  submitted 
that  the  plea  containing  a  direct  denial  of  the  breach  of 
contract  alleged  in  the  declaration,  the  conclusion  was 
clearly  informal. 

Ta^ourd,  Serjeant,  contra. — Whether  a  plea  of  payment, 
since  the  new  rules,  should  conclude  with  a  verification  or 
to  the  country  has  twice  come  before  the  Court  of  Ex- 
chequer, viz.  in  Ensall  v.  Smith,  1  C.  M.  &  B.  522,  5  Tyr. 
141,  and  in  GoodchUd  v.  Pledge,  1  M.  &  W.  363.  In  the 
latter  case,  to  debt  for  20/.  for  goods  sold  and  delivered, 
the  defendant  pleaded,  that,  before  the  commencement  of 
the  suit,  and  when  the  said  sum  of  20/.  became  due  and 
pa/able,  to  wit,  on  &c.,  the  defendant  paid  the  plaintiff  the 
said  sum  of  20/.  according  to  the  defendant's  said  contract 
and  liability,  concluding  to  the  country :  and  this  plea  was 
held  bad  on  special  demurrer,  for  not  concluding  with  a 
verification — ^the  plea  being  in  discharge  and  not  in  denial. 
[Maule,  J. — ^The  plea  here  is  not  a  plea  of  payment  in  dis- 
charge of  the  cause  of  action.]  It  is  rather  a  plea  of  per- 
formance. The  promise  laid  in  the  declaration  is  not  simply 
a  promise  to  pay  the  bill,  but  a  further  promise  to  indem- 
nify the  j)laintiff  against  all  charges  and  expenses  he  might 
bear  or  sustain  in  consequence  of  the  aUeged  breach. 
[Tindal,  C.  J. — ^In  an  action  for  breach  of  a  covenant  to 
repair,  a  plea  that  the  defendant  did  duly  repair,  though 
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formerly  concluded  with  a  Terification^  is  now  alwayt  con- 
cluded to  the  country.] 

TiNDAL^  C.  J. — I  think  the  plea  should  have  coticliid«d 
to  the  country.  The  allegation  in  the  declaration!  is,  that 
the  defendants  did  not  when  the  bill  became  due,  or  at 
any  other  time,  pay  the  same,  but  wholly  refused  so  to  do, 
by  means  and  in  consequence  whereof  the  plaintiff  wss 
compelled  to  pay  and  paid  certain  sums  for  interest  and 
for  costs  and  charges.  ThB  traverse  in  the  plea  is,  that 
the  defendants  did  duly  pay  the  bill  when  it  became  due, 
and  that  the  plaintiff  did  not  bear  nor  was  he  pot  to  any 
costs  or  charges  by  reason  of  his  drawing  such  bilL  That 
is  a  direct  negation  on  the  one  side  and  an  aflbmation  on 
the  other,  which  constitutes  an  issue. 


Maulb,  J. — ^What  need  is  there  of  a  Terificatiofn  where 
there  is  a  direct  denial  of  the  previous  allegation. 

Td^Qurd^  Seijeant,  asked  and  obtained  leave  to  amend, 
on  the  usual  terms. 

Rule  accordingly. 


Wedniiday^ 
June  7th» 


The  Eastern  Counties  Railway  Compant'o. 
Robertson. 


X  HIS  was  an  action  of  debt  brought  by  the  Eastern 
Counties  Railway  Company  against  the  defendant  for  calls 
alleged  to  be  due  in  respect  of  shares  held  by  him  in  the 


In  debt  for  two 
callt  of  1/.  each 
on  200  sharei 
in  a  railway 
company,  the 
defendant 

pleaded  nnnqnam  indebttatos,  payment,  and  set-off:  the  particiilan  of  demand  elaimed  one  «all 
npon  150  shares,  and  a  second  npon  180  shares :  the  eauae  being  referred,  the  plaintiffs  prored, 
that,  at  the  date  of  the  first  call  the  defendant  was  the  proprietor  of  640  shares,  and  of  1200  at 
the  date  of  the  second  call ;  and  the  defendant  was  reqoired  to  discharge  himself  by  proof  of  pay- 
ment of  calls  upon  the  whole ;  and,  on  his  failing  to  do  so,  though  he  proved  payment  of  caJUs 
on  more  than  200  shares,  the  arbitrator  made  an  award  in  favour  of  the  plaintiffs .- — Tbit  Court 
refused  to  set  aside  the  award,  upon  a  suggestion  that  the  arbitrator  had  exceeded  his  authority 
in  requiring  evidence  as  to  matters  dehors  the  cause. 
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undertaking.     The  first  count,  which  was  founded  on  the         1843. 
162nd  section  of  the  company's  act  of  incorporation^  6  &  7      Eastkrn 
Will.  4,  c.  civ,  claimed  400/.  in  respect  of  two  calls  of  1/.  Rf,°^Y"co 
£ach  on  two  hundred  shares ;  and  there  was  also  a  count  v, 

for  money  had  and  received  and  a  count  upon  an  account 
stated.  The  defendant  pleaded  nunquam  indebitatus,  pay- 
ment, and  set-off.  By  their  particulars  of  demand  the 
plaintiffs  claimed  one  call  upon  one  hundred  and  fifty 
shares,  and  a  second  on  one  hundred  and  eighty  shares. 
The  cause  was  referred  to  a  barrister.  Upon  the  reference 
the  plaintiffs  proved  that  at  the  date  of  the  first  call  the  de- 
fendant was  the  proprietor  of  six  hundred  and  forty  shares, 
aud  of  twelve  hundred  shares  at  the  date  of  the  second  call. 
This  evidence  having  been  received,  it  was  contended  on 
the  part  of  the  plaintiffs,  that,  under  his  plea  of  payment, 
the  defendant  was  bound  to  discharge  himself  as  to  the 
calls  upon  the  larger  number  of  shares.  To  this  the  arbi- 
trator assented ;  and,  the  plaintiff  being  unprepared  to  do 
so,  though  he  proved  payment  of  calls  upon  a  greater  num- 
ber of  shares  than  those  mentioned  in  the  declaration  and 
in  the  particulars,  an  award  was  made  finding  all  the 
issues  in  favour  of  the  plaintiffs,  and  fixing  the  defendant 
with  the  whole  costs  of  the  reference  and  of  the  award. 

Talfourd,  Serjeant,  now  moved  to  set  aside  the  award, 
on  the  ground  that  the  arbitrator  had  exceeded  his  autho- 
rity, in  requiring  evidence  as  to  matters  that  were  dehors 
the  cause. — He  submitted  that  the  plaintiffs  were  bound 
to  declare  for  some  specific  shares;  and  that  the  course 
permitted  by  the  arbitrator  imposed  great  hardship  on  the 
defendant,  who  was  thus,  without  any  previous  notice, 
called  upon  to  discharge  himself  as  to  shares  which  were 
not  at  all  in  question  in  the  action.     . 

TiNDAL,  C.  J. — The  objection  is  addressed  to  the  merits. 
The  arbitrator  had  all  the  evidence  before  him,  and  he  has 
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Railway  Co. 

9. 
ROBBRTSOK. 


found  that  the  calls  due  in  respect  of  the  shares  mentioned 
in  the  declaration  have  not  been  paid.  I  do  not  see  hoir 
we  can  interfere.  The  whole  difficulty  has  arisen  from  the 
defendant's  not  requiring  better  particulars. 

Maule,  J. — ^The  arbitrator  heard  the  evidence  as  to  the 
other  shares^  in  order  to  enable  him  to  decide  as  to  those 
for  the  calls  on  which  the  plaintiffs  declared.  My  impres- 
sion is  that  the  plaintiffs  should  have  new-assigned.  But 
that  was  a  question  for  the  arbitrator. 

Cresswell^  J. — The  objection  amounts  to  this^  that  the 
arbitrator  improperly  received  the  evidence  concerning  the 
shares  dehors  the  declaration.     I  do  not  see  how  we  can 

■*y*^**-  Rule  refused. 


Tuesday, 
June  I3th. 
The  Court, 
upon  terms, 
postponed  the 
trial  of  a  patent 
cause  in  this 
Court  for  a  de- 
finite period, 
to  await  the  re- 
sult of  a  motion 
pending  in  the 
Queen's  Bench 
on  a  scire  facias 
to  repeal  the 
patent. 


Smith  r.  Upton. 

X  HIS  was  an  action  for  an  infringement  of  a  patent.  The 
venue  was  in  Middlesex,  and  the  record  had  been  carried 
down  by  proviso.  A  scire  facias  had  been  brought  in  the 
Court  of  Queen's  Bench  to  repeal  the  patent,  and  at  the 
trial  at  the  sittings  after  Trinity  Term  last,  a  verdict  had 
been  found  for  the  Crown  upon  all  the  material  issues, 
with  leave  to  the  defendant  (the  present  plaintiff)  to  move 
to  enter  a  verdict  for  him.  That  motion  had  been  made, 
and  a  rule  nisi  was  now  pending  in  the  Queen's  Bench. 
Upon  an  affidavit  of  these  facts,  and  stating  that  the  de- 
fendant upon  this  record  was  the  moving  party  in  the 
scire  facias,  and  that  the  questions  intended  to  be  raised 
here  were  substantially  the  same  as  those  involved  in  the 
inquiry  in  the  other  Court — 


Bylea,  Serjeant,  on  the  part  of  the  plaintiff,  obtained  a 
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rule  nisi  to  postpone  the  trial  of  this  cause  until  the  sittings         1843. 
after  next  Michaelmas  Term. 

Charmell,  Serjeant,  shewed  cause. — The  circumstance  of 
a  matter  being  pending  in  another  Court,  between  other 
parties,  which  may  by  possibility  influence  the  determina- 
tion of  this  cause,  is  no  ground  for  indefinitely  postponing 
the  trial,  to  the  great  injury  of  the  defendant's  trade  in  the 
meantime.  {Matde,  J. — Cannot  the  parties  agree  that  this 
cause  shall  abide  the  result  of  the  scire  facias  ?]  Possibly 
that  might  not  answer  the  defendant's  purpose. 

Byles,  Serjeant,  in  support  of  his  rule,  referred  to  the 
case  of  Walton  v.  Bateman,  1  Webster's  Patent  Cases,  618, 
where  a  trial  had  been  postponed  under  similar  circum- 
stances. [^Tindal,  C.  J. — That  was  done  by  arrangement.] 
The  present  application,  which  is  in  the  plaintiff's  own 
delay,  and  will  prevent  much  useless  expenditure  of  costs, 
is  certainly  not  an  unreasonable  one. 

TiNDAL,  C.  J. — ^Assuming  (and  it  is  not  denied)  that 
the  defendant  is  really  the  moving  party  in  the  scire  facias, 
and  that  the  question  at  issue  here  is  substantially  the  same, 
there  can  be  no  good  reason  why  he  should  seek  to  urge 
on  the  trial  of  this  cause  before  the  determination  of  the 
Court  of  Queen's  Bench  upon  the  rule  pending  there.  I 
think  the  rule  should  be  made  absolute,  on  payment  by 
the  plaintiff  of  any  costs  the  defendant  may  have  been  put 
to  in  preparing  for  trial  at  the  sittings  after  this  term,  and 
the  costs  of  this  motion. 

The  rest  of  the  Court  concurring — 

Rule  absolute  accordingly. 
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WednesdWf  BaDMAN  V.  PugH. 

June  14W.       1^ 
Where,  in  an-     OHANNELL,  Serjeant,  on  a  former  day  in  this  term, 

foHn^gmcnt^as  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  non- 

in  case  of  a  g^J^^ 

nonsuit,  the 
plaintiff  seeks 

ncrt  proceeding  DowUnff,  Serjeant,  now  shewed  cause,  upon  a  rambling 
mil^of  tiSr  affi^»^<^  which  purported  to  give  a  history  of  the  proceed- 
defendant's  in-    ings  in  the  cause,  and  which  stated  by  way  of  excuse  for 

solvency,  hb  .  -i  i  •  •• 

affidavit  ought  not  proceeding  to  trial — "  that,  since  the  commencement 
^uken*no  *  ^f  *^®  action,  the  deponent  (plaintifiF)  had  been  informed 
step  since  the      ^j^^j  believed  that  the  defendant  had  become  embarrassed 

fact  became 

known  to  him:  in  his  circumstanccs,  and  that  the  defendant  had  threat- 
answer  b^at  ened  and  intended,  as  the  deponent  believed,  to  take  the 
made  ^din  ^^nefit  of  the  insolvent  debtors  act  if  the  deponent  pro- 
a  negotiation  cccdcd  further  in  the  action  and  obtained  a  verdict  against 

for  a  stay  of  ,    ,         .  i  /»        ^  i 

proceedings,  him ;  and  that,  m  consequence  thereof,  and  on  no  other  ac« 
Soid  bc^pre-  co^int,  up  to  the  month  of  May  last  past,  the  deponent  had 
cise  and  unam-   ^q^  proceeded  to  the  trial  of  the  cause/' — ^The  learned  Ser- 

bignous.  * 

jeant  admitted  that  in  this  respect  his  affidavit  was  insuffi- 
cient, the  modem  practice  requiring  the  plaintiff  distinctly 
to  shew  that  he  has  taken  no  step  in  the  cause  since  he 
was  made  aware  of  the  insolvency  of  his  adversary;  but  he 
relied  on  a  subsequent  part  of  the  affidavit,  which  stated, 
"  that,  in  the  month  of  May  last,  in  order  to  avoid  unne- 
cessary expenses  being  incurred,  a  negotiation  took  place 
on  the  part  of  the  deponent  and  the  attorney  for  the  de- 
fendant for  staying  all  further  proceedings  in  the  action, 
and  that  each  party  should  pay  his  own  costs  therein; 
that,  in  consequence  thereof,  it  was  agreed,  and  the  depo- 
nent verily  believed,  that  all  further  proceedings  in  the 
action  should  be  stayed  accordingly ;  and  that  the  present 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit  had  been 
obtained  on  the  part  of  the  defendant  by  his  said  attorney 
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in  breach  of  good  faith,  for  the  reasons  before  stated." —  1843. 
He  cited  Watkins  v.  GUes,  4  Dowl.  14^  where  it  was  held, 
that,  if  a  defendant,  by  negotiation^  prevents  a  plaintiff 
from  proceeding  to  trial  in  due  tim&  after  issue  joined,  he 
cannot  obtain  judgment  as  in  case  of  a  nonsuit  on  account 
of  such  delay :  and  insisted  that  he  was  entitled  on  the 
second  ground  to  have  the  rule  discharged  with  costs ;  but 
offered  to  take  a  stet  processus* 

Chatmell,  Serjeantj  contra,  submitted  that  the  affidavit 
was  as  defective  on  the  second  ground  as  on  the  first ;  for, 
that,  to  support  such  a  charge,  the  statement  should  be 
precise  and  free  from  ambiguity. 

TiNDAL,  C,  J. — The  affidavit,  as  to  the  first  ground,  is 
clearly  insufficient :  it  should  have  shewn  that  no  further 
step  was  taken  by  the  plaintiff  in  the  cause  after  he  be- 
came acquainted  with  the  fact  of  the  defendant's  alleged 
insolvency.  It  appears  to  me  also  that  it  is  equally  insuf- 
ficient on  the  second  ground :  the  plaintiff  should  not  have 
left  any  room  for  doubt ;  he  should  have  sworn  in  direct 
and  positive  terms,  so  that  we  might  see  what  the  agree- 
ment really  was.  We  cannot  compel  the  defendant  to 
accept  a  stet  processus,  however  we  may  be  inclined  to 
recommend  it.  The  rule  must  be  discharged  on  a  peremp- 
tory undertaking,  unless  the  parties  agree  to  the  other 
course. 

Rule  discharged  accordingly. 
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June  15//i. 

To  ground  a 
motion  for  an 
attachment 
against  a  wit- 
ness  for  not  at- 
tending  par- 
■nant  to  a 
snbpcena,  the 
affidavit  should 
state  that  the 
ori^nal  writ 
was  shewn  to 
the  party  at  the 
time  of  service. 
But  the  wit- 
ness (an  attor- 
ney) having 
improperly 
evaded  the  ser- 
vice, the  Court 
discharged  the 
role  without 
eo*ts. 


Smith  v.  Tbuscott. 

J50MPAS,  Serjeant^  on  a  farmer  day,  obtained  a  rule 
nisi  for  an  attachment  against  an  attorney  for  not  attend- 
ing as  a  witness  in  obedience  to  a  sabpo&na. 

Chatmell,  Serjeant,  shewed  cause. — He  submitted  that 
the  rule  could  not  be  made  absolute,  inasmuch  as  the  affi- 
davits on  which  it  was  obtained  did  not  state  that  the 
original  writ  was  shewn  to  the  party  when  the  copy  was 
served,  as,  according  to  Garden  v.  Cresgwell,  5  Dowl.  461, 
2  M.  &  W.  319,  and  many  other  cases,  they  ought  to  da. 

Bampas,  Seijeant,  in  support  of  his  rule,  insisted  that 
his  affidavits  disclosed  such  improper  conduct  on  the  part 
of  the  witness  (an  officer  of  the  Court)  in  evading  the  pro- 
cess as  entitled  the  plaintiff  to  an  attachment;  and  that, 
as  to  the  service,  no  objection  was  made  to  it  at  the  time, 
but  only  more  conduct-money  required. 

TiNDAL,  C.  J. — ^Whatever  effect  the  conduct  of  the  party 
may  have  upon  the  costs,  it  can  have  none  upon  the  fate 
of  the  rule.  Under  the  circumstances,  I  think  the  rule  for 
the  attachment  should  be  discharged  without  costs. 


The  rest  of  the  Court  concurring — 

Rule  discharged,  without  costs. 
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1843. 

Gregory  t?.  The  Duke  of  Brunswick,  and  Vallance.        Wednesday, 

May  31«f. 
IHIS  was  an  action  upon  the  case.     The  declaration  Adedaration 
stated  that  the  plaintiff,  before  and  at  the  time  of  the  that  the  plain- 
making  of  the  conspiracy,  confederacy,  combination,  and  ^  b^^c  im 
agreement  by  the  defendants  thereinafter  mentioned,  was  '*'*^I^^i'° 
about  to  become  an  actor,  and  to  use  and  exercise  the  profenion  or 
profession  or  occupation  of  an  actor,  for  the  emolument,  ^a^r  for! 
profit,  and  advantage  of  the  plaintiff,  and  to  perform,  as  ^^^ ''" 
thereinafter  mentioned,  in  public,  as  such  actor,  in  the  perform  in  the 

character  of 

character  of  Hamlet,  in  the  performance  of  a  certam  Hamlet  at  Co- 
tragedy  in  a  certain  theatre  wherein  such  performance  was  iJS^tre forre- 
duly  authorized  as  by  law  required,  to  wit,  in  Covent  Gar-  '^^l^'J^ 
den  Theatre,  in  the  County  of  Middlesex,  at  the  request  the  defendanta, 
of  one  Alfred  Bunn,  for  reward  to  be  therefore  paid  to  the  known,  intend- 
plaintiff  by  the  said  Alfred  Bunn,  the  then  manager  of  the  *^f  Si^^in 
said  theatre :  yet  that  the  defendants,  together  with  other  ^  '^  profes- 

,,..«,,,    lion  or  occupa- 

persons  whose  names  were  unknown  to  the  plaintiff,  well  tion  of  an 

knowing  the  premises,  but  contriying  and  falsely  and  prev'^thim 

maliciously  intending  to  injure  and  aggrieve  the  plaintiff,  J^"*  **^'"""ft 

and  to  bring  him  into  public  scandal,  shame,  and  disgrace,  therein,  &c., 

and  to  injure  the  plaintiff  in  his  said  profession  or  occu-  ly,  and  ma- 

pation  of  an  actor,  and  to  prevent  him  from  acquiring  any  amonr  them- 

fame,  success,  or  reputation,  gain,  or  profit  therein,  and  to  ^^^.  conspire, 

combmei  oon- 
oppress,  vex,  impoverish,  and   ruin   the  plaintiff,  there-  federate,  and 

tofore,  and  before  the  plaintiff  appeared  and  performed  in  tome^^nttibe 

the  said  character  of  Hamlet  as  thereinafter  mentioned,  ^"p^^™ 

public  as  rach 
actor  as  afore- 
said, and,  in  pursnanoe  of  such  conspiracy,  did  hire  persons  to  hoot,  hiss,  groan,  and  yell  at  the 
plaintiff  daring  his  said  performance,  and,  together  with  such  persons,  did  hoot,  hiss,  groan,  and 
yell  at  the  plaintiff,  and  instigate  and  procure  others  to  do  the  like ;  whereby  the  plidntiff  was 
compelled  to  desist  from  the  performance  of  the  said  character  of  Hamlet,  and  had  since  been 
hindered  and  prevented  from  obtaining  any  engagement  as  an  actor  &c. 

The  defendants  pleaded — as  to  so  much  of  the  said  gricTances  as  related  to  the  hooting, 
hissing,  groaning,  shooting,  and  yelling  at  the  plaintiff,  and  making  a  noise,  outcry,  and  uproar 
at  and  agamst  him — a  Tariety  of  circumstances  tending  to  shew  that  the  plaintiff,  by  reason  of 
the  infkmy  of  his  character,  was  an  unfit  and  improper  person  to  appear  before  the  pubUe  :— 
Held,  on  special  demurrer,  that  the  plea  was  bad,  inasmuch  as  it  did  not  affect  to  answer  the 
charge  of  conspiracy,  but  addressed  itself  to  a  single  orert  act  only. 
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1843.         to  wit,  on  the  18th  of  February,  1843,  falsely,  wickedly, 
Grbookt      ^^^  maliciously  did  amongst  themselves  conspire^  com- 
••  bine,  confederate,  and  agree  together,  to  prevent  the  plain- 

Brunswick,  tiff  from  performing  in  public  as  such  actor  as  aforesaid  in* 
the  character  of  Hamlet,  in  the  performance  of  the  said 
tragedy  in  the  theatre  aforesaid,  and  to  prevent  the  public 
audience  which  might  be  assembled  to  witness  the  per- 
formance of  the  said  tragedy  in  the  said  theatre,  on  the 
occasion  when  the  plaintiff  was  to  perform  as  aforesaid, 
from  hearing  or  appreciating  the  performance  of  the  aaid 
character  by  the  plaintiff  as  aforesaid  in  the  said  tragedy, 
and  to  compel  the  plaintiff  to  desist  from  the  perform- 
ance of  the  said  character,  and  to  deter  and  prevent  the 
manager  of  the  said  theatre  from  allowing  or  retaining 
the  plaintiff  to  perform  as  such  actor  as  aforesaid  in  the 
said  theatre,  and  to  prevent  the  plaintiff  from  exercising 
his  said  profession  or  occupation  of  an  actor  in  the  said 
theatre,  and  from  gaining  or  acquiring  any  profit,  fame,  or 
reputation  by  his  performance  as  an  actor  in  the  character 
aforesaid:  That  the  defendants,  falsely  and  maliciously 
contriving  and  intending  as  aforesaid,  afterwards,  and  be- 
fore the  plaintiff  appeared  and  performed  as  thereinafter 
mentioned,  to  wit,  on  &c.,  in  pursuance  of  and  according 
to  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment, had  among  themselves  and  the  said  other  persona 
as  aforesaid,  and  in  order  to  carry  the  same  into  fulfilment, 
hired  and  engaged  divers,  to  wit,  two  hundred  persona 
whose  names  were  unknown  to  the  plaintiff,  for  gain  and 
reward  to  them  in  that  behalf,  and  caused  and  procured 
divers,  to  wit,  two  hundred  other  persons  whose  names 
were  unknown  to  the  plaintiff,  to  attend,  and  they  did 
accordingly  attend,  as  part  of  the  audience  in  the  said 
theatre,  on  the  occasion  when  the  plaintiff  was  to  perform 
as  aforesaid  and  did  perform  as  thereinafter  mentioned,  to 
hoot,  hiss,  groan,  and  yell  at  and  against  the  plaintiff,  and 
to  make  a  great  noise,  outcry,  uproar,  and  riot  at  and 
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against  the  plaintiff  during  his  performance  of  the  said         1843. 
character  on  the  occasion  aforesaid^  and  to  aid  and  assist      1    ^    ^ 
the  defendants  and  the  said  other  unknown  persons  first  «• 

above  mentioned  in  carrying  into  effect  and  fulfilment  Brunswick, 
their  unlawful  and  malicious  conspiracy^  combination^  con- 
federacy^ and  agreement  aforesaid :  That  afterwards^  and 
before  and  at  the  time  of  the  committing  of  the  griev- 
ances next  thereinafter  mentioned^  to  wit,  on  Sec,,  the 
plaintiff  became  such  actor  as  aforesaid,  and  used  and  exer- 
cised the  said  profession  or  occupation  of  an  actor,  for  his 
emolument  and  profit ;  and  at  the  said  request  of  the  said 
Alfred  Bunn,  and  for  reward  to  be  paid  by  him  to  the 
plaintiff  as  aforesaid,  did  appear  and  perform  as  such 
actor  as  aforesaid  in  the  said  character  of  Hamlet,  in  the 
performance  of  the  said  tragedy  in  the  said  theatre,  before 
a  certain  public  audience  then  assembled  therein:  And 
that  the  defendants,  well  knowing  the  premises,  but  false- 
ly and  maliciously  contriving  and  intending  as  aforesaid, 
after  the  plaintiff  had  become  such  actor  as  aforesaid,  and 
while  the  plaintiff  was  so  in  the  act  of  appearing  and  per- 
forming as  such  actor  as  aforesaid,  in  the  character  afore* 
said,  in  the  performance  of  the  said  tragedy  in  the  said 
theatre  before  the  said  public  audience,  and  continually 
during  all  the  time  while  the  plaintiff  was  so  appearing 
and  performing  as  aforesaid,  to  wit,  on  &c.,  in  pursuance  of 
and  according  to  the  said  malicious  and  unlawful  conspir- 
acy, combination,  confederacy,  and  agreement  so  had  and 
made  as  aforesaid,  and  in  order  to  carry  the  same  into  ful- 
filment, did,  together  with  divers  others  of  the  said  persons 
unknown  first  above  mentioned,  and  divers  of  the  said  per- 
sons so  hired  and  engaged  and  caused  and  procured  by  the 
defendants  to  attend  for  the  purpose  in  that  behalf  above 
mentioned,  then  and  there  in  the  said  theatre,  and  in  the 
presence  and  hearing  of  the  plaintiff  and  of  the  said  public 
audience,  hoot,  hiss,  groan,  shout,  and  yell  at  the  plaintiff,  and 
make  a  great,  hideous,  and  intolerable  noise,  outcry,  uproar, 
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1843.         ond  riot  at  and  against  the  plaintiff,  and  persuade^  instigate^ 
^""^^^^      cause^  and  procure,  lead,  and  induce  divers  and  very  many 
V-  other  persons  then  and  there  present  in  the  said  theatre 

Brunswick,  also  to  join  in,  and  who  did  by  reason  thereof  then  join  the 
defendants  in  then  and  there  hooting,  hissing,  groaning^ 
shouting,  and  yelling  at  the  plaintiff,  and  in  making  such 
noise,  outcry,  uproar,  and  riot  at  and  against  the  plaintiff 
as  aforesaid,  during  the  plaintiff's  said  performance  in  the 
said  theatre,  and  in  the  presence  and  hearing  of  the  plain- 
tiff and  of  the  said  public  audience;  insomuch  that  the 
plaintiff's  said  performance  of  the  said  character  of  Hamlet 
on  the  occasion  aforesaid  could  not,  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  defendants  as  afore- 
said, be  heard,  understood,  or  appreciated  by  the  said 
public  audience  then  and  there  assembled  in  the  said 
theatre  as  aforesaid,  and  insomuch  as  the  plaintiff  was,  by, 
through,  and  in  consequence  thereof,  then  compelled  to 
and  did  desist  from  and  discontinue  the  performance  of  the 
said  character  of  Hamlet  on  the  occasion  aforesaid  before 
the  plaintiff  had  finished  or  completed  the  performance 
Special  damage,  thereof.  The  declaration  then  assigned  for  special  damage, 
that  the  said  Alfred  Bunn  was  by  reason  of  the  premises 
induced  and  obliged  to  refuse  and  did  refuse  to  retain  or 
allow  the  plaintiff  to  perform  at  subsequent  times  as  an 
actor  in  the  said  theatre  for  gain  and  reward  to  the  plain- 
tiff, as  the  said  Alfred  Bunn  otherwise  might  and  would 
have  done ;  and  that  also,  by  reason  of  the  premises,  the 
plaintiff  had  been  brought  into  public  shame  and  disgrace^ 
and  had  been  hindered  and  prevented  from  acquiring  any 
applause,  approbation,  fame,  or  reputation  as  an  actqr,  and 
had  been  and  was  hindered  and  prevented  from  exer- 
cising his  said  profession  or  occupation  of  an  actor,  and 
from  obtaining  any  engagement  or  employment  thereinj 
and  had  thereby  lost  and  been  prevented  from  acquiring 
all  the  gains  and  profits  that  he  might  and  otherwise  would 
have  made  and  derived  from  being  retained  and  allowed  by 
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tbe  said  Alfred  Bunn  to  perform  as  such  actor  as  aforesaid        1843. 
in  the  said  theatre^  and  from  the  exercise  of  his  sdd  pro-      gbboorv 
fession  or  occupation  of  an  actor^  amounting  to  a  large  ^^ 

sum  of  money,  to  wit,  3000/.,  and  had  been  and  was  other-    Brunswick. 
wise  injured  and  damnified,  &c. 

The  defendants  pleaded,  fourthly — as  to  so  much  of  the  Fourth  plea, 
said  grievances  as  related  to  the  hooting,  hissing,  groaning, 
shouting,  and  yelling  at  the  said  Barnard  Oregory,  and 
making  a  noise,  outcry,  and  uproar  at  and  against  the 
said  Barnard  Gregory — that,  for  a  long  time,  to  wit,  five 
years  before  and  up  to  and  at  the  time  of  committing  the 
said  last-mentioned  grievances,  the  said  Barnard  Oregory 
was  the  proprietor  and  publisher,  to  wit,  at  London,  of  a 
certain  weekly  newspaper  called  The  Satirist,  or  The  Cen- 
sor of  the  Times,  divers  and  very  many  copies  of  which 
said  newspaper,  to  the  number  of,  to  wit,  ten  thousand  and 
more,  during  all  that  time  had  been  and  were  on  the  Sun- 
day in  every  week  openly  and  publicly  sold,  circulated,  pub- 
lished, and  distributed  by  the  said  Barnard  Oregory,  for  a 
certain  price  and  reward  therefore  paid  to  the  said  Barnard 
Oregory,  to  and  among  the  subjects  of  our  lady  the  Queen 
dwelling  in  London  aforesaid  and  elsewhere ;  that,  during 
all  that  time,  the  said  Barnard  Oregory  had  been  and  was 
in  the  habit  and  practice  of  writing,  composing,  printing, 
and  publishing,  and  causing  and  procuring  to  be  written, 
composed,  printed,  and  published  in  the  said  newspaper, 
and  did,  on  divers  and  very  many  occasions,  to  wit,  weekly 
and  every  week  during  that  time,  write,  compose,  print,  and 
publish,  and  cause  and  procure  to  be  written,  composed, 
printed,  and  published  in  the  said  newspaper,  divers  in- 
decent, obscene,  lewd,  filthy,  and  disgusting  articles,  para- 
graphs, stories,  verses,  anecdotes,  and  sayings,  to  the  great 
offence  and  scandal  of  the  subjects  of  this  realm,  against 
good  morals,  and  in  open  violation  of  the  laws  of  this 
realm ;  that  the  said  Barnard  Oregory,  so  being  such  pro- 
prietor and  publisher  of  the  said  newspaper  as  aforesaid,  was 
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also  during  all  the  time  aforesaid  in  the  habit  and  practice  of 
writings  composing,  printing,  and  publishing,  and  causing 
and  procuring  to  be  written^  composed,  printed,  and  pub- 
lished in  the  said  newspaper,  and  did  on  divers  and  Teiy 
many  occasions,  to  wit,  weekly  and  eveiy  week  daring  that 
time,  write,  compose,  print,  and  publish,  and  cause  and 
procure  to  be  written,  composed,  printed,  and  published  in 
the  said  newspaper,  divers  false,  scandalous,  malicious,  scur- 
rilous, and  defamatory  libels  of  and  concerning  her  Majesty 
the  Queen,  and  divers  other  false,  scandalous,  scurrilous, 
malicious,  and  defamatory  libels  of  and  concerning  divers 
and  very  many  perspns  respectively,  with  intent  in  so  doing 
falsely  and  wickedly  to  injure,  defame,  vex,  harass,  and  ag- 
grieve her  said  Majesty  and  the  said  persons  respectively, 
and  to  bring  them  respectively  into  ridicule,  scandal,  in- 
famy, and  contempt;  that  the  said  Barnard  Gregory,  so 
being  such  proprietor  and  publisher  of  the  said  newspaper 
as  aforesaid,  did  also  during  all  the  time  aforesaid,  on  divers 
and  very  many  occasions,  write,  compose,  print,  and  publish, 
and  cause  and  procure  to  be  written,  composed,  printed,  and 
published  in  the  said  newspaper,  divers  wicked,  blasphem- 
ous, and  seditions  libels,  with  intent  thereby  to  bring  the 
laws,  religion,  and  government  of  this  realm  into  hatred, 
ridicule,  and  contempt;  that  the  said  Barnard  Gregory 
during  all  the  time  aforesaid  was  and  still  is  a  common 
libeller  and  defamer  for  hire  and  gain  to  him  the  said  Bar- 
nard Gregory;  that  the  said  Barnard  Gregory  during  all 
the  time  aforesaid  was  in  the  practice  and  habit  of  obtain- 
ing and  receiving,  and  did  on  divers  occasions  dturing  that 
time  obtain  and  receive,  divers  large  sums  of  money  from 
divers  persons  for  and  in  consideration  of  the  said  Barnard 
Gregory  on  divers  occasions  suppressing,  and  on  divers 
other  occasions  promising  to  suppress,  matter  defamatory 
of  such  persons  respectively,  and  which  matter  such  per- 
sons respectively  were  induced  to  apprehend  and  believe 
would  be  published  concerning  them  respectively  in  the 
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said  newspaper  unless  they  respectiyely  made  such  pay- 
ments to  the  said  Barnard  Gregory ;  that^  on  divers  occa- 
sions during  the  time  aforesaid,  divers  persons  paid  to  the  «• 
said  ilamard  Gregory  divers  large  sums  of  money  respect-  Brunswick. 
ively  under  fear  and  apprehension  of  being  libelled  and  ex- 
posed to  public  obloquy  and  ridicule  in  the  said  newspaper 
by  the  said  Barnard  Gregory^  and  in  order  to  induce  the 
said  Barnard  Gregory  to  forbear  from  holding  them  re- 
spectively up  to  public  obloquy  and  ridicule  in  the  said 
newspaper;  that  the  said  Barnard  Gregory  during  all  the 
time  aforesaid  notoriously  gained  his  livelihood  by  the 
dishonest  and  disreputable  means  and  practices  aforesaid ; 
that^  just  before  the  committing  of  the  said  grievances  in 
the  introductory  part  of  this  plea  mentioned^  the  said 
Barnard  Gregory^  being  such  person  as  last  aforesaid^  and 
being  such  proprietor  and  publisher  as  aforesaid,  and 
being  known  and  publicly  reputed  to  be  guilty  of  such 
practices  as  aforesaid^  appeared  in  the  said  theatre  in  the 
declaration  mentioned,  upon  the  stage  thereof,  as  a  public 
actor,  with  intent  then  and  there  to  perform,  before  the 
persons  then  assembled  in  the  said  theatre,  as  such  actor, 
in  the  said  character  of  Hamlet,  in  the  performance  of  the 
said  tragedy,  and  was  then  intending  to  become  and  be  a 
public  actor  and  performer  of  dramatic  pieces  on  the  stage, 
to  wit,  of  the  theatre  aforesaid :  to  the  great  scandal,  nui- 
sance, and  outrage  of  the  persons  in  the  said  theatre  so 
assembled,  and  of  the  subjects  of  her  said  Majesty  in 
general,  against  public  morals  and  decency,  and  to  the 
great  prejudice,  damage,  and  detriment  of  divers  and  very 
many  worthy,  respectable,  modest,  and  virtuous  persons, 
who,  by  reason  of  the  appearance  of  the  said  Barnard 
Gregory  on  such  stage  as  such  actor,  then  were  and  there- 
after would  be  prevented  from  attending  the  said  theatre, 
or  being  present  at  the  performances  there  :  wherefore  the 
defendants,  being  then  present  in  the  said  theatre  as  part 
of  the  said  audience,  did  then,  in  order  to  compel  the  said 
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1843.        Barnard  Gregory  to  desist  and  forbear  from  appearing  on 
Gbbgort     ^^®  ^^  stage  as  such  actor  and  performer^  and  to  prerent 
V.  so  far  as  in  them  lay  the  said  scandal,  nuisance,  and  oat- 

Brunswick,  rage,  a  little  hoot,  hiss,  groan,  and  yell  at  the  said  Barnard 
Qregory,  and  make  a  noise,  outcry,  and  uproar  at  and 
against  the  said  Barnard  Oregory,  as  for  the  causes  afore- 
said they  lawfully  might ;  which  were  the  said  grievances  in 
the  introductory  part  of  that  plea  mentioned — ^rerification. 
Special  demur.  To  this  plea  the  plaintiff  demurred  speciaUy^  assigning 
'^'  for  causes,  amongst  others — that  the  said  plea  was  pleaded 

only  to  a  part  of  the  grievances  mentioned  in  the  declara- 
tion, and  which  part  of  the  said  grievances  was  not  in  its 
nature  divisible  from  the  unlawful  and  malicious  conspiraiy 
and  confederacy  mentioned  in  the  declaration — and  that 
the  plea,  although  professedly  applying  only  to  a  part  of 
the  cause  of  action,  was  bad  for  want  of  the  formal  com- 
mencement of  actionem  non  (31). 

Shee,  Serjeant,  in  support  of  the  demurrer. — The  plea 
is  evidently  pleaded  with  a  view  to  invite  a  demurrer :  it 
seeks  to  sever  that  which  is  in  its  nature  indivisible,  not 
justifying  the  conspiracy  with  which  the  defendants  are 
charged,  but  only  what  may  be  called  an  overt  act.  [Ifotife, 
J. — The  hooting,  hissing,  groaning,  and  yelling  would  not 
per  se  afford  a  ground  of  action.]  In  cases  of  libel  attempts 
have  sometimes  been  made  in  this  manner  to  sever  the 
cause  of  action.  Thus,  in  Roberts  v.  Brown,  4  M.  &  Scott, 
407 ;  10  Bing.  619,  the  defendant  in  publishing  what  pro- 
fessed to  be  an  account  of  proceedings  under  a  commission 
of  lunacy,  on  which  the  plaintiff  had  been  examined  as  a 
witness  to  prove  the  insanity  of  the  party,  made  statements 
reflecting  on  the  testimony  of  the  plaintiff,  but  without 
setting  out  his  evidence;  and  concluded  with  saying — 

(31)  See  Upward  v.  Knight,  7  72,  Weeding  v.  Aldrich,  9  Ad.  & 
Scott,  311,  5  Bing.  N.  C.  338.  But  £.  861,  1  P.  &  D.  657,  Ratton  v. 
see  Putney  v.  Swann,  2  M.  &  W.      Davis,  1  Gale  &  D.  21. 
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^'  Mr.  Jervis  made  a  splendid  speech  of  two  hours'  duration         1843. 
in  favour  of  Mr.  W.'s  sanity,  and  commented  with  cutting      Gregory 
severity  on  the  testimony  of  Mr.  R.^'  (the  plaintiff) :  and  ^• 

the  Court  held  that  the  whole  publication  taken  together    Brunswick. 
was  libellous,  inasmuch  as  it  insinuated  a  charge  of  perjury 
against  the  plaintifll^  and  that  a  plea  justifying  the  con- 
cluding sentenc«nly,  was  ill  on  demurrer.    After  observ- 
ing upon  the^mner  parts  of  the  libel  not  justified,  Tindal, 
C.  J.,  says :  "  The  conclusion,  that  Mr.  Jervis  *  made  a  splen- 
did speech,  and  commented  with  cutting  severity  on  the 
testimony  of  the  plaintiff,'  was  calculated,  in  conjunction 
with  what  had  gone  before,  to  impress  the  reader  with  a 
notion  that  the  severity  was  deserved,  and  the  force  of  it 
felt  by  the  plaintiff,  from  a  consciousness  of  its  justice. 
This  latter  passage,  therefore,  which  the  defendant  has  se- 
lected for  the  purpose  of  justifying,  standing  alone,  is  am- 
biguous, and  admits  of  a  very  different  construction,  if 
taken  in  conjunction  with  the  rest  of  the  libel;  and  on  that 
ground  the  plea  is  bad.''     In  Clifford  v.  Brandon,  2  Camp. 
368,  Sir  James  Mansfield  says :  ''  The  audience  have  cer- 
tainly a  right  to  express  by  applause  or  hisses  the  sensa- 
tions which  naturally  present  themselves  at  the  moment; 
and  nobody  has  ever  hindered,  or  would  ever  question,  the 
exercise  of  that  right.     But,  if  any  body  of  men  were  to 
go  to  the  theatre  with  the  settled  intention  of  hissing  an 
actor,  or  even  of  damning  a  piece,  there  can  be  no  doubt 
that  such  a  deliberate  and  pre-concerted  scheme  would 
amount  to  a  conspiracy,  and  that  the  persons  concerned  in 
it  might  be  brought  to  punishment."     At  the  end  of  that 
case  the  reporter  adds  a  note  referring  to  the  case  of  Mack- 
lin,  the  comedian,  who  indicted  several  persons  for  a  con- 
spiracy to  ruin  him  in  his  profession.     These  persons  were 
tried  before  Lord  Mansfield ;  and,  it  being  proved  that  they 
had  entered  into  a  plan  to  hiss  Mr.  Macklin  as  often  as  he 
appeared  on  the  stage,  they  were,  under  his  lordship's 

VOL.    VI.  o  G  G 


B18  IN  THE  COMMON  FLSAS, 

1843.        dii«ction,  found  guilty :  but  the  prosecutor  declined  to  call 
^  ^    "'      upon  them  to  receive  judgment.    According  to  a  report  of 
».  that  case  that  appears  in  The  New  Universal  Register  for 

Bwav9wtc^,  the  year  1774,  Lord  Mansfield  expressed  an  opinion  that 
an  action  for  the  conspiracy  might  have  been  maintained. 
Besides^  in  this  plea,  the  conduct  imputed  to  the  plaintiff 
is  not  imputed  with  sufficient  particularity.  In  J' Anson 
V.  Stuart,  1  T.  R.  748,  it  was  held  that  a  justification  of  a 
libel  charging  the  defendant  with  being  a  swindler  must 
state  the  particular  instances  of  fraud  by  which  the  de- 
fendant means  to  support  it.  Ashhurst,  J.,  there  said: 
"  When  the  defendant  took  upon  himself  to  justify  gene- 
rally the  charge  of  swindling,  he  must  be  prepared  with  the 
facts  which  constitute  the  charge,  in  order  to  maintain  his 
plea :  then,  he  ought  to  state  those  facts  specifically,  to  gire 
the  plaintiff  an  opportunity  of  denying  them;  for,  the 
plaintiff  eannot  come  to  the  trial  prepared  to  justify  his 
whole  life.''  And  Buller,  J.,  said :  ''  The  rule  in  pleading 
is  this,  that,  wherever  a  subject  comprehends  mnltiplieity 
of  matters,  to  avoid  prolixity,  generality  of  pleading  is 
allowed;  as,  a  bond  to  return  all  writs,  &c.  But,  if  there 
be  any  thing  specific  in  the  subject,  though  consisting  of  a 
number  of  acts,  they  must  be  all  enumerated,  as  on  a  cove- 
nant '  to  enfeoff  of  all  the  lands,'  the  covenantor  in  shew- 
ing performance  must  state  them  all;  so,  if  a  person  be 
bound  '  to  pay  all  the  legacies  in  the  wiU,'  he  must  specify 
them  all,  and  aver  payment  of  each;  and  the  reason  is, 
because  all  these  &ct8  lie  within  the  knowledge  of  the 
party.''  Holmes  v.  Cateaiy,  1  Taunt.  543,  n  an  authority 
to  the  same  effect.  There  Heath,  J.,  says  :  '^  I  agree  witii 
Buller,  J.,  in  J' Anson  v.  Stuart,  if  there  be  anything  spe- 
cific in  the  subject,  though  it  consist  of  a  number  of  acta, 
they  must  be  all  enumerated :  the  defendant,  who  must  be 
*  taken  to  know  them,  must  disclose  them.'* 

Taffourd,  Serjeant  {Wordsworth  was  with  him),  con- 
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ti^  (32). — The  declaration  discloses  no  cause  of  action  apart         ig|d. 
from  the  overt  act  to  which  this  plea  is  addressed:  for,       ^]    *     ' 
though  the  conspiring  might  be  indictable  without  any  v. 

overt  act — The  King  v.  Gill,  2  B.  &  Aid.  204— unless  some-  BnTJvswi(^ 
thing  were  done  in  consequence  of  it^  the  plaintiff  would 
be  without  civil  remedy.  [CressweU,  J. — Is  not  the  effect 
of  the  plea  this — that  the  hooting  and  hissing  formed  no 
part  of  the  alleged  conspiracy  7  and^  if  so^  does  not  that 
amount  to  not  guilty  ?  Maule,  J. — Might  you  not  under 
the  general  issue  shew  that  there  was  no  conspiracy,  or,  if 
there  was,  that  nothing  was  done  in  pursuance  of  it?] 
The  plea  seeks  to  shew  that  that  which  was  done  was  done 
lawfully.  [MatUe,  J. — Then  you  should  justify  the  con- 
spiracy.] This  action  is  sustainable  only  in  respect  of  the 
plaintiff^s  being  prevented  from  appearing  on  the  stage. 
Now,  supposing  him  to  be  a  person  of  the  description  sug- 
gested by  this  plea,  he  is  clearly  not  a  fit  person  to  appear 
before  the  public :  and  the  public  have  an  undoubted  right 
to  express  their  applause  or  their  disapprobation  of  any 
person  or  any  piece  presented  before  them.  Thus,  shortly 
after  the  execution  of  Thurtell  for  the  murder  of  Mr. 
Weare  in  Hertfordshire,  when  it  was  proposed  by  the 
manager  of  one  of  the  minor  theatres  to  represent  that 
fearful  tragedy,  and  to  enhance  its  attraction  by  procuring 
one  of  the  accomplices  to  act  a  principal  part  therein,  the 
public  opinion  was  so  strongly  expressed  that  the  piece 
was  withdrawn.  Could  it  in  that  case  have  been  said,  that, 
if  two  or  more  individuals  had  agreed  to  go  to  the  theatre 
for  the  purpose  of  expressing  their  disapprobation  of  the 
bad  taste  of  the  representation,  or  their  disgust  for  the  un- 

(32)  In  reply  to  an  observation  to  the  declaration,  though  it  might 

made  by  Talfourd,  Serjeant,  that  ^^  &  reason  for  postponing  the  ar- 

he  was  not  in  a  situation  to  object  gument  if  the  plaintiff  requested 

to  the  declaration,  because  no  no-  it;  for,  otherwise  this  Court  might   - 

tice  had  been  given  to  that  effect*  give  one  judgment,  and  the  Court 

Maule,  J.,  said  that  that  was  no  of  error  might  give  another  upon 

ground  for  passing  by  an  objection  the  whole  record. 

G  G  g2 
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1843.        fortanate  actor^  they  would  have  been  liable  to  an  indi<;t« 
Gbboobt      ™cnt  or  to  an  action  for  a  conspiracy  ?     [Maide,  J. — The 
^'  plea  applies  to  and  attempts  to  justify  something  that  is 

Brunswick,  not  charged  in  the  declaration.  The  charge  ia  that  the 
defendants  conspired  together  with  other  persona  to  hoot 
and  hiss  the  plaintiff,  and  that  they  hooted  and  biased  the 
plaintiff  in  consequence  of  such  conspiracy :  the  justifica- 
tion says  nothing  about  the  previous  conspiring.  You 
might  as  well  attempt  in  a  justification  of  a  libel  to  sepa- 
rate the  nominative  case  from  the  verb :  they  are  not  more 
indivisible.]  In  Clarkson  v.  Lawson,  4  M.  &  P.  356^  6  Bing. 
587,  in  an  action  for  a  libel,  the  plaintiff  alleged  in  his  de- 
claration that  the  defendant  had  published  of  him  in  his 
profession  or  business  of  a  proctor,  that  he  had  been  sus- 
pended three  times,  once  by  Lord  Stowell,  and  twice  by 
Sir  John  NichoU.  The  defendant,  as  to  the  publishing  so 
much  of  the  libel  as  charged  the  plaintiff  with  having  been 
once  suspended  in  his  profession  or  business  of  a  proctor, 
pleaded,  by  way  of  justification,  that  he  had  been  sus- 
pended by  Sir  John  NichoU,  wherefore  the  defendant  pub- 
lished that  the  plaintiff  had  been  once  suspended  in  his 
profession  of  a  proctor :  and  this  Court  held,  that,  as  the 
charge  was  severable,  the  plea  was  good.  In  principle  that 
case  is  precisely  the  same  as  the  present :  and  it  has  re- 
peatedly been  recognized.  In  M'Gregor  v.  Gregory y  11  M. 
&  W.  287,  2  Dowl.  N.  S.  769,  a  declaration  for  a  libel 
averred,  that,  before  and  at  the  time  of  the  committing  of 
the  grievance  by  the  defendant,  the  defendant  used  the 
word  '^  black-sheep  *'  for  the  purpose  of  expressing  and 
meaning,  and  it  was  understood  by  the  persons  to  whom 
the  libel  was  addressed  as  expressing  and  meaning  a  per- 
son notorious  by  reason  of  bad  character,  and  of  stained 
and  sullied  reputation ;  yet  the  defendant,  intending  to 
cause  it  to  be  believed  that  the  plaintiff  had  conducted 
himself  dishonestly  and  improperly,  published  of  and  con- 
cerning the  plaintiff  the  libellous  matter  following : — 
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"Black-sheep"  (meaning  thereby  that  the  plaintiflF  was  a        1843. 

black-sheep^  in  the  sense  and  meaning  in  which  the  word      grkgort 

was  so  used  by  the  defendant).     The  declaration  then  set  ^     J'- 

^  '      ^  Thb  Duke  of* 

forth  a  statement  of  facts  respecting  the  plaintiff,  no  part  Brunswick, 
of  which  was  in  itself  libellous.  The  defendant  pleaded, 
as  to  the  publishing  of  the  following  part  of  the  supposed 
libelj  that  is  to  say,  "  black-sheep,'*  that  the  defendant  did 
not  use  that  word  for  the  purpose  of  expressing  or  mean- 
ing, nor  was  it  understood  by  the  persons  in  the  declaration 
mentioned  as  expressing  or  meaning,  a  person  notorious 
by  reason  of  bad  character,  or  of  stained  and  sullied  re- 
putation— <;oncluding  to  the  country :  and  it  was  held,  on 
special  demurrer — ^first,  that  the  plea  was  well  pleaded  to 
that  part  only  of  the  libel — secondly,  that  it  was  rightly 
pleaded  as  to  the  publishing  of  that  part  of  the  libel,  and 
not  to  the  inducement  in  the  declaration  as  to  that  part — 
thirdly,  that  it  was  not  bad  as  amounting  to  not  guilty ; 
the  averment  in  the  declaration  as  to  the  word  '^  black- 
sheep  "  being  properly  matter  of  inducement,  which  it  was 
necessary  to  traverse  specially.  In  delivering  the  judg- 
ment of  the  court,  Parke,  B.,  said :  "  We  consider  it  to  be 
settled  that  there  may  be  a  plea  to  a  part  of  a  libel  which 
is  separable  from  the  rest,  as  the  part  pleaded  to  in  this 
case  certainly  is,  for,  a  plea  of  justification  as  to  this  part, 
and  not  guilty  as  to  the  remainder,  would  not  have  been 
inconsistent;  a  part  might  be  true,  and  the  remainder  ex- 
cused by  the  occasion  of  the  publication.  The  power  of 
pleading  to  part  was  admitted  by  the  Court  in  StUes  v. 
NoheSy  7  East,  506;  and  in  Clarkson  v.  Lawson,  6  Bing.  587, 
4  M.  &  P.  356,  it  was  decided  that  it  was  competent  for 
the  d^endant  to  adopt  such  a  course,  where  the  libellous 
matter  was  divisible;  and  the  principle  of  that  decision 
was  sanctioned  by  the  Court  of  King's  Bench  in  Mount- 
eney  v.  JVatton,  2  B.  &  Ad.  673;  and  this  mode  of  pleading 
has  become  very  common — Gogdbume  v.  Bowman,  9  Bing. 
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1843.         532,  2  M.  &  Scott,  700."      [itfotifc,  J.— In  McGregor  v. 
^    "^"^       Gregory  J  the  libel  was  divisible,  as  in  Clarkaon  v.  Latoson : 
V*  bere,  the  charge  is  not,  as  it  seems  to  me,  capable  of  being 

B&UN8WICK.    severed  in  this  manner.] 

The  Court  seeming  to  entertain  a  clear  opinion  upon  the 
point,  Talfaurd,  Serjeant,  prayed  leave  to  amend. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  fourth  plea, 
which  professes  to  be  pleaded  in  confession  and  avoidance 
of  part  of  the  cause  of  action,  viz.  the  hooting,  hissing, 
groaning,  shouting,  and  yelling  at  the  plaintiff,  and  making 
a  noise,  outcry,  and  uproar  at  and  against  him,  does  not  in 
fact  confess  and  avoid  any  part  of  that  which  is  the  gist  of 
the  action.  The  charge  against  the  defendants  is  that  they 
conspired  together  with  others  for  a  certain  unlawful  pur- 
pose ;  and  the  defendants  in  their  plea  single  out  and  seek 
to  justify  one  overt  act  of  the  alleged  conspiracy.  I  think, 
however,  the  defendants  ought  to  be  allowed  to  amend  the 
plea  by  justifying  the  conspiracy,  on  payment  of  oosts^  and 
taking  short  notice  of  trial. 

The  rest  of  the  Court  concurring — 

Rule  absolute  accordingly  (33). 


(33)  The  defendants  subsequently      leave  to  amend,  the  plaintiff  had 
declining  to  avail  themselves  of  the     judgment  on  the  fourth  plea. 
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The  Company  of  Proprietors  of  The  Port  op  Portsmouth 

Floating  Bridge  v.  Nance,  the  Younger.  Friday^ 

TJune  2nd. 
HIS  was  an  action  of  assumpsit  for  tolls  payable  to  the  By  an  act  for 
plaintiffs  for  the  use  of  the  Port  of  Portsmouth  Floating-  flSiting-Sf4« 
Bridge.     Plea,  non  assumpsit.     By  a  Judge^s  order  the  S^„p^\>o*I!^. 
following  case  was  stated  for  the  opinion  of  the  Court  pur-  mouth,  the 

company  were 

suant  to  the  statute  8  &  4  Will.  4,  c.  42,  s.  25 :—  empowered  to 

By  an  act  of  parliament  passed  in  the  1  Vict.  (c.  xi),  takc^amragst 

for  establishing  a  floating-bridge  or  bridges  over  the  har-  ?***?"' S^*!^ 

hour  of  Portsmouth,  from  or  near  a  place  called  Oosport  "  For  every 

Beach,  in  the  parish  of  Alverstoke,  in  the  county  of  South-  beast  drawing 

ampton,  to  the  opposite  shore,  to  or  near  a  place  called  ^^^^^g.  „ 

Portsmouth  Point,  in  the  parish  of  Portsmouth,  in  the  said  other  such  like 

11  1        1   .      .«.  carnage  with 

county,  with  proper  approaches  thereto,  the  plaintiflfs  were  four  wheels, 

incorporated,  and  are  thereby  empowered  to  build,  main-  one™^  or 

tain,  and  keep  in  repair  a  floating-bridge  or  bridges  as  in  andTifdrawn*' 

the  said  act  is  more  particularly  specified.  by  two  or  more 

By  the  80th  section  of  that  act,  the  plaintiffs  are  em-  beasts  9d.  for 

powered  to  demand,  collect,  take,  and  receive,  before  any  ^^^  ^t  be- 

travellers,  passengers,  or  persons,   or  any  horses,  beast,  yond  the  first:" 

cattle,  or  carriages,  shall  be  permitted  to  go  or  pass  upon  sheep,  lamb, 

the  said  bridge  or  bridges,  or  any  of  the  landing  places  «<  For  every 

thereto,  or  through  or  past  any  toll-houses  or  toll-bars  or  S^^ereiy 

gates  erected  or  to  be  erected  in  pursuance  of  the  powers  '"*JK  ^^J^^^ 

given  by  the  act,  certain  tolls  or  sums  of  money,  or  such  said  bridge, 

tolls  or  sums  of  money  (not  exceeding  the  respective  tolls  every  passenger 

or  sums  of  money  as  in  the  said  act  are  mentioned)  as  they  tenrnTor^iw?" 

shall  from  time  to  time  think  proper.  ^^  b«»*  room 

or  cabin  of  the 

By  the  92nd  section,  it  is  provided  that  the  said  tolls  said  bridge, 
shall  be  paid  for  each  time  of  going  upon  or  passing  or  re-  eveiy  port-^*^ 

manteaa,  trunk, 
carpet-bag, 
box,  or  other  luggage  belonging  to  any  passenger,  not  exceeding  1  cwt.,  Id, ;  and  for  each  and 
erery  cwt.  above  the  first  cwt.,  an  additional  Id.  for  each  and  every  cwt. :" — Held,  that  the 
company  were  not  thereby  authorized  to  demand  toll  in  respect  of  passengers,  portmanteaus, 
parcels  &c.,  passing  over  on  the  bridge  in  and  upon  an  omnibus  in  respect  of  the  horses  drawing 
which  the  proper  toll  had  been  paid. 
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passing  the  said  bridge ;  and  by  the  94th  and  95tli  sections 
the  plaintiffs  are  required  to  affix  a  table  of  the  tolls  payable 
at  the  said  bridge  at  or  near  each  landing  place,  or  on  the 
toll-gate  or  toll-bar  or  toll-house  to  be  erected  in  pursuance 
of  the  act^  and  that  it  shall  not  be  lawful  for  them  to  de- 
mand or  take,  or  cause  to  be  demanded  or  taken,  any  tolls 
but  for  and  during  such  time  as  such  table  of  the  tolls  so 
payable  shall  remain  so  affixed.     The  99th  section  pro- 
vides that  such  tolls  shall  be  charged  equally  in  respect  <^ 
the  same  description  of  articles,  matters,  or  things^  cattle 
or  carriages,  and  that,  when  any  reduction  or  advance  of 
such  tolls  shall  be  made,  it  shall  be  done  equally  and  im- 
partially. 

The  statute  contains  provisions  for  the  imposition  of  ad- 
ditional tolls  in  certain  cases  not  applicable  to  the  questions 
at  issue  in  this  action,  for  the  appointment  of  toll-collectors 
and  the  collecting  and  leasing  the  tolls  thereby  granted^ 
and  imposes  certain  penalties  for  the  taking  a  greater  or 
less  toll  than  the  parties  in  pursuance  of  the  powers  of  the 
statute  shall  direct  to  be  taken ;  which  provisions  will  be 
found  in  various  sections  of  the  statute  from  the  81  st  to 
the  104th,  inclusive. 

By  a  further  act  which  was  passed  in  the  3  Vict.  (c.  liv), 
for  amending  and  enlarging  the  powers  of  the  first-men- 
tioned act,  certain  penalties  are  imposed  on  any  person 
who  shall  be  guilty  of  any  of  the  acts  therein  specified,  or 
do  or  cause  to  be  done  any  other  act  in  order  or  with  in- 
tent to  evade  the  payment  of  the  tolls,  or  any  part  thereof^ 
granted  by  the  said  first-mentioned  act,  which  provision 
will  be  found  in  the  17th  section  of  such  secondly  men- 
tioned act. 

Copies  of  the  acts  accompanied  the  case,  and  it  was 
agreed  that  they  should  form  part  thereof,  and  that  the 
Court  or  either  party  should  be  at  liberty  on  the  argument 
to  refer  thereto  as  if  they  were  fully  set  out  in  the  case. 

Pursuant  to  the  powers  so  given  to  the  plaintiffs,  they 
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completed  a  floating-bridge  orer  the  harbour  of  Ports- 
mouth, and  the  same  was  opened  for  the  use  of  the  public 
on  or  about  the  4th  of  May,  1840, 

The  defendant  was  the  proprietor  of  an  omnibus  with 
four  wheels,  which  was  duly  licensed  and  constructed  to 
carry  and  carried  passengers  for  hire  from  and  to  Ports- 
mouth, over  the  said  bridge,  to  and  from  the  station  of  the 
London  and  South  Western  Railway  Company  at  Gosport, 
the  distance  being  about  a  mile,  and  the  fare  of  each  pas- 
senger being  one  shilling.  On  the  1st  of  March,  1843, 
the  said  omnibus  of  the  defendant,  drawn  by  two  horses, 
and  conyeying  eighteen  persons  riding  therein  and  thereon, 
in  conformity  with  the  license  and  construction  thereof, 
viz.  fifteen  passengers  for  hire,  the  defendant  himself,  also 
as  a  passenger,  a  driver,  and  conductor,  both  duly  licensed 
in  that  behalf,  with  six  carpet-bags  and  twelve  portman- 
teaus packed  upon  the  said  omnibus,  of  which  five  carpet- 
bags and  ten  portmanteaus  was  the  luggage  belonging  to 
the  said  passengers,  and  having  also  a  sheep  and  a  lamb 
in  a  basket  on  the  top  of  the  said  omnibus,  arrived  at  the 
said  bridge,  on  its  way  from  Portsmouth  to  the  said  rail- 
way station;  and  a  servant  of  the  defendant  riding  on 
horseback  accompanied  the  said  omnibus.  At  the  toll- 
house erected  in  pursuance  of  the  said  first-mentioned  act 
at  the  Eastern  extremity  of  the  said  bridge,  when  the  said 
omnibus  and  the  said  horse  arrived  at  the  said  bridge, 
there  was  affixed  a  table  of  the  tolls  payable  under  the  said 
first-mentioned  act,  of  which  the  following  is  a  copy : — 

"  For  every  horse  or  other  heast  drawing  any  coach,  chariot,  berlin.   Table  of  toUf • 
landau,  phaeton,  hearse,  chaise,  or  other  such  like  carriage,  with  four 
wheels,  if  drawn  by  one  horse  or  other  beast,  1«.;  and  if  drawn  by  two  or 
more  horses  or  other  beasts,  9d,  for  each  horse  or  other  beast  beyond  the 
first: 

"  For  every  horse  or  other  beast  drawing  any  cabriolet,  chaise,  chair, 
gig,  whiskey,  or  other  carriage  on  springs,  with  less  than  four  wheels,  if 
drawn  by  one  horse  or  other  beast,  Od,;  and  if  drawn  by  two  or  more 
horses  or  other  beasts,  6d.  each : 

"  For  every  horse,  beast,  or  person  drawing  any  dray,  sledge,  or  other 
carriage  without  wheels,  or  drawing  any  waggon,  stage- waggon,  van. 
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caravan,  wain,  or  dray,  or  other  such  like  carriage,  with  four  wheels,  the 
sum  of  9d. : 

"  For  every  horse,  heast,  or  person  drawing  any  cart,  or  any  waggon, 
stage-waggon,  van,  caravan,  wain,  or  dray,  or  such  like  carriage,  with 
less  than  four  wheels,  the  sum  of  6d. : 

«  For  every  dog  drawing  any  cart,  van,  dray,  or  such  like  cairiage,  the 
sum  of  6d, : 

"  For  every  horse,  mule,  or  ass,  rode  or  not  rode,  laden  or  unladen, 
and  not  drawing,  the  sum  of  3<^.: 

"  For  every  ox,  bull,  cow,  steer,  heifer,  calf,  or  head  of  neat  cattle,  the 
sum  of  3^ : 

"  For  eveiy  sheep,  lamb,  hog,  boar,  sow,  or  pig,  the  sum  of  lif. : 

"  For  every  passenger  or  person  merely  using  the  floor  or  deck  of  the 
said  bridge,  the  sum  of  Id. : 

"  For  every  passenger  or  person  entering  or  using  the  best  room  or  ealnm 
of  the  said  bridge  the  sum  of  3d, : 

*^  For  eveiy  portmanteau,  trunk,  carpet-bag,  box,  or  other  luggage  be- 
longing to  any  passenger,  not  exceeding  1  cwt.,  the  sum  of  1<2. :  and  ibr 
each  and  every  cwt.  above  the  first  cwt,  an  additional  Id,  for  each  and 
every  cwt. : 

"  For  every  coach,  waggon,  cart,  or  other  carriage,  not  drawn  by 
horses  or  other  beasts,  but  propelled  or  moved  by  means  of  steam  or  ma- 
chinery, or  any  other  than  animal  power,  the  sum  of  2s,  6d,  shall  be  pay^ 
able  and  paid  for  each  wheel  whereon  the  same  shall  run: 

"For  every  wheel-barrow  or  hand-barrow  of  which  the  dimensioiM 
shall  not  exceed  2  fl.  by  3  ft.,  either  way,  including  the  loading  thereof, 
the  sum  of  U.: 

"  For  every  wheel-barrow  or  hand-barrow  of  which  the  dimensioBs  shall 
exceed  2ft.  by  3ft.,  either  way,  including  the  loading  thereof,  the  suna 
of  2d, : 

**  For  every  hand-truck  or  hand-barrow  with  two  wheels,  of  which  the 
dimensions  do  not  exceed  4  ft.  by  3  ft.  either  way,  including  the  loading 
thereof,  the  sum  of  2d, : 

"  For  every  hand-truck  or  hand-barrow  with  two  wheels,  of  which  the 
dimensions  do  exceed  4  ft.  by  3  ft.  either  way,  including  the  loading 
thereof,  the  sum  of  4<^.: 

"  For  every  hand-truck  or  barrow  with  four  wheels,  of  which  the  dimen- 
sions do  not  exceed  4  ft.  by  6  ft.  either  way,  including  the  loading  thereof, 
the  sum  of  3<f. : 

''  For  every  hand- truck  or  barrow  with  four  wheels,  of  which  the  di- 
mensions do  exceed  4  ft.  by  6  ft.  either  way,  including  the  loading  thereof^ 
the  sum  of  6d.: 

**  For  every  hogshead,  cask,  or  other  goods,  wares,  or  general  merchan- 
dizes, rolled,  drawn,  carried,  or  pushed  along  the  said  bridge  or  the  ap- 
proaches thereto,  not  exceeding  1  cwt.,  the  sum  of  Id,,  and  an  additional 
sum  of  Id.  for  each  and  every  cwt.  above  the  first  cwt. : 

**  For  every  Merlin  or  Bath  chair  the  sum  of  3<^.: 

"  For  each  wheel  of  every  coach,  chaise,  gig,  or  other  carriage  not 
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drawn  by  any  horse  or  other  beast,  the  sum  of  Sd,f  and  for  each  wheel  of 
every  carriage,  waggon,  stage-waggon,  van,  caravan,  wain,  or  dray  fas- 
tened to  another,  and  drawn  by  any  horse  or  other  beast,  or  by  any  per- 
son, the  sum  of  Sd." 

The  horses  so  drawing  the  said  omnibus  were  not  un- 
yoked or  detached  therefrom  during  any  part  of  the  time 
the  same  was  upon  or  using  the  said  bridge^  but  continued 
yoked  and  attached  thereto  during  all  the  said  time  and 
until  the  arrival  of  the  said  omnibus  at  its  destination  at 
the  said  railway  station^  nor  did  Hie  passengers,  driver,  or 
conductor,  or  the  defendant,  or  any  or  either  of  them,  leave 
or  get  out  of  or  off  such  omnibus  during  any  part  of  such 
time,  but  contiwied  riding  in  and  upon  the  same  as  before  its 
arrival  at  the  said  bridge  until  its  arrival  at  its  destination 
at  the  said  railway  station ;  nor  were  the  said  carpet-bags 
and  portmanteaus^  or  any  or  either  of  them,  or  the  said 
basket  containing  the  said  sheep  and  lamb,  or  the  said 
sheep  or  lamb,  removed  from  the  said  omnibus  during  the 
time  the  same  continued  upon  or  using  such  bridge,  but 
the  same  respectively  continued  upon  the  said  omnibus 
from  the  time  of  their  being  put  upon  the  same  at  Ports- 
mouth until  the  arrival  of  the  said  omnibus  at  its  destina- 
tion at  the  said  railway  station ;  nor  did  the  defendant's 
said  servant  leave  or  get  off  the  said  horse  during  any  part 
of  the  time  such  horse  was  upon  or  using  the  said  bridge, 
but  he  continued  to  ride  upon  the  same  during  all  such 
time  and  until  his  arrival  at  his  destination  at  the  said 
railway  station. 

The  defendant  duly  paid  the  said  toll  in  the  said  table 
mentioned  in  respect  of  the  horses  drawing  the  said  omni- 
bus, and  also  the  said  toll  of  8d.  in  respect  of  the  horse 
which  the  defendant's  servant  was  riding;  but  refused  to 
pay  or  to  allow  the  collector  to  receive  the  toll  of  Id.  each 
demanded  by  the  toll-collector  in  respect  of  the  said  pas- 
sengers, driver,  and  conductor,  so  respectively  riding  in 
and  upon  the  said  omnibus  as  aforesaid,  or  any  of  them, 
or  the  toll  of  Id.  each  in  respect  of  the  said  carpet-bags 
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and  portmanteaus,  or  any  of  them,  or  the  toll  of  Id.  each 
in  respect  of  the  said  sheep  and  lamb,  or  the  toll  of  Id.  in 
respect  of  the  defendant's  servant  riding  the  said  horse  as 
aforesaid ;  the  defendant  denying  that  the  plaintiffs  were 
entitled  to  any  toll  in  respect  of  the  said  passengers,  driyer, 
conductor,  or  luggage,  sheep  or  Iamb,  so  respectively  being 
in  and  upon  the  said  omnibus,  or  of  the  defendant's  ser- 
vant so  riding  the  said  horse :  whereupon,  in  order  to  pro- 
cure the  passage  of  the  said  omnibus  so  laden  as  aforesaid 
over  the  said  bridge,  and  of  the  defendant's  servant  so 
riding  as  aforesaid,  the  defendant  agreed,  that,  if  the  plain- 
tiffs were  entitled  by  law  to  demand  and  take  any  of  the 
tolls  so  demanded  as  aforesaid,  he  the  defendant  would 
pay  such  of  the  said  tolls  if  they  would  suffer  the  said 
omnibus  and  also  the  defendant's  servant  to  pass  over  the 
said  bridge ;  and,  relying  on  that  agreement,  the  plaintiffs 
accordingly  suffered  the  said  omnibus  and  the  defendant's 
servant  to  pass. 

The  defendant  agreed  to  waive  all  objection  to  the  form 
of  action,  and  also  any  objection  that  might  be  raised  on 
the  ground  that  the  liability  to  toll  (if  any)  did  not  attach 
to  the  defendant,  but  to  the  passengers  themselves;  it 
being  the  object  of  the  parties  to  try  the  right  of  the  plain- 
tiffs to  demand  and  take  the  tolls  so  demanded. 

The  questions  for  the  opinion  of  the  Court  were— first, 
whether  the  plaintiffs  were  entitled  to  demand  and  take 
the  tolls  so  demanded  by  them  in  respect  of  the  said  pas- 
sengers, driver,  conductor,  carpet-bags,  and  portmanteaus, 
sheep  and  lamb,  so  being  in  and  upon  the  said  omnibus, 
and  the  defendant's  servant  so  riding  the  said  horse,  or 
any  part  thereof.  If  the  Court  should  be  of  opinion  that 
the  parties  were  entitled  to  a  toll  in  respect  of  any  of  the 
said  carpet-bags  and  portmanteaus,  then — ^secondly,  whe- 
ther they  were  entitled  to  such  toll  in  respect  thereof  as 
separate  and  distinct  carpet-bags  and  portmanteaus,  or  by 
weight  as  goods,  wares,  or  general  merchandize,  and  whe- 
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tter  any  and  what  difference  as  to  the  mode  or  rate  of        1843. 
charge  existed  between  such  portion  thereof  as  belonged  to   ^^"''"*^' 

1  1.1. 1  11  PoatSMOUTH 

the  passengers  in  and  upon  the  said  omnibus  and  the  por-      Floating 
tion  which  did  not  belong  to  any  of  such  passengers.     K        ^\ 
the  Court  should  be  of  opinion  that  the  plaintifiFs  were  so       Nancb. 
entitled,  then  the  defendant's  plea  was  to  be  withdrawn 
and  the  plailitiffs  to  be  at  liberty  to  sign  judgment  by  con- 
fession for  the  amount  of  the  said  tolls^  or  so  much  thereof 
as  the  Court  should  determine  that  the  plaintiffs  were  en- 
titled to  demand  and  take.    But^  if  the  Court  should  be  of 
opinion  that  the  plaintiffs  were  not  entitled  to  demand  and 
take  any  part  of  the  said  toll^  then  the  defendant  was  to 
be  at  liberty  to  sign  judgment  of  non  pros.^  or  otherwisej 
as  the  Court  should  direct. 

ChanneU,  Serjeant^  for  the  plaintiffs. — This  case  is  not 
to  be  argued  as  if  the  question  arose  upon  the  construction 
of  a  turnpike  or  ordinary  bridge  act.  The  80th  section  en- 
ables the  company,  or  any  lessee,  to  demand  and  receive, 
before  any  travellers,  passengers,  or  persons,  or  any  horses, 
&c.,  shall  be  permitted  to  go  or  pass  upon  the  said  bridge 
or  bridges  or  any  of  the  landing  places  thereto,  or  through 
or  past  any  toll-houses  or  toll-bars  or  gates  erected  or  to 
be  erected  in  pursuance  of  the  act,  the  several  tolls  men* 
tioned  in  the  schedule.  That  clause  is  clearly  large  enough 
to  embrace  passengers  or  persons  being  in  or  on  a  carriage. 
[Tindal,  C.  J. — The  toll  is  not  imposed  on  the  carriage, 
but  upon  the  horses :  how  do  you  justify  the  demand  of 
toll  in  respect  of  the  man  riding  the  horse?]  There  may 
be  a  difficulty  as  to  the  man.  [Maide,  J. — Are  the  com- 
pany entitled  to  toll  as  well  upon  the  loading  of  the  carriage 
as  upon  the  horses  drawing  it?]  If  there  are  no  passen- 
gers, the  company  will  be  entitled,  under  s.  82,  to  additional 
toll  in  respect  of  excess  above  a  certain  weight ;  but  thia 
provision,  it  is  expressly  enacted  by  s.  84,  shall  not  apply 
to  carriages  &c.  used  for  the  conveyance  of  passengers  or 
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EioGB  o.  best  room?'']  As  deck  passengers.  They  are  not  the  less 
Nanc».  passengers  hecause  they  are  in  or  upon  the  omnibus. 
[Tindal^  C.  J. — It  is  evident  from  s.  84,  that  the  framers 
of  the  act  contemplated  carriages  carrying  passengers.] 
The  82nd  and  84th  sections  taken  together  would  seem  to 
shew  that  the  company  are  entitled  either  to  the  additional 
weight  toll  or  to  toll  on  passengers.  [Maule,  J. — ^The  act 
speaks  of  passengers  of  two  descriptions — ^passengers  using 
the  deck  or  cahin  of  the  floating-bridge — and  passengers 
in  carriages.  Timial,  C.  J. — ^Do  you  contend  that  a  gen- 
tleman riding  in  his  own  carriage  would  be  liable  to  toll 
under  s.  80?]  Undoubtedly.  [Tindaly  C.  J.— Then  >ou 
would  go  further,  and  insist  upon  the  right  of  the  com- 
pany to  ransack  the  carriage  to  ascertain  the  number  of 
portmanteaus,  packages,  &c.,  that  might  be  therein.] 

Bompas,  Serjeant  {Gunning  was  with  him),  for  the  de- 
fendant, referred  to  the  17th  section  of  the  3  Vict  c.  Uy, 
which  imposes  a  penalty  not  exceeding  5Z.  on  any  person 
who  should  attempt  '^to  pass  over  or  upon  the  said  bridges 
or  the  said  landing  places  or  piers  in  or  upon  any  waggon^ 
cart,  chaise,  or  carriage  whatsoever,  or  upon  any  horse  or 
other  beast,  with  intent  to  evade  the  payment  of  the  said 
tolls  or  any  part  thereof,''  or  on  "  any  person  having  the 
charge  of  any  waggon,  cart,  chaise,  or  carriage  whatsoever, 
or  of  any  horse  or  other  beast,  who  should  permit  or  suffer 
any  person  to  pass  over  or  upon  the  said  bridge  or  the  said 
landing  places  or  piers  thereof  in  or  upon  such  waggon 
&c.,  with  intent  to  evade  or  to  enable  or  assist  such  other 
person  to  evade  the  payment  of  the  said  tolls,  or  any  part 
thereof.'' 

Maule,  J.  (stopping  Bompas). — If  people  mean  to  impose 
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tolls  they  should  speak  out.  In  Gildari  v.  Gladstone^  I 
East^  685^  which  was  an  action  for  Liverpool  Dock  daes^ 
Lord  EUenborough  observes^  that  "if  the  words  would 
fairly  admit  of  different  meanings^  it  would  be  right  to 
adopt  that  which  is  more  favourable  to  the  interests  of  the 
public  and  against  that  of  the  company^  because  the  com- 
pany^ in  bargaining  with  the  public^  Ought  to  take  carfe  to 
express  distinctly  what  payments  they  are  to  receive^  and 
because  the  public  ought  not  to  be  charged  unless  it  be 
clear  that  it  was  so  intended/'  And  in  the  case  of  The 
Dock  Company  at  Kinffston-vpon-Htdl  v.  Browne,  2  B.  & 
Ad.  58,  Lord  Tenterden  says,  "These  taxes  are  a  rate 
upon  the  subject,  and  it  is  a  sound  general  rule  that  a  tax 
shall  not  be  considered  to  be  imposed  (or,  at  least,  not  for 
the  Benefit  of  a  subject)  without  a  plain  declaration  of  the 
intent  of  the  legislature  to  impose  it.*'  (34) 


1843. 

Portsmouth 
Floating 

Bridge  Co. 

o. 

Nancb. 


Per  Curiam, — ^There  is  no  pretence  for  demanding  the 
tolls  in  question. 

Judgment  for  the  defendant. 


(34)  And  see  the  opinion  of 
Bayley,  J.,  in  The  Company  of  Pro- 
prietofs  of  the  Leeds  and  Liverpool 
Canal  y.  Hustler,  1  B.  &  C.  424,  2 


D.  &  R.  556 ;  and  the  opinion  of 
Holroyd,  J.,  in  Britain  v.  The 
Cromford  Canal  Company,  3  B.  & 
Aid.  140,  to  the  same  effect. 


In  re  Maria  Ann  Pickersgill.  Tuesday, 

TJune  13M. 
ALFOURD,  Seijeant,  moved  that  the  proper  officer  The  Court  ai- 

might  be  directed  to  receive  and  file  a  certificate  of  ac-  knowledgment 

to  be  receiyed 
and  filed  ander 
the  3  &  4  Will.  4,  c.  74,  s.  85,  where  the  affidavit  Yerifying  the  certificate  was  sworn  before  the 
minister  of  the  British  Chapel  at  Moscow— it  being  sworn  by  the  secretary  of  the  Rossia  Com- 
pany that  that  person  ?ras  in  the  habit  of  administering  oaths  to  British  subjects  there,  and  cer- 
tified by  two  merchants  resident  at  Moscow  that  there  is  no  English  notary  public  or  British 
consul  or  vice-consul  within  four  hundred  miles  of  that  city. 
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1843.        knowledgment  by  Mrs.  Pickersgill  pursuant  to  the  statute 
'^T^'     ^      3  &  4  Will.  4,  c.  74,  together  with  the  affidavit  verifying  the 

In  re 

PicKXRfioiLL.  same,  under  the  following  circumstances: — ^The  acknow- 
ledgment was  taken  by  special  commissioners  at  Moscow ; 
and  the  affidavit  was  sworn  before  a  gentleman  named 
Matthew  Camidge,  who  described  himself  as  the  ^'minister 
of  the  British  Chapel,  Moscow/'  The  affidavit  was  accom* 
panied  by  a  certificate  of  two  merchants  resident  at  Mos- 
cow ^'that  there  is  no  English  notary  public  or  British 
consul  or  vice-consul  within  four  hundred  miles  of  the  city 
of  Moscow,  the  nearest  being  at  St.  Petersburg.  The 
learned  Serjeant  produced  an  affidavit  of  one  Thomas  Cope, 
who  deposed,  ^'that  he  was  the  secretary  of  the  Russia 
Company  in  this  country,  who  have  several  chaplains  re- 
sident in  the  empire  of  Russia ;  that  he  was  acquainted 
with  the  Rev.  Mathew  Camidge,  of  Moscow,  minister  of 
the  chapel  there ;  that  the  said  Mathew  Camidge  was  in 
the  habit  of  administering  oaths  to  British  subjects  there ; 
and  that  the  signature  at  the  foot  of  the  certificate  [affida- 
vit] thereto  annexed  was  in  the  handwriting  of  the  said 
Matthew  Camidge.'^  He  referred  to  the  case  of  Ea^  parte 
Bayley,  ante  Vol.  2,  p.  523  (S.  C.  Re  Davy  and  MaUwood, 
2  M.  &  Gr.  424),  where  the  Court,  upon  the  authority  of 
a  previous  case  of  In  re  Handyside,  held  that  the  affidarit 
verifying  the  certificate  of  the  due  taking  of  an  acknow- 
ledgment under  the  3  &  4  Will.  4,  c.  74,  s.  85,  may  in  Rus- 
sia be  sworn  before  a  British  Consul,  no  magistrate  in  that 
country  having  authority  to  administer  oaths  there. 

TiNDAL,  C.  J. — This  case  seems  to  fall  within  the  reason 
of  prior  decisions,  and  particularly  that  of  Ejp  parte  Bay  ley. 
Let  the  certificate  be  filed. 

The  rest  of  the  Court  concurring — 

Rule  accordingly. 
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Bob  d.  Roberts  v.  Roe.  Monday^ 

MMqy2M. 
ANNING,  Serjeant,  moved  for  judgment  against  the  Service  of  a 

casual  ejector,  upon  an  affidavit  stating  that  the  deponent  notice  in  eject- 
on  the  20th  instant  called  on  and  saw  Daniel  Fossick,  the  S^tiieL  to'thc 
tenant  in  possession  (in  an  office  on  the  premises),  and  *o*«»5  ^^  ^ 

^  ^  *  ,  premiges,  and 

shewed  him  the  declaration  and  notice,  and  explained  to  reading  oyer 
him  the  intent  and  meaning  thereof,  and  proceeded  to  read  tibeir^ture"^ 
over  to  him  the  notice;  that,  whilst  he  was  doing  so,  Pos-  J?/jjJj^^^^ 
sick  took  the  declaration  and  notice  out  of  the  deponent's  —the  tenant 
hands  and  shewed  the  same  to  a  person  standing  near  him,  reftuing  to 
and  then  threw  the  same  down  on  a  desk,  saying  he  would  ^^^H^^i^^ 
have  nothing  to  do  with  them,  and  should  not  stop  to  hear 
the  deponent  read  the  notice,  and  left  the  office ;  but  that, 
before  he  did  so,  the  deponent  told  him  he  should  leave 
the  declaration  with  his  clerk,  whereupon  Fossick  said  the 
deponent  might  do  as  he  liked ;  and  that  the  deponent  then 
read  over  the  notice  to  the  clerk,  and  delivered  the  copy  to 
and  left  the  same  with  him,  and  explained  to  him  the  in- 
tent and  meaning  thereof. — The  learned  Serjeant  sub- 
mitted, that,  under  the  circumstances,  enough  had  been 
done  to  constitute  a  personal  service. 

TiNDAL,  C.  J. — ^I  think  the  service  is  sufficient.     Qui 

audit  per  aHum  audit  per  se. 

Rule  absolute. 


SheaRBURN   v.   ShubRICK.  Wednesday, 

TMay  31*/. 
ALFOURD,  Serjeant,  moved  to  change  the  venue  from  The  Court 
Middlesex  to  Surrey,  upon  an  affidavit  by  the  defendant's  to^ange  the 
attorney  that  the  plaintiflf's  cause  of  action,  if  any,  arose  in  og^^f  J^J^^J® 
the  county  of  Surrey,  and  not  in  the  county  of  Middlesex,  V'^J^^  ,'** 
or  elsewhere  out  of  the  county  of  Surrey. — ^The  officer  had  attorney, 

VOL.  VI.  H  H  H 
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1843.  objeeted  that  the  affidavit  should  have  been  sworn  by  the 
defendant  himself:  but  the  learned  Serjeant  submitted 
that  it  was  possible  the  attorney  might  have  been  present 
at  the  making  of  the  contract ;  and  he  observed  that  in  the 
other  Courts  an  affidavit  by  the  defendant's  attorney  was 
considered  sufficient. 

The  Master  {Ray)  certified  that  in  this  Court  the  de- 
fendants own  affidavit  had  always  been  required. 

TiNDAL^  C.  J. — Ajb  the  defendant's  attorney  swears  poai- 

tively^  I  think  we  have  no  right  to  assume  that  he  swears 

falsely.     He  may  have  been  an  eye-witness*    I  do^not  see 

how  we  can  reject  the  affidavit. 

Rule  absolute. 


7%ursd<^,  Thomas  v.  Dunn. 

June  16th,  nri 

TheConrtre-  XHE  plaintiff  sued  the  defendant  (the  proprietor  of  a 

STjiiin^to  ^  public  exhibition  called  "  The  Chinese  CoUection")  in  as- 

Slwaaten  an  ^'"^P®^*  ^P^^  ^^  agreement  in  the  form  of  a  letter  addressed 

agreement  upon  by  the  latter  to  the  former,  and  which  was  as  follows : — 

which  he  was 

«img.  on  a  "  Loudou,  September  80th,  1841. 

smrsestion  by 

t^  defendant  "  To  Mr.  Fred.  S.  Thomas. 

ture  thci^*'  ^'  ^^9 — ^I  hereby  appoint  you  my  agent  for  the  purpose 

Ee'Sa'ri^^a^  of  superintending  the  building  in  which  I  propose  to  ar- 

tore,  was  a  range  my  Chinese  collection,  and  for  the  purpose  of  esta- 

they  pennitted  blishing  and  Conducting  the  exhibition  thereof  whilst  in 

md  Wfl^^*  London,  at  a  salary  of  six  guineas  per  week;  and  I  request 


'  *®  ^^Y  *^^  authorize  you  to  make  such  arrangements  and  agree- 

the  agreement  ments  as  may  appear  to  you  to  be  for  my  interest,  and  I 

the  plaintiff's  ^^^  ^®  responsible  for  the  same :  the  termination  of  such 

P^em  of^  agency  to  be  dependent  on  the  due  fulfilment  of  your  en- 
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gagements,  or  upon  my  ability  to  pay  you  your  salary  from         I84d. 
the  receipts  of  the  exhibition. 

(Signed)     ''  Nathan  Dunn." 

The  defendant  pleaded — firsts  non  assumpsit — secondly^ 
that  the  sud  contract  or  agreement  was  before  breach  mu- 
tually rescinded — thirdly^  that  it  was  obtained  by  fraud. 

Shee,  Serjeant^  on  the  part  of  the  defendant^  on  a  former 
day  in  this  term^  obtained  a  rule  calling  on  the  plaintiff  to 
sKew  cause  why  the  above  agreement  or  contract  should 
not  be  forthwith  deposited  with  the  Masters  of  this  Courts 
with  liberty  for  the  defendant^  his  attomies^  and  witnesses^ 
to  inspect  and  examine  the  same. — ^The  affirmation  of  the 
defendant,  upon  which  the  motion  was  founded^  stated  that 
the  signature  ''  Nathan  Dunn''  (which  alone  the  defendant 
had  been  allowed  to  inspect)  set  and  subscribed  to  the  said 
alleged  contract  or  agreement  was  not  in  the  hand-writing 
of  the  defendant,  or  written  by  his  permission,  knowledge, 
or  authority  j  and  that  he  the  defendant  nev^  saw  the  said 
contract  or  agreement  until  the  2nd  of  February  last,  nor 
did  he  ever  make  or  enter  into,  either  verbally  or  in  writing, 
any  such  contract  or  agreement  with  the  plaintiff  as  was 
pretended  or  insisted  on  by  him. — The  learned  Serjeant 
referred  to  Jessell  v.  Millingen,  1  M.  &  Scott,  605,  where 
Tindal,  C.  J.,  said :  '^  Inspection  of  documents  in  the  custody 
of  an  adversary  is  only  permitted  where  they  are  to  some 
extent  the  property  of  both  parties,  as  in  the  case  of  an 
agreement  of  which  there  is  but  one  copy;  there,  the  party 
who  holds  it  holds  it  as  trustee  for  the  other :''  and  he  ob- 
served that,  though  there  were  cases  in  which  applications 
of  a  similar  nature  had  been  refused,  it  was  now  the  con- 
stant course  at  Chambers  to  allow  such  inspections. 

Bompas,  Serjeant,  shewed  cause,  upon  affidavits  shewing 
that  a  copy  of  the  agreement  had  been  given  to  the  defend- 

H  H  H  2 


836  IN  THB  COMMON  PLBA8, 

1843.  anf s  attomies  and  every  facility  offered  to  them  and  also 
to  the  defendant  and  his  witnesses  to  inspect  the  original 
in  the  hands  of  the  plainiiff's  attomies. — This  motion  is 
quite  without  precedent.  The  Court  will  never  interfere 
to  take  out  of  the  possession  of  a  plaintiff  a  document  be- 
longing to  him.  Even  in  the  case  of  a  biD  or  bond  (35) 
where  forgery  is  suggested,  the  Court  will  only  allow  the 
defendant  to  inspect  it  in  the  hands  of  the  party.  [Mmtle, 
J. — The  application  is  certainly  wholly  unprecedented.] 

Shee,  Serjeant,  was  heard  in  support  of  his  rule. 

TiNDAL,  C.  J. — The  rule  may  be  made  absolute  for  an 
inspection  of  the  document  in  the  usual  way  by  the  de- 
fendant and  his  witnesses,  on  payment  of  costs.  It  cer- 
tainly is  asking  too  much  to  ask  us  to  compel  the  plaintiff 
to  deposit  the  agreement  with  the  Masters:  I  am  not 
aware  of  any  case  to  warrant  it.  Besides,  the  defendant 
should  have  gone  to  a  Judge  at  Chambers. 

The  rest  of  the  Court  concurring — 

Bule  absolute  accordingly. 


(35)  See  Hilliard  ▼.  Smith,  8  tain  whether  his  signatare  to  it  had 
Moore,  588,  where,  in  an  action  heen  forged ;  and  Chetwind  ▼.  Mar- 
against  the  defendant  as  acceptor  vel,  1  B.&  P.  271,  where  the  Court 
of  a  hiU  of  exchange,  the  Court  re-  refiued  to  make  a  rule  on  the  plain- 
fused  to  compel  the  plaintiff  to  de-  tiff  in  an  action  on  a  bond,  to  aDow 
posit  the  bill  in  the  hands  of  the  an  officer  of  the  stamp-duties  to 
Prothonotary  to  enable  the  defend-  inspect  it,  because  the  defendant 
ant  to  inspect  it,  in  order  to  aacer-  suspected  it  to  be  forged. 
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HaWLET  r.   BeYERLBF.  Friday^ 

TJune  2nd. 
HIS  was  an  action  of  assumpsit  brought  to  recoYer  the  Tha  plaintiff 

sum  of  69/.  39.    The  declaration  contained  the  common  the  def<nidant 
counts  for  money  paid,  money  had  and  receiYcd,  and  on  So/*up^a  WU 
an  account  stated.    The  defendant  pleaded  non  assumpsit,  of  ex(£imge 

■__—  QFawn  by  tf*ff 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  utter  udou  and 
sittings  for  Middlesex  after  Michaelmas  Term,  1842,  when  JKt  SrfJSS 
a  Yerdict  was  found  for  the  plaintiff  for  59/.  3*.,  subject  to  **^  biilaniTed 

*^  ^  '         "  at  matonty  the 

tbe  opinion  of  the  Court  upon  the  following  case : —  plaintiff  called 

The  plaintiff,  for  some  time  prior  to  and  at  the  time  of  ^r^^f  which 
the  making  of  the  agreement  hereinafter  mentioned,  car-  J[^  B^Tn^**^ 
ried  on  the  business  of  a  clock  and  watch-maker  in  the  part  of  the  de- 

fendant.    At 

Strand.    On  the  1 6th  of  January,  1839,  the  plaintiff  ac-  thia  meeting  it 
cepted  a  bill  of  exchange  drawn  by  the  defendant  for  the  the acveraiCT«? 
payment  of  50/.  to  the  order  of  the  defendant,  at  three  ^Hj?!JiJ'^^j 
months  aflier  date,  and  dated  Leeds,  the  16th  of  January,  reodye  a  com- 
1839,  and  upon  which  bill  of  exchange  the  defendant  ad-  £^nnt  ^\heir 
Yanced  to  the  plaintiff  the  amount,  less  an  agreed  discount.  S^JJ^.**]^^  ^^ 
The  defendant,  prcYious  to  writing  the  letters  or  the  signa-  oordingly  a 
ture  of  the  deed  as  hereinafter  mentioned,  indorsed  away  lition  and  re- 


the  bill  to  Samuel  Atack.    At  the  date  of  the  bill,  and  in  jSlJ^TlSISi. 
March,  1889,  the  phiintiff  was  indebted  to  diYers  persons  ^^teg*"^ 
in  diYers  large  sums  of  money ;  and  thereupon  he  couYened  on  behalf  of 
a  meeting  of  his  scYcral  creditors  to  be  held  at  the  residence  and  the  amount 
of  the  plaintiff.  No.  455,  West  Strand,  in  the  county  of  So?to  S^' 
Middlesex,  for  the  purpose  of  laying  before  them  the  state  J^/^*® 
of  his  affairs,  and  of  endeaYOuring  to  induce  them  to  accept  The  holder  of 
a  composition  upon  their  respectiYC  claims.    Subsequently  aco^tanceaf- 
to  this  meeting,  the  defendant  (who  resided  at  Leeds)  re-  ^^^JJ*^ 
ceiYcd  a  letter  from  Mr.  L.  H.  Baugh,  as  follows : —  thereon,  and 

compelled  him 
to  pay  the  amount,  with  6/.  13«.  for  interest,  and  2/.  10«.  for  costs:— Held,  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant  the  amount  of  the  bill  and  interest. 
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''  London^  199,  Strand,  8th  March,  1839. 

''  Ajb  a  claimant  upon  the  estate  of  Mr.  Hawley  of  the 
Strand,  I  am  very  sorry  to  state  he  has  heen  nnder  the  ne- 
cessity of  calling  his  creditors  together,  who  met  yesterday  ; 
and  I  am  requested  by  the  creditors  to  inform  you  of  his 
circumstances.  It  appears  by  a  statement  of  his  accounts 
that  he  is  indebted  to  you  in  the  sum  of  50/.  The  amount 
of  his  debts  is  1884/./  and  the  amount  of  the  assets,  by  tak- 
ing his  stock  at  cost  price  is  600/. ;  but  we  cannot  expect 
it  to  realize  near  that  amount.  The  creditors,  with  a  view 
to  make  the  best  of  the  estate,  feel  desirous  to  get  your 
assent  to  such  terms  as  shall  be  most  beneficial  for  the  cre- 
ditors at  large ;  and  will  feel  obliged  if  you  will  either  ap- 
point some  agent  in  London  with  power  to  assent  to  such 
terms  as  the  creditors  may  agree  upon,  or  write  to  Mr. 
Hawley  before  Thursday  next  signifying  your  assent,  as  the 
creditors  meet  on  that  day  with  a  view  to  make  a  final  settle- 
ment of  his  afiairs. 

"  Having  looked  over  Mr.  Hawley's  books,  and  fiaeUng 
satisfied  that  he  has  made  a  fair  statement  of  his  accounts, 
it  is  desirable  that  immediate  steps  should  be  taken  to  dis- 
pose of  the  stock  for  the  purpose  of  preventing  the  landlord 
maling  a  seizure,  and  thereby  sacrificing  two  thirds  of  the 
property,  and  by  which  means  they  will  be  able  to  satisfy 
the kndlord's demands.        ^g.^^^^^    , j^  jj  ^^^^,, 

Upon  the  receipt  of  this  letter,  and  in  consequence 
thereof,  the  defendant,  on  the  11th  of  March,  1839,  ad- 
dressed and  sent  a  letter  to  one  Whitley,  who  at  that  time 
resided  in  Upper  Thames  Street,  London.  The  letter  has 
been  lost  or  destroyed :  but  the  defendant  by  it  request- 
ed Whitley  to  attend  the  meeting  of  the  plaintiff's  cre- 
ditors on  the  14th  of  March,  and  for  him  the  defendant 
to  agree  to  any  arrangement  which  the  majority  of  the 
creditors  might  agree  to.    The  defendant  at  the  same  time 
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wrote  te  Mr.  Baugh  a  letter  of  which  the  following  is  a        1843. 

copy : — 

''68,  Briggate,  Leeds,  March  11th,  1839. 

'^  In  reply  to  yours  respecting  Mr.  Hawle/s  affairs,  I 
liave  to  inform  you,  that,  as  it  appears  he  has  made  a  satis^* 
factory  statement  to  his  creditors,  I  will  consent  to  such 
mode  of  settlement  as  the  generality  of  the  creditors  may 
deem  it  advisable  to  adopt  for  our  mutual  benefit.  As  by 
your  letter  you  appear  to  think  that  there  is  likely  to  be  a 
sacrifice  in  disposing  of  the  stock,  I  think  it  is  only  fair  that 
such  of  the  creditors  as  feel  disposed  should  have  an  offer 
of  the  advantage,  and  therefore  beg  to  propose  for  the 
consideration  of  the  meeting  that  I  have  two  clocks  sent 
of  25/.  value,  cost  price,  which  will  be  equal  to  10^.  in  the 

VO^^^'  (Signed)     "  W.  Beverley." 

He  also  at  the  same  time  wrote  a  letter  to  the  plaintiff, 
of  which  the  following  is  a  copy : — 

''  68,  Briggate,  Leeds,  March  11th,  1839. 
"Annexed  you  have  my  reply  to  Mr.  Baugh's  letter 
complying  with  your  request.  I  am  sorry  for  you,  as  well 
as  myself,  that  you  have  not  been  more  fortunate.  As  you 
appear  to  have  satisfied  your  creditors  with  your  statement, 
I  hope  you  will  be  enabled  to  surmount  your  present  em- 
barrassment, and  be  more  successful  hereafter.  As  this 
transaction  lays  rather  hard  upon  me,  may  I  be  allowed  to 
call  your  attention  to  the  selection  of  the  clocks,  should  my 
proposition  be  acceded  to ;  and  a  packing  case  I  shall  ex- 
pect  to  have  to  pay  for.  (Signed)    "W.Beverley." 

"  P.  S.  I  have  written  to  Mr.  Whitley,  a  ficiend  of  mine, 
at  29  Upper  Thames  Street,  requesting  him  to  attend  the 
meeting  if  he  can ;  but,  as  I  am  aware  his  engagements  at 
home  are  such  as  renders  it  rather  uncertain,  you  will  per- 
haps inform  him  the  hour  and  place  where  the  meeting  is 
to  be  held  on  Thursday.'' 
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1843.  Both  of  these  letters  were  written  upon  one  sheet  of 

paper,  which  was  addressed  to  and  received  in  due  course 
of  post  by  the  plaintiff  in  this  action. 

A  meeting  of  the  creditors  of  the  plaintiff  was  duly  held 
on  the  14th  of  March,  1839,  at  the  plaintiff^s  residencey 
No.  455,  West  Strand  aforesaid,  and  was  attended  by 
Whitley  on  the  part  of  the  defendant  in  pursuance  of  the 
aforesaid  authority  and  request ;  and  at  such  meeting  it 
was  agreed  by  the  majority  of  the  creditors  of  the  plaintiff^ 
and  among  them  by  Whitley,  who  attended  as  aforesaid, 
that  the  plaintiff  should  assign  to  trustees  for  the  benefit 
of  his  seyeral  creditors  all  his  stock,  fixtures,  and  book- 
debts,  the  proceeds  of  which  were  to  be  equally  divided 
among  the  several  creditors  in  proportion  to  the  amounts 
due  from  the  plaintiff  to  them  respectively;  and  that  the 
said  several  creditors  should  execute  to  the  plaintiff  a  re* 
lease  of  their  respective  debts.  In  pursuance  of  this  agree- 
ment, a  deed  of  assignment  and  release  (a  copy  of  whidk 
accompanied  the  case,  and  was  to  be  considered  as  part  of 
it)  was  prepared^  bearing  date  the  27th  of  March,  1889, 
and  made  between  the  plaintiff  of  the  first  part,  the  several 
other  persons  whose  names  were  thereunto  subscribed' and 
seals  affixed,  of  the  second  part,  and  one  John  Manigfier 
and  one  Robert  Eimpton  of  the  third  part  This  deed  was 
duly  executed  on  the  day  it  purported  to  bear  date,  by  the 
plaintiff  and  many  of  his  creditors,  and,  among  them,  by 
Whitley  for  the  defendant.  Whitley  was  not  authorized  by 
the  defendant  by  power  of  attorney. 

The  estate  and  effects  of  the  plaintiff  did  not  realise 
more  than  enough  to  pay  the  creditors  a  composition  of 
about  4^.  in  the  pound ;  and,  at  the  time  of  executing  the 
deed,  Whitley  selected  a  clock,  part  of  the  said  estate  and 
effects,  in  Ueu  of  the  estimated  composition  on  the  debt  of 
the  defendant;  which  clock  was  forthwith  packed  up  and 
sent  to  the  defendant  at  Leeds,  and  received  by  him.  The 
defendant  had  previously  by  letter  requested  Whitley  to 
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select  a  clock  in  lieu  of  the  amount  of  his  composition.  1843. 
Samuel  Atack^  who  from  the  time  the  bill  was  indorsed  to 
him  had  been  the  holder  thereof^  in  December^  1841|  com- 
menced an  action  in  the  Court  of  Common  Pleas  against 
the  plaintiff  to  recover  the  amount  thereof.  The  plaintiff^ 
having  no  valid  defence  to  the  said  action^  paid  Atack  the 
sum  of  50/.|  being  the  amount  of  the  biD^  and  also  a  sum 
of  6/.  18^.  for  interest^  and  2/.  10^.  for  costs  of  the  said 
action^  making  together  the  sum  of  39/.  8s. 

In  February,  1842^  and  after  payment  by  the  plaintiff 
of  the  said  sum  of  59/.  8s.  as  aforesaid,  the  defendant  re- 
turned the  dock  which  he  had  so  received  as  aforesaid  to 
the  now  pluntiff,  who  in  consequence  immediately  wrote 
and  addressed  to  the  defendant  a  letter  of  which  the  fol- 
lowing is  a  copy : — 

"  London,  28th  February,  1842. 

''  I  have  received  back  the  dock  which  you  accepted  in 
discharge  of  the  dividend  payable  under  the  trust  deed  of 
assignment  of  my  property  and  effects  for  the  benefit  of 
all  my  creditors;  and,  inasmuch  as  I  have  since  been 
called  upon  and  have  paid  the  full  amount  of  your  claim 
against  me  upon  my  acceptance  in  the  hands  of  a  third 
party  (which  acceptance  ought  to  have  been  delivered  up 
when  the  deed  of  release  was  executed),  I  decline  receiving 
back  the  dock  and  request  that  you  will  desire  some  one 
to  call  here  for  it,  as  it  is  my  intention  to  commence  an 
action  against  you  for  the  recovery  of  the  sum  so  paid 
upon  my  acceptance.  ^gj^^^^j     "  John  Hawley.- 

To  this  letter  the  defendant,  on  the  4th  of  March,  1842, 

replied  as  follows : — 

''  Leeds,  March  4th,  1842. 

"  In  reply  to  yours  of  the  28th  ult.,  acknowledging  the 

receipt  of  the  dock,  and  threatening  proceedings  against 

me,  I  beg  to  refer  you  to  Mr.  Atack's  solidtor,  who  has 

instructions  to  appear.     As  he  has  had  the  conducting  of 
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1843.  this  MMfiiMiinnt  business^  I  shall  be  guided  by  his  advice; 
andj  if  he  leads  me  idte  «n«i^  I  magptmei  I  must  abide  bj 
the  consequence.  (Signed)     *'  W.  Beverley." 

On  the  30th  of  March^  1842,  this  action  was  commenced 
to  recover  back  from  the  defendant  the  said  sum  of  59/.  3f. 
so  paid  by  compulsion  to  Atack  as  aforesaid.  The  plead- 
ings in  the  action,  and  all  written  documents  hereinbefore 
mentioned  or  referred  to,  were  to  be  considered  and  taken 
as  part  of  the  case. 
Qaestion.  The  question  for  the  opinion  of  the  Ck)urt  was— whether 

the  plaintiff  was  entitled  to  recover  from  the  defendant 
the  said  sum  of  59/.  S^.,  or  any  part  thereof;  if  the  Court 
should  be  of  opinion  in  the  affirmative,  then'  the  verdict  so 
found  for  the  plaintiff  was  to  stand,  and  judgment  was  to 
be  entered  for  him  for  the  said  sum  of  59/.  8«.,  or  for  such 
part  thereof  as  the  Court  might  be  of  opinion  he  was  en- 
titled to  recover.  If  the  Court  should  be  of  a  contrary  opi- 
nion, the  judgment  was  to  be  entered  for  the  defendant. 

Shee,  Serjeant,  appeared  for  the  plaintiff:  but  the  Court 
called  upon — 

Charmett,  Serjeant,  for  the  defendaat.— He  submitted 
that  the  defendant's  claim  on  the  plaintiff  on  aocoantof 
his  acceptance  was  not  discharged  by  the  deed  of  release, 
Whitley  not  being  duly  authorised  by  power  of  attorney  to 
execute  it  on  the  defendant's  behalf;  and  that,  if  the  Court 
should  be  of  opinion  that  Whitley  was  sufficiently  aathor- 
ized  to  agree  to  the  composition  for  the  defendant,  so  as 
to  make  his  assent  operate  a  discharge  or  extingoith- 
ment  of  the  debt,  and  therefore  that  the  plaintiff  was  en- 
titled to  maintain  an  action  as  for  money  paid  to  the  use 
of  the  defendant,  at  all  events  he  was  not  entitled  to 
recover  the  costs. 


TiNDAL,  C.  J.— At  the  time  of  the  correspondence 
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1839^  set  out  in  the  case^  the  defendant  virtually  repre- 
sented that  he  had  the  bill  in  his  own  hands.  After  that, 
X  tliink  he  was  not  at  liberty  to  set  it  up  in  the  hands  of  a 
third  person. 
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Maulb,  J. — ^Affcer  the  arrangement  that  was  entered 
into  in  March,  1839,  it  was  clearly  the  duty  of  the  defend- 
ant to  indemnify  the  plaintiff  against  the  bill :  the  pay- 
ment by  the  plaintiff  may  therefore  be  said  to  have  been  a 
payment  of  so  much  money  on  account  or  to  the  use  of 
the  defendant. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiff,  for  the 
amount  of  the  bill  and  interest. 


Thomas  Orchard  and  James  Edwards,  Executors  of 
the  last  Will  and  Testament  of  Thomas  Halliday,  De- 
ceased, V,  William  Covlstino.  Saturday^ 

TMay  21  tk. 
HIS  was  an  action  of  covenant  brought  in  the  names  of  An  action 

the  plaintiffs,  the  executors  of  the  surviving  trustee  under  bnmght  in  the 
an  indenture  of  separation  between  the  defendant  and  e^?toIr»*of 
Mary  Ann  Coulsting,  his  wife,  bearing  date  the  25th  of  *>>«  rarriving 

trastee  under 

September,  1826,  to  recover  the  snm  of  760/.,  the  amount  a  deed  of  ae- 
of  arrears  of  an  annuity  alleged  to  be  due  to  the  wife  of  reoomfrom 
the  defendant  from  July,  1880,  to  July,  1842,  under  the  ^^^^ 

indenture.  tain  weekly 

paymenti  al- 
leged to  be  dne  to  the  wife  thereonder,  the  execnton  obtained  a  Judge's  order  to  itaj  the  pro- 
ondings,  on  the  gronnd  that  the  action  waa  brought  without  their  sanction: — ^The  Court 
direct^  that  the  action  might  proceed,  upon  an  indemnity  against  costs  being  given  to  the 
executors,  to  the  satisfaction  of  the  Master— it  appearing  from  the  affidavit  of  the  wife  (un- 
answered) that  the  testator,  though  he  had  not  executed  the  deed,  had  consented  to  become  a 
tnistee,  and  had  acted  in  the  trust. 
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1843.  The  declaration,  which  was  filed  on  the  23rd  of  Jolr^ 

1842,  stated  that  theretofore,  and  in  the  lifetime  of  the  said 
Thomas  Halliday,  to  wit,  on  the  2Sth  of  September,  1826^ 
by  a  certain  indenture  then  made  between  the  defendant 
of  the  first  part,  one  Mary  Ann,  the  wife  of  the  defendant, 
of  the  second  part,  and  one  William  Walker  and  the  said 
Thomas  Halliday  of  the  third  part  (profert),  the  defendant, 
for  the  considerations  therein  mentioned,  did  covenant,  pro- 
mise, and  agree  to  and  with  the  said  William  Walker  and 
Thomas  Halliday,  their  executors  and  administrators,  and 
to  and  with  each  and  every  of  them  respectively,  amongst 
other  things,  that  he  the  defendant,  his  executors  or  ad- 
ministrators, some  or  one  of  them,  should  and  would 
weekly  and  every  week  for  and  during  the  natural  life  of 
the  said  Mary  Ann  Coulsting,  well  and  truly  pay  or  cause 
to  be  paid  imto  the  said  Mary  Ann  Coulsting,  or  to  such 
person  or  persons  as  she  by  any  writing  or  writings  signed 
with  her  proper  hand  should  from  time  to  time  nominate 
or  appoint,  the  weekly  sum  of  1/.  8s.,  as  by  the  said  inden- 
ture fully  appeared ;  nevertheless  the  plaintiffs  in  fact  said, 
that,  after  the  making  of  the  said  indenture,  to  wit,  on  the 
2nd  of  July,  1842,  a  large  sum  of  money,  to  wit,  the  sum 
of  7602.,  the  same  being  the  amount  of  arrears  of  the  said 
weekly  allowance  for  a  long  space  of  time,  to  wit,  the  space 
of  twelve  years  then  last  elapsed,  became  due  from  the 
defendant  to  the  said  Mary  Ann  Coulsting,  and  still  re- 
mained in  arrear,  contrary  to  the  said  indenture  and  the 
said  covenant  of  the  defendant  in  that  behalf:  to  the 
plaintiffs'  damage  as  executors  as  aforesaid  of  1000/.,  &c. 
Profert  of  letters  testamentary. 
Oyer  ofthe  in-       The  defendant  craved  oyer  of  the  indenture,  which  was 
set  out,  and  by  which — after  reciting  that  some  disputes 
and  differences  had  arisen  and  for  some  years  past  had  sub- 
sisted between  the  said  William  Coulsting  and  Mary  Ann  his 
wife,  insomuch  that  they  in  regard  thereof  had  determined 
and  agreed  to  live  separate  and  apart  from  each  other  for 
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&nd  duriog  their  respective  natural  lives ;  and  that^  previous 
to  sucli  separation^  he  the  said  William  Coulsting  had  pro- 
posed and  agreed  to  pay  unto  the  said  Mary  Ann  his  wife  v. 
for  the  separate  support  and  maintenance,  apparel,  and 
other  expenses  of  herself  and  four  children  by  him  therein- 
after named,  during  her  natural  life,  the  weekly  sum  of 
\L  Ss. ;  and  that  the  said  William  Walker  and  Thomas 
Halliday,  in  consideration  of  such  weekly  payments  to  be 
made  to  the  said  Mary  Ann  Coulsting  during  such  her 
natural  life,  had  agreed  to  save  harmless  and  keep  indem- 
nified the  said  William  Coulsting  of  and  from  all  debts  that 
she  the  said  Mary  Ann  his  wife  should  contract  during 
their  separation,  and  of  and  from  all  costs,  charges,  and 
demands  touching  the  same,  in  manner  thereinafter  men- 
tioned and  expressed — ^the  defendant  covenanted  with  the  Coma$ntto 
said  William  Walker  and  Thomas  Halliday,  their  execu-  ^.  weekly, 
tors  and  administrators,  and  with  each  and  every  of  them 
respectively,  amongst  other  things,  that  he  the  said  Wil- 
liam Coulsting,  his  heirs,  executors,  or  admimstrators,  some 
or  one  of  them,  should- and  would  weekly  and  every  week  • 
for  and  during  the  natural  life  of  the  said  Mary  Ann 
Coulsting  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  Mary  Ann  Coulsting,  or  to  such  person  or  persons  as 
she  by  any  writing  or  writings  signed  with  her  proper  hand 
should  firom  time  to  time  nominate  or  appoint,  the  said 
weekly  sum  of  IL  Ss.  of  lawful  British  money,  for  the  sup- 
port and  maintenance,  and  for  apparel  and  other  necessaries 
of  and  for  her  the  said  Mary  Ann  Coulsting  and  her  four 
children  by  him  William  Coulsting  her  said  husband,  to 
be  paid  on  Monday  in  each  and  every  week,  dear  of  and 
over  and  above  all  and  all  manner  of  deductions  and  abate- 
ments whatsoever  for  taxes,  parliamentary  or  otherwise 
howsoever,  for  and  during  the  natural  life  of  her  the  said 
Mary  Ann  Coulsting,  and  to  commence  and  grow  payable 
firom  the  day  of  the  date  of  those  presents,  and  the  first  pay- 
ment thereof  to  be  made  on  the  2nd  of  October  next.    The 
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^  ifiotare  contained  a  proviao,  that,  in  case  the  hush 

1^     .^jjd  Bt  any  time  be  compelled  to  pay  any  debt  or  dc 
J^^  ^tmcted  by  the  wife,  he  should  be  at  liberty  to  retain  tl 
^^Sf''^  dfldttct  the  same  out  of  the  weekly  aum  thereby  made  paj 
able  to  her  j  and  that,  in  case  they  the  said  William  Coa 
sting  and  Mary  Ann  his  wife  should  at  any  time  thereate 
mutually  agree  and  consent  to  lire  together  again  as  nm 
and  wife,  and  at  any  time  or  times  thereafter  they  shoul: 
mutually  agree  to  liye  separate  and  apart  finom  each  otier, 
then  and  in  every  such  case  so   happening  he  the  saki 
William  Coulsting  (at  his  own  coats  and  chains)  shonH 
and  would  execute  and  deliver  unto  them  the  saidWilBam 
Walker  and  Thomas  Halliday,  or  one  of  them^  or  to  some 
other  fit  and  proper  person  or  persons  to  be  named  by  the 
said  Mary  Ann  Coulsting  and  approved  by  the  said  William 
Coulsting  as  a  trustee  or  trustees  for  her,  another  deed  or 
separation  with  and  under  the  like  covenants,  provisoes,  a^ 
clarations,  and  agreements  for  the  benefit  and  advantage" 
the  said  Mary  Ann  Coulsting  and  her  said  children  by  to; 
as  were  therein  contained,  or  as  near  thereto  as  arcm- 
stances  would  then  admit  of,  they  the  said  William  Walker 
and  Thomas  Halliday,  or  such  other  person  or  peraaas 
so  to  be  named  by  the  said  Mary  Ann  Coulsting  and  ap- 
proved by  the  said  William  Coulsting  as  trustee  or  tmi^ 
tees  as  aforesaid,  entering  into  such  and  the  like  covenaflw 
for  the  indemnity  of  the  said  William  Coulsting  as  ^«^ 
Rea.  thereinbefore  also  contained.    The  plea  then  proceeded  ft^ 

state,  that,  after  the  making  of  the  said  indenture  in  the 
declaration  mentioned,  and  after  the  defendant  and  ih^^ 
Mary  Ann  Coulsting  had  separated  and  lived  apart  b^ 
each  other  in  pursuance  of  the  terms  of  the  said  indcnwB« 
in  the  declaration  mentioned,  and  before  either  of  the  sai 
monies  in  the  declaration  mentioned,  or  any  part  thereO) 
became  due  and  payable  by  and  from  the  defendant  as  J^ 
the  declaration  alleged,  and  before  the  commencement  o 
the  suit,  to  wit,  on  the  1st  of  January,  1827,  they  t^^ 


COULSTINO. 
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fendant  and  the  said  Mary  Ann  Conlsting  his  wife  came>         1843. 
lived,  and  cohabited  together  by  mutual  consent,  and  by       '^     *     ^ 

,  ,.,,..  ,1  1  1     ^        Orchard 

mutual  consent  liyed  together  from  the  day  and  year  last  v. 

aforesaid  thenceforth  and  up  to  and  until,  to  wit,  the  Ist  of 
June^  1827,  as  husband  and  wife ;  whereby  and  by  reason 
of  the  premises  the  said  indenture  was  avoided  and  render- 
ed of  no  effect,  and  the  said  covenants  of  the  defendant  in 
the  said  indenture  contained,  and  all  claims,  debts,  and 
other  causes  and  rights  of  action  under  and  by  virtue  and 
in  respect  of  the  same,  ceased  and  determined  and  were  at 
an  end — verification. 

The  plea  was  dated  the  12th  of  August,  1842  ,*  and  on 
the  19th  the  plaiutifTs  obtained  an  order  of  Coleridge,  J., 
to  stay  the  proceedings  on  payment  of  30tf.  costs,  on  the 
ground  that  they  had  been  commenced  (by  an  attorney  put 
in  motion  by  the  wife)  without  their  privity  or  consent. 

Manning,  Serjeant,  in  Easter  Term  last,  on  behalf  of  the 
wife,  obtained  a  rule  to  shew  cause  why  the  order  of  Cole* 
ridge,  J.,  should  not  be  rescinded,  and  why,  upon  giving 
such  security  for  the  costs  of  the  action  as  the  Master 
might  approve,  Mrs.  Conlsting  should  not  be  at  liberty  to 
continue  the  proceedings  in  the  name  of  the  plaintiffs. — 
The  affidavit  upon  which  the  motion  was  founded  (that  of 
the  wife)  stated,  thiat,  although  the  testator  Thomas  Halli- 
day  had  never  in  fact  executed  the  indenture  of  the  25th 
pf  September,  1826,  yet  that  he  had  consented  to  become 
one  of  the  trustees  under  it,  and  had  acted  as  such  trustee, 
and  in  particular  that  he  had  on  two  several  occasions  em- 
ployed one  Cornish,  an  attorney,  to  sue  the  husband  for 
arrears  of  the  weekly  payments  due  under  itr  It  was  like- 
wise suggested  that  the  executors  were  colluding  with  the 
husband  to  prevent  Mrs.  Conlsting  froiii  recovering  the 
money  due  to  her  under  the  deed. 

BampaSj  Serjeant,  now  shewed  cause,  upon  an  affidavit 
of  the  executors  stating,  amongst  other  things,  that  they 
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1843.        bad  reason  to  believe  and  did  believe  that  the  said  The- 
"     '  mas  Halliday  refused  to  become  trustee  under  the  deed 

V.  of  separation,  and  that  he  never  directly  or  mdirecUj 

concurred  or  acted  as  such  trustee  therein;  that,  in  De- 
cember, 1889,  Mary  Ann  Coulsting,  by  William  Beattie 
her  next  friend,  filed  a  bill  in  Chancery  against  William 
C!oulsting  and  the  deponents  for  the  recovery  of  the  like 
sum  of  money  for  which  this  action  is  brought;  that  the 
deponents  put  in  their  answer  to  the  said  bill,  and  the 
cause  came  on  to  be  heard  by  the  Vice-chancellor  of 
England  in  March,  1841,  when  the  said  bill  was  diamisaed 
with  costs  to  be  paid  by  the  said  William  Beattie ;  that 
the  deponents  had  been  informed  and  believed  that  the  bill 
was  so  dismissed  in  consequence  of  satisfactory  proof  hav- 
ing been  given  that  the  said  William  Coulsting  had  in  or 
about  the  month  of  February,  1838,  obtained  a  divorce 
against  the  said  Mary  Ann  Coulsting  on  the  ground  of 
adultery  committed  by  her;  that  the  application  made  to 
Coleridge,  J.,  on  or  about  the  19th  of  August  last  was 
so  made  by  the  deponents  for  their  own  protection  only, 
and  not  at  the  instigation  or  request  of  the  said  William 
Coulsting ;  and  that  the  costs  directed  by  that  order  to  be 
paid  to  the  deponents  had  not  been  paid. — ^The  Court  will 
not  compel  the  executors  to  be  plaintiffs  in  this  action 
brought  in  their  names  and  without  their  consent.     [7i»- 
<fa/,  C.  J. — There  are  several  cases  cited  in  Archbold's 
Practice,  7th  edit.,  p.  996,  where  a  party's  name  has  been 
permitted  to  be  used,  on  a  proper  indemnity  being  given. 
CoUman,  J.,  referred  to  Spicer  v.  Todd,  2  C.  &  J.  165, 
1  DowL  806,  2  Tyr.  172,  where  it  was  held  that  the  assignee 
of  an  insolvent  debtor  cannot  bring  an  action  for  rent 
against  the  tenant  of  premises  in  which  the  insolvent  has  a 
life  interest^  in  the  names  of  the  trustees  of  those  premises, 
without  their  consent  or  the  offer  to  them  of  a  sufSdent 
indemnity  against  costs.]     Halliday  never  executed  the 
deed.     [CoUman,  J. — It  is  suggested  that  he  has  acted  in 
the  trust :  he  employed  an  attorney  to  sue  for  arrears  of 
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the  weekly  payments.]  The  wife's  affidavit  so  states :  but  18^13. 
that  is  not  such  evidence  as  ought  to  conclude  these  exe- 
cutors. [Maule,  J. — You  might  have  obtained  some  in- 
foimation  on  the  subject :  an  affidavit  negativing  his  having 
been  sued  by  Cornish  might  probably  have  been  procured 
from  the  husband,  if  the  fact  would  have  warranted  it.] 
The  executors  should  at  least  be  paid  the  costs  incurred 
bj  them  in  the  equity  suit,  before  they  are  subjected  to  the 
risk  of  further  costs  here. 

Manning,  Seijeant,  in  support  of  his  rule. — It  is  quite 
dear  that  a  covenant,  whether  by  deed-poll  or  by  indenture, 
will  enure  so  as  to  give  a  right  of  action  to  the  covenantee 
even  though  he  has  never  executed  it.  \Tindal,  C.  J. — 
That  will  not  be  disputed :  but  you  must  fix  the  testator 
with  assent  to  the  deed ;  we  cannot  help  you,  if  that  is  left 
in  doubt.]  It  is  sworn  that  Halliday  promised  to  accept 
the  trust,  and  that  he  on  two  several  occasions  employed 
an  attorney  to  sue  the  husband  upon  the  deed.  That  is 
clearly  an  assent  to  the  deed.  [CoUmanf  J. — ^That  appears 
only  from  the  affidavit  of  the  wife,  which  would  not  be  re- 
ceived as  evidence  in  the  Court  of  Chancery,  and  therefore 
ought  not  to  receive  much  effect  here.]  The  plaintiffs  might 
have  contradicted  the  statement  if  not  well  founded ;  but 
they  have  not  done  sot  Being  offered  an  indemnity,  the 
executors  of  the  surviving  trustee  cannot  be  allowed  to  ob- 
struct the  course  of  justice.  Spicer  v.  Todd  is  a  distinct 
authority  in  favour  of  the  application.  So,  in  Emery  v. 
Mucklow,  8  M.  &  Scott,  384,  10  Bing.  23,  2  Dowl.  785,  two 
creditors  were  appointed  trustees  under  a  composition  deed: 
one  of  them  never  executed  the  deed,  and  the  other  brought 
an  action  of  replevin  in  their  joint  names  without  the  con- 
sent of  the  former :  and  on  application  by  him  to  have  his 
name  struck  out  as  a  co-plaintiff,  the  Court  refused  to  in- 
terfere, there  being  no  suggestion  of  fraud.  IMaule,  J. — 
The  indemnity  would  only  give  the  executors  a  right  of 
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1843.  action  in  the  event  of  their  being  damnified :  we  know 
that  practically  speaking  tach  an  indemnity  is  a  very  oner* 
oua  thing.]  There  b^g  'sufficient  prim&  fi&cie  eTidenee 
of  the  assent  of  the  testator  to  the  deed  and  of  his  haTiiig 
acted  under  it,  and  no  answer  given  on  the  other  side,  the 
wife  is  clearly  entitled,  upon  the  terms  proposed,  to  con- 
tinue the  action  in  the  names  of  the  executors. 

TiNDAL,  C.  J.— The  case  of  Spicer  v.  Todd,  2  C.  ft  J. 
165,  1  Dowl.  806,  2  Tyr.  172,  seems  to  be  an  authority  in 
point  to  shew  that  the  Court  will  compel  trustees  who  have 
assented  to  the  trust  to  allow  their  names  to  beusedin  sn 
action  brought  upon  the  deed.    The  doubt  we  entertained 
was,  whether  or  not  it  sufficiently  appeared  here  that  Hal- 
Uday,  the  testator,  had  in  fact  accepted  the  trust.     On 
looking  at  the  affidavits,  I  think  this  does  sufficiently  ap* 
pear :  the  fact  is  so  precisely  asserted  as  to  require  a  more 
pointed  answer  than  the  executors  have  attempted  to  give 
to  it.    It  is  stated  that  Halliday  promised  to  undertake  the 
trust,  and  that  he  afterwards  on  two  occasions  employed 
an  attorney  (who  is  named)  to  put  the  deed  in  suit  against 
the  husband.     The  executors  might  have  made  some  in- 
quiry as  to  that.    Upon  the  whole,  it  seems  to  me  that 
Halliday  stood  in  the  situation  of  a  trustee  who  had  execut- 
ed the  deed  or  otherwise  accepted  the  trust :  and  therefore 
I  think,  that,  upon  a  proper  indemnity  being  given,  to  the 
satisfaction  of  the  Master,  against  costs,  the  cause  should 
be  allowed  to  proceed,  the  applicant  paying  the  costs 
directed  to  be  paid  by  the  order  of  my  Brother  Coleridge, 
and  also  the  costs  of  this  application. 

The  rest  of  the  Court  concurring — 

Rule  absolute  accordingly  (86). 

(36)  See  Orchard  v.  ConlstiDg,  post,  VoL  7,  p.  414. 
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1843. 
Pritchard  v.  Georoe  Hitchcock.  Tuesday^ 

TJune  6t//, 
HIS  was  an  action  of  assumpsit.     The  declaration  stat-  The  defendant 

ed^  that^  before  the  making  of  the  promise  of  the  defend-  the  plaintiff  the 
ant  thereinafter  mentioned^  the  plaintiff  had  advanced  and  Jebtof  2000/. 
lent  to  one  William  Hitchcock  a  large  sum  of  money,  to  doe  to  him  from 

"^  ,  one  W.  H.,  on 

ii?it^  the  sum  of  1000/.,  and  for  the  purpose  of  securing  to  thei3thof  An- 

the  plaintiff  the  re-payment  of  the  said  sum  of  1000/.  by  Between  the 

the  said  WilUam  Hitchcock,  the  plaintiff  had  made  his  bill  Angiaf.  w.  h! 

of  exchange  in  writing,  bearing  date  the  l^h  of  April,  P^d  *?  <J» 

1841,  and  directed  the  same  to  the  said  William  Hitch-  tomies  aeverai 

cock,  and  thereby  required  the  said  William  Hitchcock  to  J)Sfc*limount- 

pay  to  the  plaintiff  or  his  order,  three  months  after  date  JJJ^^^  "^ 

thereof,  the  sum  of  1000/.,  and  the  said  William  Hitchcock  goarantie, 

which  they 

had  accepted  the  said  bill  of  exchange ;  of  all  which  pre-  leceiTed  in  &- 
mises   the  defendant  before  the  making  of  the  promise  Sb?*Afiat 
thereinafter  mentioned  had  notice :  that,  before  the  making  \^  bmkmptcj 

°    isaaed  against 

of  the  promise  of  the  defendant  thereinafter  mentioned,  w.  H.  on  the 

the  plaintiff  had  advanced  and  lent  to  the  said  William  bcr,  nndSiT^' 

Hitchcock  a  certain  other  sum  of  money,  to  wit,  the  sum  JJjSSISwight" 

of  1000/.,  and  for  the  purpose  of  securing  to  the  plaintiff  "» fc*>«J 

against  the 

the  re-payment  of  the  said  last-mentioned  sum  of  1000/.  plaintiff  and 
by  the  said  WilKam  Hitchcock  to  the  plaintiff,  the  plaintiff  Semoney  so 
had  made  his  certain  other  bill  of  exchange  in  writing,  ^J^  **^^a  tiS 
dated  the  10th  of  May,  1841,  and  had  directed  the  same  it  was  a  pay- 
to  the  said  William  Hitchcock,  and  thereby  required  the  frandoient  pre- 
said  WilUam  Hitchcock  to  pay  to  the  plaintiff  or  his  order,  ^Sftten"^? " 

three  months  after  the  date  thereof,  the  sum  of  1000/.,  btttmptcy. 

In  an  action 

and  the  said  William  Hitchcock  had  accepted  the  said  against  the  de- 

fendant  upon 
his  gnarantiey 
he  pleaded  (amongst  other  pleas)  the  payment  of  the  money  by  W.  H.  and  its  acceptance  by 
the  plaintiff  in  fall  satisfaction  and  discharge  of  the  debt,  &c.— and  that  the  payment  was  not 
a  fraudulent  preference :— Heid,  on  a  general  traverse  of  the  plea  of  payment^  that  the  plaintiff 
was  at  liberty  to  go  into  the  circumstances  in  order  to  shew  that  the  alleged  payment  was  not  a 
Talid  payment  in  satisfisction  of  the  debt,  but  in  eflfect  a  payment  of  money  to  the  uae  of  the  as- 
signees of  W.  H. 

Held  also,  that  the  judgment  in  the  former  action  was  not  condusiYe  evidence  that  the  pay- 
ment by  W.  H.  to  the  pUntiff  was  a  frunduleat  preference. 

I  I  I  2 
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1843.        last-mentioned  bill  of  exchange;  of  all  which  premises 
the  defendant  before  the  making  of  the  promise  therein' 
after  mentioned  had  notice  :  that^  before  the  making  of 
the  promise  of  the  defendant  thereinafter  mentioned,  the 
said  several  bills  were  in  the  hands  of  the  plaintiff,  mine- 
gotiated  and  undue  and  unpaid^  and   the  said  Willum 
Hitchcock  was  minded  and  desirous  of  obtaining  fiirtber 
time  for  the  payment  of  the   said  first-mentioned  Ml 
than  the  time  at  which  the  same  wonld  become  pajsUc 
according  to  the  tenor  and  effect  thereof,  whereof  the 
defendant  before  the  making  of  his  said  promise  thel^ 
inafter  mentioned  had  notice;  and  thereupon,  afterward^ 
and  whilst  the  said  several  bills  so  remained  due  and 
unpaid  and  in  the  hands  of  the  plaintiff  as  aforesaid,  to 
wit,  on  the  17th  of  July,  184,1,  in  consideration  that  the 
Gutrantie.        plaintiff,  at  the  request  of  the  defendant  would  content 
and  agree  not  to  press  the  said  William  Hitchcock  for  pay- 
ment of  the  amount  of  the  said  first-mentioned  bill  of  ex- 
change when  the  same  should  become  due,  and  not  to  ne- 
gotiate such  bill,  and  to  abstain  from  pressing  for  pa/oent 
of  the  amount  thereof,  or  any  part  thereof,  until  the  1^ 
day  of  August  then  next,  the  defendant  thereby  f^^ 
the  plaintiff  to  guarantee  the  payment  unto  the  fimtiS 
on  the  18th  of  August  then  next,  as  well  the  amount  of 
the  said  first-mentioned  bill  of  exchange,  or  so  much  ofthe 
said  amount  as  should  not  have  been  previously  pu^i 
also  the  payment  of  the  amount  of  the  said  secondJ/ ^^' 
tioned  bill  of  exchange :  that  the  plaintiff,  confiding  in^« 
said  promise  of  the  defendant,  and  in  hopes  of  ii«  mtJa^ 
performance  thereof,  did  at  the  time  of  the  making  of  the 
said  promise  of  the  defendant  consent  and  agree  no 
press  the  said  WiUiam  Hitchcock  for  payment  ofthe  amonn* 
of  the  said  first-mentioned  bill  of  exchange  when  the  sam 
became  due  and  payable,  and  did  from  the  time  of 
making  of  the  said  promise  of  the  defendant  abstain  tto 


pressing  the  said  William  Hitchcock  for  the  p»J^< 
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the  amount  thereof  until  the  13th  of  August  next  after  the         1843. 
making  of  the  said  promise^  and  never  did  negotiate  the     ^^[J^i^'^TRD 

said  bills  or  either  of  them:  that  the  said  William  Hitch-     ,      v. 

Hitchcock. 
cock  did  not  pay  to  the  plaintiff  the  amount  of  the  said 

first-mentioned  bill  of  exchange  on  or  before  the  said  first- 
mentioned  bill  of  exchange  became  due  and  payable  ac- 
cording to  the  tenor  and  effect  thereof,  or  on  or  before  the 
said  13th  of  August,  nor  did  nor  would  the  said  William 
Hitchcock  pay  to  the  plaintiff  the  amount  of  the  said  se* 
condly  mentioned  bill  of  exchange  on  or  before  the  sam& 
became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  or  on  or  before  the  said  18th  of  August,  but  therein 
failed  and  made  default;  whereof  the  defendant  then  had 
notice,  and  was  then,  to  wit,  on  the  18th  of  August  in  the 
year  aforesaid,  called  upon  by  the  plaintiff  and  requested 
by  the  plaintiff  to  pay  him,  as  well  the  amount  of  the  said 
first-mentioned  bill  of  exchange,  as  also  the  amount  of  the 
said  secondly  mentioned  bill  of  exchange,  according  to  his 
said  promise;  nevertheless  the  defendant  did  not  nor 
would  when  he  was  so  called  upon  and  requested  by  the 
plaintiff  as  aforesaid  pay  to  the  plaintiff  the  amount  of  the 
said  two  several  bills  of  exchange,  or  any  part  thereof,  but 
then  and  at  all  times  before  the  commencement  of  the  suit 
wholly  neglected  and  refused  so  to  do,  and  the  amount  of 
the  said  several  bills  of  exchange  still  remained  wholly  un- 
paid to  the  plaintiff:  that,  after  the  said  18th  of  August  in  FUt  agiinst 
the  year  aforesaid,  and  before  the  commencement  of  the  ^^^^ 
suit,  to  wit,  on  the  16th  of  September  in  the  year  afore* 
said,  a  certain  fiat  in  bankruptcy  was  duly  issued  and  sued, 
forth  according  to  the  statute  then  in  force  concerning 
bankrupts  against  the  said  William  Hitchcock,  under  which 
the  said  William  Hitchcock  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  duly  declared  and  adjudged  to 
be  a  bankrupt  within  the  true  intent  and  meaning  of  the 
statute  then  in  force  concerning  bankrupts;  and  that  after- 
wards, to  wit,  on  the  4th  of  October  in  the  year  aforesaid,. 
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1843.  William  Cook  the  elder,  Charles  Brown,  Richard  Llewellin, 
and  James  Foster  Grroom  were  duly  appointed  assignees  of 
the  estate  and  effbcts  of  the  said  William  Hitchcock,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  then  accepted  and  took  upon  themselves  the 
oflSce  of  such  assignees :  that,  afterwards,  and  after  the  said 
WiUiam  Cook,  &;c.,  were  appointed  such  assignees  as  afore- 
said, and  after  the  said  13th  of  August  in  the  year  afore- 
said, and  whilst  the  amount  of  the  said  bills  of  exchange 
remained  due  and  unpaid  to  the  plaintiff  as  aforesaid,  and 
after  the  defendant  had  been  called  upon  and  requested  by 
the  plaintiff  to  pay  him  the  amount  of  the  said  several  bills 
of  exchange  as  aforesaid,  and  before  the  commencement  of 
the  suit,  to  wit,  on  the  1st  of  September  in  the  year  afore- 
said, the  said  William  Cook,  &c.,  as  such  assignees  as  afore- 
said, called  upon  and  required  the  plaintiff  to  repay  to  them 
the  said  William  Cook,  &c,  as  such  assignees  as  aforesaid^ 
divers  sums  of  money  amounting  in  the  whole  to  the 
sum  of  2000/.,  theretofore  and  after  the  said  several  bills 
became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  and  between  the  8th  of  August  and  the  1st  of 
September  in  the  year  aforesaid,  and  before  the  date  and 
issuing  of  the  said  fiat,  paid  by  the  said  William  Hitchcock, 
to  the  plaintiff,  as  and  for  payments  in  discharge  of  the  said 
bills,  in  fraud  of  his  other  creditors,  and  by  way  of  fraudu- 
lently preferring  the  plaintiff  to  other  creditors  of  the  said 
William  Hitchcock;  which  the  plaintiff,  in  ignoranee  of 
any  such  fraud  or  fraudulent  preference,  then  refused  to 
repay ;  of  all  which  the  defendant  then  had  notice ;  and 
thereupon  afterwards,  and  whilst  the  amount  of  the  said 
two  several  bills  of  exchange  remained  wholly  unpaid 
by  the  defendant  to  the  -plaintiff  as  aforesaid,  and  after 
the  defendant  had  been  so  called  upon  and  requested  by 
the  plaintiff  to  pay  him  the  same,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  1st  of  April,  1842, 
the  said  William  Cook,  &c.,  as  assignees  as  aforesaid,  com- 
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menced  an  action  in  the  Court  of  Clae^«  Bench  at  West-      .  1843. 
minster'i'  against  the  plaintiff  for  the  recoTery  of  the  aaid 
eums  so  paid  by  the  said  William  Hitchcock  to  the  plain- 
tiff aa  aforesaid;  and  the  plaintiff,  then  and  until  the  reoo- 

,  '  xhc  Action 

vering  of  the  judgment  theranafter  mentioned  being  ignore  was  in  thU 
ant  that  such  payment  liad  been  made  by  the  said  William  cook  v.  ^tch- 
Hitchcock  in  fraud  of  or  by  way  of  such  fraudulent  pre-  ««i,ante,p.34. 
ference  as  afoceMud,  and  he  belieying  that  he  had  a  good 
defence  to  tibe  said  action,  appeared  and  pleaded  to  the 
Baid  aelfi€»ij  and  endeavoured  as  much  as  in  him  lay  to 
defimd  himself  against  the  said  action :  that  the  plaintiff 
defended  the  said  action  at  the  instance  and  request  of  the 
defendant^  and  for  the  benefit  of  the  defendant :  that  such 
proceedings  were  thereupon  afterwards  had  in  the  said  ac- 
tion that  it  was  afterwards,  to  wit^  on  the  19th  of  January, 
1843,  considered  and  adjudged  in  and  by  the  said  Court  of 
Queen's  Bench  at  Westminster,  that  the  said  William 
CJook,  Ssc.,  as  such  assignees  as  aforesaid,  should  recover 
from  the  now  plaintiff  (the  defendant  in  the  said  action)  as 
well  the  said  sum  of  2000/.,  as  also  the  sum  of  406/.  13^.  6d. 
{or  their  costs  and  charges  by  the  said  Court  adjudged  of 
increase  to  the  said  William  Cook,  &c.,  which  said  damages, 
costs,  and  charges  in  the  whole  amounted  to  the  sum  of 
2406/.  13^.  6d,,  and  that  the  now  plaintiff  (the  defendant) 
should  be  in  mercy  &c. ;  as  by  the  record  and  proceedings 
thereof  then  remaining  in  the  said  Court  of  Queen's  Bench 
at  Westminister  more  fully  appeared :  that  the  said  sum  so 
recovered  by  the  said  William  Cook,  &c.,  against  the  now 
plamtiff  and  then  defendant  as  aforesaid  was  recovered  for 
and  in  respect  of  the  same  identical  sums  of  money  as  were 
thereinbefore  stated  to  have  been  paid  by  the  said  William 
Hitchcock  to  the  plaintiff  as  aforesaid :  and  that,  by  reason 
of  the  said  judgment  and  of  the  said  defendant  not  having 
paid  to  the  plaintiff  the  amount  of  the  said  two  several 
bills  of  exchange  or  either  of  them,  or  any  part  thereof, 
according  to  his  said  promise,  the  plaintiff  was  afterwards, 
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Pbitcha&i> 

V, 

Hitchcock. 


First  plea. 
Scooodplea, 


Third  plea. 


Fourth  plea. 


and  after  the  recovery  of  the  said  judgment^  and  before  the 
Commeneement  of  the  smtj  to  wit,  on  the  1st  of  Febraaiy 
in  the  year  last  aforesaid,  called  upon  and  forced  and 
obliged  to  pay  and  actually  did  pay  to  the  said  William 
Cook,  &c.,  as  such  assignees  as  aforesaid,  the  said  sum  of 
2406/.  18s.  6d.  so  recovered  as  aforesaid;  and  the  plaintiff 
was  also  forced  and  obliged  to  incur  and  actually  did  incur 
a  great  expense,  amounting  to  a  large  sum  of  money,  to 
wit,  the  sum  of  800/.,  in  and  about  defending  and  endea-» 
Youring  to  defend  himself  against  the  said  action,  which 
the  plaintiff  was  still  liable  to  pay. 

The  defendant  pleaded — first,  non  assumpsit. 

Secondly — that  the  plaintiff  did  not  consent  or  agree  not 
to  press  the  said  William  Hitchcock  for  payment  of  the 
amount  of  the  said  last-mentioned  bill  of  exchange  when 
the  same  became  due  and  payable,  in  manner  and  form  as 
the  plaintiff  had  aboye  alleged. 

Thirdly— that  the  plaintiff  did  before  the  said  IStii  of 
August  next  after  the  making  of  the  said  promise,  to  wit, 
pn  the  1st  of  August,  1841,  and  on  divers  other  days  and 
times  between  that  day  and  the  said  18th  of  August,  1841^ 
press  the  said  William  Hitchcock  for  payment  of  the 
amount  of  the  said  first-mentioned  bill  of  exchange. 

Fourthly,  that  theretofore,  and  after  the  making  of  the 
said  promise,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  9th  of  August,  1841^  and  on  divers  other  days 
and  times  between  that  day  and  the  1st  of  September, 
1841,  the  said  William  Hitchcock  paid  the  plaintiff,  and 
the  plaintiff  then  accepted  and  received  from  the  said 
William  Hitchcock,  divers  monies  amounting  to  a  laq;e 
9um  of  money,  to  wit,  2002/.  69. 6^.,  in  full  satisfaction  and 
discharge  of  the  said  bills  of  exchange  and  all  damages 
sustained  by  the  plaintiff  by  reason  of  the  non-payment 
thereof;  and  that  he  the  defendant  never  had  notice  that 
the  said  bills  of  exchange  had  not  been  paid  by  the  said 
William  Hitchcock  on  the  said  18th  of  August^  1841|  noy 
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was  ever  requested  to  pay  the  amount  thereof  between  the        1843. 
said  13th  of  August  aforesaid,  on  which  day  the  defendant     p^,tcha»d 
had  such  notice  and  was  called  upon  and  so  required  to  pay     „     v. 

.  Hitchcock. 

the  amount  of  the  said  bills  of  exchange  as  in  the  declara* 

tion  mentioned,  and  the  commencement  of  the  suit  ftc.-^ 

Yerification. 

Fifthly — that  the  said  promise  so  made  by  the  defendant  Fifth  plea. 
as  in  the  declaration  mentioned  was  a  promise  in  writing 
made  and  signed  by  the  defendant,  and  that  the  plaintiff 
theretofore,  and  before  the  commencement  of  the  suit,  and 
before  the  issuing  of  the  said  fiat,  to  wit,  on  the  4th  of 
September,  1841,  did  knowingly  and  intentionally  cancel 
the  said  promise  of  the  defendant,  and  cancel,  destroy,  and 
obliterate  the  defendant's  signature  thereto,  and  did  then 
deliver  up  the  same  so  cancelled  and  with  the  signature  of 
the  said  defendant  so  destroyed^  obliterated,  and  cancelled 
as  aforesaid  to  the  defendant,  as  satisfied,  cancelled,  and 
annulled — verification. 

Sixthly — as  to  so  much  of  the  declaration  as  related  to  Sixth  plea, 
the  non-payment  by  the  defendant  of  the  sum  of  20002.^ 
parcel  of  the  damages  in  the  declaration  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of  the  non-payment 
of  the  said  bills  of  exchange,  and  also  as  to  the  damages 
sustained  by  the  plaintiff  by  reason  of  his  being  called  upon 
and  forced  and  obliged  to  pay  and  having  actually  paid  the 
monies  so  recovered  as  in  the  declaration  mentioned,  and 
as  to  the  damages  sustained  by  the  plaintiff  by  reason  of 
his  being  forced  and  obliged  to  incur  and  having  actually 
incurred  the  said  expense  in  the  declaration  mentioned  in 
and  about  defending  and  endeavouring  to  defend  himself 
against  the  said  action  as  in  the  declaration  mentioned-^ 
that  the  several  payments  in  the  declaration  alleged  to  have 
been  made  by  the  said  William  Hitchcock  were  not  made 
by  the  said  William  Hitchcock  in  fraud  of  his  other  credi* 
tors,  and  by  way  of  fraudulently  preferring  the  plaintiff  to 
other  creditors  of  the  said  William  Hitchcock,  in  manner 
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1843. 


Seyenth  plea. 


Eight  plea. 


Replications. 


To  the  fourth 
plea. 


To  the  fifth 
plea. 


and  form  as  the  plaintiff  had  above  in  his  declaration  in 
that  behalf  alleged ;  ooncludiBg  to  tihe  country. 

Seventhly — as  related  to  tibe  supposed  causes  of  ac« 
tion  in  the  intradactory  part  of  the  last  plea  mentioned 
— that,  at  Hie  time  of  the  said  several  payments  being  so 
made  fay  the  said  William  Hitchcock  to  him  the  plaintiff 
as  aforesaid,  and  also  at  the  time  of  the  commencement  of 
the  said  action  against  him  the  plaintiff  as  in  the  declara- 
tion mentioned,  he  the  plaintiff  well  knew  that  such  pay- 
ments were  made  in  fraud  of  the  said  other  creditors  of  the 
said  William  Hitchcock,  and  by  way  of  such  fraudulent 
preference  as  in  the  declaration  mentioned — ^verification. 

Eighthly — as  related  to  the  same  supposed  causes  of  ac- 
tion in  the  introductory  part  of  the  last  plea  mentioned—- 
that  he  the  defendant  had  not,  at  the  time  of  the  making  of 
the  said  several  payments  by  the  said  William  Hitchcock  in 
discharge  of  the  said  bills,  any  notice  that  such  payments 
or  any  or  either  of  them  or  any  part  thereof  was  or  weve 
made  in  fraud  of  the  other  creditors  of  the  said  William 
Hitchcock,  and  by  way  of  fraudulently  prefinring  the 
plaintiff  to  the  other  creditors  of  the  said  William  Hitch- 
cock— verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and 
sixth  pleas,  and  replied — 

To  the  fourth  plea — ^that  the  said  WiUiam  Hitchcock  did 
not  pay  to  the  plaintiff,  nor  did  the  plaintiff  accept  and 
receive  fropi  the  said  William  Hitchcock,  the  said  several 
sums  of  money  in  the  said  fourth  plea  mentioned  in  full 
satisfoction  and  discharge  of  the  said  bills  of  exchange  and 
all  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof;  and  that  the  defendant  had  notice  of 
the  non-payment  thereof,  in  manner  and  form  as  the  plain- 
tiff had  above  in  his  declaration  in  that  behalf  alleged — 
concluding  to  the  conntry.     Issue. 

To  the  fifth  plea — ^that  the  plaintiff  did  not  cancel  the 
said  promise  in  the  declaration  mentioned,  or  canceli  de- 
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stroy,  or  obliterate  the  defendant's  aignatore  thereto,  or        1843. 
deliver  the  same  so  cancelled  as  in  the  said  fifth  plea    pjuxchaiid 
mentioned,  in  manner  and  form  as  the  defendant  had  above    ,,     ^' 

UlTCBCOCK. 

in  his  said  fifth  plea  alleged — concluding  to  the  country. 
Issue. 

To  the  seventh  plea — ^that  the  plaintiff  did  not  know  that  To  the  serenth 
the  said  payments  in  that  plea  mentioned  were  made  in  ^  ^' 
fraud  of  the  other  creditors  of  the  said  William  Hitchcock, 
by  way  of  fraudulent  preference,  in  manner  and  form  as 
the  defendant  had  above  in  his  said  seventh  plea  in  that 
behalf  alleged — concluding  to  the  ooantry.    Issue. 

To  the  kit  plfiA — that  tlie  defendant  had,  at  the  time  of  To  the  eighth 
tibe  naktng  of  the  said  several  payments  by  the  said  Wil--  ^ 
liam  Hitchcock  in  dischax^  of  the  said  bills,  notice  that 
such  payments  and  each  and  every  of  them,  were  made  in 
fraud  of  the  creditors  of  the  said  WiUiam  Hitchcock,  and 
by  way  of  fraudulently  preferring  the  plaintiff  to  the  other 
creditors  of  the  said  William  Hitchcock — concluding  to 
the  country.    Issue. 

The  cause  was  tried  before  Lord  Denman,  at  the  last 
Spring  Assizes  for  the  county  of  Surrey. 

William  Hitchcock  (the  brother  of  the  defendant)  down 
to  the  time  of  his  bankruptcy  in  September,  1841,  carried 
on  the  business  of  a  linen-draper  in  Eegent  Street.  In 
the  month  of  July  in  that  year  he  was  indebted  to  the 
plaintiff  in  the  sum  of  2000/.  for  money  lent,  the  only 
securities  for  which  held  by  the  plaintiff  were  two  bills  of 
exchange  each  for  1000/.,  one  of  which  was  on  the  eve  of 
becoming  due,  and  the  deposit  of  the  lease  of  William 
Hitchcock's  premises  in  Regent  Street.  Being  unable  to 
take  up  the  first  bill,  William  Hitchcock  applied  to  the 
plaintiff  to  renew  it,  which  the  latter  consented  to  do  on 
having  the  guarantie  of  the  defendant  for  the  payment  of 
both  bills.    The  guarantie  was  as  follows : 

''In  consideration  of  your  consenting  and  agreeing  not  Guarantie. 
to  press  for  immediate  payment  of  the  amount  of  a  cei*tain 
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1843.  bill  of  exchange  for  the  sum  of  10002.,  dated  the  19th  day 
of  April  now  last,  and  drawn  by  yon  upon  and  accepted 
by  my  brother  William  Hitchcock,  and  now  in  your  hands, 
when  the  same  shall  become  due,  and  not  to  negotiate 
such  bill,  and  to  abstain  from  pressing  for  payment  of 
such  amount,  or  any  part  thereof,  until  the  l&th  day  of 
August  next  (being  the  day  on  which  a  certain  other  bill 
of  exchange  for  the  sum  of  1000/.,  dated  the  10th  of  May 
now  last,  and  likewise  drawn  by  my  said  brother  upon  and 
accepted  by  you  (37),  and  now  in  your  hands,  will  become 
due),  I  do  hereby  guarantie  the  payment  unto  you  on  the 
said  18th  day  of  August  next,  as  well  the  amount  of  the 
said  first-mentioned  bill  of  exchange,  or  so  much  of  such 
amount  as  shall  not  have  been  then  previously  paid,  as  also 
of  the  amount  of  the  said  secondly  mentioned  biQ  of  ex- 
change.   Dated  the  17th  July,  1841. 

(Signed)  "  George  Hitchcock.^' 
Paymenti  by         The  amount  of  these  bilb  was  paid  by  William  Hitch* 
to  tS'pSitttiff.  ^^^^  *^  *^®  plaintiff's  attornies  in  several  payments  as  fol- 
low :— On  the  9th  of  August,  1841,  200/. ;  on  the  18th, 
200^  and  600/. ;  on  the  28th,  590/. ;  and  on  the  81st,  400/, 
and  10/.,  and  likewise  2/.  6^.  6d.,  for  interest  from  the 
time  the  bills  became  due  till  payment.    The  first  of  these 
payments  was  made  without  any  previous  demand ;  and 
the  others  without  any  real  pressure. 
IniolTenoy  and      At  the  time  these  several  payments  were  made,  William 
ba^o^^^  of    Hitchcock  was  in  a  state  of  hopeless  insolvency ;  several 
W.  Hitchcock,  creditors  were  suing  him ;  and  between  the  29th  of  July 
and  the  6th  of  September  notices  under  the  1  &  2  Vict, 
c.  110,  s.  8,  were  served  upon  him  by  eight  different  ere* 
ditors,  to  all  of  which  he  gave  bail:  and  he  afterwards 
committed  an  act  of  bankruptcy,  by  executing  an  assign- 
ment of  his  effects  for  the  benefit  of  his  creditors,  upon 
which  a  fiat  issued  against  him  on  the  16th  of  September. 

(37)  This  18  an  error :  it  should  be  **  drawn  by  you  upon  and  accepted 
by  my  said  brother.*' 
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The  assignees  brought  an  action  against  the  plaintiff  to  i84d. 
recover  back  the  money  so  paid  to  him  by  the  bankrupt^ 
on  the  ground  that  the  pajrments  were  made  by  way  of 
fraudulent  preference  in  contemplation  of  bankruptcy.  In 
that  action  the  assignees  obtained  a  verdict  for  2002/.  6s.  6d., 
which  amount^  together  with  406/,  18s.  6d.  for  oosts^  the 
plaintiff  afterwards  paid. 

On  the  present  occasion^  it  being  objected  on  the  part 
of  the  defendant  that  the  allegation  in  the  declaration  that 
a  fiat  dufy  issued  against  William  Hitchcock^  and  that  he 
was  thereupon  duly  adjudged  and  declared  a  bankrupt^ 
only  amounted  to  a  formal  allegation  of  bankruptcy.  Lord 
Denman  refused  to  receive  any  evidence  to  prove  the  bank* 
ruptcy :  and  in  summing  up  the  case  to  the  jury,  his  lord- 
ship treated  the  fourth  issue  as  one  of  fact  merely,  whether 
the  payments  at  the  time  they  were  made  were  made  and 
received  in  satisfaction ;  and,  as  to  the  sixth  issue,  he  told 
them  generally,  that,  if  the  payments  were  the  result  of 
pressure  (not  instructing  the  jury  aa  to  the  degree  of  pres* 
sure  requisite),  there  was  no  fraudulent  preference :  and, 
under  his  lordship's  direction  the  jury  found  for  the  plain- 
tiff on  the  first,  second,  third,  fifth,  and  seventh  issues,  and 
for  the  defendant  on  the  fourth,  sixth,  and  eighth  issues. 

Wilde,  Seijeant,  in  Easter  Term  last,  on  the  part  of  the 
plaintiff,  obtained  a  rule  nisi  to  enter  the  verdict  for  him 
on  the  fourth  issue,  pursuant  to  leave  reserved  to  him  at 
the  trial ;  for  judgment  non  obstante  veredicto  on  the  issue 
on  the  sixth  plea ;  or  for  a  new  trial,  on  the  grounds  of 
misdirection,  the  improper  rejection  of  evidence,  and  that 
the  verdict  was  against  the  weight  of  evidence. — He  sub- 
mitted that  the  evidence  of  the  recovery  by  the  assignees 
in  the  action  against  the  present  plaintiff  shewed  that  the 
payment  alleged  in  the  fourth  plea  was  not  in  any  legal 
sense  a  valid  payment  to  support  that  issue,  and  that  it 
was  not  competent  to  the  defendant  to  re-try  the  question 


862  IN  THB  COMMON  ^L«A8^ 

1843.  of  frandnlent  preference  in  Hob  action :  and  he  referred  to 
Perrinff  v.  Tktcker,  8  M.  ft  P.  5B8,  NighHngale  y.  WiUcock^ 
son,  5  M.  &  R.  129, 10  B.  &  C.  202,  and  Cook  r.  Ropers,  7 
Bing.438,  5M.ftP.853. 

JBcmpas,  Serjeant,  {Peacock  was  with  him),  now  shewed 
eanse. — ^The  fourth  is  the  material  issue.  The  question  is 
whether,  the  money  having  been  paid  and  accepted  in 
satisfaction  of  the  debt  for  which  the  guarantie  was  given, 
it  was  competent  to  the  plaintiff  under  this  issue  to  give 
in  evidence  the  fact  of  the  assignees  having  afterwards  re- 
covered it  back  on  the  ground  that  the  payments  were 
made  in  fraud  of  the  other  creditors  of  the  bankrupt,  or 
whether  these  facts  should  not  have  been  pleaded  specially 
by  way  of  confession  and  avoidance.  It  is  submitted  that 
the  learned  Judge  correctly  ruled  that  this  issue  only 
raised  the  mere  question  of  fact  whether  the  bankrupt  paid 
and  the  plaintiff  at  the  time  received  the  money  in  satis- 
faction. [Maute^  J. — You  would  liken  this  to  a  plea  of 
release,  and  an  issue  taken  upon  it,  and,  there  being  a  re- 
lease in  fact,  an  attempt  to  shew  under  that  issue  that  the 
release  was  obtained  by  fraud  ?]  Exactly  so.  The  case  of 
MarstoH  v.  JUen,  8  M.  ft  W.  494,  bears  some  analogy  to 
the  present :  there,  to  a  declaration  on  a  bill  of  exchange 
drawn  by  J.  H.  upon  and  accqpted  by  the  defendant,  alleg- 
ing that  J.  H.  indorsed  it  to  E.  M.,  and  E.  M.  indorsed  it 
to  the  plaintiff,  the  defendant  pleaded  that  J.  H.  did  not 
indorse  the  bill  to  E.  M. :  at  the  trial,  J.  H.  proved  that 
the  name  J.  H.  written,  on  the  back  of  the  bill  was  writ- 
ten by  himself,  that  he  had  received  the  bill  as  the  account- 
ant to  the  Imperial  Bank  for  a  debt  due  to  the  bank,  and 
that,  after  writing  his  name  on  it,  he  had  delivered  it  to 
W.  M.,  who  was  also  employed  in  the  bank,  to  be  kept 
by  him  for  the  bank  :  £.  M.  proved  that  he  had  received 
the  bill  from  W.  M.,  as  he  said,  for  value,  and  indorsed 
and  delivered  it  for  value  to  bis  father,  the  plaintiff;  the 


TRINITY  TERM,  6  VICTORIA. 

defendant  proposed  to  controYert  this,  and  to  shew  that         1843. 
both  E.  M.  and  the  plaintiff  received  the  bill  with  full     p„^hab 

knowledge  of  the  fraud  committed  by  W.  M.  in  handing  *• 

Hitchcock  • 
over  the  bill:  the  Judge  rejected  this  evidence  as  inad- 
missible under  the  plea  denying  J.  H.'s  indorsement,  and 
the  plaintiff  obtained  a  verdict :  and  on  a  motion  for  a 
new  trial  it  was  held  that  the  evidence  tendered  ought  to 
have  been  received,  as,  if  the  fact  stated  had  been  fully 
proved,  the  jury  ought  to  have  found  for  the  defendant  on 
the  issue  that  J.  H.  did  not  indorse  the  bill  to  E.  M. ;  for, 
although  there  was  an  indorsement  on  the  bill,  there  was 
no  valid  delivery  by  J.  H.,  or  by  any  authority  from  him, 
and  so  no  complete  transfer  by  indorsement  to  W.  M. 
[itfaufe,  J. — The  plaintiff  here  says  that  the  money  was 
not  in  fact  received  in  satisfaction  of  his  debt,  but  that  it 
was  received  to  the  use  of  the  assignees.]  It  was  in  fioct 
received  by  the  plaintiff  in  satis&ction :  he  did  not  receive 
it  as  a  mere  depositary.  [Maule,  J. — ^There  is  no  doubt 
this  was  money  had  and  received  to  the  use  of  the  as- 
signees :  if  that  be  so  as  between  the  assignees  and  the 
plaintiff,  is  it  not  equally  true  as  between  the  plaintiff  and 
the  defendant  ?  Suppose  the  replication,  instead  of  taking 
issue  as  it  does,  had  set  out  the  legal  result,  that,  though 
true  it  was  that  the  money  was  paid  to  the  plaintiff,  yet  he 
received  it  to  the  use  of  the  assignees?}  That  clearly 
would  be  a  bad  replication.  [Mattie,  J. — And,  why  ?  Be* 
cause  it  would  amount  to  a  denial  of  the  payment  having 
been  made  and  received  in  satisfaction.]  The  plaintiff  here 
seeks  to  enter  a  verdict  upon  the  fourth  issue :  that  cannot 
be,  the  jury  having  fotmd  upon  the  sixth  issue  that  there 
was  no  fraudulent  preference.  [Maule,  J. — ^The  banknqptqr 
not  having  been  proved.]  The  verdict  and  judgment  in 
the  former  action,  being  res  inter  alios  acta,  was  no  evi- 
dence against  the  present  defendant.  Besides,  by  the  re- 
ceipt of  the  money  by  the  plaintiff,  the  right  of  the  surety 
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1843.        to  resort  to  the  principal  debtor  was  suspended :  and  the 
PritchIiid     '®^V*  ®^  ^^^  money  was  the  plaintiff's  own  voluntary  act 


V. 

Hitchcock* 


Jf^Ude  and  ChanneU^  SerjeantSi  in  support  of  the  rale. — 
The  fourth  plea  is  pleaded  as  a  bar  to  the  action ;  and  it 
must  be  taken  to  import  such  a  payment  as  will  bar  the 
plaintiff's  demand.  The  recovery  by  the  assignees  operated 
a  complete  rescision  of  the  payment  ab  initio :  the  money 
handed  over  to  the  plaintiff's  attorney  was  not  the  money 
of  the  bankrupt^  nor  did  it  satisfy  the  debt  due  to  the 
plaintiff.  The  subsequent  events  shewed  that  it  was  in 
point  of  law  a  payment  to  the  use  of  the  assignees.  It  is 
said  this  ought  to  have  been  specially  replied.  This  is 
a  fallacy;  for^  whatever  facts  you  put  upon  the  record, 
the  result  would  be  a  simple  denial  of  payment.  [Maule, 
J. — ^After  issue  taken  on  a  general  traverse,  I  apprehend 
it  is  not  open  to  the  defendant  to  object  that  there 
ought  to  have  been  a  special  traverse.]  The  argument 
on  the  other  side  proceeds  upon  the  notion  that  this  is 
not  a  plea  in  bar  of  the  action.  Suppose  in  an  action 
upon  an  award,  the  defendant  to  plead  no  award  made, 
or,  in  an  action  upon  an  annuity  deed,  the  non-inrolment 
of  a  memorial;  would  not  these  pleas  be  sustained  by 
shewing  in  the  one  case  that  the  award  was  defective,  and 
in  the  other  that  the  inrolment  was  not  in  conformity  with 
the  statute,  and  therefore  no  award,  and  no  inrolment?  In 
ffitf  V.  7%e  Manchester  Watertoorks  Company,  2  N.  &  M.  573, 
5  B.  &  Ad.  866,  in  debt  on  bond  against  a  corporate  com- 
pany, it  was  held,  that,  where  it  is  shewn  that  the  bond  has 
been  sealed  with  the  seal  of  the  company  by  the  proper 
officer,  it  is  competent  to  the  defendant,  under  the  plea  of 
non  est  factum,  to  prove  that  several  of  the  requisitions  of 
the  act  necessary  to  the  validity  of  the  execution  have  not 
been  complied  with.  IMaule,  J.— Can  you  have  a  verdict 
on  the  fourth  issue?    Can  you  ^ay  more  than  that  the  evi- 
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dence  offered  in  support  of  the  fourth  plea  should  not  have 

been  left  to  the  jury?]     The  verdict  in  the  former  action 

was  conclusive  as  against  this  defendant  to  shew  that  there     .,     ^^ 

Hitchcock* 

was  no  valid  payment.  It  was  not,  as  is  suggested,  res  inter 
alios  acta.  As  regards  a  surety,  the  transactions  between 
the  principal  debtor  and  the  creditor  are  not  transactions 
between  strangers.  Suppose  a  recovery  against  the  surety, 
and  an  action  brought  by  him  against  the  principal  debtor, 
could  it  be  said  that  the  judgment  in  the  former  action  was 
res  inter  alios  acta?  [Coliman,  J. — ^Do  you  go  the  length  of 
saying  that  the  present  defendant  would  be  bound  by  the 
fimner  verdict,  even  though  it  had  passed  against  the 
plaintiff  by  gross  negligence?]  Certainly  not :  if  the  former 
verdict  had  been  the  result  of  gross  negligence  or  any  mis* 
carriage  on  the  plaintiff's  part,  that  might  have  been  shewn* 
But  it  is  submitted  that  it  is  not  competent  to  the  surety 
to  re-try  a  question  that  has  abready  been  fairly  and  bon& 
fide  tried  and  disposed  of;  and  that  the  former  verdict  is 
condnsive  as  to  the  question  whether  or  not  the  biUs  were 
really  paid  by  the  bankrupt.  [Cresswell,  J. — How  could 
the  record  in  the  former  action  shew  the  ground  upon 
which  the  action  proceeded?]  It  was  competent  to  the 
plaintiff  to  produce  the  record  and  to  shew  that  the  money 
had  and  received  in  that  case  was  the  money  alleged  to 
have  been  paid  and  received  in  satisfaction  of  these  biDs. 

TiNDAL,  C.  J. — ^The  principal  question  in  this  case  arises 
upon  the  issue  which  has  been  taken  on  the  fourth  plea. 
That  plea  states,  that,  after  the  making  of  the  promise, 
and  before  the  commencement  of  the  suit,  William  Hitch** 
cock  paid  the  plaintiff,  and  the  plaintiff  then  accepted  and 
received  fiK>m  the  said  William  Hitchcock,  divers  monies 
amounting  to  a  large  sum  of  money,  to  wit,  2002/.  69.  6d., 
in  fiiU  satisfaction  and  discharge  of  the  said  bills  of  ex- 
change and  all  damages  sustained  by  the  plaintiff  by 
reason  of  the  non-payment  thereof;  and  that  the  defend- 
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1843.  ant  never  had  notice  that  the  said  bills  of  exchange  haci 
not  been  paid  by  the  said  William  Hitchcock  on  the  said 
18th  of  August,  1841,  nor  was  ever  requested  to  pay  the 
amount  thereof  between  the  said  13th  of  August  aforesaid, 
on  which  day  the  defendant  had  such  notice,  and  was 
called  upon  and  so  required  to  pay  the  amount  of  the  said 
bills  of  exchange  as  in  the  declaration  mentioned,  and  the 
commencement  of  the  suit.  The  replication  to  this  plea 
denies  that  William  Hitchcock  paid  to  the  plaintiff  or  that 
the  plaintiff  accepted  and  received  from  him  the  several 
sums  of  money  in  the  fourth  plea  mentioned  in  full  satis- 
faction and  discharge  of  the  said  bills  of  exchange  and  of 
aU  damages  sustained  by  the  plaintiff  by  reason  of  the 
non-payment  thereof;  and  avers  that  the  defendant  had 
notice  of  the  non-payment,  in  manner  and  form  as  in  the 
declaration  alleged.  The  question  is,  whether,  under  that 
general  traverse  of  the  fourth  plea,  the  plaintiff  was  at 
liberty  to  give  in  evidence  circumstances  that  had  taken 
place  since  the  payment  of  the  money  to  shew  that  it  was 
not  a  real  payment  and  acceptance  in  satisfaction.  Upon 
the  best  consideration  I  am  able  to  bring  to  this  question, 
I  am  of  opinion  that  he  was  at  liberty  so  to  do.  Of  the 
fact  of  payment  there  was  no  doubt;  and  there  could  be 
as  little  doubt  that  it  was  received  at  the  moment  in  satis- 
faction of  the  debt.  But,  from  subsequent  circumstances^ 
it  turned  out  that  this  payment  was  perfectly  illusory — 
that  the  money  was  not  the  money  of  the  debtor,  but  of 
third  persons^  vis.  his  assignees,  and  therefore  became  in 
the  hands  of  the  plaintiff  money  had  and  received  to  their 
use.  Suppose  the  plaintiff  had  replied  the  &cts,  con- 
cluding with  a  special  traverse  that  the  money  was  ac- 
cepted in  satisfaction,  it  could  only  amount  to  a  simple 
denial  of  payment  as  alleged.  In  Cumber  v.  fVane,  1  Str. 
426,  it  was  held  that  giving  a  note  for  6/.  cannot  be 
pleaded  as  a  satisfaction  for  16/.  And  Pratt,  C.  J.,  said : 
'^  We  are  all  of  opinion  that  the  plea  is  not  good,  and 
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therefore  the  judgment  must  be  affirmed  :  as  the  plaintiff  1843 
had  a  good  cause  of  action,  it  can  only  be  extinguished  by 
a  satisfaction  he  agrees  to  accept;  and  it  is  not  his  agree- 
ment alone  that  is  sufficient,  but  it  must  appear  to  the 
Court  to  be  a  reasonable  satisfaction,  or,  at  least,  the  con- 
trary must  not  appear,  as  it  does  in  this  case*''  So,  here, 
I  think  the  real  facts  might  be  given  in  evidence  to  shew 
that  in  point  of  law  there  was  no  payment  at  alL  With 
regard  to  the  judgment  in  the  former  action,  I  am  of 
opinion  that  it  was  not  conclusive  against  the  surety.  He 
was  no  party  to  that  record,  and  had  no  right  to  interfere. 
It  was  evidence,  and  ought  to  have  been  received ;  but  it 
was  not  binding  and  conclusive.  I  therefore  think  the 
cause  must  go  down  again. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  In  substance 
there  was  no  payment  in  satisfaction  of  the  debt.  The  case 
of  Cumber  v.  Wane  is  very  much  in  point :  the  only  dif- 
ference between  that  and  the  present  is,  that  there  it  ap- 
peared by  the  record  that  there  had  been  no  satis&ction ; 
here,  by  the  evidence.  The  allegation  of  payment  implies 
a  payment  of  money  which  the  party  has  a  right  to  dis- 
pose of  and  the  recipient  a  right  to  retain.  Upon  the  other 
point,  I  agree  with  the  Lord  Chief  Justice  in  thinking  that 
the  judgment  in  the  former  action,  though  admissible  as  a 
medium  of  proof  to  shew  that  the  money  paid  had  been 
recovered  back  by  the  assignees  of  William  Hitchcock,  was 
not  conclusive  evidence  of  the  falsity  of  the  allegation  that 
the  money  was  the  money  of  the  payer.  The  defendant 
had  a  right  to  contest  that :  he  had  a  right  to  shew,  if  he 
could,  that  t  he  recovery  against  the  present  plaintiff  in  that 
action  took  place  in  consequence  of  some  neglect  or  of  a 
miscarriage  in  point  of  law. 

Maule,  J. — I  am  also  of  opinion  that  there  should  be  a 
new  trial  in  this  case.    The  substance  of  the  allegation  in 
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1843.  the  fourth  plea  is^  that  William  Hitchcock  paid  and  the 
plaintiff  accepted  and  received  the  money  in  satisfaction  of 
the  bills :  the  most  material  part  of  the  allegation  is^  not 
the  payment,  bnt  the  acceptance  of  the  money  in  satis- 
faction. I  think  the  evidence,  if  admitted,  wonld  have 
shewn  that  the  money  was  not  received  by  the  plaintiff 
in  satisfaction  of  the  debt,  but  that  ifc  was  received  to  the 
nse  of  the  assignees*  It  was  aflSrmative  matt^  tending 
to  substantiate  the  negative  of  that  which  the  defendant 
alleged  in  his  plea;  and  therefore  adndssible.  There  was 
no  necessity  for  giving  colour.  I  do  not  think  the  plain- 
tiff is  entitled  to  enter  a  verdict,  because  I  do  not  think 
the  judgment  in  the  former  action  conclusive.  The  jury 
in  this  case  may  be  of  opinion  that  the  assignees  ought 
not  to  have  recovered  in  the  former  action.  It  may  be  a 
hard  case.  It  often  happens  that  evil  is  done  by  juries 
taking  wrong  views :  for  instance,  in  an  action  on  a  marine 
poliqr,  the  underwriters  may  have  a  verdict  on  a  plea  al- 
leging the  non-communication  of  a  material  fact;  in  a 
subsequent  action  against  the  broker  for  negligence  in 
not  making  the  necessary  communication,  the  jury  might 
think  differently  from  the  jury  in  the  former  case.  But 
that  cannot  be  helped.  I  do  not  think  the  verdict  con- 
clusive, nor  indeed  any  evidence  at  all  against  this  defend- 
ant of  the  &ct  of  the  money  having  been  received  to  the 
use  of  the  assignees. 

Cbesswell,  J.,  concurred. 

Bule  absolute  for  a  new  trial. 
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Susanna  Kino  v.  Sarah  Orebnhill.  Friday, 

TJune  9lh, 
HIS  was  au  action  of  covenant.  The  declaration  stated  By  a  mortage- 
thatj  theretofore,  to  wit,  on  the  I3th  of  February,  1834,  the  appi^oa 
by  an  indenture  then  made  between  John  Greenhill  of  the  ^VSat**M*a 

first  part,  the  defendant  of  the  second  part,  and  the  plain-  farther  i^uce- 

ment  to  the 

tiff  of  the  third  part  [profert],  after  reciting,  amongst  other  mortgagee  to 
things,  that  the  said  John  Greenhill  had  applied  to  the  mJ^;^ the  de- 
plaintiff  to  lend  him  the  sum  of  600/.  at  interest,  upon  the  J^^\^. 
security  of  a  certain  mortgage  in  the  said  indenture  men-  Tenant /or  the 

111  *  •  1  due  payment  qf 

tioned,  and  also  an  assignment  of  certain  personalty  as  a  the  nUerett-- 
collateral  security,  which  the  plaintiff  had  agreed  to  do,  and  ^^^tShto 
that,  as  a  further  inducement  to  the  plaintiff  to  advance  W  ^^«  P™?^- 
the  said  600/.,  the  defendant  had  agreed  to  covenant  for  terest  for  the 
the  due  payment  of  the  interest — the  defendant  did  cove-  ^^o(  5//for 
nant  with  the  plaintiff  that  the  defendant  and  the  said  Se'^JI^on  tte 
John  Greenhill,  or  one  of  them,  their  or  some  or  one  of  i3th  of  Feb- 

nury,  1835 ;" 

their  heirs,  executors,  admmistrators,  or  assigns,  should  and  the  defend- 

and  would,  during  the  continuance  of  that  the  then  pre-  i.  ti^^^l^lhe 

sent  mortgage  securities,  well  and  truly  pay  or  cause  to  be  fhc^^OTtea"** 

paid  unto  the  plaintiff  the  interest  to  become   due  in  or  one  of  them, 

respect  of  the  said  principal  sum  of  600/.,  after  the  rate  of  or  one  of  their 

5/.  per  centum  per  annum,  by  two  even  half-yearly  pay-  JjJ,"/d  and 

ments,  on  the  13th  of  August  and  the  18th  of  February,  would,  durmy 

the  conttHH' 

tree  from  all  deductions  whatsoever ;  as  by  the  said  inden-  anee  qfthe 
ture  fully  appeared:  Breach  —  that,   although  the  said  ^^gete^^ty, 
mortgage  security  was  from  the  making  thereof  to  the  ''^^^^*™*L 
commencement  of  the  suit,  and  was  still  in  continuance,  be  paid  onto 
and  the  said  principal  sum  of  600/.  had  never  been  paid,  gee,  her  exe- 

cutora,  &c., 
the  interest 
to  become  dae  in  respect  of  the  said  principal  sum,  after  the  rate  of  5/.  per  cent  per  ammm^ 
by  two  even  half-yearly  payments,  on  the  13th  of  August  and  the  13th  of  February,  free  from 
all  deductions  whatsoever :"  the  indenture  also  contained  the  usual  power  of  sale  in  defoult  of 
payment  of  principal  and  interest  on  tix  montht'  notice: — Held,  that  the  ooyenant  of  the 
defendant  was  not  limited  to  the  two  first  half-years'  interest. 

The  breach  alleged,  that,  on  a  certain  day  which  had  elapsed  before  the  commencement  of  the 
suit,  to  wit,  on  the  13th  of  August,  1842,  there  became  and  was  and  still  was  due  and  owing,  for 
and  in  respect  of  divers,  to  wit,  six  half-years'  interest  of  a<id  upon  the  said  principal  som,  % 
Uiiga  1001  of  money,  to  wit,  90/.,  which  had  not  been  paid  ;'^Ueld,  sufficient. 
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1843.  ^  and  that,  on  a  certain  day  which  had  elapsed  before  the 
commencement  of  the  suit,  to  wit,  on  the  I8th  of  Augost, 
1842,  there  became  and  was  and  still  was  due  and  owing, 
for  and  in  respect  of  divers,  to  tvit,  six  half-years'  interest 
of  and  upon  the  said  principal  sum  of  600/.,  a  large  sum 
of  money,  to  unt,  90/. ;  yet  no  part  of  the  said  sum  of  9X. 
had  ever  yet  been  paid,  &c. 
Special  de-  The  defendant  craved  oyer  of  the  said  indenture,  and  it 

indentn  of  ^*^  ^^^^  ^  ^®^  ^^  these  words : — This,  indenture  made 
isthPcbroary,  the  18th  of  February,  1884,  between  John  Greenhill,  of 
&C.,  of  the  first  part,  Sarah  Greenhill,  of  &c.,  of  the 
second  part,  and  Susanna  King,  of  ftc.,  of  the  third  part : 
Whereas  William  Greenhill,  late  of  &;c.,  deceased^  being 
seised  to  him  and  his  heirs  in  fee-simple  of  and  in  divers 
Radtolofthe  freehold  and  copyhold  estates,  duly  made  and  published 
GrmhiU.  ^^  ^^^  ^^  <^d  testament  in  writing  executed  by  him  in 
the  presence  of  and  attested  by  three  witnesses,  and  bear* 
ing  date  on  or  about  the  19th  of  May,  1881,  whereby  he 
devised  and  bequeathed  unto  his  son  Henry  Greenhill, 
his  son  in  law  Charles  Sayer,  and  his  son  WiUiam  Wick- 
ham  Greenhill,  his  executors  and  trustees  thereinafter 
appointed,  all  his  real  and  personal  estate  whatsoever  and 
wheresoever,  to  hold  to  them,  their  heirs,  executors,  and 
administrators,  upon  trust  to  permit  and  suffer  his  wife, 
the  said  Sarah  Greenhill,  to  reside  in  and  to  have  the  entire 
use  and  enjoyment  of  his  present  residence,  and  all  the 
household  furniture  and  other  effects  in  and  about  the 
same,  for  and  during  the  term  of  her  natural  life;  and 
also  to  permit  and  suffer  her  during  the  term  of  her  natural 
life  to  have,  use,  and  enjoy  all  such  lands  as  were  in  his  own 
occupation,  with  all  the  live  and  dead  stock  and  implements 
of  husbandry  used  in  cultivating  the  same,  and  to  receive 
and  take  to  and  for  her  own  use  and  benefit  all  the  rents, 
issues,  and  profits  arising  therefrom,  or  from  any  other 
lands,  messuages,  or  tenements  belonging  to  him,  and  all 
the  interest,  dividends,  and  produce  arising  from  any  mo- 
nies in  the  funds  or  otherwise  belonging  to  him,  with  all 
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teady  money  which  he  might  possess  at  the  time  of  his  1843« 
decease,  subject  nevertheless  to  the  payment  of  the  in- 
terest from  time  to  time  accruing  due  in  respect  to  any  in- 
cumbrances upon  his  real  estate,  and  of  all  his  gust  debts 
and  fiineral  and  testamentary  expenses;  and,  from  and 
after  the  decease  of  his  said  wife,  upon  further  trust  to 
make  sale  and  dispose  of  all  and  singular  his  said  real 
estate,  and  also  of  such  part  of  his  personal  estate  as  should 
not  consist  of  money,  either  by  public  auction  or  private 
eontract,  for  the  best  price  or  prices  and  in  such  manner 
as  to  them  his  said  executors  and  trustees  should  seem 
meet,  and  should  stand  possessed  of  and  interested  in  the 
monies  to  arise  from  sale  of  his  said  real  and  personal  es- 
tate or  otherwise,  and,  after  payment  thereout  of  all  and 
every  the  expenses  attending  the  sale  thereof,  to  pay  the 
same  and  every  part  thereof  unto  and  amongst  his  sons  the 
said  John  Greenhill,  the  said  William  Wickham  Green-i 
hill,  and  Henry  Greenhill,  and  his  daughters  Mary  Ann 
Webb,  Anna  Maria  Sayer,  and  Sarah  Dyer,  in  equal  pro- 
portions^ share  and  share  alike :  And  whereas  the  said  tes*  Ckxlidi. 
tator,  by  a  codicil  to  his  said  will,  likewise  executed  in  the 
presence  of  and  attested  by  three  witnesses,  and  bearing 
even  date  therewith,  the  said  testator  appointed  his  said 
son  John  GreenhiU  a  co-executor  and  trustee  with  his 
other  executors  and  trustees:  And  whereas  the  said  testator 
departed  this  life  on  or  about  the  24th  of  February,  1832, 
without  revoking  or  altering  his  said  will  otherwise  than 
appears  by  the  said  recited  codicil,  and  without  having  in 
anywise  revoked  such  codicil :  and  the  said  will  and  codi-* 
cil  were  duly  proved  by  all  the  said  executors  in  the 
Prerogative  Court  of  Canterbury  on  the  10th  of  Aprils 
in  the  same  year :  And  whereas  the  said  John  GreenhiU  Applintioii  tot 
hath  applied  to  and  requested  the  said  Susanna  King  to 
lend  him  the  sum  of  600/.  at  interest  upon  the  security 
of  a  mortgage  of  all  his  interest  upon  his  said  deceased 
father's  will,  and  also  on  an  assignment  of  certain  per<« 
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1843.  sonalty  as  a  collateral  security^  which  the  said  Sosaniui 
King  has  agreed  to  do :  And  whereas^  as  a  fnrther  in-' 
ducement  to  the  said  Susanna  King  to  advance  the  said 
600/.,  the  said  Sarah  Greenhill  has  agreed  to  covenant 
Testatam.  for  the  due  payment  of  the  interest:  Now  this  inden- 
ture witnesseth,  that,  in  pursuance  of  the  said  agree* 
ment,  and  for  and  in  consideration  of  the  sum  of  600/* 
of  lawful  money  of  Great  Britain  by  the  said  Susanna 
King  to  the  said  John  Oreenhill  in  hand  well  and  truly 
paid  at  or  immediately  before  the  sealing  and  delivery  of 
these  presents  (the  receipt  whereof  he  the  said  John 
Greenhill  doth  hereby  acknowledge,  and  of  and  firom  the 
same  and  every  part  thereof  doth  hereby  acquit,  release, 
exonerate,  and  for  ever  discharge  the  said  Susanna  King, 
her  heirs,  executors,  and  administrators),  he  the  said  John 
Greenhill  hath  granted,  bargained,  sold,  aliened,  released, 
conveyed,  assigned,  transferred,  and  set  over,  and  by  these 
presents  doth  grant,  bargain,  sell,  alien,  release,  convey, 
assign,  transfer,  and  set  over  unto  the  said  Susanna  King, 
her  heirs,  executors,  administrators,  and  assigns,  all  the 
part,  share,  and  interest  of  him  the  said  John  Greenhill  of, 
in,  and  to  the  messuages,  lands,  tenements,  hereditaments, 
and  aU  or  any  of  the  real  or  personal  estate  of  him  the  said 
William  Greenhill,  deceased,  and  wherein  or  whereto  the 
said  John  Greenhill  is  in  anywise  entitled  or  interested ; 
and  also  all  the  part,  share,  and  interest  whatsoever  of  or 
belonging  to  him  the  said  John  Greenhill  of  and  in  the 
monies  to  arise  and  be  produced  from  the  sale  and  disposi- 
tion of  the  real  and  personal  estate  of  the  said  testator 
under  and  by  virtue  of  hia  last  will  and  testament  or  the 
trusts  thereof,  or  from  the  receipts  of  the  rents,  issues,  and 
profits  of  any  part  of  the  same  respectively,  or  otherwise 
howsoever,  or  whereto  or  wherein  he  the  said  John  Green- 
hill is  in  anywise  entitled  or  interested;  and  all  the  estate, 
light,  title,  interest,  inheritance,  use,  trust,  possession, 
property,  posnbility^  claim,  and  demand  what!EK)ever,  both. 
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tX  law  and  in  eqnity^  or  otherwise  howsoever^  of  him  the        1843. 
said  John  Greenhill^  of,  in,  to,  or  ont  of  the  said  share, 
monies,  hereditaments,   and    premises    hereinbefore   de- 
scribed, every  or  any  part  or  parcel  thereof.  To  have  and 
to  hold,  receive,  perceive,  take,  and  enjoy  the  said  share, 
monies,  hereditaments,  and  all  and  singular  other  the 
premises  hereinbefore  mentioned  and  intended  to  be  here- 
by released  or  otherwise  assured,  with  their  and  every  of 
their  appurtenances,  unto  and  by  the  said  Susanna  King, 
her  heirs,  executors,  administrators,  and  assigns,  for  ever, 
subject  to  the  proviso  or  condition  for  re-conveyance  and  Subject  to  pro- 
redemption  of  the  same  premises  hereinafter  inserted  and  Trance r*^*^* 
contained,  and  also  subject  to  an  indenture  of  assignment  and  subject  to 
bearing  date  on  or  about  the  9th  of  March,  1833,  made  or  March  9, 1833» 
expressed  to  be  made  between  the  said  John  Greenhill 
(one  of  the  three  trustees  and  executors  named  and  ap- 
pointed in  and  by  and  acting  under  the  last  will  and  testa- 
ment of  Robert  Ingram,  deceased,  of  the  first  part,  Thomas 
John  Dyer  and  Mary  Ann  his  wife  of  the  second  part, 
Robert  Ingram  of  the  third  part,  Thomas  Ingram  of  the 
fourth  part,  Robert  Helme  and  Maria  his  wife  of  the  fifth 
part  (which  said  Mary  Ann  Dyer,  Robert  Ingram,  Thomas 
Ingram,  and  Maria  Helme,  are  the  four  surviving  children 
of  the  said  Robert  Ingram,  and  also  legatees  in  his  said 
will),  Richard  Webb  and  Mary  Ann  his  wife  of  the  sixth 
part,  and  Thomas  Helme  and  the  said  Robert  Helme  of 
the  seventh  part,  whereby  the  one-fourth  of  the  clear 
produce  of  the  share,  estate,  and  interest  of  the  said  John 
Greenhill  of  and  in  the  sale  and  conversion  of  the  real  and 
personal  estates  of  the  said  William  Greenhill  is  assigned 
and  made  over  to  the  said  Thomas  Helme  and  Robert 
Helme  upon  the  trusts  therein  mentioned  or  referred  to ; 
and  also  subject  to  a  certain  indenture  of  mortgage  bearing  and  also  to  an 
date  on  or  about  the  4th  of  November,  1833,  and  made  or  No^iiiber^4, 
expressed  to  be  made  between  the  said  John  Greenhill  of  ^^^^' 
the  one  part,  and  Jeremiah  Pledger  of.  the  other  part. 


874  IN  THl  COMMON  PLBA8| 

1843.  whereby  the  share  of  the  said  John  Ghreenhill  tinder  the 
will  of  the  said  William  Greenhill  was  assigned  unto  the 
said  Jeremiah  Pledger  to  secnre  the  sum  of  2000/.  and 
interest  as  therein  expressed :  ProTided  always,  and  it  is 

ProTuo  for  P6- 

demption  on  hereby  declared  and  agreed  by  and  between  the  said  par- 
D^^,%ith  ^^  ^o  these  presents  as  fiir  as  they  are  respectively  in- 
imFlb^*^ ^  terested,  and  the  true  intent  and  meaning  of  them  and 
1835.  these  presents  isj  and  these  presents  are  upon  this  express 

condition,  that,  if  the  said  John  Oreexihill,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Susanna  King, 
her  executors,  administrators,  or  assigns,  at  or  in  her  or 
their  dwelling-house  or  place  of  abode  for  the  time  being 
(and  of  any  change  or  changes  of  abode  from  time  to  time 
she  or  they  shall  and  will  gi?e  notice  to  the  said  John 
Greenhill,  his  executors  or  administrators),  the  full  and 
just  sum  of  600/.  of  lawful  money  of  Great  Britain,  with 
interest  for  the  same  after  the  rate  of  5/.  for  every  100/. 
by  the  year,  on  the  18th  of  February  now  next  ensuing, 
without  making  any  deduction,  defalcation,  or  abatement 
thereout  or  out  of  any  part  thereof  for  or  in  respect  of  any 
taxes,  charges,  payments,  or  other  matter,  cause,  or  thing 
already  taxed,  charged,  or  imposed,  or  hereafter  to  be 
taxed,  charged,  or  imposed  upon  the  said  share,  monies, 
hereditaments,  and  premises  hereby  released  or  otherwise 
assured  or  intended  so  to  be,  or  any  of  them,  or  upon  the 
said  principal  sum  of  600/.,  or  the  interest  thereof,  or  upon 
the  said  Susanna  King,  her  heirs,  executors,  administra- 
tors, or  assigns,  for  or  in  respect  of  the  same  by  authority 
of  parliament  or  otherwise  howsoever,  then,  upon  or  imme« 
diately  after  such  payment  shall  be  so  made  as  aforesaid, 
she  the  said  Susanna  King,  her  heirs,  executors,  adminis- 
trators, and  assigns,  shall  and  wiU,  upon  the  request  and 
at  the  costs  and  charges  in  all  things  of  the  said  John 
Greenhill,  his  heirs,  executors,  administrators,  or  assigns, 
release,  re-convey,  and  re-assure  the  said  share,  monies. 
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bereditaments,  and  premises  hereinbefore  mentioned  and         1843. 
intended  to  be  hereby  released  or  otherwise  assured,  with 
the  appurtenances,  unto  and  to  the  use  of  or  in  trust  for 
the  said  John  Oreenhill,  his  heirs,  executors,  administra- 
tors, or  assigns,  or  unto  such  person  or  persons,  for  such 
uses,  upon  such  trusts,  and  for  such  ends,  intents,  and 
purposes  as  the  said  John  Greenhill,  his  heirs,  executors, 
administrators,  or  assigns  shall  direct  or  appoint,  freed 
and  absolutely  discharged  of  and  from  all  incumbrances  to 
be  made,  done,  or  committed  by  the  said  Susanna  King, 
her  executors,  administrators,  or  assigns  in  the  mean  time : 
[Power  of  attorney  from  John  Greenhill  for  the  better  Power  of  at- 
and  more  effectually  enabling  Susanna  King,  her  execu- 
tors, administrators,  and  assigns,  to  receive  and  get  in  the 
said  share,  monies,  and  premises  intended  to  be  hereby 
assigned :]     And  the  said  John  Greenhill  doth  hereby,  for  Corenant  by 
himself,  his  heirs,  executors,  and  administrators,  covenant,  ^'^^i^^,^ 
promise,  and  agree  to  and  vrith  the  said  Susanna  King,  "^  mterert. 
her  executors,  administrators,  and  assigns,  that  he  the  said 
John  Greenhill,  his  heirs,  executors,  administrators,  or  as* 
signs,  or  some  or  one  of  them,  shall  and  will  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Susanna  King,  her 
executors,  administrators,  or  assigns,  at  or  in  her  or  their 
dwellitag-house  or  place  of  abode  for  the  time  being  (and  of 
any  change  or  changes  of  abode  she  or  they  firom  time  to 
time  shall  give  notice  to  the  said  John  Greenhill,  his  exe- 
cutors or  administrators)  the  full  and  just  sum  of  6002.  of 
lawful  money  of  Great  Britain,  with  interest  for  the  same 
after  the  rate,  at  the  time,  and  in  manner  in  and  by  the 
above-written  proviso  mentioned  and  appointed  for  pay- 
ment of  the  same,  and  the  true  intent  and  meaning  of  these 
presents :  And  the  said  Sarah  Greenhill  doth  hereby,  for  Corenant  by 
herself,  her  heirs,  executors,  and  administrators,  covenant,  for  ^ment  of 
promise,  and  agree  to  and  with  the  said  Susanna  King,  her  ^^  ***^" 
executors,  administrators,  and  assigns,  that  they  the  said 
Sarah  Greenhill  and  John  Greenhill,  or  one  of  them,  their 
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1843.  or  some  or  one  of  their  hdrs^  executors^  administrators^  or 
assigns^  shall  and  will,  during  the  conivmance  ofthefretent 
VMrigage  security^  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  Susanna  King,  her  executors,  administratcMrs, 
or  assigns,  the  interest  to  become  due  in  respect  of  the  said 
principal  sum  of  600/.,  after  the  rate  of  5/.  per  centum  per 
annum,  by  two  even  half-yearly  payments,  on  the  13th  of 
August  and  the  13th  of  February,  free  from  all  deductions 
Pbwer  of  sale  whatsoever :  Provided  always,  and  it  is  hereby  agreed  and 
pavment  of  declared  by  and  between  the  said  parties  to  these  presents, 
Kterartlnrix  ^^^  ^®  ^^ ^^^ Greeuhill  doth  direct,  declare, and  agree, 
months'  notioo.  that,  if  default  shall  happen  to  be  made  of  or  in  payment 
of  the  said  sum  of  600/.,  or  any  part  thereof,  or  the  interest 
thereof  or  of  any  part  thereof,  at  the  day  and  time  and  in 
manner  hereinbefore  appointed  for  payment  thereof,  con- 
trary to  the  above-written  proviso  and  the  true  intent  and 
meaning  of  these  presents ;  and  if  the  said  Susanna  Eling, 
her  executors,  administrators,  or  assigns,  shall  have  given 
or  delivered  to  the  said  John  Oreenhill,  his  heirs  or  assigns, 
or  left  for  him  or  them  at  his  or  their  usual  or  then  last 
known  place  of  abode  in  Oreat  Britain,  notice  in  writing 
for  the  payment  of  the  said  sum  of  600/.  and  interest,  or  so 
much  thereof  as  shall  be  then  due  or  owing,  and  six  calen- 
dar months  shall  have  elapsed  from  the  delivery  or  leaving 
of  such  notice;  then  and  in  such  case,  and  at  any  time  or 
times  thereafter,  it  shall  and  may  be  lawftil  to  and  for  the 
said  Susanna  King,  her  heirs,  executors,  administrators, 
and  assigns,  without  any  further  consent  or  concurrence  of 
the  said  John  Greeuhill,  his  heirs,  executors,  administra- 
tors, or  assigns,  subject  nevertheless  to  the  hereinbefore 
mentioned  assignment  of  the  9th  of  March,  1833,  abso- 
lutely to  sell  and  dispose  of  the  said  share,  monies,  heredi- 
tiaments,  and  premises  hereinbefore  mentioned  and  intended 
.to  be  hereby  assigned  and  released  or  otherwise  assured, 
or  any  of  them,  or  any  part  or  parts  thereof,  free  from  all 
equity  of  redemption  whatsoever,  either  together  or  in 
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parcels^  by  public  sale  or  private  contract^  for  sucli  price  or  i843. 
prices  in  money  as  can  or  may  be  reasonably  had  or  ob- 
tained for  the  same,  with  power  to  buy  in  the  same  or  any 
part  thereof  at  any  public  auction  thereof  and  afterwards 
to  re-sell  the  same  without  being  answerable  for  any  lose 
which  may  happen  thereby,  and  to  make  and  execute  all 
such  assi^ments,  conveyances,  and  assurances  of  the  same, 
or  any  part  thereof  which  shall  be  sold,  as  shall  be  requisite 
or  necessary  for  effectuating  such  sale  or  sales ;  and  it  is 
hereby  further  agreed  and  declared  that  the  receipt  or  re- 
ceipts in  writing  of  the  said  Susanna  Eling,  her  heirs,  exe- 
cutors, administrators,  or  assigns,  or  any  of  them,  for  the 
money  arising  by  such  sale  or  sales  as  aforesaid,  or  any 
part  thereof,  shall  be  a  good  and  sufficient  discharge  and 
good  and  sufficient  discharges  to  the  purchaser  or  pur- 
chasers of  the  said  moneys  and  premises  hereby  made  sale- 
able, and  to  his,  her,  and  their  heirs,  executors,  administra- 
tors, and  assigns,  for  so  much  of  the  purchase-money  as 
shall  be  therein  expressed  or  acknowledged  to  be  received 
as  aforesaid,  and  such  purchaser  or  purchasers,  his,  her,  or 
their  heirs,  executors,  or  administrators,  shall  not  after- 
wards be  answerable  or  accountable  for  any  loss  or  misap- 
plication of  the  said  purchase-money  so  received,  or  any 
part  thereof,  or  be  liable  to  inquire  into  or  to  prove  the  fact 
of  such  notice  for  payment  having  been  given  or  left  as 
aforesaid,  or  to  inquire  whether  the  said  premises  had  be- 
come  saleable  by  virtue  of  these  presents :  And  it  is  hereby  ProoeedB  to  be 
farther  declared  and  agreed  by  and  between  the  said  parties  tain  bStto^' 
hereto,  that  the  said  Susanna  King,  her  executors,  admi- 
nistrators, or  assigns,  shall  stand  and  be  possessed  of  and 
interested  in  the  money  to  arise  by  the  sale  or  sales  of  the 
said  premises  hereby  made  saleable,  and  also  of  the  rents 
and  profits  thereof,  or  any  part  thereof,  which  shall  be  re- 
ceived by  her  or  them  in  the  meantime  previous  to  any 
such  sale  or  sales  as  aforesaid,  upon  the  trusts  following 
(that  iis  to  say)  in  trust  in  the  first  place  to  retain  to  and  l*  To  pay  ez- 
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1843. 


penaes  of  sale 


2.  To  pay  J. 
Pledger  2000/. 
and  interest. 


3.  To  pay  to 
the  mortgagee 
the  600/.  and 
interest  then 
due. 


4.  To  pay  the 
sorplns  to  the 
mortgagor. 


Power  to  fore- 
close. 


Limitation  of 

mortgagee's 

responsibili^. 


reimburse  herself  and  themselves  all  such  costs^  charges, 
and  expenses  as  she  or  they  shall  or  may  sustain,  expend, 
or  be  put  unto  in  and  about  the  making  and  completing  of 
such  sale  or  sales  or  otherwise  executing  this  present  power, 
or  by  reason  of  the  non-payment  or  the  procuring  pajrment 
of  the  said  sum  of  600/.  and  interest,  or  in  anywise  relat- 
ing thereto;  and,  from  and  after  payment  and  satisfaction 
thereof.  In  trust  to  pay  and  satisfy  unto  the  said  Jeremiah 
Pledger,  his  executors,  administrators,  and  assigns,  the 
said  principal  sum  of  2000/.  and  aU  interest  which  shall 
have  accrued  or  become  due  for  the  same  or  any  part 
thereof,  or  so  much  thereof  respectively  as  shall  then  re- 
main due  and  owing;  and,  after  payment  thereof.  In  trust 
to  pay  to  herself  the  said  Susanna  King,  her  executors, 
administrators,  and  assigns,  the  said  principal  sum  of  600/. 
and  interest  intended  to  be  hereby  secured,  or  so  much 
thereof  as  shall  be  then  due ;  and  in  trust  to  pay  the  residue 
and  surplus  of  the  money  to  be  produced  or  arise  by  the 
ways  and  means  aforesaid,  unto  the  said  John  Ghreenhill, 
his  executors,  administrators,  and  assigns :  Provided  ako, 
and  it  is  hereby  further  declared  and  agreed,  that  it  shall 
be  lawful  to  and  for  the  said  Susanna  King,  her  heirs, 
executors,  administrators,  or  assigns,  at  any  time  after 
de&ult  shall  be  made  in  payment  of  the  said  sum  of  600L 
and  interest,  or  any  part  thereof  respectively,  at  the  day 
and  time  and  in  manner  aforesaid,  contrary  to  these  pre- 
sents, either  to  sell  and  dispose  of  the  said  share,  monies, 
hereditaments,  and  premises  hereinbefore  mentioned  and 
intended  to  be  hereby  assigned  and  released,  or  any  part  of 
the  same,  under  and  in  pursuance  of  the  power  of  sale  here* 
inbefore  contained,  or  otherwise  to  foreclose  the  equity  of 
redemption  of  the  same  hereditaments  or  any  of  them,  or 
any  part  or  parts  thereof  respectively,  notwithstanding  such 
power  of  sale :  Provided  also,  and  it  is  hereby  further  de- 
clared and  agreed  by  and  between  the  said  parties  hereto, 
that  the  said  Susanna  King,  her  heirs,  executors,  adminis- 
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tnttors^  or  assigns^  shall  not  be  answerable  for  more  money  1843. 
than  she  or  they  shall  actually  receive  in  the  execution  of  the 
aforesaid  power  of  sale,  nor  for  any  loss  which  may  happen 
in  depositing  the  sale  or  trust  money  or  any  part  thereof 
with  any  banker  or  other  person  for  safe  custody,  nor  with 
or  for  any  other  loss  or  misfortune  which  shall  happen  to 
such  money  or  otherwise  in  the  execution  of  the  said 
power,  so  as  the  same  happen  without  her  or  their  wilful 
neglect  or  default :  [Covenant  by  John  Greenhill,  for  him-  Covenants  by 
self,  his  heirs,  executors,  and  administrators,  to  concur  in  ^^rm'con- 
conveyances,  &c.,  or  do  any  further  or  reasonable  act  or  JJ^^^^tititeL* 
acts  for  confirming  such  sale  or  sales,  &c,  and  also  that  he 
had  good  title  to  convey  &c.] :  And  further  that  it  shall  Ckiyenant  for 
and  may  be  lawful  to  and  for  the  said  Susanna  King,  her  ^^.^^^^' 
heirs,  executors,  administrators,  and  assigns,  from  time  to 
time,  and  at  all  ime$  after  drfauU  ihall  be  made  inpayment 
of  the  $aid  princg}al  mm  of  600/.  and  interest,  or  any  part 
thereof  respectively,  peaceably  and  quietly  to  have,  hold, 
use,  receivej  possess,  and  enjoy  the  said  share,  monies,  and 
premises  hereinbefore  mentioned  and  intended  to  be  hereby 
assigned,  with  their  and  every  of  their  appurtenances,  and 
have,  receive,  and  take  the  rents,  issues,  and  profits  thereof, 
and  of  every  part  thereof,  to  her  and  their  own  use  and 
benefit,  without  the  lawful  let,  suit,  trouble,  denial,  evic- 
tion, interruption,  molestation,  disturbance,  claim,  or  de- 
mand whatsoever  of,  from,  or  by  the  said  John  Oreenhill, 
his  heirs,  executors,  administrators,  or  assigns,  or  any 
other  persons  whomsoever ;  and  that  free  and  clear,  and 
freely  and  clearly  acquitted,  exonerated,  discharged,  or 
otherwise  firom  time  to  time  and  at  all  times  hereafter  well 
and  sufficiently  saved,  defended,  protected,  kept  harmless, 
and  indemnified  by  the  said  John  Greenhill,  his  heirs, 
executors,  and  administrators,  or  some  or  one  of  them,  of, 
firom,  and  against  all  and  all  manner  of  former  and  other 
gifts,  grants,  bargains,  sales,  leases,  mortgages,  wills,  en- 
tails, jointures,  dowers,  uses,  trusts,  powers,  provisoes. 
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1843.  oonditionS;  statuteSi  recogaizances,  judgments,  extents; 
executions,  forfeitures,  and  re-entries,  cause  and  causes  of 
forfeiture  and  re-entry,  debts  oi  record,  debts  due  to  the 
King's  Mfgesty,  and  of,  from,  and  against  all  other  titles, 
troubles,  charges,  and  incumbrances  whatsoeyer,  save  and 
except  the  hereinbefore-mentioned  assignment  of  the  9th 
of  March,  1833,  and  the  sud  security  so  made  to  the  said 
Jeremiah  Pledger  as  aforesaid;  and  moreover  that  the 
said  John  Oreenhill,  his  heirs,  executors,  administrators, 
or  assigns,  and  all  and  every  other  person  or  persons 
whomsoever  having  or  lawfully  or  equitably  claiming,  or 
who  shall  or  may  at  any  time  hereafter  have  or  lawfully  or 
equitably  claim,  any  estate,  right,  title,  trust,  or  interest 
in,  to,  or  out  of  the  said  share,  monies,  hereditaments,  and 
premises  hereinbefore  mentioned  and  intended  to  be  here* 
by  granted  and  assigned,  or  any  part  or  parcel  thereof 
shall  and  will,  subject  as  aforesaid^  firom  time  to  time  and 
at  all  times  after  default  shall  be  made  in  payment  of  the 
said  sum  of  600L  and  interest  intended  to  be  hereby  se* 
cured,  or  any  part  thereof  respectively,  upon  the  reason- 
able request  of  the  said  Susanna  King,  her  heirs,  executors, 
administrators,  or  assigns,  but  at  the  proper  costs  and 
charges  in  the  law  of  the  said  John  Oreenhill,  his  heirs, 
executors,  administrators,  and  assigns,  make,  do,  acknow- 
ledge, levy,  suffer,  and  execute,  or  cause  and  procure  to  be 
made,  done,  acknowledged,  levied,  suffered,  and  executed  all 
and  every  such  further  and  other  lawful  and  reasonable  act 
and  acts,  thing  and  things,  deed  and  deeds,  assignments, 
conveyances,  and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  more  perfect,  and  absolute  granting,  as<» 
signing,  conveying,  and  assuring  all  and  singular  the  said 
share,  monies,  hereditaments,  and  premises  hereinbefore 
mentioned  and  intended  to  be  hereby  granted  and  as^ 
signed,  with  their  and  every  of  their  appurtenances,  unto 
and  to  the  use  of  the  said  Susanna  King,  her  heirs,  exe« 
cutors,  administrators,  or  assigns,  for  ever,  discharged  of 
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ail  equity  of  redemption  wbatsoever^  as  by  the  said  Sasanna        1843. 
King^  her  heirs,  executors,  administrators,  or  assigns,  or        kinT^ 
her  or  their  counsel  learned  in  the  law,  shall  be  lawfully    ^     ^^ 

Grsbnbill. 

and  reasonably  devised  or  advised  and  required.  In  wit- 
ness, &;c. :  Which  being  read  and  heard  the  defendant  said  Caiues  of  de- 
that  the  said  declaration  was  not  sufficient  in  law ;  assign-  ™^"^^' 
ing  for  causes — ^that,  although  sis  half-years'  interest  were 
claimed  in  the  declaration,  it  did  not  appear  thereby  that 
more  than  two  were  secured  by  the  covenant  of  the  de- 
fendant; and  that  it  did  not  appear  that  any  part  of  the 
sum  of  90/.  in  the  declaration  mentioned  was  any  part  of 
the  interest  by  the  defendant  so  covenanted  to  be  paid,  or 
of  the  two  half-yearly  payments  of  interest  in  the  declara- 
tion mentioned,  but  the  contrary  thereof  appeared,  inas- 
much as  it  was  alleged  that  the  said  interest  became  due 
on  the  13th  of  August,  1842 — that  it  did  not  appear  how 
the  said  mortgage  security  continued,  as  in  the  declaration 
alleged— that  it  was  not  shewn  how  the  said  sum  of  90/., 
or  any  part  thereof,  became  owing,  nor  when  the  said  sum 
of  90/.,  and  the  several  portions  thereof,  became  due  and 
payable,  nor  in  respect  of  what  half-years — ^that  six  half- 
years'  interest  were  alleged  to  have  become  due  on  one 
day,  which  was  impossible — that  there  was  no  proper,  or 
specific,  or  traversable  breach  of  covenant  in  the  declara- 
tion ;  in  this  that  there  was  no  specific  and  distinct  aver- 
ment that  the  defendant  and  the  said  John  Oreenhill,  or 
one  of  them,  did  not  pay  any  particular  supposed  sum  of 
interest,  nor  that  they  or  he  did  not  pay  the  same  on  the 
day  when  it  became  due,  nor  was  the  declaration  so  framed 
that  the  defendant  could  plead  performance  of  her  cove- 
nants, or  traverse  any  supposed  breach  thereof — and  that 
the  declaration  was  in  other  respects  uncertain,  informal, 
and  insufficient,  &c.    Joinder. 

Dcwling,  Serjeant  {Bramwell  was  with  him),  in  support 

VOL.  VI.  L  L  L 
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1843.  ol  the  demurrer  (37). — ^The  questioii  to  be  considered  in 
this  case  is,  what  is  the  extent  of  the  liability  of  the  defend- 
ant, who  is  surety  for  the  payment  of  interest — ^whether  for 
an  unlimited  time,  or  for  the  period  only  over  which  the 
covenant  of  the  principal  debtor,  the  mortgagor,  runs,  that 
is,  one  year  from  the  date  of  the  mortgage.  The  coyenant 
of  the  mortgagor  refers  to  the  proviso  for  re-conveyance, 
which  states,  that,  if  the  mortgagor,  his  heirs,  &c.,  did  and 
should  well  and  truly  pay  or  cause  to  be  paid  unto  the  mort- 
gagee, her  executors,  &;c.,  the  full  and  just  sum  of  600/., 
with  interest  for  the  same  after  the  rate  of  6/.  per  cent  per 
annum,  on  the  ISih  of  February  now  next  enaving  (1836), 
the  mortgagee  would  re-convey  the  share,  monies,  heredi- 
taments, and  premises  thereinbefore  mentioned.  The 
mcnrtgagor's  covenant,  therefore,  is  clearly  for  one  year's 
interest  only ;  and  to  that  extent  only  would  he  be  liable 
upon  the  covenant,  though  he  would  be  liable  in  debt  for 
the  subsequent  arrears  of  interest  (38).  In  Atkinson  v. 
Jones,  2  Ad.  &;  E.  489,  J.  executed  a  warrant  of  attorney 
to  confess  judgment ;  the  defeasance  recited  a  mortgage 
made  by  M.  to  A.,  with  a  proviso  for  redemption  on  pay- 
ment of  the  principal  on  a  day  named,  with  interest  in 
the  meantime ;  the  defeasance  further  recited  that  J.  gave 
the  warrant  of  attorney  as  a  security  for  the  payment  of 
the  interest  after  the  rate,  at  the  time,  and  in  manner  ap- 
pointed by  the  mortage  deed,  and  that  it  was  intended 
that  judgment  should  be  entered  up  forthwith :  it  farther 
provided  that  no  execution  should  be  issued  till  default 
should  be  made  in  payment  of  the  interest  at  the  time  &;c. 
(as  before) ;  but  that,  if  default  should  be  made  in  such 

(37)  The  points  marked  for  ar-  of  demurrer,  specially  stated  there- 

gument  on  the  part  of  the  defend-  to. 

ant  were^That  no  more  than  two  (38)  See  Verney  v.  Iddings,  2 

half-years'  interest  was  secured  hy  Chitt.  234,  Eaton  v.  BeU,  5  B.  & 

her  covenant,  and   that  the  de-  Aid.  34,  and  Dickenson  y.  Harri- 

claration  was  bad  for  the  causes  son,  4  Price,  282. 
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payment,  execution  might  be  issued  at  any  time,  and  from  1843. 
time  to  time  thereafter,  for  all  the  arrears  of  interest  then 
due  and  thenceforth  to  accrue  due :  judgment  was  entered 
up  on  the  warrant :  the  interest  due  up  to  the  day  men* 
tioned  in  the  mortgage,  inclusively,  was  paid  soon  after 
that  day :  afterwards,  demand  was  made  on  J.  for  payment 
of  interest  accruing  after  that  day :  on  application  to  the 
Court  to  order  satis&ction  to  be  entered  on  the  roll,  it  was 
held  that  the  motion  was  at  all  events  premature,  execu- 
tion  not  having  issued ;  and  Littledale,  J.,  and  Williams, 
J.,  thought  that  it  was  not  8u£5ciently  clear  from  the  de- 
feaseance  that  the  warrant  of  attorney  was  intended  to 
cover  only  the  interest  up  to  the  day  named,  inclusively, 
for  the  Court  to  interfere.  So,  in  TFaikin^  v.  Morgan,  6  C. 
&P.661,  A.  covenanted  to  pay  B.  270/.  on  the  15th  De- 
cember, with  interest  up  to  that  time :  he  did  not  do  so, 
and  B.  brought  an  action  of  debt,  laying  his  damages  at 
10/.:  and  it  was  held  that  B.  could  not  recover  any  more 
than  the  principal,  the  interest  up  to  the  15th  December, 
and  10/.  more,  although  the  interest  up  to  the  time  of 
the  action  amounted  to  a  larger  sum;  and  Littleton,  J.,  re- 
fused to  allow  the  declaration  to  be  amended  by  inserting 
a  larger  sum  than  10/.  as  the  damages.  Frimft  facie  the 
liability  of  the  surety  would  be  co-extensive  with  that  of 
the  mortgagor.  She  might,  no  doubt,  by  her  covenant 
have  rendered  herself  liable  to  a  greater  extent :  but  the 
language  of  the  covenant  must  be  clear  and  unequivocal. 
[Maule,  J. — ^The  indenture,  after  stating  the  application 
for  the  loan,  recites,  that,  ^'  as  a  further  inducement  to  the 
said  Susanna  King  to  advance  the  said  600/.,  the  said 
Sarah  Oreenhill  has  agreed  to  covenant  for  the  due  pay* 
ment  of  the  iniereBi/']  The  recital  must  be  limited  by  the 
subsequent  covenant  (89)  whereby  the  defendant,  for  her- 

(39)  See  Hotbam  v.  The  East      38,  Bailey  v.  Lloyd,  5  Russ.  33Q, 
India  Company,  1  T.  R.  638,  Solly      Lester  v.  Garland,  1  Mont.  471. 
V.  Forbes,  4  Moore,  448,  2  B.  &  B. 

L  L  L  2 
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1843.  self,  her  hem,  &c.,  covenanta  with  the  plaintiff^  her  execa* 
tora^  kc.,  that  they  the  defendant  and  John  Oreenhillj  or 
one  of  them^  their  or  some  or  one  of  their  heirs,  be.,  **  shall 
imd  willj  during  the  continuance  of  the  present  mortgage 
security,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  Susanna  King,  her  executorsj  See.,  the  interest  to  be- 
come due  in  respect  of  the  said  principal  sum  of  600/., 
after  the  rate  of  5/.  per  cent,  per  annum,  by  two  even  half- 
yearly  payments,  on  the  18th  of  August  and  the  13th  of 
February,  firee  from  all  deductions  whatsoever:*'  not  ''in 
each  and  every  year,'*  or  "  annually,'*  for  that  would  be  ex- 
tending the  liability  of  the  principal  debtor;  but,  on  the 
two  days  specified.  When  the  parties  speak  of  interest 
''  to  become  due,"  they  must  be  understood  to  speak  with 
reference  to  the  covenant  of  the  mortgagor.  The  Court 
cannot  look  to  the  practice  of  Courts  of  equity,  nor  to  the 
statute  7  G^.  2,  c.  20,  which  gives  only  an  equitable  power 
to  Courts  of  law,  for  the  true  construction  of  this  deed. 
The  mortgage  security,  properly  so  called,  exists  only  until 
the  day  fixed  for  payment  of  the  principal  and  interest ;  that 
day  being  passed,  it  becomes  an  absolute  conveyance  in 
law.  But,  assuming  that  the  mortgage  security  does  enure 
without  any  limitation  as  to  time,  that  will  not  affect  the 
liability  of  this  defendant.  In  The  Liverpool  Waterworks 
Company  v.  Atkinson,  6  East,  507,  it  was  held  that  the  con«> 
dition  of  a  bond,  reciting  that  the  defendant  had  agreed 
with  the  plaintiffs  to  collect  their  revenues  "from  time  to 
time /or  twelve  months/^  and  afterwards  stipulating,  that, 
"  at  all  times  thereafter  dining  the  continuance  of  such  his 
employment,  and/or  so  long  as  he  should  continue  to  be  em- 
ployed*' he  would  justly  account  and  obey  orders,  &a,  con- 
fines the  obligation  to  the  period  of  twelve  months  men- 
tioned in  the  recital.  The  case  of  Lord  Arlington  v.  Mer* 
ricke^  2  Saund.  411,  and  the  authorities  cited  by  Williams, 
Seijeant,  in  the  notes  thereto,  were  referred  to :  and  Lord 
EUenborough  said:  ''The  case  of  Lord  Arlington  v.  Merr 
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ricke  runs  on  all  fours  with  the  present :  the  words  there  1843: 
used,  which  were  as  general  as  these^  were  construed  to  be  "  kino 
restrained  by  the  recital  stating  an  appointment  for  a.spe*  ^- 

cific  time;  and  that  case  was  decided  by  Lord  C.  J.  Hale 
and  other  Judges  on  great  consideration.  Then,  with  a 
decided  case  exactly  in  point,  it  would  be  extraordinary  if 
we  were  to  apply  a  different  rule  of  construction;  though, 
if  it  were  to  be  decided  now  for  the  first  time,  I  should 
think  that  decision  right.  The  case  immediately  in  judg- 
ment, which  is  that  of  the  principal  in  the  bond,  must  be 
considered  as  if  it  were  the  next  case  of  the  surety;  for, 
they  both  engage  in  the  same  words;  and  we  cannot  put 
a  construction  upon  them  against  the  principal  which 
would  be  injurious  to  the  rights  of  the  surety.  Now,  here, 
the  condition  of  the  bond  recites  that  the  defendant  had 
agreed  with  the  company  to  collect  their  revenues  from 
time  to  time  ybr  twelve  months  from  the  date  of  the  bond, 
and  that  the  company  had  requiitod  security  for  the  due 
performance  of  the  said  office  (i.  e.  for  twelve  months),  in 
the  manner  and  to  the  effect  after  mentioned :  and  then 
it  prescribes  the  manner  and  effect  of  the  duty  to  be  per- 
formed ;  and  then  follow  the  general  words '  during  the  con- 
tinuance otsuch  his  employment ;'  which  word  such  is  a  word 
of  reference,  and  by  leaving  it  out  and  inserting  instead 
thereof  the  words  to  which  it  refers,  that  is,  'for  twelve 
months  from  the  date  of  the  obligation,'  the  time  stipulated, 
for,  the  whole  will  be  made  clear  and  consistent :  and  these 
words  might  have  been  added  with  a  view  to  the  possible  de- 
termination of  the  employment  by  consent  within  the  year. 
So,  the  word  annually,  as  used,  means  no  more  than  that 
the  defendant  should  account  during  those  twelve  months 
for  all  the  rents  and  sums  of  money  which  should  annually 
grow  due.  And,  as  to  the  word  successors,  it  was  certainly 
useless  to  add  it,  as  the  company  are  a  corporation;  and 
nothing  can  be  inferred  &om  its  insertion.  There  is  there- 
fore nothing  to  distinguish  this  from  the  case  of  Lord  Ar^ 
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1843.  lington  v.  Merricke"  And  Grose,  J.,  added :  "  The  case  of 
Lord  ArUngion  v.  Merricke,  whicli  is  the  leading  case  ou 
this  subject,  must  govern  the  present,  to  which  it  dosely 
applies.  And  there  is  good  sense  in  it,  independent  of  it^ 
authority ;  for,  any  man  called  upon  as  a  surety  to  sub- 
scribe to  the  obligation,  would  naturally  understand  oa 
reading  the  condition  that  he  was  only  to  answer  for  his 
principal  for  twelve  months/'  And  in  HoBsatt  v.  Lonff,  2  M. 
&  Sel.  863,  a  bond  made  by  the  defendant's  testator  as 
surety  for  E.,  with  a  condition  reciting  that  E.  had  been 
and  still  was  collector  of  the  land-tax  and  all  other  taies 
and  duties  imposed  by  several  acts  of  parliament  on  the 
inhabitants  of  C,  by  means  whereof  he  received  from  the 
inhabitants  divers  sums  of  money,  and  conditioned  for  the 
due  payment  by  E.,  from  time  to  time  and  at  all  times 
thereafter,  to  the  receiver-general  of  taxes,  Sec.,  of  all  and 
every  sum  which  he  (E,)  should  from  time  to  time  collect 
and  receive  from  the  inhabitants  of  the  parish  for  or  on 
account  of  any  tax  or  taxes  then  imposed  on  them  by  any 
act  of  parliament — was  held  to  be  confined  to  the  current 
year  for  which  E.  was  collector  at  the  date  of  the  bond^ 
although  it  did  not  appear  on  the  condition  that  he  was 
only  appointed  for  a  year ;  it  being  shewn  by  the  defendanfa 
plea  that  the  said  office  of  collector  was  an  annual  office^ 
and  was  held  as  such  by  E.  at  the  date  of  the  bond,  al- 
though by  the  replication  it  appeared  that  E.  held  the 
office,  not  only  for  that  year,  but  from  thence  to  the  time 
of  exhibiting  the  plaintiff's  bill.  At  the  expiration  of  the 
year  mentioned  in  the  mortgagor's  covenant,  the  parties 
may  if  they  {dease  enter  into  a  new  arrangement  as  to  the 
payment  of  interest:  what,  then,  is  the  position  of  the 
surety  ?  Is  she  still  to  remain  liable  to  be  called  upon  as 
before?  Besides,  she  has  no  power  to  compel  the  mort- 
gagee to  exercise  the  power  of  sale — could  she  have  con- 
templated the  possibility  of  her  liability  enuring  for  ever? 
This  case  has  already  been  before  the  Court  of  Queen's 
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Bencbj  in  an  action  for  interest  accruing  subsequently  to  1843. 
the  18th  of  February,  1885  :  and  the  plaintiff  was  held  to 
be  entitled  to  recover.  One  reason  given  by  Lord  Den- 
man  for  so  deciding,  was,  that  the  Court  must  look  to  the 
practice  usual  in  cases  of  mortgage,  and  take  that  as  a  key 
to  the  words  here  relative  to  the  continuance  of  the  mort- 
gage security.  That  reason,  however,  clearly  is  not  sus- 
tainable :  the  Court  must  determine  the  question  upon  the 
legal  construction  of  the  deed,  and  cannot  look  to  what 
passes  out  of  doors  or  at  the  practice  of  Courts  of  equity. 
IMaukf  J. — Are  we  restrained  from  contemplating  the 
possibility  of  the  mortgage  security  continuing  beyond  the 
year  ?  Trndal,  C.  J,*- We  are  bound  to  give  some  mean- 
ing to  all  the  words  al  the  deed.  What  construction  do 
you  put  upon  the  words  "  during  the  continuance  of  the 
present  mortgage  security  ?'']  The  general  words  are  to 
be  restrained  by  4;he  particular  words  of  the  covenant.  In 
the  case  before  the  Court  of  Queen's  Bench,  Coleridge,  J., 
suggested  that  the  ultimate  trusts  afforded  a  key  to  the 
meaning  of  the  parties — ^the  first  being  to  pay  the  expenses 
of  sale  &c. ;  the  second,  to  pay  to  Jeremiah  Pledger  2000/. 
and  interest;  and  the  third,  to  pay  to  the  mortgagee,  her 
executors,  &c.,  the  principal  sum  of  600/.,  and  interest  in- 
tended to  be  thereby  secured,  or  so  much  thereof  as  should 
be  then  due :  and  he  observed  that  this  shewed  that  the 
parties  contemplated  that  interest  was  to  be  payable  be- 
yond the  year.  That  construction,  however,  is  equally  fal- 
lacious. The  covenant  is  broken  and  gone  before  the 
power  of  sale  can  be  exercised :  and  the  subsequent  declar- 
ation of  trusts  can  have  no  effect  in  considering  the  mean- 
ing of  the  prior  covenant. 


Manmnff,  Serjeant  {Butt  was  with  him),  control  (40). — 

(40)  The  points  marked  for  ar-  closes  a  contract  for  the  periodical 
gument  on  the  part  of  the  plmntiff  payments  of  interest  upon  the  prin- 
were  —  That  the  declaration  dis-      cipal  sum  of  600/.  half-yearly  so 
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1843.  It  is  contrary  to  every  dajr's  experience  to  exclude  from 
consideration  the  situation  and  circumstances  of  the  con- 
tracting parties  at  the  time  of  executing  the  deed.  [Maule, 
J. — What  is  the  extrinsic  evidence  here  ?]  The  well-known 
practice  that  the  mortgage  is  not  expected  to  be  paid  o£F  on 
the  day  namedj  which  is  inserted  without  reference  to  any 
such  intention :  the  mortgagee  has  no  power  to  sell  until 
after  the  expiration  of  six  months  after  that  day.  The 
covenant  of  the  mortgagor  is^  to  pay  the  principal  and  in- 
terest at  the  end  of  a  year :  as  between  them,  it  would  be 
unnecessary  and  inconsistent  to  advert  to  any  further  time. 
If  the  inoney  be  not  paid  at  the  day,  the  mortgagor  is 
clearly  liable  in  covenant  for  subsequently-accruing  in- 
terest. If  sued  in  debt,  it  is  true,  the  interest  due  after 
the  13th  of  February,  1885,  would  be  recoverable  only  as 
damages  for  the  detention  of  the  debt :  but  the  mortgagee 
would  clearly  have  a  remedy  on  the  covenant  for  the  sub- 
sequent interest.  The  defendant  covenants  that  she  and 
the  mortgagor,  or  one  of  them,  their  or  some  or  one  of 
their  heirs,  &c., ''  shall  and  will,  during  the  cantimufnee  of 
the  present  m/ortgage  security,  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  Susanna  King,  her  executors,  &c., 
the  interest  to  become  due  in  respect  of  the  said  principal 
sum  of  600/.,  after  the  rate  of  5/.  per  cent,  per  annum,  by 
two  even  half-yearly  payments,  on  the  I3th  of  August  and 

long  as  the  mortgage  security  there-  whatever ;  that,  as  respects  the  con- 
in  mentioned  continues  to  exist,  and  tinuance  of  the  mortgage  security, 
that,  according  to  a  true  construe-  it  is  amply  shewn  hy  the  arerments 
tion  of  the  deed  declared  on  and  in  the  declaration ;  that,  reddendo 
set  forth  on  oyer,  the  liability  of  singulasingulis,  it  is  manifest  when 
the  defendant  is  not  restricted  to  the  several  portions  of  the  sum  ot 
one  gear's  interest  only ;  and  that  90/.,  being  six  half-years'  interest, 
the  judgment  of  the  Court  of  respectively  fell  due ;  and  that  the 
Queen's  Bench,  deciding  the  point  general  negative  of  payment  con- 
between  these  parties  was  well  tained  in  the  declaration  sufficiently 
founded :  That  the  other  objectiona  excludes  the  possibility  of  a  pay- 
which  have  been  taken  to  the  form  ment  by  either  party  liable  on  the 
of  the  declaration  have  no  validity  covenant 
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the  ISth  of  Februaryj  free  from  all  deductions  whatsoever/'        1843. 
How  long  does  a  mortgage  security  continue?    Clearly  as 
long  as  the  principal  and  interest  remain  unpaid. 

DowUnfff  Serjeantj  in  reply. — ^The  declaration  is  defec- 
tive in  not  shewing  the  particular  times  at  which  the  al- 
leged arrears  became  due:  it  merely  states,  that,  on  a 
certain  day  which  had  elapsed  before  the  commencement 
of  the  suit,  to  wit,  on  the  13th  of  August,  1842,  there  be- 
came and  was  and  still  was  due  and  owing,  for  and  in  respect 
of  divers,  to  wit,  six  half-years'  interest  of  and  upon  the 
said  principal  sum  of  600/.,  a  large  sum  of  money,  to  wit, 
90/.  By  this  uncertain  mode  of  stating  it,  the  defendant 
is  deprived  of  the  opportunity  of  pleading  payment  or  any 
other  matter — Pye  v.  Brereton,  8  Mod.  70;  Humble  v.  Fisher, 
Cro.  Eliz.  702;  Comyns's  Digest,  Pleader  (2  W.  14). 

Manning,  Serjeant. — The  words  of  the  breach  are  as 
precise  as  is  usual  in  an  avowry  for  rent :  and  the  Court 
will  give  them  a  reasonable  construction.  [Maude,  J. — 
The  suggestion  on  the  part  of  the  defendant  is,  that  the 
six  half-years  may  be  lying  dispersedly.]  Supposing  that 
were  so,  however  it  might  affect  the  damages,  it  would  not 
interfere  with  the  plaintiff's  right  of  action.  The  same 
strictness  is  not  required  in  covenant  as  in  debt :  the  alle- 
gation here  sufficiently  points  to  the  last  six  half-years. 
In  Henniker  v.  Turner,  4  B.  &  C.  157,  6  D.  &  B.  72,  in 
covenant  by  one  of  five  tenants  in  common,  on  a  lease,  for 
rent  payable  on  the  four  most  usual  days  of  payment  in 
the  year,  the  breach  assigned  was,  that,  on  the  24th  of 
June,  a  large  sum  of  money,  to  wit,  the  sum  of  21L  15s., 
one  fifth  part  of  the  rent,  for  three  quarters  of  a  year  then 
elapsed,  became  due  and  was  in  arrear  from  the  defendant 
to  the  plaintiff;  and  it  was  held,  on  special  demurrer,  that 
this  breach  was  well  assigned.  Abbott,  C.  J.,  there  says : 
''  The  form  of  action  here  is  covenant,  which,  even  in 
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antient  times^  was  always  treated  with  more  liberality  than 
actions  of  debt;  therefore  the  rules  of  pleading  cited  by 
Mr.  Chitty  do  not  apply  to  it ;  they  are  confined  to  addons 
of  debt.  The  first  objection  arises  from  the  mere  trans- 
position of  words;  but  the  sense  is  precisely  the  same; 
for^  I  can  see  no  difference  between  the  declaring  '  that  a 
fifth  part  of  the  rent,  being  21/.  15#,,  became  due/  and 
'  that  21/.  15«.,  being  a  fifth  part  of  the  rent,  became  due  :* 
the  only  possible  method  of  ascertaining  the  amount 
actually  due,  being,  by  dividing  the  whole  rent  by  five. 
The  second  objection  rests  entirely  upon  the  use  of  the 
phrase  '  then  elapsed.'  If  the  word  then  had  been  omitted, 
it  is  conceded  that  this  objection  would  not  have  arisen, 
but  it  is  said  that  the  three  quarters,  ending  on  the  24th 
of  June,  were  not  elapsed  until  the  last  moment  of  that 
day.  We  must,  however,  give  such  a  construction  to  these 
words  as  will  fairly  render  them  consistent  with  the  pre- 
vious parts  of  the  sentence ;  and,  as  it  is  alleged,  that,  on 
the  24th  of  June,  rent  became  due  for  three  quarters  of  a 
year,  we  may,  I  think,  notwithstanding  the  words  '  then 
elapsed,'  take  that  to  be  rent  due  for  three  quarters  im* 
mediately  preceding  the  24th  of  June.''  That  is  a  fiur 
stronger  case  than  the  present.  [Cregstoett,  J.,  referred  to 
Barnard  v.  Dutky,  5  Taunt  27,  where,  in  covenant  for 
seven  quarters'  rent,  a  plea  shewing  a  surrender  before  the 
last  four  of  the  seven  quarters'  rent  accrued,  was  held  bad 
on  demurrer,  because  it  did  not  go  to  the  whole  breach, 
and  the  breach  was  not  entire,  but  part  of  it  might  be 
proved.] 


As  to  the  form 
of  the  breach. 


TiNDAL,  C.  J. — It  appears  to  me  that  the  case  of  Hen^ 
niker  v.  Turner,  4  B.  &  C.  157,  6  D.  &  B.  72,  is  an  answer 
to  the  objection  last  urged.  In  efiect,  if  we  look  at  the 
breach  assigned  in  the  declaration,  if  the  day  be  material, 
it  is  equally  so  whether  laid  under  a  videlicet  or  not. 
Then  it  appears,  that,  on  the  13th  of  August,  1842,  a  large 
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sum  of  money  (the  amount  being  immaterial)  for  a  certain  1843, 
nmnber  (the  precise  number  being  immaterial)  of  half-years' 
interest  of  and  upon  the  principal  sum  of  600/.  was  in  arrear. 
That  is  a  complete  breach  in  non-payment  of  at  least  one 
half-year's  interest.  As  to  the  supposed  hardship  that  has 
been  suggested,  I  must  confess  I  see  none :  if  the  defend- 
ant is  in  any  difficulty,  she  has  brought  it  upon  herself; 
she  might  have  pleaded  payment,  and  so  have  compelled 
the  plaintiff  to  new-assign.  Then,  as  to  the  extent  of  the  Construction  of 
defendant's  liability  upon  her  covenant — ^it  is  said  that  her 
covenant  extends  to  the  first  two  half-years'  interest  only. 
The  words  are  these : — ''  And  the  said  Sarah  Greenhill 
doth  hereby,  for  herself,  her  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  to  and  with  the  said 
Susanna  King,  her  executors,  administrators,  and  assigns,, 
that  they  the  said  Sarah  Greenhill  and  John  Greenhill,  or 
one  of  them,  their  or  some  or  one  of  their  heirs,  executors, 
administrators,  or  assigns,  shall  and  will,  dvring  the  cofi- 
tinuance  of  the  present  mortgage  security ^  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Susanna  King,  her 
executors,  administrators^  or  assigns,  the  interest  to  become 
due  in  respect  of  the  said  principal  sum  of  600/.,  after  the 
rate  of  5/,  per  centum  per  annum,  by  two  even  half-yearly 
payments,  on  the  18th  of  August  and  the  18th  of  February, 
£ree  from  all  deductions  whatsoever/'  For  the  defendant 
it  is  contended  that  the  words  at  the  dose  of  the  covenant 
limit  the  responsibility  of  the  defendant  to  the  payment  of 
the  interest  on  the  two  days  therein  mentioned :  on  the 
other  hand  it  is  insisted  that  the  preceding  words,  '^  during 
the  continuance  of  the  present  mortgage  security,''  open  it 
up  to  the  time  when  the  whole  sum  due  for  principal  and 
interest  shall  be  paid  and  satisfied.  This  latter  construc- 
tion appears  to  me  to  be  in  accordance  with  the  real  inten- 
tion  of  the  parties.  In  the  first  place,  how  unlikely  it  was 
that  the  mortgagee  should  take  security  for  two  half-yearly 
payments  of  interest  only.     Then,  look  at  the  recitals : 
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1843.  after  stating  that  John  Oreenhill  had  applied  to  and  re- 
quested the  plaintiff  to  lend  him  the  sum  of  600/.  at  inter- 
est^  upon  the  security  of  a  tnortgage  of  all  his  interest  upon 
his  deceased  father's  will^  and  also  on  an  assignment  of 
certain  personalty  as  a  collateral  securityj  which  the  plain- 
tiff had  agreed  to  do^  the  indenture  proceeds  to  redte^ 
that^  '^  as  a  further  inducement  toj^the  said  Susanna  King 
to  advance  the  said  6O0L,  the  said  Sarah  Oreenhill  had 
agreed  to  covenant  for  the  due  pay^nent  of  the  interest" — 
not  restricting  it  to  any  particular  time.  It  seems  to  me^ 
that^  as  the  parties  evidently  contemplated  that  inters 
might  become  due  under  the  mortgage  after  the  13th  of 
February^  1836,  the  covenant  of  the  defendant  is  not  so  li- 
mited in  its  operation  as  has  been  contended.  The  clause 
impowering  the  mortgagee  to  sell  in  default  of  payment 
of  principal  and  interest  on  six  months'  notice,  shews  that 
the  parties  had  in  view  the  probability  of  interest  accruing 
after  the  first  year.  The  same  argument  arises  out  of  the 
next  clause,  which  relates  to  the  disposal  of  the  proceeds  of 
the  sale.  If,  then,  there  is  enough  upon  the  face  of  the 
deed  to  shew  that  the  parties  contemplated  that  there 
might  be  interest  accruing  due  as  between  the  mortgagor 
and  the  mortgagee  after  the  13th  of  February^  1882,  I 
think  the  fair  meaning  of  the  defendant's  covenant  is,  that 
she  held  herself  responsible  for  the  due  payment  of  such 
interest,  and  that  her  liability  is  not  of  the  limited  nature 
that  has  been  contended  for  on  her  behalf.  I  therefore 
think  there  should  be  judgment  for  the  plaintiff. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  allegation 
in  the  declaration  is,  that,  "  on  a  certain  day  which  had 
elapsed  before  the  commencement  of  the  suit,  to  wit,  on 
the  13th  of  August,  1842  (and  its  being  laid  under  a  vide- 
licet does  not  render  it  the  less  material),  there  became  and 
was  and  still  is  due  and  owing,  for  and  in  respect  of  divers, 
to  wit,  six  half-years'  interest  of  and  upon  the  said  principal 
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sum  of  600/.,  a  large  sum  of  money,  to  wit,  902.'^  I  see  no         1843. 
difficulty  in  which  the  defendant  is  placed  for  the  want  of  a      ^"kino^ 
more  accurate  and  predse  allegation  of  the  particular  half-  v- 

years  for  which  the  interest  is  claimed :  she  had  only  to 
answer  for  the  last  six  half-years.  She  might  have  com- 
pelled the  plaintiff  to  describe  them  more  particularly  in  a 
new-assignment.  As  to  the  other  point,  which  has  already 
been  before  the  Court  of  Queen's  Bench,  I  think  it  is 
enough  to  say  that  I  fully  concur  in  the  decision  of  that 
Court.  Looking  at  the  recitals  and  at  the  whole  scope  of 
the  deed,  it  is  consistent  only  with  common  sense  to  un- 
derstand the  defendant's  covenant  as  covering  interest  for 
so  long  a  time  as  the  principal  sum  might  remain  out  on 
mortgage. 

Maule,  J. — ^For  the  reasons  already  given,  I  also  sub- 
scribe to  the  correctness  of  the  judgment  of  the  Court  of 
Queen's  Bench  upon  the  construction  of  this  deed.  As  to 
the  form  of  the  declaration,  I  think  the  breach  is  sufficient 
on  demurrer,  whether  general  or  special.  No  authority 
has  been  cited  to  shew  that  it  is  not  sufficient.  But  it  is 
said  that  the  defendant  was  embarrassed,  not  knowing 
what  particular  half-years'  interest  she  had  to  answer  for. 
She  might,  however,  have  put  the  plaintiff  to  a  new^assign- 
ment.  If  the  defendant's  argument  were  right,  it  would 
follow  that  the  declaration  would  be  demurrable  in  all  cases 
in  which  the  plaintiff  might  be  driven  to  new-assign. 

Cresswell,  J.,  concurred. 

Judgment  for  the  plaintiff. 
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Thursday^ 
June  Ibth. 
An  act  done 
for  another  by 
a  person  not 
assuming  to  act 
for  hiniMlf,  but 
for  sach  other 
person,  though 
without  any 
precedent  au- 
thority what- 
ever, beoomes 
the  act  of  the 
principal  if 
subsequently 
ratified  by  him: 
in  such  case  the 
principal  is 
bound  by  the 
act|  whether  it 
be  to  his  detri- 
ment or  for  his 
advantage,  and 
whether  it  be 
founded  on  a 
tort  or  a  con- 
tract, to  the 
aame  extent  and 
with  all  the 
consequences 
which  follow 
from  the  same 
act  if  done  by 
his  previous 
authority:  but 
it  is  otherwise 
where  the  party 
did  not  at  the 
time  assume  to 
act  as  agent. 

Thus,  where 
goods  are 
wrongfully 
seized  by  the' 
sheriff  under  a 
valid  writ  of  fi. 
fa.,  the  execu- 
tion-creditor 
does  not,  by  a 
tubaequeni  rati- 
fication only, 
become  liable 
in  trespass  for 
the  original 
seizure. 


Wilson  and  Another  v.  Tummon  and  Fbbtson. 

1  HIS  was  an  action  of  trespass  for  taking  certain  goods 
that  had  formerly  belonged  to  one  Jeremiah  New.  The 
defendants  severally  pleaded  not  gnilty. 

The  canse  was  tried  before  Parke,  B.j  at  the  last  Lent 
Assizes  for  Yorkshire.  The  facts  that  appeared  in  evidence 
were  as  follow : — 

On  the  29th  of  November,  1842,  the  plaintiffs,  under 
an  assignment  from  New,  took  possession  of  the  effects  in 
his  house.  On  the  8rd  of  December,  three  men  entered 
under  some  process  directed  to  the  sheriff,  in  some  suit 
the  nature  of  which  or  in  what  Court  did  not  appear,  for  a 
debt  due  from  New  to  Tummon,  and  took  away  the  goods 
in  question,  and  carried  them  to  a  public-house  in  the 
neighbourhood.  Neither  of  the  defendants  was  present  at 
the  taking,  or  appeared  in  any  way  to  have  authorized  it  at 
the  time.  On  the  same  day  notice  of  the  plaintiffs'  claim 
to  the  goods  was  served  upon  both  defendants.  In  order 
to  shew  an  interference  with  or  exercise  of  ownership  over 
the  goods  by  Fretson  (who  appeared  to  be  Tummon's  at- 
torney), two  papers  were  put  in,  the  one  (dated  the  8rd  of 
December)  being  a  notice  from  him  to  Mrs.  Feam,  the 
landlady  of  the  public-house  at  which  the  goods  had  been 
deposited,  desiring  her  not  to  part  with  the  goods;  the 
other,  dated  the  5th,  an  indemnity.  It  did  not,  however, 
appear  that  there  had  been  any  subsequent  demand  of  the 
goods  made  upon  Mrs.  Feam.  On  the  19th  of  January, 
1848,  a  notice  was  s^red  upon  both  the  defendants,  stating 
the  assignment  by  New  to  the  plaintiffs,  and  that  they 
would  bring  an  action  against  the  sheriff,  his  officers,  and 
the  defendants,  for  seizing  the  goods.  The  person  who 
served  this  notice  on  Tummon  stated,  that,  upon  his  ask- 
ing Tummon  to  give  him  a  note  to  Mrs.  Fearn  directing 
her  to  give  up  the  goods,  he  answered — ''  No :  it  is  not 
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Tery  likely  that  I  should  lose  my  debt  and  have  to  pay         1843. 
Fretson's  costs  besides :"  that  the  witness  then  asked  him 
if  he  considered  he  had  any  claim  on  the  goods,  whereupon 
Tummon  answered :  "  Yes,  I  have';  and  a  just  claim,  I 
consider;  for,  I  have  been  shamefully  used  by  Jerry  New/' 

No  witnesses  were  called  on  behalf  of  the  defendants; 
but  it  was  submitted  that  there  was  no  evidence  to  fix 
them  with  any  participation  in  the  alleged  trespass.  On 
the  other  hand,  it  was  insisted  that  there  was  ample  evi- 
dence to  shew  that  both  the  defendants  by  their  subse- 
quent acts  and  conduct  so  adopted  and  acquiesced  in  the 
taking  and  detention  of  the  goods  as  to  make  them  tres- 
passers ab  initio. 

The  learned  Baron,  in  his  summing  up,  said  that  the  Direction  to 
question  was  whether  the  original  seizure  of  the  goods  by  ^"^' 
the  three  men  on  the  3rd  of  December,  1842,  was  made  by 
the  order  of  the  defendants  or  either  of  them,  for,  that  the 
order  to  detain  given  by  Fretson  was  not  acted  upon  by  a 
refusal  to  deliver  afterwards,  and  therefore  that  did  not 
amount  to  a  trespass :  that  an  order  to  seize  the  goods  was 
necessary  in  this  case  (which  was  that  of  a  seizure  by  the 
sheriff^s  officers),  in  order  to  make  the  defendants  liable, 
for,  though,  in  general,  if  a  trespass  is  done  on  account  of 
and  fbr  another,  a  subsequent  assent  and  ratification  by 
him  would  be  sufficient,  that  is  where  the  person  acting 
meant  to  be  agent  for  the  other ;  but  that  here  the  sheriff's 
officers  were  ministers  of  the  law,  and  not  agents  of  the 
plaintiff  in  the  suit,  and  did  not  mean  to  be  so :  and  that.  As  to  Fretson. 
at  all  events,  the  principle  of  ratification  did  not  apply  to 
Fretson,  because  the  seizure  could  not  be  for  his  benefit; 
and  therefore  the  only  question  as  to  him  was,  whether  he 
gave  authority  to  seize.  As  to  the  defendant  Tummon,  AstoTammoD. 
the  learned  Baron  thought  there  was  evidence  of  both; 
and  he  asked  the  jury  to  say  whether  he  authorized,  or 
whether  he  assented  merely. 
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1843.  The  jury  found  that  neither  of  the  defendants  authorized 

the  seizure  originally — and  therefore  found  a  verdict  for 
the  defendant  Fretson  absolutely :  but  they  found  that  the 
defendant  Tummon  sanctioned  and  ratified  the  seizure  of 
the  plaintiffs'  goods  subsequently. 

The  learned  Baron  thereupon  directed  a  verdict  for  the 
defendants^  reserving  to  the  plaintiffs  leave  to  move  to 
enter  a  verdict  for  2/.  168,  (the  value  of  the  goods)  against 
the  defendant  Tummon^  if  the  Court  should  think  that  his 
subsequent  ratification  made  him  liable  as  a  trespasser  for 
the  original  seizure. 

BompaSf  Serjeant,  in  Easter  Term  last,  accordingly  moved 
to  enter  a  verdict  for  iL  16«.  against  Tummon,  and  also 
for  a  new  trial  on  the  ground  of  misdirection. — ^There  waa 
sufficient  evidence  to  shew  an  adoption  of  the  seizure  by 
both  the  defendants,  so  as  to  make  them  both  liable  for  the 
original  trespass.  In  Comyns's  Digest,  Trespass  (C.  1.),  it 
is  said  that  **  trespass  lies  against  him  who  does  the  tres« 
pass,  and  all  aiding  &c.,  for  there  is  no  accessary,  but  all 
are  principals  in  trespass :  or  against  him  who  afterwards 
assents  to  a  trespass  done  for  his  use  or  benefit,  though 
not  privy  at  the  time  of  doing  it — 4  Inst.  817.''  The  same 
principle  is  laid  down  in  Barker  v.  Braham,  8  Wils.  868,  2 
W.Blac.866:  and  in  flW/ v.  Pfc*er«^/,  1  B.  &  B. 282,  3 
Moore,  612,  Dallas,  C.  J.,  says :  "  The  rule  of  law  is,  that 
he  for  whom  a  trespass  is  committed  is  no  trespasser  unless 
he  agrees  to  the  trespass ;  but,  if  he  afterwards  agrees  to 
it,  his  subsequent  assent  has  relation  back,  and  is  equiva- 
lent to  a  command,  according  to  the  well-established 
maxim,  Omnis  ratihabitio  retrotrahitur  et  mandato  priori 
sequiparatur."  Wilson  v.  Barker,  1  N.  &  M.  409,  4  B.  & 
Ad.  614,  is  also  an  authority  to  shew  that  subsequent  as* 
sent  to  a  trespass  will  make  the  assenting  party  a  co-tres- 
passer.   ITindal,  C.  J. — ^Where  the  trespass  is  committed 
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for  his  benefit.]     Tammon  here  had  an  interest,  he  being         J8t'). , 
the  plaintiff  in  the  suit  in  which  the  process  issued ;  and 
Fretson  had  given  an  indemnity  (41). 

TiNDAL,  C.  J. — ^There  is  no  pretence  for  charging  Pretsoii 
as  a  trespasser.  The  rule  may  go  to  enter  a  verdict  for 
2/.  16s.  against  the  defendant  Tummon. 

Byles,  Seijeant,  on  a  former  day  shewed  cause.— There 
was  no  evidence  to  shew  the  nature  of  the  process  under 
which  these  goods  were  seized,  or  from  what  Court  it  issued : 
it  may  have  been  process  out  of  a  superior  Court,  or  it  may 
have  been  process  of  attachment  to  compel  the  appearance 
of  New  in  the  sheriff's  Court.  The  jury  have  negatived 
previous  authority  by  either  defendant:  and  they  have 
found  that  the  defendant  Tummon  subsequently  sanctioned 
and  ratified  the  seizure ;  and  the  question  is,  whether  that 
subsequent  sanction  and  ratification  amounts  to  a  ratihabi- 
tio,  so  as  to  make  the  defendant  liable  as  a  trespasser  for 
the  original  seizure.  There  are  many  cases,  from  the  Year 
Books  downwards,  shewing  that  a  subsequent  ratification 
will  not  affect  a  third  person,  unless  the  original  trespass 
was  committed  in  his  name  or  to  his  use  and  benefit. 
Thus,  in  the  Year  Book,  7  Hen.  4,  pi.  85,  it  is  said,  that,  if 
the  bailiff  took  the  heriot  claiming  property  in  it  himself, 
the  subsequent  agreement  of  the  lord  would  not  amount 
to  a  ratification  of  his  authority  as  bailiff  at  the  time ;  but, 
if  he  took  it  at  the  time  as  bailiff  of  the  lord,  and  not  for 
himself,  without  however  any  command  of  the  lord,  yet  the 
subsequent  ratification  by  the  lord  made  him  bailiff  at  the 
time.  Lord  Coke,  in  4  Inst.  817,  lays  down  the  same 
doctrine.  Treating  of  the  Courts  of  the  forests,  he  says : 
''And  because  it  should  be  hard  and  difficult  that  any 

(41)  An  attorney  who  delivers  therefore  a  co-trespasser  with  the 

a  precept  to  a  sheriff's  bailiff,  who  bailiff:  Sowdl  v.  Champion,  6  AdL 

thereupon    acts    under  it,  is  not  &  E.  407,  2  A.  &  P.  627. 
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1843.  man  should  hunt  and  kill  the  King's  deer  in  his  foifeat,  and 
pass  away  without  discovery,  unless  there  were  procurers, 
plotters,  assisters,  and  receivers ;  by  the  law  of  the  forest, 
whosoever  receiveth  within  the  forest  any  such  malefactor, 
either  in  hunting  or  killing,  knowing  him  to  be  such  male- 
fiictor,  or  any  flesh  of  the  King's  venison,  knowing  it  to  be 
the  King's ;  in  this  case  he  is  a  principal  trespasser ;  wherein 
the  law  of  the  forest  differeth  from  the  common  law,  for, 
by  the  common  law,  he  that  receiveth  a  trespasser  and 
agreeth  to  a  trespass  after  it  is  done,  is  no  trespasser,  unless 
the  trespass  was  done  to  his  use  or  for  his  benefit,  and  then 
his  agreement  subsequent  amounteth  to  a  commandment,  for, 
in  that  case,  omnis  ratihabitio  retrotrahitur  et  mandato 
sequiparatur;  but,  by  the  law  of  the  forest,  such  a  receiver 
is  a  principal  trespasser,  though  the  trespass  was  not  done 
to  his  use,  as  well  as  the  procurers  and  plotters;  but,  by 
the  common  law,  in  case  of  felony,  such  a  receiver  is  but 
an  accessary/'  This  authority  is  expressly  recognized  in 
fFtbonv.jBarArer,  1N.&M.409,4B.&  Ad.614.  And  the 
case  of  Saunderson  v.  Griffiths,  8  D.  &  R.  643, 5  B.&C.909, 
is  an  authority  to  shew  that  the  same  principle  applies  to 
actions  ex  contractu.  There,  baron  and  feme  declared 
with  A.  jointly  upon  an  agreement  to  demise  lands  to  B* 
upon  certain  considerations  thereunto  moving,  and  aver- 
ring the  promises  to  the  three,  and  it  appeared  in  evidence 
that  the  agreement  was  entered  into  by  an  agent,  for  and 
on  behalf  of  the  wife  and  A.  only:  and  this  was  held  a  fatal 
variance,  though  the  husband  had  received  rent  from  the 
tenant  subsequent  to  the  date  of  the  agreement.  And 
Holroyd,  J.,  said :  ''It  is  quite  clear  that  the  consideration 
stated  in  the  first  count  for  the  defendant's  promise  was 
not  proved,  inasmuch  as  the  agreement  given  in  evidence 
was  not  a  joint  agreement  by  the  three  plaintiffs,  but  by 
Mrs.  Saunderson  and  Miss  White  only,  for  whom  alone 
Murray,  the  agent,  was  authorized  to  act.  It  appeared  in 
evidence  that  Murray  did  not  stipulate  that  Mr.  Saunder- 
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son,  the  htisband,  sboald  demise ;  he  only  assumes  to  have  1843. 
authority  from  Mrs.  Saunderson  and  Miss  White;  and 
therefore,  in  point  of  law,  it  was  not  the  agreement  of  the 
husband.  But  then  it  is  said  that  the  subsequent  assent 
of  the  husband  will  ratify  it  as  to  him,  and  make  him  a 
party  ab  initio.  This,  however,  is  not  so.  If,  indeed,  the 
agent  had  assumed  the  power  of  including  the  husband  as 
a  party,  the  subsequent  assent  of  the  latter  might  have  had 
relation  back  to  the  time  when  the  agreement  was  first 
entered  into,  and  so  bind  him :  but  here  the  husband  never 
previously  authorized  the  agent  to  make  the  agreement 
on  his  behalf,  nor  is  he  named  as  a  party  for  whom  the 
agent  professed  to  act.'^  So,  in  Vere  v.  Ashby,  10  B.  &  C. 
298,  Parke,  J.,  says :  "  The  rule  as  to  ratification  applies 
only  to  the  acts  of  one  who  professes  to  act  as  the  agent  of 
a  person  who  afterwards  ratifies.''  Assuming  here  that 
the  seizure  took  place  under  process  issuing  out  of  a  su- 
perior Court,  would  a  subsequent  ratification  render  the 
execution-creditor  liable  in  trespass  for  the  act  of  the  sherifl^ 
in  seizing  under  process  against  A.  the  goods  of  B.?  In 
Parsons  v.  Lloyd,  8  Wils.  841,  which  will  probably  be  cited 
on  the  other  side,  the  process  under  which  the  sheriff  acted 
had  been  set  aside  for  irregularity;  it  was  the  same,  there- 
fore, as  if  there  had  been  no  process  at  all,  but  the  officer 
had  received  his  instructions  from  the  party  himself.  In 
Balme  v.  Hutton,  9  Bing.  474,  8  M.  &  Scott,  1,  where  it  was 
held  that  the  sheriff  was  liable  for  the  seizure  and  sale  of 
goods  of  a  debtor  seized  under  a  fi.  fa.  after  a  secret  act 
of  bankruptcy,  Patteson,  J.,  treating  of  the  alleged  hard- 
ship of  holding  the  sheriff  liable,  he  being  ignorant  of  the 
facts,  observes:  ''It  is  said  that  the  law  in  other  cases 
makes  a  distinction  between  a  sheriff  and  a  party;  as,  for 
instance,  that  a  sheriff  may  justify  under  a  writ  of  execu- 
tion, but  the  party  must  shew  not  only  a  writ  but  a  sub- 
sisting judgment.  No  doubt  that  is  so;  and  why?  Be- 
cause the  party  in  the  cause,  who  is  liable  oniy  in  case  be 
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1843.  has  been  personally  active  in  the  seizure,  or  has  taken  the 
goods  or  their  produce  from  the  sheriff^  yet^  having  put  the 
sheriff  in  motion^  i.  e.^  having  sued  out  the  writ^  if  he  he- 
come  liable  at  all,  must  shew  a  canse  for  suing  ont  the 
writ;  and  it  is  obvious  that  the  writ  itself  would  shew  no 
cause :  whereas  the  sheriff  does  nothing  till  after  the  writ 
is  put  into  his  hands,  and  acts  professedly  in  obedience  ta 
the  writ/'  So,  here,  no  doubt  the  defendant  Tummou 
would  have  been  liable  if  he  had  been  personally  active  in 
the  seizure.  But,  the  jury  having  negatived  prior  autho- 
rity, nothing  that  he  has  since  done  can  have  the  effect  of 
rendering  him  liable  for  the  original  trespass. 

Santas,  Seijeant  {Cleasby  was  with  him),  in  support  of 
the  rule. — ^The  plaintiff  is  clearly  entitled  to  have  a  verdict 
entered  for  him  against  Tummon.  Affecting  to  act  under 
legal  authority,  the  sheriff  took  the  plaintiffs'  goods  in  the 
name  and  for  the  use  of  Tummon,  and  that  seizure  was 
subsequently  ratified  and  assented  to  by  Tummon.  In 
Menham  v.  Edmonson,  1  Bos.  &  P.  869,  where  trover  was 
brought  for  goods  taken  in  execution  at  the  suit  of  the 
defendant,  Cockell,  Seijeant,  desired  to  take  the  opinion 
of  the  Court,  whether  trover  could  be  maintained  against 
the  defendant,  or  whether  it  should  not  have  been  brought 
against  the  sheriff,  in  the  hands  of  whose  broker  the  money 
remained :  and  he  cited  Rush  v.  Baker,  Bull.  N.  P*  41. 
But  Eyre,  C.  J.,  said :  "I  had  some  doubts  at  first  as  to 
this  point,  and  whether,  the  execution  having  been  regu- 
larly made  under  the  authority  of  the  law,  and  the  goods 
regularly  sold,  the  action  should  not  have  been  brought  for 
the  money.  There  is  a  fact,  however,  in  the  case  which 
decides  the  point,  namely,  that  the  defendant  was  in  com- 
pany with  the  sheriff's  officer  at  the  time  of  the  execution. 
By  the  case  cited  it  appears  that  trover  may  be  maifUained 
against  the  party  himself  if  he  give  a  bond  to  the  sheriff,  be- 
•^ause  giving  a  bond  is  equal  to  intermeddling;  actual  in* 
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fermeddling,  therefore^  must  be  equal  tx)  giving  a  bond/'  1843. 
In  Parsons  v.  Lloyd,  3  Wils.  841^  where  one  who  had  been 
arrested  under  process  whicb  was  afterwards  set  aside  for 
irregularity,  brought  trespass  against  the  execution-creditor 
for  the  false  imprisonment,  Lord  Chief  Justice  De  Grey 
said:  ''Parsons,  the  now  plaintiff,  has  been  illegally  im- 
prisoned under  colour  of  a  writ  sued  out  against  him  which 
is  a  mere  nullity:  he  has  been  unlawfully  injured,  and 
must  have  a  remedy ;  but  he  has  none  against  the  officer, 
who  is  not  to  exercise  his  judgment  touching  the  validity 
of  the  process  in  point  of  law,  but  is  obliged  to  obey  the 
command  of  the  Courts  at  Westminster  or  other  superior 
Courts  having  general  jurisdiction,  and  he  may  justify 
under  the  writ  although  it  be  void :  2  Keb.  705,  pi.  69,  844, 
pi.  81;  3  Keb.  213;  6  Eep.  54  a.  But,  where  a  Court  has 
no  jurisdiction  of  the  cause,  the  whole  was  coram  non  judice, 
as  was  the  case  of  Smith  v.  BoucMer,  2  Stra.  994,  which  is 
dted  by  the  Court  in  giving  their  judgment  in  Perkins  v. 
Proctor  and  Green,  and  is  by  the  Court  well  observed  upon 
in  my  Brother  Wilson's  Reports,  2nd  part,  385,  that  Lord 
Hardwicke  was  of  opinion  that  trespass  and  false  imprison- 
ment well  laid  against  the  Vice-chancellor  of  Oxford,  the 
judge,  gaoler,  officer,  and  all  of  them :  10  Bep.  76  a,  b. 
That  this  action  well  lies  against  Lloyd,  the  party  himself 
ygrho  sued  out  this  void  writ,  is  clear  from  the  cases  of 
l\imer  v.  Felgate,  1  Lev.  95,  1  Sid.  272,  and  many  others 
which  might  be  cited;  and  to  say  now  that  this  action 
does  not  lie  against  the  party  himself,  would  be  quieta 
movere.  There  is  a  great  difference  between  erroneous 
process  and  irregular  (that  is  to  say,  void)  process,  the  first 
stands  valid  and  good  until  it  be  reversed,  the  latter  is  an 
absolute  nullity  from  the  beginning ;  the  party  may  justify 
under  the  first  until  it  be  reversed :  but  he  cannot  justify 
under  the  latter,  because  it  was  his  own  fault  that  it  was 
irregular  and  void  at  first.  It  is  said  that  trespass  vi  et 
armis  is  not  the  proper  action,  and  that  a  man  cannot  be 
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1843.  tnade  a  trespasser  by  relation ;  but  relation  is  not  at  alf 
applicable  to  this  case,  for,  Lloyd,  who  sued  out  this  void 
irregular  writ,  and  caused  Parsons  to  be  unlawfully  arrested 
thereupon,  was  the  principal  moyer  or  trespasser  in  this  case* 
The  act  of  an  attorney  is  the  act  of  his  client ;  and  I  am  very 
clearly  of  opinion  that  trespass  vi  et  armis  well  lies,  and 
therefore  the  plaintiflF  must  have  judgment/'  [Cresswell,  J. 
— There  was  no  question  in  that  case  about  the  authority: 
but  here,  the  whole  question  is,  whether  Tummon  gave 
any  authority  to  take  the  goods  of  New's  assigns.]  The 
sheriff  was  acting  under  the  supposed  authority  of  the  law^ 
on  account  and  for  the  benefit  of  Tummon :  his  subsequent 
ratification  clearly  makes  him  responsible  for  the  sheriff's 
acts.  It  is  not  contended  that  a  subsequent  ratification 
will  affect  the  principal,  where  the  agent  at  the  time  of 
the  seizure  was  professedly  acting  on  his  own  account* 
[Matde,  J. — ^Was  the  sheriff  acting  as  the  agent  of  Tum- 
mon in  making  the  seizure  ?]  Menham  v.  Edmonson,  1 
Bos.  &  P.  369,  shews  that  he  may  be.  [Maule,  J.— The 
giving  an  indemnity,  as  is  put  in  that  case,  is  rather  a 
mandatum  than  a  ratification.]  In  Kelcey  v.  Minier,  I 
Scott,  616,  1  Bing.  N.  C.  721,  it  was  held  that  trover  lies 
at  the  suit  of  the  assignee  of  an  insolvent  debtor  against 
an  execution-creditor  for  a  sale  after  the  commencement 
of  the  insolvent's  imprisonment  of  goods  seized  before 
under  a  fi.  fa.  issued  upon  a  warrant  of  attorney.  Tindal, 
C.  J.,  there  says :  *'  In  Notley  v.  Buck,  8  B.  &  C.  160,  2 
M.  &  B.  68,  there  was  an  express  averment  in  the  replica* 
tion,  that  the  sheriff  had  notice  of  the  act  of  bankruptcy 
before  he  proceeded  to  a  sale :  he  was  therefore  clearly  a 
wrongdoer.  It  is  true  that  nothing  is  said  in  that  case 
as  to  the  liability  of  the  execution-creditor  to  an  action ; 
it  was  not  necessary;  the  Court  were  only  dealing  with 
the  sheriff.  But,  upon  general  principles,  I  hold  it  to  be 
clear,  that,  where  one  puts  another  in  motion,  the  former 
is  responsible  for  all  the  illegal  acts  of  the  latter  that  ne« 
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eessarily  result  from  his  emplojrment.  The  writ  gave  the  1843. 
sheriff  authority  to  seize  and  sell :  the  defendant  should 
have  given  him  notice  to  stay  the  sale  on  the  imprisonment 
Of  the  insolvent/'  Groves  v.  Cowan,  8  M.  &  Scott,  852,  10 
Bing.  5,  is  an  authority  to  the  same  effect.  [Mcnde,  J. — 
There  can  be  no  doubt  that  the  execution-creditor  is  liable 
in  trespass  for  a  wrongful  seizure  where  he  personally  in- 
terferes :  so,  he  is  liable  in  trover,  or  for  money  had  and 
received,  if  he  afterwards  receives  the  goods  or  the  pro- 
ceeds.] There  is  no  distinction  taken  in  any  of  the  books 
between  a  seizure  by  the  sheriff  without  legal  authority, 
and  a  seizure  by  a  stranger,  acting  for  and  on  account  of 
a  third  person,  by  whom  the  act  of  seizure  is  subsequently 
ratified.  [3fimfe,  J. — ^The  character  in  which  the  sheriff 
seized  depends  entirely  upon  the  nature  of  the  process 
under  which  he  seized.  There  is  no  evidence  to  shew  that 
the  o£Scers  assumed  at  the  time  of  the  seizure  to  be  acting 
under  Tummon's  authority.  You  are  bound  to  shew  the 
character  of  the  act  at  the  time  it  was  done,  before  you 
can  fix  Tummon  by  a  subsequent  ratification.  Cresswell, 
J. — ^The  learned  Judge  seems  to  have  assumed  that  the 
officers  seized  as  ministers  of  the  law,  and  no  otherwise  as 
agents  of  the  party.]  It  was  no  valid  legs9.,process  against 
these  particular  goods.  [Colifnafif  J. — ^Without  knowing 
what  the  process  was  under  which  the  officers  professed  to 
be  acting,  how  can  we  say  that  the  seizure  was  to  the  use 
of  Tummon?]  It  is  quite  immaterial  whether  the  seizure 
was  by  the  sheriff  under  the  authority  of  process  or  not,  or 
whether  the  parties  acted  directly  or  indirectly  on  account 
of  Tummon. 

Cur.  adv.  vult. 

TiNDAL,C.  J.,now  delivered  the  judgment  of  the  Court.— 
This^case  comes  before  us  on  a  rule  obtained  by  the  plain- 
tiffs, by  leave  of  the  learned  Judge  at  the  trial,  to  enter  a 
verdict  for  them   against   the   defendant  Tummon,  for 
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1843.  21.  16^.^  if  the  Court  should  think  that  his  subsequent 
ratification  made  him  liable  as  a  trespasser  for  the  original 
seizure. 

The  seizure  of  the  plaintiffs^  goods  was  made  by  some 
officer  of  the  sheriff^  without  any  precedent  authority  from 
Tummon^  who  appeared  upon  the  evidence  at  the  trial  U> 
be  plaintiff  in  some  suit  the  nature  of  which  did  not  trans* 
pire,  but  who  is  found  by  the  jury  not  to  have  given  any 
precedent  authority  to  take  the  goods  of  the  plaintiffs,  but 
to  have  ratified  the  taking  after  it  was  made.  The  ques* 
tion,  therefore,  is  a  dry  question  of  law,  whether  the  sub- 
sequent ratification  by  the  defendant  of  a  taking  under 
such  circumstances  is  the  same  in  its  consequences  as  a 
precedent  command  of  the  defendant.  And  we  think, 
under  the  authorities,  and  upon  the  reason  of  the  thing 
itself,  it  is  not. 

That  an  act  done  for  another  by  a  person  not  assuming 
to  act  for  himself,  but  for  such  other  person,  though  with- 
out any  precedent  authority  whatever,  becomes  the  act  of 
the  principal  if  subsequently  ratified  by  him,  is  the  known 
and  well-established  rule  of  law.  In  that  case,  the  princi-^ 
pal  is  bound  by  the  act,  whether  it  be  for  his  detriment  or 
his  advantage,  and  whether  it  be  founded  on  a  tort  or  a 
contract,  to  the  same  extent  and  with  all  the  consequences 
which  follow  from  the  same  act  if  done  by  his  previous 
authority.  Such  was  the  precise  distinction  taken  in  the 
Year  Book,  7  Hen.  4,  fo.  35,  that,  if  the  bailiff  took  the 
heriot  claiming  property  in  it  himself,  the  subsequent 
agreement  of  the  lord  would  not  amount  to  a  ratification 
of  his  authority  as  bailiff  at  the  time ;  but,  if  he  took  it  at 
the  time  as  bailiff  of  the  lord,  and  not  for  himself,  without 
however  any  command  of  the  lord,  yet  the  subsequent 
ratification  by  the  lord  made  him  bailiff  at  the  time.  The 
9ame  distinction  is  also  laid  down  by  Anderson,  C.  J.,  in 
Godbolt's  Reports,  109—"  If  one  have  cause  to  distrain 
my  goods,  and  a  stranger,  of  his  own  wrong,  without  any 
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warrant  or  authority  given  him  by  the  other^  take  my 
goods,  not  as  bailiff  or  servant  to  the  other,  and  I  bring  an 
action  of  trespass  against  him,  can  he  excuse  himself  by 
saying  that  he  did  it  as  his  bailiff  or  servant?  can  he  so 
father  his  misdemeanor  upon  another?  He  cannot;  for^ 
once  he  was  a  trespasser,  and  his  intent  was  manifest.'^ 

In  the  present  case,  the*  sheriff's  officer,  who  was  the 
original  trespasser,  by  taking  the  goods  of  the  plaintiffs^ 
was  no  servant  or  agent  of  the  defendant  Tummon,  but 
the  agent  of  a  public  officer  or  minister  obeying  the  man- 
date of  a  Court  of  justice :  he  did  not  assume  to  act  at  the 
time  as  agent  or  bailiff  of  the  then  plaintiff  Tummon,  but 
as  the  servant  of  another,  viz.  the  sheriff,  by  virtue  of  the 
process  directed  to  him  by  the  Cpurt,  and  this  forms  the 
distinction  between  the  present  case  and  Parsons  v.  Lloyd, 
3  Wils.  341,  relied  upon  in  argument.  In  the  present  case, 
the  sheriff,  or  the  sheriff's  officer,  seized  under  process 
which  is  not  suggested  to  have  been  void  or  irregular,  but 
must  be  taken  to  be  valid  process.  In  the  case  referred  to, 
the  writ  had  been  set  aside  as  irregular,  and  consequently 
the  arrest  had  been  made  without  any  authority.  In  that 
case,  therefore,  the  sheriff  had  acted,  not  under  any  au- 
thority of  the  Court,  but  under  the  direction  of  the  plain- 
tiff in  the  original  action,  who  by  suing  out  void  process 
was  in  the  same  situation  as  if  he  had  orally  desired  the 
sheriff  or  his  officer  to  make  the  arrest.  And,  on  the  latter 
supposition,  where  a  ca.  sa.  or  a  fi.  fa.  has  been  set  aside 
for  irregularity,  it  becomes  a  nullity,  and  no  doubt  the 
sheriff  acts  as  the  servant  and  by  the  command  of  the 
plaintiff  who  sued  it  out,  and  who  is  consequently  liable 
as  a  principal  for  the  act  of  his  agent. 

If  the  defendant  Tummon  had  directed  the  sheriff  to 
take  the  goods  of  the  present  plaintiffs  under  a  valid  writ 
requiring  him  to  take  the  goods  of  another  person,  the 
defendant  in  the  original  action,  such  previous  direction 
would  undoubtedly  have  made  him  a  trespasser;  on  the 
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principle  that  all  who  procure  a  trespass  to  be  done  are 
trespassers  themselves ;  and  the  sheriff  is  supposed  not  to 
have  taken  the  goods  merely  under  the  authority  of  the 
writ^  but  as  the  servant  of  the  plaintiff.  Bnt^  where  the 
sheriff,  acting  under  a  valid  writ,  by  the  command  of  the 
Court,  and  as  the  servant  of  the  Court,  seizes  the  wrong 
person's  goods,  a  subsequent  declaration  by  the  plaintiff  in 
the  original  action  ratifying  and  approving  the  taking 
cannot,  upon  the  distinction  above  taken,  alter  the  cha- 
racter of  the  original  taking,  and  make  it  a  wrongful  tak- 
ing by  the  plaintiff  in  the  original  action. 

On  the  ground  of  this  distinction,  we  think  the  defend- 
ant Tummon  is  not  shewn  to  be  a  trespasser,  and  that  the 
rule  must  be  discharged. 

Rule  discharged. 


Wednesday^  TuRNLEY   V.  MaCGREGOR. 

June  14/A.      fTl 
A  decUntion      X  HIS  was  an  action  upon  the  case  for  a  false  representa- 

thaToneD.hid  ^^o^  {^^  substaucc)  of  the  Credit  and  ability  of  a  third  per- 

T^^^S??  ^     *on.    The  declaration  stated,  that,  before  and  at  the  time 

plaintiff  to  ad-  '  '  ^ 

Tanoe  him         of  the  committing  of  the  grievances  thereinafter  mentioned. 

2500/.  upon  the  o  o 

■ecnrity  of  an    ouc  Sir  Joscph  Abraham  Douglas  had  requested  the  plain- 

aBBignment  of 
the  benefit  of  a 

claim  D.  alleged  he  had  against  GoTernment ;  that  D.  had  referred  the  plaintiff  for  infonnation 
on  the  sabject  of  the  said  claim  to  the  defendant,  at  being ^  and  oi  in  fact  the  dtfendamt  wa»,  am 
ojieer  in  the  eerviee  of  Ckwemmeni,  and  ae  being  able^  from  the  meane  qf  knowledge  poeeeeeed 
by  htm^  to  afford  euch  information  i  that  the  plaintiff  applied  to  the  defendant ;  and  that  the 
latter  falsely  and  fraudolently  represented  to  the  plaintiff  that  the  claim  was  entertained  by  Go* 
Temment  and  sure  to  be  paid,  and,  as  the  defendant  believed,  within  three  months,  &c. 

The  defendant  pleaded  that  be  was  not  an  officer  in  the  service  of  Government,  nor  able, 
from  the  means  of  knowledge  possessed  by  him,  to  afford  information,  modo  et  forma,  oondnd- 
ing  to  the  country  :< — Held,  that  the  first  part  of  the  plea  was  bad  as  being  a  trayerse  of  an  im- 
material allegation,  and  the  second,  because  a  traverse  of  matter  not  alleged  in  the  declaratioo. 

The  defendant  farther  pleaded,  that  the  said  supposed  representation  in  the  declaration  men- 
tioned was  not  in  writing  signed  by  the  defendant,  according  to  the  9  Geo.  4,  c.  14,  and  that 
it  was  verbal  only,  and  made  after  the  passing  and  coming  into  effect  of  that  act : — Held,  bad, 
as  being  an  ai^mentative  denial  of  the  matter  charged  in  the  declaration. 

Qiuere,  whether  the  representation  disclosed  in  the  declaration  was  a  representation  concern- 
ing or  relating  to  the  credit  or  ability  of  D.  within  the  9  Geo.  4,  c.  14,  s.  6  ? 
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tiff  io  advance  and  pay  to  him  the  said  Sir  J.  A.  Douglas        1843. 

the  sum  of  2500/.  upon  the  security  of  an  assignment  by      xuknlbt 

the  said  Sir  J.  A.  Douglas  to  the  plaintiff  of  the  benefit  of  a  v. 

Macorboor* 
certain  claim  which  the  sidd  Sir  J.  A*  Douglas  had  then 

alleged  to  the  plaintiff  that  he  the  said  Sir  J.  A.  Douglas 
then  had  against  her  Majesty's  Government  for  a  large 
sum  of  money,  to  wit,  a  sum  of  between  19,000/.  and 
20,000/.,  and  which  claim  the  said  Sir  J.  A.  Douglas  had 
then  alleged  to  the  plaintiff  to  be  a  just  claim,  and  to  have 
been  entertained  by  the  said  Government,  and  to  be  sure 
to  be  paid ;  and  thereupon  the  plaintiff,  before  and  at  the 
time  of  the  committing  of  the  said  grievances,  was  willing 
to  advance  and  pay  to  the  said  Sir  J.  A.  Douglas  the  said 
sum  of  2500/.  upon  the  security  of  such  assignment  as 
aforesaid  of  the  benefit  of  the  said  claim,  if,  on  inquiry  of 
the  defendant,  before  advancing  and  paying  the  said  sum 
on  such  security,  it  should  appear  from  the  representations 
of  the  defendant  that  the  said  claim  was  well-founded,  and 
was  entertained,  and  would  be  satisfied  by  the  said  Govern- 
ment ;  of  all  which  premises  the  defendant,  before  and  at 
the  time  of  the  committing  of  the  said  grievances,  had  no- 
tice :  that  also,  before  and  at  the  time  of  the  committing 
of  the  said  grievances,  the  said  Sir  J.  A.  Douglas  had  re- 
ferred the  plaintiff  for  information  on  the  subject  of  the 
said  claim  to  the  defendant,  as  being ,  and  as  in  fact  the  de^ 
fendant,  before  and  at  tJie  time  of  the  committing  of  the  said 
grievances,  was,  an  officer  in  the  service  of  the  said  Govern^ 
ment,  to  wit,  at  the  Board  of  TVade,  and  as  being  able,  from 
the  means  of  knowledge  possessed  by  him,  to  afford  such  in* 
formation;  and  thereupon  the  plaintiff,  to  wit,  on  1st  of 
February,  1842,  applied  to  the  defendant  for  such  informa- 
tion as  aforesaid,  and  then  informed  the  defendant  that 
such  application  was  made  with  reference  to  the  validity 
of  the  said  claim  and  the  su£Sciency  of  the  said  security; 
whereupon,  and  before  the  commencement  of  the  suit^ 
to  wit,  on  the  day  and  year  last  aforesaid,  the  defendant. 
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craftily  intending  to  deceive  the  plaintiff  in  thi9  behalf^ 
and  to  induce  him  to  advance  the  said  sum  of  25(Ktf.  to 
the  said  Sir  J.  A.  Douglas  on  the  said  security^  falsely  and 
fraudulently  represented  to  the  plaintiff  that  the  said  claim 
was  entertained  by  the  said  Government^  and  that^  al- 
though not  actually  admitted^  the  same  claim  was  sure  to 
be  paid^  and  that  the  amount  thereof  ought  to  have  been 
paid  long  before^  and  that  it  was  a  disgrace  to  the  said 
Oovernment  that  payment  thereof  had  been  so  long  de- 
layed^ and  that  the  amount  of  the  said  claim  would  be 
paid  in  a  few  months  from  the  time  of  the  making  by  the 
defendant  of  the  said  representations,  and^  as  he  the  de- 
fendant believed^  within  a  period  not  exceeding  three 
months  from  the  time  last  aforesaid^  and  that  he  the  de- 
fendant did  not  know  why  payment  had  been  delayed  so 
longi  unless  the  then  recent  Exchequer  Bill  fraud  and 
the  change  in  the  Glovernment  had  occasioned  that  delay, 
and  that  the  Treasury  (meaning  the  officers  of  her  Ma* 
jesty^s  Treasury)  would  take  notice  of  a  charge  on  that 
claim,  as  had  been  done  in  a  case  of  his  the  defendant's 
while  he  was  a  consul  abroad:  The  declaration  then  averred 
that  thereupon,  afterwards,  to  wit,  on  the  24th  of  February, 
1842,  the  plaintiff  advanced  and  paid  to  the  said  Sir  J.  A. 
Douglas,  upon  the  security  of  an  assignment  by  the  said 
Sir  J.  A.  Douglas  to  the  plaintiff  of  the  benefit  of  the  said 
claim,  the  sum  of  2600/.,  and  the  said  Sir  J.  A.  Douglas 
t)ien  made  and  the  plaintiff  then  accepted  such  assignment 
nA  a  security  for  the  re-payment  of  the  said  sum  of  2500L, 
lyith  interest  thereon  at  and  after  the  rate  of  6/L  per  centum 
per  annum :  that  the  plaintiff  was  induced  to  advance 
and  pay  as  aforesaid  the  said  sum  of  2500/.  to  the  said  Sir 
J.  A.  Douglas  upon  such  security  as  aforesaid,  and  to  ac- 
cept the  said  assignment  as  such  security,  by  the  represen- 
tations so  made  to  him  as  aforesaid  by  the  defendant,  and 
that  he  the  plaintiff  advanced  and  paid  the  same  sum  to  the 
said  Sir  J.  A.  Douglas  upon  such  security  as  i^oresaid,  and 
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accepted  the  said  Assignment  as  sncli  security  as  aforesaid        1843. 

upon  the  faith  of  the  said  representations^  and  believing      turnley 

that  the  same  were  true :  whereas,  in  truth  and  in  fact^    ,,     ^' 

-         _  _      _  . ,     MACoasooR. 

and  as  the  defendant  at  the  time  when  he  made  the  said 

representations  as  aforesaid  well  knew^  the  said  claim  was 
not  then  entertained  by  the  said  Grovernment^  nor  was  the 
same^  although  not  actually  admitted,  then  sure  or  likely  ' 

to  be  paid  within  a  few  months  from  the  time  of  the 
making  by  the  defendant  of  the  said  representations,  nor 
within  a  period  not  exceeding  three  months  from  the  time 
last  aforesaid,  nor  at  any  other  time;  and  whereas  in  truth 
and  in  fact,  and  as  the  defendant  at  the  time  of  his  making 
of  the  said  representations  well  knew,  the  defendant,  at 
the  said  last-mentioned  time,  had  no  reason  for  believing, 
nor  was  it  then  true,  that  there  was  then  any  intention  on 
the  part  of  the  said  Government  to  satisfy  the  same  claim 
or  pay  any  sum  of  money  in  respect  thereof  at  any  time ; 
and  whereas,  in  truth  and  in  fact,  and  as  the  defendant  at 
the  time  of  making  the  said  representation  well  knew,  the 
officers  of  the  said  Treasury  would  not  take  notice  of  a 
charge  on  the  said  claim:  that,  although  the  period  of 
three  months  next  after  the  time  of  the  making  by  the  de- 
fendant of  the  said  representations  elapsed  long  before  the 
commencement  of  the  suit,  and  although  the  plaintiff  had 
always  since  the  making  of  the  said  assignment  been  ready 
and  willing  to  receive  payment  from  the  said  Government 
of  the  amount  of  the  said  claim  or  any  part  thereof,  and 
although  the  plaintiff  before  the  commencement  of  the 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  endeavoured 
to  render  the  said  security  available  and  to  cause  the  said 
assignment  to  be  noticed  by  the  officers  of  the  said  Trea« 
sury  as  a  charge  on  the  said  claims ;  yet  the  amount  so  Breach, 
claimed  as  aforesaid,  and  on  the  security  of  the  said  assign- 
ment of  the  benefit  whereof  the  said  sum  of  2500/.  was  so 
advanced  and  paid  as  aforesaid,  had  not  nor  had  any  part 
thereof  been  paid  by  the  said  Government,  nor  was  the 
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TURNLBT 

JMacgrbgok. 


Damage. 


Third  plea — 
defendant  not 
an  officer,  &c. 


Tourth  plea — 
fepresentation 
not  in  writing. 


same  amount  or  my  part  thereof  likely  to  be  paid  by  the 
said  Governmenti  uor  did  nor  would  any  of  the  officers  of 
the  said  Treasury  take  notice  of  the  said  assignment  as  a 
charge  on  the  said  claim,  or  any  part  thereof,  nor  had  the 
same  claim,  or  any  part  thereof,  ever  been  admitted,  enter- 
tained, or  in  any  way  recognized  by  the  said  Grovemment : 
by  means  whereof  the  said  assignment  for  securing  the  le* 
payment  of  the  said  sum  of  2500/.  with  interest  as  afore- 
said was  of  no  use  or  value  whatsoever  to  the  plaintiff,  and 
he  the  plaintiff  had  wholly  lost  the  said  sum  of  2500/.  so 
by  him  advanced  and  paid  as  aforesaid,  and  all  the  interest, 
benefit,  and  advantage  which  would  otherwise  have  arisen 
to  the  plaintiff   from    the  possession  and  use  thereof, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  300/.,  and  all  benefit  and  advantage  of  an 
available  security  for  the  same ;  and  had  incurred  fruitlessly 
and  without  benefit  divers  expenses,  amounting  in  the 
whole  to  a  lai^e  sum  of  money,  to  wit,  the  sum  of  SOOiL,  in 
and  about  the  procuring  and  obtaining  of  the  said  assign- 
ment, and  in  and  about  the  endeavouring  to  render  the 
same  and  the  security  therein  expressed  available. 

Third  plea — that  he  the  defendant  was  not  an  officer  in 
the  service  of  the  said  Oovemment,  nor  able  from  the  means 
of  knowledge  possessed  by  him  to  afford  information,  in 
manner  and  form  as  the  plaintiff  had  above  alleged — con- 
cluding to  the  country. 

Fourth  plea — that  the  said  supposed  representation  in 
the  declaration  mentioned  was  not,  nor  was  any  part  there- 
of, in  writing,  signed  by  the  defendant,  according  to  the 
form  of  the  statute  rendering  a  written  instrument  neces- 
sary to  the  validity  of  certain  promises  and  engagements, 
made  and  passed  in  the  ninth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  and  that  the  said  sup- 
posed  representation  was  verbal  only,  and  made  after  the 
making,  passing,  and  coming  into  effect  and  operation  of 
the  same  statute — ^verification. 
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The  plaintiff  demurred  specially  to  the  third  plea,  assign*        1843, 
ing  for  causes — that  the  same  plea  took  issue  on  matter      I    "     ^. 
not  alleged  or  implied  in  the  count,  in  this,  to  wit,  that  v. 

whereas  the  count  alleged,  not  that  the  defendant  was  able 
from  the  means  of  knowledge  possessed  by  him  to  afford  thet^'j^ 
information,  but  that  the  said  Sir  J.  A.  Douglas  had  re-  ^  ^^^  {3^^ 
ferred  the  plaintiff  to  the  defendant  as  being  able  from  the  ^S  *TS*tbB°* 
means  of  knowledge  possessed  by  him  to  afford  such  in-  count, 
formation ;  and,  although  the  silence  of  the  count  touching 
the  ability  in  fact  of  the  defendant  to  afford  the  informa* 
tion  which  he  was  referred  to  as  being  able  to  afford,  while 
expressly  stating  that  the  defendant  in  fact  was,  as  well  as 
that  the  said  Sir  J.  A.  Douglas  had  referred  to  him  as  be- 
ing, an  officer  in  the  service  of  Government,  prevented  any 
implication  of  any  assertion  that  the  defendant  was  in  fact 
able  to  afford  such  information,  yet  the  plea  stated  that  the 
defendant  was  not  able  from  the  means  of  knowledge  pos- 
sessed by  him  to  afford  such  information  in  manner  and 
form  as  the  plaintiff  had  (as  the  plea  stated)  alleged,  and 
therein  took  a  traverse  which  followed  neither  the  words 
nor  the  meaning  of  the  allegation  to  which  it  purported  to 
be  applied — that,  although  the  plea  stated  and  introduced  Ii  improperly 
BOW  matter,  to  wit,  that  the  defendant  was  not  able  from  ^ 
the  means  of  knowledge  possessed  by  him  to  afford  inform- 
ation, yet  it  concluded  to  the  country,  whereas  the  same 
ought  to  have  concluded  with  a  verification — ^that  the  plea 
tendered  an  immaterial  issue — ^that  the  plea,  if  available  in  Amounts  to  not 
substance  in  bar  of  the  action  to  which  it  was  pleaded,  was  *^^* 
circuitous  and  amounted  to  the  plea  of  not  guilty — ^that 
the  plea  shewed  no  valid  defence,  since,  even  if  it  were 
true,  as  the  plea  stated,  that  the  defendant  was  not  an 
officer  in  the  service  of  Government  as  alleged,  nor  was  at 
the  time  when  he  was  referred  to  by  the  said  Sir  J.  A. 
Douglas,  as  in  the  count  expressed,  able,  from  the  means 
of  knowledge  possessed  by  him,  to  afford  information,  still, 
under  the  other  circumstances  stated  in  the  county  and  not 
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1843.        denied  in  the  plea,  the  defendant  was  liable — and  that  the 
^JT"^'     '      plea  was  in  other  respects  informal  and  insnflScient* 

».  Demurrer  to  the  fourth  plea,  assigning  for  causes — ^that 

it  did  not  appear  in  or  by  the  count,  nor  was  it  allegecL  or 

tbTfOTtfA  pka.  shewn  by  the  plea,  that  the  action  was  brought  to  char^ 
the  defendant  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of 
another  person,  to  the  intent  or  purpose  that  such  person 
might  obtain  credit,  money,  or  goods  upon,  within  the 
true  intent  and  meaning  of  the  statute  in  the  plea  m^n- 

Amounutonot  tioned — ^that  the  plea,  if  valid  in  substance  to  bar  the  ac- 

f^^^y-  i;ion,  was  circuitous,  and  amounted  to  the  plea  of  not 

guilty — ^that  the  plea  stated  what  was  only  matter  of  evi- 
dence, and  did  not  offer  or  tend  to  any  sufficient  issue  of 
fact — ^that  the  plea  neither  traversed  nor  sufficiently  con- 
fessed and  avoided  the  matter  of  the  count  —  that  the 
plea  drcuitonsly  and  informally  denied  the  representations 
stated  in  the  count  to  have  been  made  by  the  defendant — 

Improperly  that  the  plea,  while  it  in  effect  purported  to  traverse  the 
making  of  a  representation  sufficient  to  support  the  action 
as  in  the  count  disclosed,  concluded  with  a  verification, 
whereas  the  same  ought  to  conclude  to  the  country — and 
that  the  plea  was  in  other  respects  uncertain,  informal, 
and  insufficient.    Joinder. 

*  Channell,  Serjeant  (J.  Henderson  was  with  him),  in  sup- 

As  to  the  third   port  of  the  demurrers  (42) — The  defendant  in  his  third 

plea, 

(42)  The  points  marked  for  ar-  niation;  but  that  Douglas  referred 

gument  on  the  part  of  the  plaintiff  ibe  plaintiff  to  the  defendant  as 

were  as  follow :—  being,  as  he  was,  an  officer,  and  aa 

As  to  the  third  plea — "  That  the  being  able  &c.    The  plea  follows 

third  plea  is  bad  :  it  denies  what  is  neither  the  words  nor  the  meaning 

not  alleged.     The  count  alleges,  of  the  allegation  which  it  purports 

not  that  the  defendant  was  able,  to  deny  modo  et  form&.    IntroduT 

from  the  means  of  knowledge  pos-  cing  new  matter,  viz.  an  assertion 

sessed  by  him,  to  afford  the  infor-  of  a  negative  of  what  has  hot  been 
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plea  alleges  that  he  was  not  an  officer  in  the  senrice  of  the  1843^ 
said  Oovenunent,  nor  able  from  the  means  of  knowledge 
possessed  by  him  to  afford  information.  This  latter  fact  is 
neither  alleged  nor  is  it  implied  from  anything  that  is 
alleged  in  the  declaration.  The  declaration  alleges  as  a 
fact  that  the  defendant  was  an  officer  in  the  service  of  the 
Government :  but  it  does  not  allege  that  he  was  able  from 
the  means  of  knowledge  possessed  by  him  to  afford  inform* 
ation^  but  only  that  Sir  J,  A.  Douglas  represented  him 
to  be  so.  Then,  the  plea  raises  an  immaterial  issue.  The 
plea  of  not  guilty  puts  in  issue  whether  or  not  the  defend<i> 
ant  made  a  false  representation,  and  whether  or  not  he 
knew  it  to  be  false.  The  declaration  can  only  mean,  that» 
being  an  officer  of  the  description  suggested,  he  might 
have  means  of  knowledge  peculiar  to  himself.  If  the 
plaintiff  prove  the  falsehood  of  the  representation,  and  the 
defendant's  knowledge  of  its  falsehood,  the  allegation  as  to 
his  means  of  knowledge  is  immaterial.  The  third  plea  is 
also  clearly  bad  as  amounting  to  not  guilty. 
The  fourth  plea  is  bad  as  well  in  substance  as  in  form,  Ai  to  the 

fourth  plea. 


alleged,  it  improperly  concludes  to 
the  country.  Pleaded  in  bar  of  the 
whole  action,  it  could  only  so  ope- 
rate by  being  construed  as  involv* 
ing  a  denial  of  the  whole  falsehood 
and  fraud  on  which  the  count  is 
founded;  and,  if  it  could  be  so 
construed,  it  is  ill,  as  amounting 
to  the  plea  of  not  guilty.  But,  even 
if  true,  the  plea  is  no  answer  to  the 
count,  as  it  leaves  unanswered  the 
express  statements,  false  to  the  de- 
fendant'a  knowledge,  from  which 
the  loss  is  stated  to  have  arisen." 

As  to  the  fourth  plea—"  The 
case  as  stated  in  the  count  is  not 
within  the  6th  section  of  the  sta- 
tute 9  Geo.  4,  c.  14.  The  false 
statements  complained  of  are  not 
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representations  or  assurances  con-> 
ceming  or  relating  to  the  <  charac- 
ter, conduct,  credit,  ability,  trade, 
or  dealings'  of  Douglas,  within 
the  meaning  of  the  statute.  If 
the  plea  were  within  the  statute, 
the  plea  would  be  bad  as  amount- 
ing to  the  plea  of  not  guilty,  being 
an  absolute  denial  of  guilt  sufficient 
to  sustain  the  action,  and  as  con- 
cluding with  a  verification.  It  does 
not  confess  that  the  representations 
were  made  in  fact,  and  no  issue 
in  fact  as  to  the  signature  by  the 
defendant  of  a  written  instrument 
could  be  taken  on  the  plea  without 
involving  nwtter  of  law,  viz.  whe- 
ther the  signature  was  according  to 
the.form  of  the  statute." 
N  N 
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1843.        It  is  an  attempt  to  bring  the  case  within  the  9  Geo.  4> 
^;^"*^JJ2^      c.  14,  8.  6  (48),  and  to  shew  that  the  representation   not 
V.  being  in  writing  the  defendant  is  not  responsible.     The 

matter  underwent  considCTable  discussion  in  Lyde  t.  JBar-^ 
nard,  1  Mee.  &  W.  101,    That  was  an  action  against  the 
defendant  for  falsely  representing  that  the  life  interest  of 
A.  B.  in  certain  trust  funds  of  which  the  defendant  was 
trustee,  was  charged  with  only  three  annuities,  whereby 
the  plaintiff  was  induced  to  advance  a  sum  of  money  for 
the  purchase  of  an  annuity  from  A^B.,  secured  by  his 
bond,  &c.,  and  also  by  an  assignment  of  such  trust  funds  ; 
whereas  the  defendant,  at  the  time  he  made  such  repre- 
sentation, well  knew  that  the  same  funds  were  also  charged 
with  a  mortgage  for  20,000/.   At  the  trial  it  appealed  that 
the  representation  was  made,  if  at  all,  by  parol.    Lord 
Abinger,  C.  B.,^and  Gurney,  B.,  were  of  opinion  that  this 
was  a  representation  concerning  or  relating  to  the  credit 
and  ability  of  A.  B.,  so  as  to  come  within  the  9  Geo.  4^ 
c.  14,  s.  6;  Parke,  B.,  and  Alderson,  B.,  were  of  opinion 
that  it  was  not.    The  present  case  falls  precisely  within 
the  view  there  taken  by  Mr.  Baron  Parke  and  Mr.  Baron 
Alderson.    In  Hashck  v.  Ferguasan,  2  N.  &  P.  269,  7  Ad, 
&  E.  86,  the  plaintiff  made  an  application  to  the  defend- 
ant as  to  the  credit  of  B.,  by  whom  a  reference  was  given  to 
the  defendant,  who  gave  a  good  character  of  B.  Upon  this 
the  plaintiff  supplied  B.  with  goods,  which  she  disposed  of 


(43)  Which  enacts  **  that  no  ac-  any  other  penon,  to  the  intent  or 

tion  shall  he  hroaght  wherehy  to  purpose    that  such  other  person 

charge  any  person  upon  or  hy  rea-  may  obtain  credit,  money,  or  goods 

ton  of  any  representation  or  assur-  upon*,  unless  such  representatton 

ance  made  or  given  concerning  or  or  assurance  be  made  in  writing, 

relating  to  the  character,  conduct,  signed  by  the  pariy  to  be  ehaiged 

credit,  ability,  trade,  or  dealings  of  therewith." 


*  See  the  observations  of  Parke,  B.,  upon  this  inaccuncy  in  the  statute^ 
in  Lyde  v.  Barnard,  1  M.  &  W.  115. 
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linder  prime  cost^  and  applied  tlie  greater  part  of  the  pro- 
ceeds in  discharging  a  debt  owing  from  her  to  the  defend- 
ant. In  an  action  for  money  had  and  received  by  the 
plaintiff  against  the  defendant^  on  the  ground  that  the 
goods  had  been  obtained  by  fraud — ^it  was  held  that  the 
defendants  representation^  not  being  in  writing,  was  in« 
admissible  under  the  9  Greo.  4,  c.  14.  There  the  repre- 
sentation was  clearly  a  representation  as  to  the  character 
of  another  person,  and  consequently  within  the  statute. 
In  Swan  v.  Phillg)S,  8  N.  &  P.  447,  8  Ad.  &  E.  457,  a  re- 
presentation by  the  defendant  that  money  might  be  safely 
lent  to  A.  B.,  because  the  title-deeds  to  an  estate  which 
A.  B.  had  just  bought  were  in  the  defendant's  possession, 
and  that  nothing  could  be  done  without  the  knowledge  of 
the  defendant,  and  that  the  plaintiff  would  be  safe  in 
making  the  loan,  was  held  to  be  a  representation  as  to  the 
abilUy  of  A.  B.  within  the  9  Geo.  4,  c.  14,  s.  6.  Lord  Den- 
man,  after  adverting  to  the  terms  of  the  representation  in 
that  case,  says :  ''  If  the  meaning  of  those  words  be,  that 
the  plaintiff  might  safely  lend  because  the  defendant, 
being  in  possession  of  the  title-deeds,  would  be  cognizant 
of  any  attempt  on  the  part  of  Jellicorse  {the  person  con^ 
ceming  whom  the  representation  was  made)  to  deal  with 
the  estate,  then,  I  think,  the  representation  does  not  relate 
to  Jellicorse's  ability,  and  that  it  is  actionable  although 
not  in  writing.  But  I  am  of  opinion  that  the  meaning  is 
more  extensive ;  that  the  representation  is  that  Jellicorse 
is  a  responsible  person,  possessed  of  certain  property  which 
cannot  be  incumbered  without  the  defendant's  knowledge; 
that  it  relates  to  Jellioorse's  ability,  and  mentions  that 
ability  as  one  reason  why  he  might  be  safely  trusted." 
The  facts  of  that  case  bring  it  very  near  to  the  present ; 
but  it  is  distinguishable  in  this,  that  there  the  defendant 
was  giving  a  particular  reason  for  the  beEef  he  was  assert- 
ing :  here  the  application  to  the  defendant  was  distinctly 
limited  to  an  inquiry  as  to  the  validity  of  the  claim  of  Sir 

N  N  N  2 
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1843.        J-  A.  Douglas^  and  the  probability  of  its  being  recognised* 
T  UNLET      ^^  fourth  plea  is  clearly  bad  as  amounting  only  to  not 
«>  guilty.     In  Lyde  v.  Barnard,  1  M.  &  W.  101,  the  defence 

in  question  was  let  in  under  not  guilty :  and  the  late  case 
of  Leaf  y.  Tutm,  10  M.  &  W.  893,  is  a  distinct  authority 
that  such  a  defence  cannot  be  specially  pleaded :  for,  the 
statute  9  Geo.  4,  c.  14,  must  in  this  respect  receive  the 
same  construction  as  the  statute  of  frauds ;  and  there  ia 
no  distinction  between  assumpsit  and  case.    There,  to  a 
declaration  in  assumpsit  for  goods  sold,  the  defendant 
pleaded,  that,  at  the  time  when  the  defendant  became  in- 
debted to  the  plaintiff  as  in  the  declaration  mentioned,. he 
became  indebted  upon  a  contract  for  the  sale  of  the  good^ 
therein  mentioned  for  a  price  exceeding  10/.;  that  the 
defendant,  being  the  buyer  thereof,  did  not  accept  nor 
actually  receive  the  goods  or  any  part  thereof,  nor  give  or 
pay  anything  in  earnest  or  to  bind  the  bargain,  or  in  part 
of  payment,  nor  was  any  note  or  memorandum  in  writing 
of  the  bargain  made  and  signed  by  the  defendant  or  by 
his  agent  thereunto  lawfully  authorized :  and  the  plea  was 
held  bad  on  special  demurrer,  as  being  an  argumentative 
denial  of  the  contract  stated  in  the  declaration.  Parke,  B.> 
in  delivering  the  jndgment  of  the  Court,  there  says :  *'  The 
case  of  Buttemere  v.  Hayes,  in  this  Court  (5  M.  &  W.  466), 
decided  that  the  general  issue,  which,  under  the  new 
rules,  is  '  a  denial  in  fact  of  the  express  contract  or  pro- 
mise alleged,  or  of  the  matters  of  fact  from  which  the  con« 
tract  or  promise  alleged  is  implied  by  law,'  is  a  denial  that 
the  requisites  of  the  statute  of  frauds  have  been  comphed 
with,  in  cases  where  the  statute  applies ;  and  on  an  issue 
on  that  plea,  the  plaintiff  must  prove  the  affirmative.    The 
plea  of  the  non-compliance  with  the  statute  of  frauds  is, 
therefore,  nothing  but  an  argumentative  denial  of  the 
contract,  or  of  the  facts  from  which  it  is  implied  by  law; 
and  is  demurrable  on  that  account.     This  case  differs 
piaterially  from  those  in  which  the  contract  is  avoided  by 
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Hie  statute  or  common  law  for  some  matter  which  (as  the         1843. 
plaintiff  is  admitted  to  have  a  colonr  of  action)  is  the  snb-      xurnliv 
ject  of  proof  on  the  part  of  the  defendant,  such  as  usury,  ^' 

fraud,  gaming,  infancy,  or  coverture :  an  allegation  of  any 
of  these  does  not  amount  to  a  denial  of  the  contract,  but 
to  a  confession  and  avoidance ;  and  these,  according  to  the 
new  rules,  must  all  be  apecialiy  pleaded.  Under  the  old 
system  of  pleading,  they  were  admissible  under  the  general 
issue,  non-assumpsit,  because  the  general  issue,  as  theit^ 
understood,  had  not  the  limited  operation  of  denying  alle- 
gations in  the  declaration,  but  amounted  to  a  plea  that 
there  was  no  cause  of  action,  or  that,  if  there  were,  it  had 
ceased  before  the  commencement  of  the  suit;  but  they  did 
not  amount  to  the  general  issue,  that  is,  to  an  unqualified 
denial  of  the  facts  alleged.  The  case  of  Maggs  v.  Ames, 
4  Bing.  470,  1  M.  &  P.  294,  was  decided  without  suffici- 
ently adverting  to  that  distinction :  at  all  events,  since  the 
decision  in  Buttemere  v.  Hayes  (which  has  been  confirmed 
by  the  Court  of  Queen's  Bench  in  Eastwood  v.  Kenyon,  11 
Ad.  &  E.  438,  8  P.  &  D.  276),  that  case  cannot  be  sup- 
ported.*' 

Bompas,  Serjeant  {Cowling  was  with  him),  contrk. — It  A«  to  the  third 
may  be  that  the  latter  part  of  the  third  plea  is  immaterial;  ^  **' 
if  so,  the  Court  will  disregard  it,  and  look  only  to  that 
which  is  material.  For  this  Palmer  v.  Gooden,  8  M.  &  W. 
890,  is  a  distinct  authority.  There,  to  an  action  of  cove- 
nant for  rent  due  for  turnpike  tolls,  the  defendant  plead- 
ed, that,  before  it  became  due,  the  trustees,  on  Sec.,  entered 
into  and  upon  a  certain  part  of  the  tolls,  and  then  eject- 
ed, expelled,  put  out,  and  removed  the  defendants  from 
the  possession  thereof,  and  kept  and  continued  them  so 
ejected,  &c.,  from  thence  hitherto :  the  plaintiffs  replied 
that  the  trustees  did  not  enter  into  or  upon  the  said  part 
of  the  said  tolls,  or  eject,  &;c,  the  defendant  from  the  pos- 
session thereof,  modo  et  form&:  and  it  was  held,  on  error 
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18^3.        in  the  Exchequer  Chamber  (reveraing  the  judgment  of  tbcf 
ToRNLST     Court  of  Exchequer),  that  this  replication  was  good  oi» 
V.  special  demurrer,  although  it  put  in  issue  not  only  the  ex-^ 

pulsion  but  also  the  entry,  the  latter  being  inunaterial  and 
impossible;  and  that  the  defendant  having  mixed  up  the 
entry  and  expulsion  as  constituting  the  eviction,,  tilie  plaia- 
tiff  had  a  right  to  follow  him,  and  to  accept  the  iasue  a» 
tendered.    Tindal,  C.  J.,  there  says : ''  It  is  impossible  Sag 
the  most  acute  mind  to  conceive  such  a  thing  as  an  entry 
upon  tollsh    It  i»  admitted,  therefore,  that  the  allegation 
of  the  entry  is  altogether  immaterial ;  indeed,  that  it  is 
almost  insensible.    But  a  party  does  not  make  an  isaue 
upon  the  substantial  matter  to  be  tried  by  the  jury  bad, 
merely  because  he  indudes  in  it  something  of  total  sur* 
plusage  and  immateriality.  No  case  has  been  cited  of  an  ex* 
pulsion  from  realty,  where  the  issue  has  been  held  bad  for 
also  including  the  entry,  although  we  have  been  referred  ta 
a  case  where  the  issue  was  held  good  without  it»    But, 
however  that  be,  the  same  reason  eannot  apply  to  the  case 
of  an  incorporeal  hereditament,  as  tp  which  it  seems  im- 
possible to  conceive  the  application  of  an  allegation  of 
entry.    On  the  short  ground,  therefore,  that  utile  per 
•  inutile  non  vitiatur,  it  appears  to  me  and  to  the  rest  of 
the  Court  that  the  judgment  of  the  Court  below  waa 
wrong,  and  ought  to  be  reversed.*'     ITSndal,  C.  J. — ^There 
is  no  allegation  in  the  declaration  that  the  defendant  was 
able  from  the  means  of  knowledge  possessed  by  him  to 
give  the  information:   the  plea,  therefore,  denies  as  a 
matter  of  fact  that  which  is  only  matter  of  inference,  and 
is  clearly  bad.] 
Ab  to  the  fourth      The  demurrer  to  the  fonrth  plea  raises  two  questions — 
first,  whether  the  representation  in  this  case  is  one  that 
falls  within  the  statute  9  Geo.  4,  c.  14,  s.  6— secondly^ 
whether  such  a  representation  may  be  proved  under  not 
guilty,  and  cannot  be  pleaded  specially.    Upon  the  first 
point,  it  is  submitted  that  the  opinions  of  Lord  Abinger 
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and  Qwmey,  B,,  in  I^^de  v.  Barnard,  present  a  correct        1843. 
▼iew  of  the  law  npon  the  sabject.    In  the  present  case^  as      xuaiiLET 
in  that,  the  ability  of  the  borrower  to  charge  the  particular  ^' 

fond  was  the  thing  substantially  inquired  into.  The  legis- 
lature were  well  aware  of  the  state  of  the  law  at  the  time 
of  the  passing  of  the  9  Geo.  4,  c.  14.  Eyre  v.  Dunrfard, 
1  East,  318,  Tapp  v.  Lee,  8  B.  &  P.  867,  and  many  other 
cases,  shew  what  were  the  existing  difficulties  of  the  law. 
"Abilify"  is  a  word  of  large  import.  Can  it  be  said  that 
the  inquiry  here  did  not  relate  to  the  ability  of  Sir  J.  A^ 
Douglas  ?  It  is  impossible  to  distinguish  this  case  from 
Swan  V.  PhiUiga,  8  Ad.  &  E.  467,  8  N.  &  P.  447 :  and,  if 
the  words  are  large  enough  to  embrace  it,  the  present  case 
is  clearly  within  the  mischief  the  statute  was  designed  to 
remedy. — ^The  second  point  is  not  free  from  difficulty. 
Magff9  ▼.  Ames '4  Bing.  470,  1  M.  &  P.  294,  is  a  distinct 
authority  in  support  of  this  plea :  it  was  there  held  that  a 
plea  that  the  defendant's  undertaking  was  for  the  default 
of  another,  without  writing,  and  without  consideration, 
was  good,  although  the  fiusts  might  have  been  given  in 
evidence  under  the  general  issue.  That  case  professes  to 
be  founded  upon  Carr  v.  Hmehliffe,  4  B.  ft  C.  547,  7  D.  ft 
B.  40.  There,  a  plea  to  assumpsit  for  goods  sold  and 
delivered,  ''  that  the  goods  were,  with  the  privity  of  the 
plaintiff,  sold  and  delivered  to  the  defendant  by  J.  S.,  the 
agent  of  the  plaintiff,  in  the  name  and  as  the  goods  of 
J.  S.,  and  that  the  defendant  never  knew  the  plaintiff  as 
the  owner ;  that,  at  the  time  of  the  sale  and  delivery,  J.  Si 
was  and  still  Lb  indebted  to  the  defendant  in  a  sum  exceed- 
ing  the  price  of  the  goods  j  and  that  the  defendant  was 
ready  and  willing  to  set  off  and  allow  to  the  plaintiff  the 
price  of  the  goods  out  of  the  money  so  due  and  owing 
from  J.  S.'' — was  held  good  on  special  demurrer.  And 
•Bayley,  J.,  said :  ''  There  are  two  excepted  cases,  in  both 
of  which  a  defendant  has  the  option  either  to  give  his  de- 
fence in  evidence  under  the  general  issue,  or  to  plead  it 
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1843.        specially.   The  first  is^  where  the  plaintiff's  right  of  ac^oft 
TuRMLST     *®  confessed  and  avoided  by  matter  ex  post  facto,  as  by  a 
V.  plea  of  payment — Brown  v.  Cornish,  1  Ld.  Raym.  217,  and 

Vanhaiton  ▼•  Morse,  2  Ld.  Raym.  787,  or  by  a  plea  of  ac- 
cord and  satisfaction — Paramore  v.  Johnson,  1  Ld.  Baym* 
566 ;  and  the  reason  is,  as  stated  by  Lord  Holt,  that  it 
gi?es  colour  of  action  to  the  plaintiff.  The  second  is, 
where  the  plea  does  not  deny  the  declaration,  but  answers 
it  by  matter  of  law — Hussey  v.  Jacob,  1  Ld.  B^aym.  87. 
That  was  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, who  pleaded  that  the  bill  was  giyen  for  money  lost 
at  play,  and  therefore  void  by  the  statute  16  Car.  2,  c.  7. 
The  plaintiff  demurred,  assigning  as  one  objection  that  the 
plea  amounted  to  the  general  issue :  but  the  Court  said — 
'Where  the  defendant  has  special  matter  consisting  not  only 
of  bare  matter  of  fact,  but  intermixed  with  matter  of  law, 
which  will  avoid  the  charge  or  action  of  the  plaintiff,  he  is 
not  obliged  to  plead  the  general  issue,  but  may  plead  spe- 
cially; for,  otherwise,  he  would  be  obliged  to  commit  a 
point  of  law  to  a  jury,  who  is  ignorant  of  it,  which  would 
be  absurd.^  Now,  it  seems  to  me  that  this  plea  amounts  to  a 
confession  and  avoidance  by  matter  ex  post  facto.  It  admits 
the  sale  of  the  goods  to  the  defendant  by  the  agent  of  the 
plaintiff;  that  by  the  common  law  constituted  a  debt  firom 
the  defendant  to  the  plaintiff,and  gave  a  rightof  action  to  the 
plaintiff,  the  defence  to  which  arises  only  out  of  the  legal 
principle  dedudble  from  the  statutes  of  set-off.''  So,  here, 
the  plea  admits  all  that  is  stated  in  the  dedaration,but  avoids 
it  by  showing  that  the  representation  was  not  in  writing. 
In  Devaux  v.  Steinkeller,  8  Scott,  202,  6  Bing.  N.  C.  85, 
this  defence  was  specially  pleaded.  The  case  of  Maggs  v. 
Ames  is  not  inconsistent  with  or  overruled  by  Buitemere  v. 
Hayes,  and  Easiioood  v.  Kenyon,  as  is  supposed  in  Lecfy. 
Tuton,  10  M.  &  W.  898.  Those  cases  have,  in  truth,  no 
relation  to  the  question :  they  were  all  actions  of  assumpsit, 
and  the  question  turned  upon  the  effect  of  non  assumpsit 
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Tinder  the  new  rules.    In  Bameit  v.  Glossop,  1  Scott^  621,        1843. 
1  Bing.  N.  C.  688,  which  was  an  action  of  assumpsit  for      tuInlby 
money  agreed  to  be  paid  by  the  defendant  for  a  dramatic  «• 

piece  composed  by  the  plaintiff,  and  the  sole  right  of  acting 
and  representing  the  same,  bargained  and  sold  by  the 
plaintiff  to  the  defendant,  it  was  held  that  a  defence 
arising  out  of  the  want  of  an  assignment  in  writing,  not 
only  might,  but  must  be  pleaded  specially.  It  is  mani- 
festly of  great  importance  to  have  a  point  of  this  sort 
placed  upon  the  record. 

Channelly  Serjeant,  in  reply. — In  Palmer  v.  Gooden,  8  M. 
&  W.  890,  the  matter  rejected  was  not  merely  immaterial, 
it  was  insensible.  In  Devaux  ▼.  Sieinketter,  8  Scott,  202, 
6  Bing.  N.  C.  85,  and  Swan  v.  Phillips,  3  N.  &  P.  447, 8  Ad. 
&  £.  457,  it  is  true,  the  defence  in  question  was  pleaded 
specially :  but  the  objection  was  not  taken.  But  the  case 
of  Leaf  y.  Tuion,  10  M.  &  W.  893,  is  a  distinct  authority 
to  shew,  that,  where  the  objection  is  taken,  it  must  prevail ; 
no  such  distinction  existing  between  assumpsit  and  case  as 
that  suggested.  In  HayseUkn  v.  Staff,  6  N.  &  M.  659,  5  Ad. 
&  £.  160,  a  plea  to  a  count  for  work  and  labour,  that  the 
work  was  done  under  an  agreement  that  the  plaintiff  should 
receive  no  remuneration  for  his  services,  if,  as  the  event 
•  was,  they  should  prove  unsuccessful,  was  held  bad  on  spe- 
cial demurrer,  as.  amounting  to  the  general  issue.  In  de- 
livering the  judgment  of  the  Court  in  that  case  Lord  Den- 
man  says :  ''  There  is  a  great  distinction  between  the  case 
of  a  plea  which  amounts  to  the  general  issue,  and  that  of  a 
plea  which  merely  discloses  matter  which  may  be  given  in 
evidence  under  the  general  issue.  In  the  latter  case, 
though,  as  has  been  observed  in  the  earlier  part  of  this 
judgment,  the  various  things  enumerated  may  be  given  in 
evidence  under  the  general  issue,  independently  of  any  of 
the  new  rules,  yet  it  is  incorrect  to  say  that  these  things 
amount  to  the  general  issue :  they  only  defeat  the  contract ; 
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but  what  in  ofxrrect  language  may  be  said  to  amount  ta 
the  general  issue  isj  a  plea  containing  an  allegation^  that, 
«•  for  some  reason  specially  stated,  the  contract  does  not  exist 

in  the  form  in  which  it  is  alleged;  and,  where  that  is  the 
case,  the  plea,  instead  iji  a  direct  denial,  presents  an  argu- 
mentative denial  of  the  contract,  which,  according  to  the 
established  rules  of  pleading,  is  not  allowed.'^ 

Cur.  ady.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court: 
The  plaintiff  has  demurred  specially  in  this  case  to  the 
third  and  fourth  pleas  of  the  defi^dant 

The  question  as  to  the  third  plea  is  whether  the  traverse 
in  that  plea  is  the  traverse  of  a  material  allegation  in  the 
declaration :  and  we  are  of  opinion  that  it  is  not. 

The  defendant  in  his  plea  traverses  that  he  was  an  officer 
in  the  service  of  the  Government,  and  that  he  was  able  by 
means  of  knowledge  possessed  by  him  to  afford  informatioa 
as  alleged  by  the  plaintiff,  and  condudes  to  the  country. 
Now,  the  first  branch  of  this  taraverse,  that  the  defisndant 
was  an  ofBicer,  was  altogether  an  immaterial  allegation. 
The  plaintiff  alleges  in  his  declaration  that  one  Douglas  had 
teferred  him  the  plaintiff  to  the  defendant  for  information 
on  the  subject  of  a  claim  which  Douglas  had  on  the  Go- 
vernment, as  being  an  officer,  and  as  being  able  firom  his  • 
means  of  knowledge  to  give  information.  It  is  true,  the 
declaration  goes  on  to  allege  that  the  defendant  was  in  fiict 
an  officer  of  the  Government;  but  this  is  an  immaterial 
allegation :  Douglas  had  stated  him  to  be  an  officer,  bnt^ 
whether  Douglas  made  a  true  or  a  false  statement  on  that 
point,  could  not  have  the  remotest  bearing  on  the  complaint 
of  the  plaintiff,  which  is  that  the  defendant  made  a  false  re- 
presentation to  him.  The  first  part  of  the  traverse  is  there- 
fore bad  as  being  the  traverse  of  an  immaterial  allegation. 
And  the  latter  part  of  the  traverse,  viz.  that  "he  the  de^ 
fendant  was  not  able  from  the  means  of  knowledge  pos* 
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aessed  by  him  to  afford  iiifomuition/'  is  a  bad  travene, 
because  the  plaintiff  has  never  alleged  that  the  defendant 
was  able  to  give  the  information.  All  that  the  declaration 
states  is,  that  Douglas  represented  to  the  plaintiff  that 
such  was  the  fact»  This  plea^  therefore,  is  bad  upon  spe- 
cial demurrer. 

And  as  to  the  fourth  plea,  we  think  this  case  is  governed 
by  the  decision  of  the  Court  of  Exchequer  in  Leaf  v.  TWon, 
10  M.  &  W.  898,  where  a  plea  to  a  declaration  in  assumpsit^ 
that  the  contract  declared  upon  was  not  made  in  writing, 
although  it  is  brought  within  the  description  of  eontracts 
mentioned  in  the  statute  of  frauds,  and  therefore  t^e  action 
was  not  maintainable  thereon,  was  held  to  be  bad  on  spe- 
cial demurrer,  as  amounting  to  an  argumentative  denial 
of  the  contract;  and  we  think  the  present  case  cannot  be 
distinguished  from  that  decision. 

Judgment  for  the  plaintiff  on 
the  third  and  fourth  pleas. 


1843. 

TuaNLBT 

«. 
Macojlboor. 


M'CoMBiE  V,  Anton. 

(Jn  the  10th  of  January  last,  an  order  was  made  by 
Cresswell,  J.,  ''  that  a  commission  or  Judge's  order  issue 
in  this  cause,  directed  to  certain  commissioners  in  Scot- 
land, to  examine  certain  witnesses  in  this  cause  necessary 
and  material  on  the  part  of  the  plaintiff,  and  that  the  costs 
of  the  saine  be  paid  by  the  defendant.''  This  order  was 
afterwards  amended  by  rescinding  so  much  thereof  as  re- 
lated to  costs. 

On  the  same  day  (10th  of  January,  1848),  the  same 
learned  Judge  made  the  following  order :— "  Upon  hearing 
&c.,  I  do  order  that  the  plaintiff  shall  be  at  liberty  to  exa-r 
mine,  upon  oath  <^  affirmation,  upon  interrogatories,  cer- 
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May  21th. 
One  who  alto- 
gether dis- 
claims to  have 
anythiiig  to  do 
with  a  commis- 
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22»  s.  4,  is  not 
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tioe  of  the  pro- 
ceedings there- 
under. 
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1843.        tain  witnesses  at  Aberdeen,  in  Scotland,  respecting  certain 
documents  specified  in  a  notice  served  by  the  plaiati£rs 
attorney  on  the  defendant's  attorney,  dated  the  16th  of 
December,  1842,  and  other  matters  in  this  cause,  before 
William  Watson,  sheriff-substitute  in  Aberdeen,  on  the 
part  of  the  plaintiff,  and  Alexander  Stronach,  advocate  at 
Aberdeen,  on  the  part  of  the  defendant;  and  that   the 
plaintiff's  attorney  shall  deliver  to  the  defendant's  attorney 
a  copy  of  the  proposed  interrogatories  in  chief,  who  shall 
within  five  days  from  the  receipt  thereof  return  the  same 
with  a  copy  of  the  proposed  cross-interrogatories  to  the 
plaintiff's  attorney,  who  shall  transmit  them  forthwith 
with  this  order  to  the  commissioners  above  named,  who 
shall  on  the  receipt  thereof  immediately  proceed  to  such 
examination  and  cross-examination  of  such  witnesses  as 
shall  be  produced  before  them,  and  reduce  such  examina^ 
tion  and  cross-examination  into  writing:  and  I  further 
order  that  the  said  interrogatories  and  cross-interroga- 
tories and  depositions  taken  thereon,  together  with  this 
order,  may  be  transmitted,  under  the  seals  of  the  said 
commissioners  who  have  taken  the  same,  to  my  Chambers, 
&c.,  without  delay :  And  I  further  order  that  office  copies 
of  the  same  be  given  and  received  in  evidence  on  the  trial 
of  this  cause,  saving  all  just  exceptions." 

The  plaintiff's  attorney  afterwards  delivered  certain  in- 
terrogatories under  the  last-mentioned  order,  which  the 
defendant's  attorney,  conceiving  the  order  to  be  irregular, 
returned  with  a  notice  withdrawing  the  name  of  the  com- 
missioner on  his  part,  and  declining  to  have  anything  to 
do  with  the  interrogatories  of  the  plaintiff. 
Orderof  Feb.6.  On  the  6th  of  February,  the  following  order  was  made : 
'*  I  do  order  that  the  plaintiff  shall  be  at  liberty  to  exa- 
mine upon  oath  or  affirmation,  upon  interrogatories,  ex 
parte,  certain  witnesses  at  Aberdeen  in  Scotland,  respect- 
ing certain  documents  specified  in  a  notice  served  by  the 
plaintiff's  attorney  on  the  defendant's  attorney,  dated  the 
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16th  of  December,  1842,  and  other  matters  in  this  cause, 
before  William  Watson,  sheriff-substitute  in  Aberdeen,  on 
the  part  of  the  plaintiff  (the  defendant  having  refused  to 
join  in  the  examination) :  And  I  further  order,  that,  on  the 
receipt  hereof  and  of  the  said  interrogatories,  the  said 
William  Watson  do  proceed  to  examine  such  witness  or 
witnesses  as  shall  be  produced  before  him,  and  reduce 
such  examination  into  writing,  and  transmit  the  interro* 
gatories  and  depositions  taken  thereon,  under  the  hand 
and  seal  of  the  said  William  Watson,  to  my  Chambers,  &c., 
without  delay ;  and  that  office  copies  of  the  same  may  be 
read  and  given  in  evidence  on  the  trial  of  this  cause, 
saving  all  just  excet>tions/^ 

This  order  was  amended  on  the  22nd  by  adding  the 
name  of  Alexander  Pittendrigh  as  a  second  commissioner. 

The  cause  was  tried  before  Maule,  J.,  at  the  first  sitting 
at  Westminster  in  Easter  Term  last.  The  examination  of 
the  witnesses  upon  the  interrogatories  under  the  order  of 
the  6th  of  February  was  offered  in  evidence  on  the  part  of 
the  plaintiff,  and  objected  to,  on  the  grounds,  that  no 
notice  was  given  to  the  defendant  of  the  execution  of  the 
commission  so  as  to  enable  him  to  appear  and  cross-exa^ 
mine  the  witnesses,  and  that  the  witnesses  to  be  examined 
were  not  named  in  the  commission,  nor  the  time  and  place 
of  executing  the  same. 

The  learned  Judge  received  the  examinations,  and  a 
verdict  was  found  for  the  plaintiff,  damages  250/. 

Murphy,  Serjeant,  in  Easter  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  examinations  had 
been  improperly  received. — The  affidavit  upon  which  the 
motion  was  founded  stated,  that  the  defendant  did  not, 
nor  did  any  one  oh  his  behalf,  ever  receive  a  copy  of  the 
said  commission,  or  any  information  as  to  the  contents 
thereof,  before  the  day  of  the  trial;  that  no  notice  of  the 
names  of  the  witnesses  to  be  examined  under  the  commis- 
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1843.         sioiiy  or  of  any  day  or  jdace  appointed  for  their  examina- 
tion had  ever  been  given  to  the  defendant^  and  the  defend^ 
ant  had  had  no  opportunity  afforded  him  of  attending  the 
execution  of  the  commission  so  as  to  ascertain  that  the 
same  was  duly  and  properly  executed^  or  of  cross-exa- 
mining the  witnesses  thereunder;  that  witnesses  were  exa- 
mined under  the  commission  not  mentioned  in  the  aflSdavit 
on  which  the  order  was  obtained;  that  the  commission  did 
not  provide  for  the  cross-examination  of  any  witnesses  bj 
the  defendant;  and  that,  although  the  defendant,  by  reason 
of  the  supposed  irregukrify  of  the  order,  refused  to  join  in 
the  commission,  it  was  not  intended  thereby  to  refuse  to  join 
in  the  examination  under  any  commission  properly  issued^ 
and  the  witnesses  would  have  been  cross-examined  on  the 
part  of  the  defendant  if  notice  had  been  given  that  a 
commission  had  issued.    The  learned  Serjeant  referred  to 
the  case  of  SteinkeUer  r.  Newton,  1  Scott,  N.  R.  148,  8 
Dowl.  872  (44b). 

Bompas,  Serjeant  {Hujfh  SSU  was  with  him),  now  shewed 
cause. — ^The  case  of  SteinkeUer  v.  Newton  has  no  apphca- 
tioH.  Here,  the  defendant  waived  all  objection  to  the 
order  for  the  commission,  if  any  existed,  by  naming  a  com- 
missioner on  his  part  (46) ;  and  afterwards  be  disclaimed 
having  any  thing  to  do  with  the  commission.  He  there- 
fore clearly  was  not  entitled  to  any  notice. 

Murphy  J  Serjeant  {Jervia  was  with  him),  in  support  of 
the  rule. — ^The  4th  section  of  the  1  Will.  4,  c.  22,  enacts 
**  that  it  shall  be  lawful  to  and  for  each  of  the  Ckmrts  at 
Westminster,  &c.,  and  the  several  Judges  thereof,  in  every 
action  depending  in  such  Court,  upon  the  application  of 
any  of  the  parties  to  such  suit,  to  order  the  examination 
on  oath,  upon  interrogatories  or  otherwise,   before  the 

(44)  And  see  2  M.  &  Rob.  372,  (45)  See  Tidd'i  Appendix,  8th 

9  C.  &  P.  313.  edit,  290  et  seq. 
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Master  or  Prothonotary  of  the  said  Courts  or  other  person  ig43. 
or  persons  to  be  named  in  such  order,  of  any  witnesses 
within  the  jurisdiction  of  the  Court  where  the  action  shall 
be  depending^  or  to  order  a  commission  to  issue  for  the 
examination  of  witnesses  on  oath  at  any  place  or  places 
out  of  such  jurisdiction^  by  interrogatories  or  otherwise, 
and  by  the  same  or  any  subsequent  order  or  orders  to  give 
such  directions  touching  the  time,  place,  and  manner  of  such 
examination,  as  well  within  the  jurisdiction  of  the  Court 
wherein  the  action  shall  be  depending  as  without,  and  all 
other  matters  and  circumstances  connected  with  such  ex- 
aminationsy  as  may  appear  reasonable  and  just/^  The 
order  in  this  case  is  clearly  informal :  it  does  not  state  the 
time,  place,  and  manner  of  the  examination,  nor  does  it 
say  any  thing  about  the  return  of  the  commission.  In 
Steinkeliery.  Newton,  a  commission  naming  neither  the 
commissioners,  nor  the  time,  place,  or  manner  of  examina- 
tion, the  Court  set  aside  a  verdict  which  had  been  in- 
fluenced by  the  evidence  so  obtained.  [Maule,  J. — The 
first  order  mentions  a  commission ;  the  second  order  (of 
the  same  date)  is  subsidiary :  taking  the  two  together,  I 
think  they  are  sufficient.]  Assuming  that  the  commis- 
sion regularly  issued,  the  defendant  was  clearly  entitled  to 
notice  of  its  execution,  and  that  notice  should  state  the 
time  and  place  of  the  examination  with  aU  the  particula- 
rity of  a  notice  of  trial.  The  observations  of  Tindal,  C.  J., 
in  Steinkeller  v.  Newton  upon  this  point  are  entitled  to 
great  weight.  He  says:  ''I  always  have  understood  the 
practice  to  be,  that,  if  one  party  obtains  a  commission,  and 
the  other  joins  in  it,  the  latter  is  entitled  to  examine  his  own 
witnesses ;  but  that  he  may  cross-examine  his  opponent's 
'witnesses  vdthout  joining ;  and  I  find  a  case  of  Brydges  v. 
Fisher,  I  Scott,  485,  where  the  plaintiff  seems  to  have 
cross-examined  the  witnesses  though  he  did  not  join  in 
the  commission :  if  the  practice  be  otherwise,  I  must  say 
I  think  it  very  unreasonable.    In  Equity  the  party  cer- 
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tainly  has  notice  of  every  step."  IMaule,  J. — ^I  should 
think  a  man  who  declines  to  have  any  thing  to  do  with  a 
commission  can  have  no  right  to  notice  of  the  proceedings 
nnder  it  Tindal,  C.  J. — ^What  would  have  been  the  use 
of  a  notice?  the  defendant  could  not  have  interfered.^ 

Per  Cu&iam. — ^The  case  of  Steinkeller  v.  Newton  bears 
a  very  different  aspect  from  the  present  case.  Here  the 
defendant  by  his  own  voluntary  act  waived  all  interest  in 
the  commission.  After  that  he  has  no  right  to  complain 
that  he  has  received  no  notice  of  the  proceedings  under  it. 

Rule  discharged. 


May  30M. 
Notice  of  the 


BiKD  and  Others,  Assignees  of  Bobe&tson,  a  Bankrupt,. 
J).  Bass  and  Others. 


goods  of  the  bankrupt  seized  under  an  execution  at  the 
suit  of  the  defendants. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  Spring 
Assizes  at  Liverpool.  It  appeared  that  the  fiat  against 
Robertson  issued  on  the  28rd  of  January,  1842,  and  that 
the  levy  was  made  on  the  24th :  and  the  only  question  was 
whether  or  not  the  defendant's  attornies  had  notice  of  the 


JL  HIS  was  an  action  of  trover  by  the  assignees  of  one 
^Siiro  to**  Robertson,  a  bankrupt,  to  recover  the  value  of  certain 

against  one  R. 

was  sent  by  post 

to  S.  &  T.,  the 

attornies  of  the 

defendants,  at 

Liyerpool,  on 

the  23rd  of 

January.     S. 

&  T.  had  a  box 

at  the  post- 

offioe  id  which 

their  letters 

were  placed, 

and  which  box  was  fetched  from  the  post-office  by  one  of  their  clerks  abont  nine  o'clock  every 

morning.    There  was  no  evidence  to  shew  the  precise  time  at  which  S.  reached  his  office  on  tfaie 

morning  of  the  24th,  but,  supposing  him  to  have  pursued  his  usual  course,  he  would  arrive  there 

at  about  ten  minutei  brfore  ten.    At  kaff-ptut  ten  T.  arrived  there,  and  found  his  partner  with 

the  letter  open  before  1dm. 

At  twenty  nUnutee  poet  ten  on  the  morning  of  the  24th,  a  sheriff's  officer  called  at  the  house 
of  R.  for  the  purpose  of  executing  a  writ  of  fi.  fa.  at  the  suit  of  the  defendants,  and  saw  a  fe- 
male servant  of  R.,  who  told  him  her  master  was  from  home.  The  officer,  without  saying  any* 
thing,  left  a  man 'with  the  warrant  to  await  R.'s  arrival.  R.  came  in  a  tittle  brfore  eievem 
9*eloekf  when  the  officer's  follower  first  made  known  his  business. 

In  trover  by  tiie  assignees  of  R.  against  the  defiendants,  the  question  was,  whether  the  com- 
munication of  the  notice  to  S.  &  T.  or  the  levy  was  first  in  point  of  time.  The  Jury  havii^ 
found  for  the  defendants,  the  Court  refused  to  msturb  the  Terdict— holding  that  the  notice  took 
effect  only  from  the  reading  of  the  letter,  and  the  levy  from  the  first  entry  of  the  officer  for  the 
purpose  of  seizing ;  and  that  the  jury  might  under  the  circumstances  reasonably  infer  fitMn  the 
evidence  that  the  levy  took  place  first. 
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bankrdptey  befoire  the  time  at  which  the  levy  actnaDy  took         1843. 
pUice. 

As  to  the  notice^  the  facts  w^re  these: — Oa  the  23rd  of 
January,  a  clerk  of  the  plaintiffs'  attorney  called  upon  the 
defendants'  attomies,  Messrs.  Stockley  &  Thompson,  of  ETidenoeof 
Idverpool,  to  ask  them  if  they  had  received  a  letter  inform-  ^^^' 
ing  them  that  a  fiat  had  issued  against  Bobertson ;  and  he 
then  told  Mr.  Stockley  that  a  fiat  had  issued*  On  the  fol- 
lowing morning  the  letter  alluded  to  did  arrive.  It  ap- 
peared that  Messrs.  Stockley  &  Thompson  had  a  box  at 
the  post-office  into  which  all  letters  coming  by  the  post  ad- 
dressed to  them  were  placed,  and  that  this  box  was  fetched 
from  the  post-office  by  a  clerk  every  morning  at  about  nine 
o'clock ;  that  Mr.  Stockley,  who  resided  on  the  Cheshire 
side  of  the  Mersey,  was  in  the  habit  of  crossing  by  the  ferry- 
boat every  morning  at  nine  o'clock,  or  at  half-past  nine ; 
that  the  passage  averaged  about  a  quarter  of  an  hour ;  and 
that  the  office  of  Stockley  &  Thompson  was  about  five 
minutes'  walk  from  the  place  of  landing.  There  was  no 
evidence  to  shew  the  precise  time  at  which  Stockley  crossed 
on  the  morning  in  question ;  but,  assuming  that  he  crossed 
at  half-past  nine,  and  that  he  walked  straight  to  his  office 
on  landing,  he  would  be  there  by  ten  minutes  before  ten 
c^ clock.  Thompson,  who  was  called  as  a  witness,  stated  that 
he  got  to  the  office  on  the  morning  of  the  24th  of  January 
at  ha^f'past  ten,  that  he  found  his  partner  there,  and  that 
the  letters  had  been  opened  and  were  lying  before  him. 

The  evidence  as  to  the  levy  was  as  follows : — A  female  Evidence  as  to 
servant  of  the  bankrupt  stated,  that,  on  the  morning  of  ^  ^^^' 
the  24th  of  January,  about  twenty  mmutespast  ten  o*  clock, 
she  opened  the  door  to  two  gentlemen  (the  bailiff  and  his 
assistant);  that  they  asked  for  Mr.  ilobertson,  and,  being 
informed  that  he  was  from  home,  one  of  them  wfdked  in  to 
wait  for  him,  but  said  nothing  more;  and  that  Bobertson 
came  in  a  little  before  eleven,  when  the  officer  for  the  first 
time  made  known  his  business. 

VOL,  VI,  o  o  o 
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1843.  On  the  part  of  the  defendants  it  was  submitted  that  the 

levy  took  effect  from  the  moment  the  officer  entered  Ro- 
bertson's house,  and  consequently  that  the  seizure  was  made 
before  the  contents  of  the  letter  came  to  the  knowledge  of 
his  attomies. 

For  the  plaintiffs,  on  the  contrary,  it  was  insisted  that 
the  letter  operated  as  notice  from  the  time  it  arrived  at  the 
office  of  Messrs.  Stockley  &  Thompson,  and  that  there  was 
no  levy  until  after  Robertson  reached  home. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
notice  of  the  fiat  or  the  seizure  was  first  in  point  of  time — 
to  determine  which  it  was  necessaiy  for  them,  in  the  first 
place,  to  ascertain  at  what  hour  the  contents  of  the  letter 
came  to  the  knowledge  of  Stockley,  and,  in  the  next  place, 
whether  the  man  left  at  Robertson^s  house  was  left  in  pos- 
session in  order  to  prevent  the  removal  of  the  goods ;  and 
he  told  them,  that,  if  they  were  of  opinion  that  he  was,  then 
the  seizure  would  date  from  the  time  at  which  he  entered, 
and  that  his  own  notion  was  that  there  was  fair  ground  to 
infer  that  the  entry  by  the  officer  was  before  the  notice. 

The  jury  returned  a  verdict  for  the  defendants — holding 
that  the  seizure  preceded  the  notice. 

Wilde,  Serjeant,  in  Easter  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  verdict  was  not  war- 
ranted by  the  evidence. 

ChanneU  and  Murphy ,  Serjeants  (CVou;d!er was  with  them), 
now  shewed  cause. — The  verdict  was  quite  in  accordance 
with  the  evidence.  There  was  nothing  whence  the  jury 
could  reasonably  assume  that  the  letter  conveying  to  Messrs. 
Stockley  &  Thompson  the  information  that  a  fiat  had  issued 
against  Robertson,  came  to  the  hands  of  either  of  them  be- 
fore hdtf-paat  ten  (/clock,  on  the  morning  of  the  24th  of 
January :  and  there  was  distinct  evidence  that  the  seizure 
took  place  at  twenty  minuies  past  ten.    The  sheriff's  offi- 
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cer  went  to  the  house  for  the  purpose  of  making  a  seizure,  1843. 
and  he  left  a  man  in  possession :  from  that  instant,  the 
execution  was  levied  and  executed  within  the  meaning  of 
the  statute.  Under  these  circumstances,  it  is  impossible  to 
say  that  a  verdict  the  other  way  would  have  been  more  sa- 
tisfactory. 

Wilde,  Serjeant  {8.  Martin  was  with  him),  in  support  of 
the  rule. — It  appeared  that  Messrs.  Stockley  &  Thompson 
had  a  place  at  the  post-office  appropriated  for  their  letters^, 
and  that  they  were  fetched  by  their  clerk  every  morning  at 
nine  (/clock;  there  is  reasonable  evidence  that  Stockley 
reached  his  office  on  the  morning  in  question  at  about  ten 
minutes  before  ten ;  and  there  is  direct  evidence,  that,  when 
Thompson  arrived  there  at  half -past  ten,  be  found  Stockley 
with  the  letter  open  before  him.  It  might  be  contended 
that  the  letter  operated  as  notice  to  Stockley  &  Thomp- 
son from  the  time  it  was  put  into  the  place  where  their 
letters  were  usually  deposited ;  but,  at  all  events,  it  so  oper 
rated  the  instant  the  clerk  r^ched  their  office — a  delivery 
at  the  office  being  a  sufficient  service  of  any  notice  or  pro- 
ceeding in  a  cause.  The  rights  of  third  parties  are  not  to 
depend  upon  the  accident  of  an  attorney  going  or  abstain- 
ing from  going  to  his  office.  Then,  as  to  the  levy,  that 
clearly  was  not  made  when  the  officer  walked  in  with  the 
writ  in  his  pocket :  the  writ  was  only  executed  when,  on 
Robertson's  arriving  at  home  a  little  before  eleven,  the 
officer  made  known  to  him  his  business.  Suppose  the 
execution  had  been  irregular,  is  there  any  evidence  of  a 
seizure  before  the  arrival  of  Robertson  to  sustain  an  action 
of  trespass  ?  If  not,  how  can  it  be  said  here  that  the  sei- 
zure preceded  the  communication  to  Stockley  &  Thompson 
of  knowledge  of  the  fiat  ? 

TiNDAL,  C.  J. — The  transactions  in  this  case  run  so  very 
close  in  point  of  time  that  we  ought  not  to  send  the  cause 

o  o  o  2 
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1843.        down  again  imlesa  we  could  veiy  distinctly  see  that  the 
jury  have  done  wrong.    Two  points  have  been  made  on  the 
part  of  the  plaintiffs.    In  the  first  place,  it  is  said  that  the 
reading  of  the  letter  containing  the  notice  of  the  fiat  against 
Robertson  was  not  the  time  at  which  it  was  to  take  effect 
as  a  notice;  bnt  that  the  defendants  were  bonnd  by  it  from 
the  moment  it  reached  the  o£Eice  of  their  attomies.      That 
may  or  may  not  be  so.    There  are  many  cases  in  ^vrhich  a 
notice  contained  in  a  letter  may  be  said  to  be  well  served 
the  moment  it  reaches  the  office  of  the  party  to  whom  it  is 
addressed :  and  a  notice  is  not  the  less  binding  on  the  party, 
because  he  wilfully  abstains  firom  opening  the  letter  inclos- 
ing it.    All  that,  however,  is  mere  matter  of  comment  fbr 
the  jury;   and  it  was,  doubtless,  properly  urged  before 
ihem.    The  other  point  was  that  the  mere  entiy  of  the 
officer  under  the  circumstances  detailed  by  the  servant  of 
the  bankrupt,  was  not  an  execution  of  the  writ,  and  that 
there  was  in  point  of  law  no  seizure  until  the  officer  made 
known  his  business  to  the  bankrupt  on  his  return  home 
shortly  before  eleven  o'clock.    That  also  was  a  question  far 
tibe  jury.    If  the  man  entered  under  authority  of  the  writ, 
not  as  a  trespasser,  but  for  the  purpose  of  seizing  according 
to  the  exigency  of  the  writ,  his  entry  and  remaining  in  the 
house  must  primft  facie  be  taken  to  be  a  seizing  under  the 
writ.    Upon  the  whole,  the  case  having  been  properly  left 
to  the  jury,  T  am  unable  to  see  that  they  have  done  wrong 
so  clearly  as  to  induce  me  to  consent  to  a  new  trial. 

CoLTMAN,  J. — If  the  points  urged  for  the  plaintiffs  were 
either  of  them  well  founded,  then  undoubtedly  the  jury 
were  not  properly  directed :  but  I  am  not  convinced ;  and 
certainly  I  cannot  say  that  a  verdict  the  other  way  would 
have  been  more  satisfactory. 

Maulib,  J. — I  am  also  of  opinion  that  this  rule  ought  to 
be  discharged.    The  question  is  whether  the  defendants' 
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attornies  had  notice  of  the  issuing  of  the  fiat  against  Bo-  1843. 
bertson  before  the  execution  of  the  writ  of  fi.  fa.  by  seizure 
of  Robertson's  goods.  Notice^  generally  speakings  means 
knowledge :  as,  if  a  man  sees  another  commit  an  act  of 
bankruptcy,  he  has  notice  of  the  fact.  A  difficulty  cer- 
tainly might  arise  in  the  case  of  a  party  wilfully  refraining 
from  opening  a  letter :  but  I  think  that,  if  that  had  been 
so  here,  the  execution  would  have  been  bad,  because  the 
jury  might  and  probably  would  have  inferred  that  the  at- 
torney knew  what  the  letter  contained,  and  therefore  left 
it  unopened.  But  clearly  a  man  cannot  be  said  to  have 
notice  of  a  thing  he  knows  nothing  about.  In  the  present 
case  I  think  the  putting  the  letter  into  the  attomies'  pigeon- 
hole or  box  at  the  post*office,  or  giving  the  box  to  their 
clerk,  or  anything  short  of  reading  the  letter,  did  not 
amount  to  notice.  Where  a  person  calls  to  give  a  verbal 
notice,  and  waits  an  hour,  and  then  sees  the  party  to  whom 
the  notice  is  to  be  given,  the  notice  takes  effect  from  that 
time  only.  As  to  the  other  point,  I  am  of  opinion  that 
the  seizure  took  place  when  the  sheriff's  officer  first  entered 
and  left  his  man  in  possession.  I  do  not  say  that  the  mere 
entry  that  was  proved  here,  nothing  else  being  done,  would 
have  rendered  the  sheriff  liable  as  a  wrongdoer.  But, 
going  in  and  leaving  a  man  in  possession  as  he  did,  I  think 
the  officer  may  be  said  to  have  executed  the  writ  at  the 
time  of  his  first  entry.  Then  the  question  is,  whether  the 
reading  of  the  letter  by  Stockley  or  the  execution  of  the 
writ  by  the  sheriff  by  going  to  the  house  of  the  bankrupt 
was  first  in  point  of  time.  Upon  the  evidence  I  think  it 
is  at  least  very  probable  that  the  execution  was  executed 
before  the  letter  was  read;  and  therefore  that  the  juiy 
were  well  warranted  in  coming  to  the  conclusion  they  did 
come  to. 

Cresswjsll,  J.,  concurred. 

Rule  discharged. 
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Tuesday,  BkoWN  t;.  LuDHAM. 

An  acdon  of      vJN  the  5th  of  May  last,  a  stallion  known  by  the  name  of 

SSJbllSt*  *'  The  Young  Yorkshire  Hero  "  was  seized  at  Tring  in  Hert- 

uii^  the        fordshire,  under  a  writ  of  fi.  fa.  issued  in  this  cause   for 

teizing  a  hone    102/.  49.,  besides  &c.     The  officer  at  the  time  of  the  seizure 

expressly  ^^  attended  by  the  clerk  of  the  plaintiff's  attorney;,  who 

^^Mo^lm^    pointed  out  the  horse  to  him  as  the  property  of  the  defend- 

the  defendant'i  ant^  and  desired  him  to  take  it.     On  the  15th^  the  sheriff 

clerk  to  the       received  notice  that  the  horse  in  question  was  the  property 

toniej— The'     of  William  Throup  and  William  Fort,  to  whom  he  was  re- 

Comt,  upon  a  quired  forthwith  to  restore  it :  and  on  the  23rd  an  action  of 

motion  under  ^ 

the  interpleader  trespass  was  commenced  by  Throup  and  Fort  against  the 

act.  instead  oi       «      .  ^m       ^  i  •       tv 

an  ismie,  di-  shenff  and  his  officer, 
rected  that  the 
action  should 

proceed,  tiie  ChatmeU,  Serjeant,  on  behalf  of  the  sheriff,  on  the  &rst 

name  of  the  #         •»         # 

ezecution-cre-    day  of  this  term,  obtained  a  rule  calling  upon  the  claimants 

lubadtuteS  for    ^^^  ^^  execution-creditor  to  interplead, 
that  of  the 
sheriff:  and 

they  further  Bompos.  Serjeant,  appeared  for  the  claimants. — He  ob- 

directedthat       .     ,    ,  f   /,      ,  "^        u  •  ij        ^     ir      ^  4       • 

the  horse  jected  to  the  horse  bemg  sold,  and  offered  to  give  security 

Swed  up  to"     *^'  *^®  ynlue  (100/.)  on  its  being  delivered  up  to  the  claim- 
^  claimants,    guts,  who  had  sustained  serious  loss  by  reason  of  the  seizure 

they  giving  se»  /  "^ 

cnritY  to  the      taking  place  whilst  the  horse  was  on  circuit. 

satisraction  of 
the  Master. 

the^rm  oflm^      S/orfa,  Serjeant,  for  the  execution-creditor,  submitted 
issue,  where       that  there  was  nothing  in  this  case  to  vary  it  from  the 

consequentiai  °  " 

damage  is  in-  Ordinary  rule,  and  that  he  was  entitled  to  have  the  horse 
cbdm^t?  ^  ^  sold  and  the  proceeds  paid  into  Court,  or  to  have  the 
amount  of  the  debt  paid  in,  and  to  have  the  question  of 
.  property  tried  upon  a  feigned  issue.  [Moii/e,  J. — Here, 
an  action  has  already  been  commenced  against  the  sheriff: 
some  expense  has  been  incurred,  which  will  be  thrown 
away  if  an  issue  is  directed.  The  better  course,  therefore, 
will  be,  to  allow  the  action  to  proceed,  the  execution-credi- 


TRINITY  TERM^  6  VICTORIA.  935 

tor  being  substituted  for  the  sheriff.    That  course  cannot         1843. 
prejudice  the  execution-creditor;  for^  I  apprehend  it  is  as 
competent  for  the  Court  to  direct  an  issue  which  shall 
embrace  the  loss  of  intermediate  profits  that  is  here  sug- 
gested^ as  for  a  jury  to  give  them  in  an  action.] 

After  some  further  discussion  as  to  the  framing  an  issue 
calculated  to  give  the  claimants  the  compensation  they  in- 
sisted on  for  the  loss  of  services  of  the  horse — Storks,  for 
the  execution-creditor  declining  to  indemnify  the  sheriff — 

TiNDAL,  C.  J.^  said:  —  The  execution-creditor  having 
identified  himself  with  the  sheriff  by  personally  acting  in 
directing  the  seizure  of  this  particular  horse^  it  appears 
to  us  that  the  interests  of  all  the  parties  will  be  best  in- 
sured by  directing  that  the  action  already  commenced  be 
continued^  the  name  of  the  execution-creditor  being  sub- 
stituted for  those  of  the  sheriff  and  his  officer ;  that  the 
horse  be  delivered  up  to  the  claimants^  they  giving  secu- 
rity within  a  week  to  the  Master's  satisfaction  for  the 
return  of  the  horse  in  the  event  of  their  claim  turning  out 
to  be  unfounded ;  that,  if  such  security  be  not  given  within 
the  time  specified^  the  horse  be  sold  and  the  proceeds  paid 
into  Court;  and  that  the  question  of  costs  be  reserved. 

Rule  accordingly. 
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JWday,  Wilson  r.  Foster. 

«/ime  2nd,       m  «- 

The  Court  re-    Jyl  ANNINO,  Seijeant,  moved  for  a  rale  under  the  statute 
J^*^*    1  &  2  Vict,  c  110,  8. 18  (46),  efdling  upon  the  defendant  to 
^^^^^"      shew  cause  why  he  should  not  pay  to  the  plaintiff  the  sum 
monej  greeted  of  140/.  due  to  him  under  an  award,  and  the  farther  min 
an  tiwd,  i/     of  86/.  for  costs ;  and  that  service  of  the  rale  by  leaving  a 
hc^w^iSld    copy  at  the  last  known  place  of  abode  of  the  defendmt, 
uid  had  iMt       ^^^  sticking  up  a  copy  in  the  Masters'  office,  might  be 
though,  from  a   deemed  good  service. — It  appeared  firom  the  affidavits  that 
by  him,  it  ap-    the  cause  had  been  referred  under  a  deed  of  submisskm, 
E^oftt!^       that  the  arbitrator  had  made  an  award  findmg  14W.  to  be 
award.  ^jje  from  the  defendant  to  the  plaintiff,  and  directing  him 

to  pay  that  sum,  together  with  costs,  which  were  taxed  at 
86/.  It  also  appeared  that  the  defendant  was  abroad,  aad 
that  a  letter  had  been  received  from  him  shewing  that  he 
Was  acquainted  with  the  result  of  the  award. — ^The  learned 
Serjeant  referred  to  Jones  v.  WUUams,  4  P.  &  D.  217, 11 
Ad.  &  E.  175,  and  Burton  v.  Mendizabel,  1  Dowl.  N.  S.  886. 
[Motrfe,  J. — ^You  are  seeking  to  obtttn  a  fi.  fa.  against  a 
person  whom  yon  cannot  serve  with  an  attachment.  Ought 

(46)  Which  enacts  "  tfiat  all  act ;  and  all  powen  hereby  giTeii 
decrees  and  orders  of  Courts  of  tothe  Judges  of  the  superior  Comta 
Equify,  and  all  rules  of  Courts  of  of  common  law  with  respect  to  mat- 
common  law,  and  all  orders  of  the  ters  depending  in  the  same  Courts^ 
Lord  Chancellor  or  of  the  Court  of  shall  and  may  he  exercised  by 
Review  in  matters  of  bankruptcy,  Courts  of  Equity  with  respect  to 
and  all  orders  of  the  Lord  Chan-  matters  therein  depending,  and  by 
cellor  in  matters  of  lunacy,  where-  the  Lord  Chancellor  and  the  Court 
by  any  sum  of  money,  or  any  costs,  of  Review  in  matters  of  bankniptcy» 
charges,  or  expenses  shall  be  pay-  and  by  the  Lord  Chancellor  in  mat- 
able  to  any  person,  shall  have  the  ters  of  lunacy ;  and  all  remedies 
effect  of  judgments  in  the  superior  hereby  given  to  judgment-creditors 
Courts  of  common  law,  and  the  per-  are  in  like  manner  given  to  per- 
sons to  whom  any  such  monies,  or  sons  to  whom  any  monies,  co8ts» 
costs,  charges,  or  expenses  shall  be  charges,  or  expenses,  are  by  such 
payable,  shall  be  deemed  judgment-  orders  or  rules  respectively  directed 
creditors  within  the  meaning  of  this  to  be  paid." 
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we  not  to  put  the  service  of  the  rule  nisi  upon  the  same  1843, 
footing  as  that  of  process  for  commencing  an  action  ?] 
In  Doe  d.  Moody  y.  Squire,  2  Dowl.  N.  S.  827|  upon  a  rule 
calling  upon  a  defendant  to  shew  cause  why  he  should  not 
pay  a  sum  of  money  awarded  against  him  under  a  refer- 
ence of  a  suit  to  arbitration,  the  Court  made  the  rule  abso- 
lute, though  the  forms  of  service  required  under  the  old 
practice  on  motions  for  attachments  had  not  been  complied 
with.  Wightman,  J.,  there  observes :  "  An  attachment 
is  in  the  nature  of  a  penalty  against  a  man  for  not  obeying 
that  which  is  in  effect  the  order  of  the  Court :  this  rule, 
however,  is  not  of  the  same  character.  By  this  rule,  it  is 
only  sought  to  give  the  award  the  value  and  effect  of  a 
judgment.  It  may  be  that  an  attachment  will  in  future  be 
unnecessary  for  practical  purposes.  I  think  enough  is  done 
in  obtaining  this  rule,  without  going  through  the  forms 
which  were  necessary  in  cases  of  attachment.^'  [Cres^well, 
J.— In  Neale  v.  PostlethwaUe,  4  P.  &  D.  623,  1  Ad.  &  E., 
N.  S.,  245,  the  Court  of  Queen's  Bench  compelled  me  to 
shew  that  I  was  entitled  to  ask  for  an  attachment,  before 
they  would  grant  me  a  rule.  Tlndal,  C.  J. — In  Doe  d. 
Moody  V.  Squire,  the  defendant  appeared  to  shew  cause ; 
when  he  appeared,  that  was  the  same  as  if  he  had  been 
served  with  the  award :  here,  the  defendant  is  beyond  the 
reach  of  personal  service.]  The  plaintiff  already  has  a  rule 
of  Court  (47) :  all  he  wants  is  to  perfect  that  rule  by  the 
insertion  of  the  amount  for  which  he  is  to  be  entitled  to 
issue  execution.  [Mauk,  J. — You  seek  to  do  this  by  serv- 
ing the  rule  in  such  a  manner  that  you  know  the  defendant 
can  have  no  knowledge  of  it.  Suppose  you  had  a  judgment 
against  a  party  who  is  out  of  the  realm,  and  wished  to  pro- 
ceed against  him  by  action ;  could  you  do  so  without  serving 
him  with  process?  You  are  in  effect  seeking  to  introduce 
into  the  law  of  this  country  certain  proceedings  in  absence 

(47)  The  submission  having  been  made  a  rule  of  Court. 
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that  are  familiar  to  the  Scotch  law.    Your  object  can  only 
be  attained  by  an  outlawry.] 

Per  Curiam. — As  at  present  advised,  we  think  the  role 

cannot  be  granted.    If  any  authority  be  found  to  support 

it,  the  motion  may  be  renewed. 

Rule  refused  (48). 


(48)  The  case  was  not  mention- 
ed again.  See  Doe  v.  Amey,  1  Dowl. 
N.  S.  23,  8  M.  &  W.  565,  wbere 
the  Court  of  Exchequer  allowed  the 
rule  to  be  served  on  the  daughter- 
in-law  of  the  party  ordered  by  the 


award  to  pay  the  money,  it  ap- 
pearing that  he  had  aaaigiied  aU 
his  effects  to  her  and  gone  abroad. 
And  see  the  observations  of  Patte- 
son,  J.,  in  Jordan  v.  Berwick,  I 
Dowl.  N.S.  271. 


June  9th. 


Maillard  V.  The  Dukb  ov  Argyll. 

To  sssnmpsit  JL  HIS  was  an  action  of  assumpsit  for  work  and  materials, 
labonr^  &o!^the  S^o^^  ^^^  ^^^  delivered^  money  lent^  money  paid,  and 
defiendant         money  found  due  on  an  account  stated. 

I)leaded,  as  to  ^ 

Plea — ^as  to  the  sum  of  250/.,  parcel  of  the  monies  in 
the  declaration  mentioned — that  the  defendant  made  the 


thesom  of 
250/.,  psroel 
&c.,  that  he 
made  the  pro- 
mises joinUy 


said  promises  in  the  declaration  mentioned  as  to  the  said 
with  B.8nd'R.;  gum  of  250/..  parcel  as  aforesaid,  jointly  with  one  Richard 

thaty  before  the  *  *  «^ 

commencement  Browu  and  oue  Thomas  Bolphy  and  that,  after  the  making 
and  R.7for  '  thereof,  and  before  the  commencement  of  the  suit,  to  wit, 
SrSI^^*  on  the  15th  of  December,  1842,  the  said  Richard  Brown 
delivered  to  the  and  Thomas  Rolph,  for  themselves  and  the  defendant,  de- 

plaintiff  divers  .      . 

bills  of  ez-  livered  to  the  plaintiff  divers  bills  of  exchange  for  sums 
whoiramomit-  amounting  in  the  whole  to  the  sum  of  250/.,  to  wit,  one 
which  add  bills  ^^^^  ^^  exchange  bearing  date,  to  wit,  the  day  and  year  last 
of  ezdumse 

were  so  ddivered  by  B.  snd  R.  to  the  plaintiff  and  by  him  taken  and  received  /or  aikd  on  aceouni 
of  the  said  sum  of  250/.,  parcel  8tc,,  and  inpayment  thereof;  that  the  plaintiff  afterwards  indorsed 
the  bills  to  certain  persons  to  the  defendant  unknown ;  and  that  such  persons,  and  not  the 
plaintiff,  at  the  time  of  commencing  the  suit,  were  and  stUlare  the  holders  thereof  respectively : 
— Held,  that  the  plea  was  neither  double  nor  inconsistent  and  repugnant. 
"  Payment"  does  not  necessarily  import  '*  satisfaction." 
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aforesaid,  for  the  sum  of  50/.,  payable  at  one  month  from  1843. 
the  date  thereof,  drawn  by  the  said  Bichard  Brown  upon  M^i^LAaD 
and  accepted  by  the  said  Thomas  Bolph,  and  by  the  said  „  J^- 
Richard  Brown  indorsed  in  blank,  two  other  bills  of  ex-  Argyll. 
change  bearing  date  respectively,  to  wit,  the  day  and  year 
last  aforesaid,  for  50/.  each,  payable  at  two  months  from 
the  dates  thereof  respectively,  and  respectively  drawn  by 
the  said  Bichard  Brown  upon  and  accepted  by  the  said 
Thomas  Bolph,  and  by  the  said  Bichard  Brown  then  re- 
spectively indorsed  in  blank,  and  two  other  bills  of  ex- 
change bearing  date  respectively  the  day  and  year  afore- 
said, for  50/.  each,  payable  at  three  months  from  the  dates 
thereof  respectively,  and  respectively  drawn  by  the  said 
Bichard  Brown  upon  and  accepted  by  the  said  Thomas 
Bolph,  and  by  the  said  Richard  Brown  then  respectively 
indorsed  in  blank;  which  said  several  bills  of  exchange 
were  so  ddivered  by  the  said  Richard  Brown  and  Thomas 
Rolph  to  the  plaintiff,  and  by  him  then  taken  and  received 
for  and  on  account  of  the  said  sum  o/250/.,  parcel  as  afore- 
said, and  in  payment  thereof;  and  the  said  Richard  Brown 
and  Thomas  Rolph  respectively  then  became  and  were  and 
still  are  liable  to  pay  the  said  several  sums  of  money  in  the 
said  bills  of  exchange  respectively  specified,  according  to 
the  tenor  and  effect  thereof;  that  the  plaintiff  afterwards, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the 
day  and  year  last  aforesaid,  indorsed  the  said  several  bills 
of  exchange  respectively  to  divers  persons  to  the  defendant 
unknown ;  and  that  such  persons  respectively,  and  not  the 
plaintiff,  at  the  time  of  commencing  the  suit  were,  and  still 
are,  the  holders  thereof  respectively  for  value,  and  entitled 
to  sue  the  said  Richard  Brown  and  Thomas  Rolph  respect- 
ively thereon — verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  Special  de- 
for  causes  (amongst  others),  that  it  contained  no  legal  "'*"*'• 
answer  or  defence  to  so  much  of  the  declaration  as  it  was 
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1843.        pleaded  to,  iiia«much  as  it  disclosed  no  agreement  on.  tlie 

Maillaro     P'^  ^^  ^^®  plaintiff  to  accept  the  liabilities  of  tl&e   said 

_      l^-  Bichard  Brown  and  Thomas  Bolph  on  the  bills  of  exchange 

Thb  Dvkb  of  a  «=• 

AmsTLL.      therein  mentioned  in  lieu  of  the  liability  of  the  defendant 
in  respect  of  the  said  sum  of  250/.,  parcel  &c.  as  aforesaid 
nor  any  agreement  on  the  part  of  the  defendant — tbmt  the 
plea  was  double,  in  this,  to  wit,  that,  in  stating  that  tlie 
said  bills  were  taken  and  received /or  and  on  accouni  qf  the 
said  sum  qf  250/.,  parcel  &c.  as  aforesaid,  and  in  paiynmemi 
thereof i  and  in  afterwards  stating  that  the  said  bills  wer^  at 
the  time  of  the  commencement  of  the  suit  in  the  hamb  qf 
indorsees  for  value  other  than  the  plaintiffs  the  pleadiscloaed 
two  defences  to  the  said  sum  of  250/.,  parcel  &c.,  to  wit, 
that  the  said  bills  were  given  for  and  on  account  of  tlie 
said  sum  of  250/.,  and  at  the  time  of  the  commenoement 
of  the  suit  were  outstanding  in  the  hands  of  the  indorsees 
for  value  other  than  those  of  the  plaintiff,  and  also  that 
the  said  bills  were  taken  in  payment  (which,  if  it  meant 
anything,  must  mean  in  extinguishment  and  satisfisMstion) 
of  the  said  debt — ^that  the  plea  was  uncertain,  and  did  not 
state  with  sufficient  particularity  and  certainty  how  or  for 
what  purpose  the  said  bills  were  delivered — that  the  plea 
was  repugnant  and  contained  two  statements  wholly  at 
variance  with  and  inconsistent  with  each  other^  in  this,  to 
wit,  that  it  stated  therein  that  the  said  bills  were  taken  for 
and  on  account  of  the  said  sum  of  250/.>  parcel  &c.,  and 
also  that  they  were  taken  in  payment  thereof;  whereas,  it 
was  impossible  that  the  said  bills  should  be  taken  for  and 
on  account  of  the  said  sum  of  250/.,  in  which  case  the  mi- 
ginal  liability  of  the  defendant  would  revive  on  the  dis- 
honour of  the  said  bills,  and  also  inpayment  of  the  said  sum 
of  250/.,  in  which  case  the  original  liability  of  the  defend* 
ant  would  on  the  delivery  and  acceptance  thereof  be  utterly 
extinguished  and  discharged-*-»that  the  plaintiff  could  not 
safely  take  issue  on  the  plea — that  it  was  an  informal  plea 
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-of  accord  and  satisfaction*— and  that  it  was  in  other  respects         1843. 
informal,  uncertain,  and  insufficient,  &c.     Joinder.  «^    '^"^ 

9. 

Byleif  Serjeant,  in  support  of  the  demurrer. — ^The  plea  Abgtix.^' 
is  double  and  uncertain:  it  alleges  that  the  bills  were 
delivered  by  Brown  and  Bolph  to  the  plaintiff  and  by  him 
taken  and  received  for  and  on  account  of  the  sum  of  250/. 
parcel  &c.  Had  it  stopped  there,  the  plea  might  have 
been  good;  and  possibly  it  would  have  been  unexception- 
able if  it  had  gone  on  to  allege  that  the  bills  were  out- 
standing in  the  hands  of  third  persons.  In  Kearslake  v. 
Morfftm^  5  T.  R.  518,  to  assumpsit  for  goods  sold  and  de- 
livered, money  lent  &c.,  the  defendant,  as  to  4/.  149.  6d^ 
parcel  &c.,  pleaded  that  W.  P.,  before  the  commencement 
of  the  suit,  made  his  certain  note  in  writing  according  to 
the  form  of  the  statute  &c.,  and  then  and  there  delivered 
the  same  to  the  plaintiff,  by  which  said  note  the  said  W.  P. 
promised  to  pay  to  the  defendant  or  his  order  at  a  certain 
time  in  the  said  plea  mentioned,  and  elapsed  before  the 
commencement  of  the  suit,  the  sum  of  102. ;  that  the  de- 
fendant afterwards,  and  before  the  time  appointed  by  the 
aaid  note  for  the  payment  of  the  said  sum  of  money  therein 
mentioned,  to  wit,  on  &c.,  for  and  on  account  of  the  said 
sum  ci  41. 149. 6J.,  and  of  a  certain  other  stun  of  6/.  53. 6d. 
paid  by  the  plaintiffs  to  the  defendant,  made  his  certain 
indorsement  in  writing  upon  the  said  note,  and  then  and 
there  delivered  the  said  note  with  the  said  indorsement 
thereon  to  the  plaintiffs,  by  which  said  indorsement  and 
delivery  the  defendant  appointed  the  contents  of  the  said 
note  to  be  paid  to  the  plaintiffs;  and  that  the  plainti£b 
then  and  there  accepted  and  received  the  note  for  and  on 
account  of  the  said  several  sums  of  4/L  14t.  6d.  and  57.  53. 
6d.:  and  the  plea  was  held  good.  So,  in  Mercer  v.  Chee3ej 
5  Scott,  N.  R.  664,  2  Dowl.  N.  S.  619,  to  assumpsit  for 
work  and  labour  &c.,  the  defendants  pleaded,  as  to  150/., 
part  of  the  demand,  that  the  alleged  promises  were  made 
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1843.        by  the  defendants  jointly  with  one  T.  M. ;  and  that,  after 
Maillabj)     *^®  making  of  the  said  promises  by  the  defendants  aod 
V-  T.  M.y  and  before  the  commencement  of  the  suit,   tlie 

Argyll.      plaintiff,  for  and  on  account  of  the  said  sum  of  150r.j 
parcel  &c.,  and  the  said  promises  of  the  defendants  and 
T.  M.  in  respect  thereof,  made  and  drew  his  bill  of  ex* 
change  in  ?niting,  bearing  date  &c.,  and  directed  the  same 
to  T.  M.,  and  thereby  required  the  said  T.  M.  three  montbs 
after  the  date  thereof  to  pay  to  the  plaintiff's  order  150/., 
and  the  said  T.  M.,  for  and  on  account  of  the  said  sum  of 
150/.9  parcel  &c.,  and  the  said  promises  of  him  the  said 
T.  M.  and  the  defendants  in  respect  thereof,  then  accepted 
the  said  bill  so  drawn  by  the  plaintiff  as  aforesaid,  and 
then  delivered  the  same  to  the  plaintiff,  who  then  took  and 
received  the  same  of  and  from  the  said  T.  M.  for  and  om 
account  of  the  said  sum  of  150/.,  parcel  &c.,  and  the  said 
promises  of  the  said  defendants  and  T.  M.  in  respect  there- 
of:  and  it  was  held,  on  special  demurrer,  that  the  plea 
afforded  a  primfi  facie  answer  to  the  action,  which  the 
plaintiff  might  rebut  by  shewing  that  the  bill  remained  in 
his  hands  unpaid.     But  here  the  plea  goes  on  to  allege 
that  the  bills  were  delivered  and  received  inpayment  of  the 
250/.    Now,  if  any  certain  meaning  can  be  attributed  to 
the  words  "  in  payment  thereof,"  they  mean  "  in  satisfac- 
tion and  discharge  thereof/'  and  therefore  the  plea  is 
double.     In  Sard  v.  Rhodes,  1  M.  &  W.  153,  4  Dowl.  748, 
to  assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange  for  43/.,  the  defendant  pleaded,  that,  after  the 
bill  became  due,  one  O.  P.,  the  drawer  of  the  bill,  made 
his  promissory  note  for  44/.,  and  delivered  the  same  to  the 
plaintiff  in  full  satisfaction  and  discharge  of  the  bill,  and 
that  the  plaintiff  then  accepted  and  received  the  said  note 
in  full  satisfaction  and  discharge  of  the  said  bill:  Ihe  plain- 
tiff replied,  that,  although  he  accepted  the  note  in  full 
satisfaction  and  discharge  of  the  bill,  yet  that  the  note 
was  not  paid  when  due,  and  still  remained  unpaid :  and  it 
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was  held  that  the  replication  was  bad,  and  that  the  plain-        1843. 
tifF,  having  accepted  the  note  in  full  satisfaction  and  dis-     maillard 
charge  of  the  bill,  conld  not  sne  upon  the  latter;  and  that  ^^^  ^-^^^  ^^ 
the  plea  was  sufficient.    Parke,  B.,  there  says :  "  The  note      Argyll. 
is  in  the  plaintiff's  hands  overdue  and  unpaid,  and  he  may 
sue  upon  it.    It  is  averred  to  have  been  accepted  in  full 
satisfaction  and  discharge  of  the  bill.    The  plaintiff,  there- 
fore, takes  it  for  better  or  worse.    This  is  not  like  the  case 
of  Kearslake  v.  Morgan,  where  it  was  admitted  that  the 
non-payment  of  the  note  when  due,  there  being  no  laches 
on  the  part  of  the  plaintiff,  would  revive  the  remedy  on 
the  original  debt ;  for,  there  it  was  averred  that  the  in- 
dorsement was  '  for  and  on  account  of  the  original  debt. 
If  it  had  been  averred  here  that  the  promissory  note  was 
given  for  and  on  account  of  the  bill,  it  might  have  been 
different.     [Tindal,  C.  J. — ^You  have  to  make  out  in  this 
case  that  the  words  ''in  payment  thereof  mean  the  same 
as  ''  in  full  satisfaction  and  discharge  thereof.^']     If  they 
admit  of  two  meanings  that  are  inconsistent,  the  plea  is 
bad  for  uncertainty.    [Maule,  J. — The  words  *'  in  payment 
thereof,''  taken  in  conjunction  with  the  preceding  words 
^  for  and  on  account  of  the  said  sum  of  250/.,"  mean  a 
payment  on  accoxmt.]     The  word  "  payment,"  in  relation 
to  a  bill  payable  to  the  bearer,  can  hardly  mean  anything 
short  of  satis&ction.     [Maule,  J. — If  you  are  right  in  say- 
ing that  the  words  "  for  and  on  account  of  the  said  sum 
of  250/.,"  are  inconsistent  with  satisfaction,  then  undoubt- 
edly there  is  inconsistency  and  repugnancy  in  the  two 
clauses  of  the  same  sentence.     But,  are  we  so  to  under- 
stand the  words,  when  they  are  susceptible  of  another 
meaning?]     On  special  demurrer  the  words  are  to  be 
taken  in  the  sense  that  is  most  unfavourable  to  the  party 
pleading.  *  [Maule,  J. — ^The  word  "  payment"  seems  to 
explain  the  meaning  of  "  delivery,"  shewing  that  the  biUs 
were  not  delivered  to  the  plaintiff  as  bailee,  but  in  pay- 
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1843.        ment  for  and  on  aooonnt  of  the  som  menttoned.   C^remstoM, 
Maillaro     '• — Conld  yon  plead  the  delivery  of  a  smaller  sum  in  pay- 
V.  tnent  of  a  lai^r?]     Not  as  papmeni,  but  as  Mttisfadiom. 

Arotll.       \0res9wellf  J. — ^Then,  the  deUveiy  of  a  bill  is  not  paymexit, 
thongh  it  may  be  taken  in  satisfaction:  and  that   may 
shew  tlie  meaning  of  the  word  ''  payment  '^  as  nsed  in  tliis 
plea.]   The  plaintiff  is  not  bonnd  to  shew  that ''  payment " 
means  '' satis&ction  :'^  it  is  enough  that  it  may  or  may 
not'-haTe  that  signification.     {Mauley  J. — In  the  ordinary 
sense  of  the  word,  a  bill  is  not  paid  until  it  has  reached 
maturity  and  been  honoured  by  the  aceeptor.     *'  Pay- 
ment" is  not  a  word  of  technical  meaning :  you  import  it 
from  mercantile  transactions,  and  not  fiom  law  books.] 
In  that  case  the  plea  might  be  simply  a  plea  of  payment. 
[Maide,  J. — ^A  plea  of  payment  is  supported  by  proof  of 
the  delivery  <tf  a  horse,  provided  it  is  taken  as  money :  it 
has  been  so  held.]    There  is  no  allegation  in  the  plea 
shewing  what  title  the  defendant.  Brown,  and  Bolph  had 
in  the  bills :  they  are  stated  to  have  been  drawn  by  Brown 
upon  and  accepted  by  Bolph :  prim&  fade  they  were  the 
property  of  Brown.     [Maule,  J. — If  Brown  joins,  that  is 
enough.]       Byles^  finding  the  impression  of  the  C!oart 
against  him,  prayed  leave  to  amend  by  taking  issue  on 
the  plea. 

ChatmeU,  Serjeant,  was  to  have  argued  in  support  of 
the  plea. 

TiNDAL,  C.  J. — ^I  do  not  see  why  we  should  go  out  of 
our  way  to  give  a  forced  construction  to  the  words  of  this 
plea — ''  which  said  several  bills  of  exchange  were  so  de- 
livered by  the  said  Bichard  Brown  and  Thomas  Bolph  to 
the  plaintiff,  and  by  him  then  taken  and  received  for  and 
OH  account  of  the  said  sum  of  250/.,  parcel  &c.  as  aforesaid, 
and  in  payment  thereof  J^    In  Stednum  v.  Gooch,  1  Esp.  5, 
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liord  Kenybn  uses  the  word  ''payment  in  the  sense  we 
are  ascribing  to  it  here.  He  says :  the  law  is  clear,  *'  that, 
if  in  payment  of  a  debt  the  creditor  is  content  to  take  a 
bill  or  note  payable  at  a  future  day,  he  cannot  legally  com- 
mence an  action  on  his  original  debt  until  such  bill  or 
note  becomes  payable,  or  default  is  made  in  the  payment ; 
but  that,  if  such  bill  or  note  is  of  no  value,  as  if,  for  ex- 
ample, drawn  on  a  person  who  has  no  effects  of  the  drawer's 
in  his  hands,  and  who  therefore  refuses  it,  in  such  case  he 
may  consider  it  as  waste  paper,  and  resort  to  his  original 
demand,  and  sue  the  debtor  on  if' — ^implying  that  *'  pay- 
ment does  not  necessarily  mean  an  acceptance  in  satis- 
faction and  discharge.  On  the  usual  terms,  the  plaintiff 
may  withdraw  his  demurrer  and  plead  over. 

Eule  accordingly. 


Thb  Duke  ro 
Aaotll. 


MosEDON  V.  Wter  and  Finlet. 

xIaLCOMB,  Serjeant,  on  a  former  day  in  this  term,  on 
behalf  of  the  defendant  Finley,  obtained  a  rule  nisi  to  set 
aside  the  interlocutory  judgment  and  subsequent  proceed- 
ings, for  irregularity,  with  costs.  It  appeared  from  the 
affidavit  upon  which  the  rule  was  moved,  that  the  defend- 
ants carried  on  business  together  in  partnership,  and  that 
two  copies  of  the  notice  of  declaration  in  this  cause  were 
served  personally  upon  Wyer  at  the  place  of  business  of 
the  firm,  and  he  was  requested  to  give  one  of  them  to  the 
other  defendant.  This,  the  learned  Serjeant  submitted, 
was  not  a  sufficient  service. 


Thursday^ 
June  ^5th, 
In  an  action 
against  two 
peraonsy  being 
partners,  ser- 
▼ice  of  a  notice 
of  declaration 
on  one  af  them 
at  their  place 
of  business  (the 
affidavit  not 
disclosing  that 
the  action  is 
brought  for  a 

debt)  U  in- 
sufficient. 


Bompas,  Serjeant,  now  shewed  cause. — The  notice  was 
well  served  on  one^of  the  partners  at  the  place  where  the 
business  of  the  firm  is  carried  on.  [Maule^  J. — Does  it 
appear  that  the  action  is  brought  for  a  partnership  debt  ?] 

VOL.  VI.  p  p  p 
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Not  in  terms :  bat  the  Coart  will  assame  that  it  nmst  be. 
[Tlndal,  C.  J. — Suppose  the  sendee  had  been  npon  a  sear^ 
vant  at  the  place  of  business — would  that  hare  been  suffi* 
cient  ?]    It  is  submitted  that  it  would  (49). 


Halamby  Serjeant^  was  heard  in  support  of  the  rule. — 
He  referred  to  Archbold's  Practice^  7th  edit.,  p.  141. 

TiNDiLL,  C.  J. — ^The  rule  must  be  made  absolute  for  set- 
ting aside  the  judgment  as  to  the  defendant  Finley;  the 
costs  to  be  costs  in  the  cause. 

The  rest  of  the  Court  concurring — 

Bule  accordingly  (50). 


(49)  Ibotaon  v.  Phelps,  6  M.  & 
W.  G26,  8  Dowl.  770,  and  Row- 
land V.  Vizetelly,  7  Scott,  N.  R., 


429,  shew  that  it  would  not. 

(50)  This  was  contrary   to  the 
opinion  of  off  the  Masters. 


Thursday^ 
June  15M. 
An  action  was 
brought  in  this 
Court  for  the 
costs  taxed  on 
a  judgment  on 


Saybr  v.  Hbrbbrt. 

x\.N  action  had  been  brought  in  the  Court  of  Queen's 
Bench  by  Herbert  against  Sayer,  two  of  whose  pleas  were 
demurred  to.    Each  party  had  judgment  on  one  demurrer, 
demmrerin  the  and^  On  a  set-ofF  of  the  costs,  a  balance  remained  in  favour 
on  which  the  '  of  the  then  defendant  of  27/.,  for  the  recovery  of  which  he 

plaintiff  (de- 
fendant in  this 
Court)  after- 
wards brought 
a  writ  of  error : 
—The  Court 
refused  to  stay 
the  proceedings 
in  this  action 
until  the  writ 
of  error  was 

disposed  of;  but  directed  that  the  plaintiff  should  ha?e  judgment,  with  a  stay  of  ezecntion  in 
the  meantime. 


commenced  an  action  in  this  Court ;  and  afterwards  a  writ 
of  error  was  brought  on  the  judgment  in  his  favour  in  the 
Court  of  Queen^s  Bench. 

Manninff,  Serjeant,  upon  an  affidavit  of  the  facts,  on  a 
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former  day  in  this  term,  obtained  a  rule  calling  upon  the  1843. 
plaintiff  to  shew  cause  why  the  proceedings  in  this  Court 
should  not  be  stayed  until  the  writ  of  error  should  be  dis* 
posed  of. — He  submitted  that  this  was  the  only  course  open 
to  the  defendant,  seeing  that  he  could  not  plead  the  pend- 
ency of  the  writ  of  error  either  in  bar  or  in  abatement :  and 
lie  referred  to  Christie  v.  Richardson,  8  T.  R.  78,  and  Ben- 
weU  V.  Black,  8  T.  R.  648. 

Bampas,  Serjeant,  now  shewed  cause. — ^The  plaintiff  had 
an  undoubted  right  to  sue  in  this  Court  for  his  costs :  and 
the  Court  will  not  interfere.     In  Boies  y.  Lockwood,  1 T. 

B.  687,  BuUer,  J.,  says :  "  There  is  a  distinction  between 
the  cases  where  an  action  is  brought  upon  a  judgment  of 
the  Court  of  Common  Pleas,  and  where  brought  upon  a 
judgment  of  this  Court.  In  the  first  case,  the  Court  will 
not  stay  proceedings  pending  a  writ  'of  error,  without  the 
defendant's  giving  judgment  in  the  second  action.  But, 
if  it  be  brought  upon  a  judgment  in  this  Court,  these  terms 
make  no  part  of  the  rule ;  because,  in  general,  actions  on 
judgments  are  vexatious,  and  the  plaintiff  might  have  his 
execution  on  the  first  judgment.^'  [Tindal,  C.J. — We 
may  prevent  the  plaintiff  in  this  action  firom  issuing  exe- 
cution, but  we  cannot  interfere  to  stay  the  proceedings.] 
The  defendant  may  give  the  plaintiff  security.     \Tinddlf 

C.  J. — That  would  be  an  indirect  mode  of  making  him  give 
bail.  CressweU,  J. — The  utmost  we  can  do  for  you  is  to 
make  the  defendant  give  you  a  judgment,  with  a  stay  of 
execution  until  the  writ  of  error  is  disposed  of.]  The 
plaintiff  requires  no  more. 

Manmnff,  Seijeant,  in  support  of  his  rule,  suggested  that 
the  plaintiff  might  issue  execution  upon  the  judgment  al- 
ready obtained,  under  Reg.  Gen.  Hilary  Term,  4  Will.  4, 
r.  9,  provided  he  could  satisfy  a  Judge  that  the  error  as- 
signed was  not  a  good  one. 
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Per  Curiam. — ^The  proper  course  will  be  that  the  plain- 
tiff have  judgment  in  this  action,  with  a  stay  of  execution 
until  the  writ  of  error  pending  on  the  judgment  of  the 
Court  of  Queen's  Bench  is  disposed  of. 

Rule  accordingly. 


June  15M. 
An  action  was 
brought  againit 
one  P.,  an  at- 
torney, to  which 
he  pleaded  a 
set-off  for  work 
done  for  the 
plaintiff  as  an 
attorney:  tUe 
plaintiff  ob- 
tained an  order 
to  tax  the  bills 
which  consti- 
tuted the  al- 
leged set-off: 
pending  the 
taxation,  P. 
obtained  his 
discharge  under 
the  insoWent 
debtors  act ; 
more  than  a 
sixth  having 
been  taken  off 
the  bills— 
Held,  that  P. 
was  personally 
liable  for  the 
costs  of  the 
taxation,  not- 
withstanding 
his  discharge. 


Whallet  v.  Williamson  and  Others. 

In  February,  1840,  William  Smithy  one  of  the  defendants 
in  this  cause,  commenced  an  action  against  one  Passman, 
an  attorney,  to  recover  a  debt  of  125/.  %».  Sd.  To  this  ac- 
tion Passman  pleaded  (amongst  other  matters)  a  set-off  for 
work  done  as  an  attorney.  Passman  having  delivered 
signed  bills  amounting  in  the  whole  to  141/.  Is.  9d,,  W. 
Smith,  on  the  11th  of  April,  1842,  obtained  the  following 
order  for  taxation : — 

''  WhaOey  v.  WiUiamsm  and  Others. 

"  Upon  hearing  the  attomies  or  agents  on  both  sides,  I 
order  that  Mr.  C.  B.  Passman's  bill  of  fees,  charges,  and  dis- 
bursements in  this  and  other  causes  and  matters  delivered 
to  the  defendant  William  Smith,  be  referred  to  the  Master 
to  be  taxed  (the  said  William  Smith  having  undertaken  to 
pay  what  upon  such  taxation  may  appear  to  be  due),  that 
the  said  Mr.  Passman  give  credit  for  all  sums  of  money  by 
him  received  of  or  on  account  of  the  said  William  Smith, 
and  that  he  do  refund  what  (if  anything)  he  may  on  such 
taxation  appear  to  have  been  overpaid.'' 

In  September  following  Passman  petitioned  the  Court 
for  relief  of  insolvent  debtors,  and  in  November  was  finally 
discharged.  In  his  schedule  the  debt  due  from  him  to  W. 
Smith  was  stated  at  164/.  2s.  8d.,  disputed  as  to  40/.  (being 
the  costs  of  the  action  then  undetermined),  and  admitted 
as  to  the  residue.  After  Passman's  discharge,  W.  Smith 
applied  to  the  insolvent  debtors  court  to  allow  his  debt 
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efi  an  admitted  debt  on  the  schedule,  in  order  that  he 
might  receive  the  dividend  thereon ;  but  the  commissioner 
refused  to  allow  it  until  the  taxation  under  the  above 
order  was  concluded.  The  taxation  was  thereupon  re- 
sumed, iftnd  completed  on  the  8th  of  May  last,  when  there 
appeared  to  be  due  to  Passman  (exclusively  of  any  question 
as  to  the  costs  of  the  taxation),  23/.  I6s.  2d.  The  commis- 
sioner, deducting  that  sum  from  the  124/.  2s.  Sd.  admitted 
by  Passman  in  his  schedule  to  be  due  to  W.  Smith,  al- 
lowed the  debt  of  the  latter  at  100/.  6s.  Id.  and  directed  a 
dividend  to  be  paid  to  him  thereon. 

On  the  taxation  of  Passman's  bills,  considerably  more 
than  a  sixth  having  been  taken  off — 105/.  15s.  7d.  being 
disallowed  on  bills  amounting  in  the  aggregate  to  141/.  Is. 
dd. — the  costs  of  the  taxation,  amounting  to  25/.  2s.  10c/., 
were  allowed  to  W.  Smith,  but  deducted  by  the  Master  in 
the  usual  way. 

BompaSf  Serjeant,  upon  an  affidavit  of  these  facts,  on  a 
former  day  in  this  term,  obtained  a  rule  calling  upon  Mr. 
Passman  to  shew  cause  why  he  should  not  pay  the  25/.  2s. 
lOd.,  together  with  the  costs  of  the  application. — He  sub- 
mitted that  the  costs  of  taxation,  being  a  debt  incurred 
since  the  final  dischai^  of  Passman,  ought  not  to  have 
been  deducted  firom  the  sum  found  due  on  the  bills. 

Talfourd,  Serjeant,  now  shewed  cause,  upon  affidavits 
stating,  amongst  other  things,  that  the  chief  part  of  the 
costs  of  taxing  Passman's  set-off  had  been  incurred  before 
he  obtained  his  discharge  under  the  act;  and  that  Mr. 
Smith  had  ample  time  to  complete  the  taxation  before  the 
petition  was  presented  to  that  Court. — The  learned  Ser- 
jeant submitted  that  the  action  having  been  put  an  end 
to,  and  Passman  having  ceased  to  have  any  interest  in  the 
result,  Mr.  Smith  had  no  right  to  proceed  with  the  taxa- 
tion at  his  expense,  the  set-off  being  merely  incidental  to 
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1843.        the  action;  and  that  allowing  the  insolvent  to  be  perscmaDy 

Wballbt     chained  in  this  manner  would  be  defrauding  him  of  the 

V-  benefit  the  statute  intended  to  give  him. 

Williamson.  ° 

Bompas,  Serjeant,  in  support  of  his  rule. — ^Thia   is  mn 
application  of  the  most  ordinary  description.    The  Ck>urt 
has  no  discretion  in  the  matter — Higgim  v.  Wooicoii,  5  B. 
&  C.  760,  8  D.  &  B.  589  (nom.  Dtcjtau  v.  WbaleoU).      The 
statute  imposes  the  costs  of  taxation  upon  the  altoniey  bb 
a  penalty  for  delivering  an  unjust  and  extortionate  failL 
[Tlndal,  C.  J. — If  no  insolvency  had  intervened,  the  ooeta 
of  taxation  would  have  been  properly  deducted  firom  the 
taxed  costs.    Why  should  the  position  of  the  dient   be 
altered  by  that  circumstance?]     The  commissioner  of  the 
insolvent  debtors  court  has  deducted  the  amount  of  the 
taxed  costs,  in  which  the  assignees  had  an  interest,  ficom 
the  amount  of  the  debt  admitted  to  be  due  to  Mr.  Smith. 
The  assignees  are  not  liable  for  the  costs  of  taxation :  for 
these,  the  client's  only  remedy  is  against  the  attorney. 

TiNDAL,  C.  J. — Upon  the  whole,  it  appears  to  me  to  be 
safer  to  adhere  to  the  words  of  the  statute  2  Geo.  2,  c.  28, 
s.  28,  which  are,  "  and  the  said  respective  Courts  are  hereby 
authorized  to  award  the  costs  of  such  taxations  to  be  paid 
by  the  parties  according  to  the  event  of  the  taxation  of  the 
bill  (that  is  to  say),  if  the  bill  taxed  be  less  by  a  sixth  than 
the  bill  delivered,  then  the  attorney  or  solicitor  is  to  pay  the 
costs  of  the  taxation ;  but,  if  it  shall  not  be  less,  the  Court, 
in  their  discretion,  shall  charge  the  attorney  or  client,  in 
regard  to  the  reasonableness  or  unreasonableness  of  such 
bills/'  I  think  the  rule  must  be  made  absolute;  but,  under 
the  circumstances,  I  think  it  should  be  without  costs. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  without  costs. 
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Webb  v.  Page.  Thursday^ 

TJune  I5ih, 
HIS  waa  an  action  npon  the  case  brought  to  recover  in  caw  against 

compensation  for  loss  and  injuiy  sustained  by  the  plain-  n^S!^n^' 

tifF  through  the  negligence  and  improper  conduct  of  the  2^*J^!/^ 

defendant  and  his  servants  in  the  conveyance  of  certain  to  be  carried 

goods  belonging  to  the  plaintiff  from  Maidstone  to  London,  pi^  o7'<  not 

The  declaration  stated  that  theretofore,  to  wit,  on  the  f^jj^'^t"^ 

28rd  September,  1842,  the  plaintiff,  at  the  request  of  the  the  gooda  by 

defendant,  caused  to  be  delivered  to  the  defendant  certain  under  a  con- 

goods  and  chattels,  to  wit,  five  beds,  &a,  of  the  phun-  ^^u^lfj"''^ 

tiff,  of  great  value,  to  wit,  of  the  value  of  2402.,  to  be  5?"7  and  de. 

'^  liver,  and 

safely  and  securely  carried  for  him  the  plaintiff  by  the  de-  merely  operates 
fendant,  to  wit,  from  Maidstone  to  London,  and  to  be  de-  Se^o8s  by  the 
livered  in  London  by  the  defendant  for  the  plaintiff,  for  ^^^^^ 
reasonable  reward  to  the  defendant  in  that  behalf,  and  the 
defendant  then  had  and  received  the  said  goods  and  chat- 
tels for  the  purpose  aforesaid :  yet  the  defendant  not  re- 
garding his  duty  in  that  behalf,  to  wit,  on  the  day  and 
year  aforesaid,  by  himself  and  his  servants  in  that  behalf, 
conducted  himself  so  carelessly,  negligently,  and  improper- 
ly in  and  about  the  carrying  the  said  goods  and  chattels, 
to  wit,  from  Maidstone  to  London,  that,  by  and  through 
the  negligence  and  improper  conduct  of  the  defendant  and 
his  servants  in  that  behalf,  part  of  the  said  goods  and 
chattels,  to  wit,  two  tables,  &c.,  of  great  value,  to  wit,  of 
the  value  of  20/.,  then  became  and  were  broken,  damaged, 
spoiled,  and  injured;  and  other  part  of  the  said  goods 
and  chattels,  to  wit,  one  large  press-roller,  ficc.,  of  great 
value,  to  wit,  of  the  value  of  10/.,  then  became  and  were 
and  are  whoUy  lost  to  the  plaintiff:  to  the  plaintiff's 
damage  a£  80/. 

Plea — ^not  guilty. 

The  cause  was  tried  before  Maule,  J.,  at  the  adjourned 
sittings  in  London  after  the  last  term.    The  facts  that  ap- 
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1843*        peared  in  evidence  were  as  follow : — The  defendant^  who 
was  not  a  common  carrier,  contracted  to  convey   certain 
household  furniture,  lithographic  presses,  and  other  effects 
belonging  to  the  plaintiff,  from  Maidstone  to  London,  for 
the  sum  of  2/.    A  van  and  two  horses  were  accordingly 
sent  to  Maidstone  on  the  28rd  of  November,  1842,  the 
goods  were  loaded,  and  the  van  started  on  its  jonmejr  to 
London.    The  two  horses  were  found  to  be  insufficient  to 
draw  the  load  (which  exceeded  60  cwt.)  and  a  third  was 
procured :  but  ultimately,  when  about  rixteen  miles  from 
London,  the  van  was  upset,  and  part  of  the  goods  damaged 
by  exposure  to  the  weather  and  insufficient  and  improper 
stowage,  and  other  part  lost. 

On  the  part  of  the  defendant  evidence  was  offered  to 
shew  that  the  loading  of  the  van  was  almost  entirely  per- 
formed by  the  plaintiff;  that  he  represented  the  weight  of 
the  goods  as  not  exceeding  80  cwt. ;  and  that  the  van  was 
not  reasonably  calculated  for  carrying  more. 

The  learned  Judge  told  the  jury  that  the  defendant 
having,  by  pleading  not  guilty  only,  which  merely  denied 
negligence,  admitted  that  he  had  received  the  goods  upon 
a  contract  safely  and  securely  to  carry  and  deliver  them, 
the  only  question  for  their  consideration  was  whether  ^t 
being  conceded  that  the  goods  were  improperly  packed  and 
the  van  insufficient  to  carry  them,  and  the  circumstances 
of  the  plaintiff  having  assisted  in  the  loading  and  having 
misrepresented  the  weight  of  the  goods  being  upon  the 
pleadings  immaterial)  he  had  omitted  to  do  anything  which 
by  his  contract  he  was  bound  to  do — ^telling  them,  that,  if 
they  thought  the  loss  and  injury  complained  of  were  the 
result  of  any  negligence  and  omission  on  the  defendant's 
part,  they  must  find  for  the  plaintiff;  but  that,  if,  on  the 
other  hand,  they  were  of  opinion  that  the  injury  arose 
from  other  causes  over  which  the  defendant  had  no  con- 
trol, they  must  find  for  him. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  5/. 
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•  Bompas,  Seijeant^  on  a  former  day  in  this  term^  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
— He  cited  Copgs  y.  Bernard,  2  Ld.  Baym.  909,  Com.  ISS, 
1  Salk.  26,  3  Salk.  11,  Holt,  18,  and  Raphaels.  Pkkford, 
ante,  p.  478. 

Dcwling,  Serjeant,  now  shewed  cause. — The  defence 
suggested  at  the  trial  was  clearly  inadmissible  under  the 
plea  of  not  guilty.  The  declaration  alleges  that  the  defend- 
ant received  the  goods  upon  a  contract  safely  and  securely 
to  carry  them :  and  that  isadmitted  by  the  plea.  By  the 
new  rules  (Pleadings  in  Particular  Actions,  lY.,  1.)  it  is 
provided,  that,  "  in  actions  on  the  case,  the  plea  of  not 
guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty 
t>r  wrongful  act  alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated  in  the  inducement, 
and  no  other  defence  than  such  denial  shall  be  admissible 
under  that  plea.''  And  amongst  the  examples  given  is 
the  following — "  In  this  form  of  action  against  a  carrier  the 
plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or 
damage,  but  not  of  the  receipt  of  the  goods  by  the  defend^ 
ant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they 
were  received.''  Whatever,  therefore,  the  state  in  which 
the  goods  came  to  his  hands,  the  defendant  admits  that  he 
received  them  for  the  purpose  of  safely  and  securely  carry- 
ing them  to  London.  He  was  clearly  guilty  of  negligence 
in  conveying  the  goods  by  a  van  that  was  confessedly  in- 
suflScient  for  the  purpose. 

Bcmpas,  Serjeant,  in  support  of  his  rule. — It  must  be 
borne  in  mind  that  this  is  not  an  action  against  a  common 
carrier :  the  declaration  charges  the  defendant  as  a  com- 
mon bailee  for  hire.  The  defendant  was  clearly  entitled 
under  the  plea  of  not  guilty  to  shew  that  the  injury  com- 
plained of  resulted  firom  the  plaintiff's  own  misconduct, 
and  so  to  negative  negligence  on  his  part.  In  Brind  v. 
Dale,  2M.  &  W.  775,  to  assumpsit  against  the. defendant 
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1843.       as  a  oommoB  carrier^  to  recover  the  Talue  of  goods  de* 
Uvered  to  him  to  be  taken  care  of  and  safely  carried  bjr 
him  a«  such  carrier,  in  his  cart,  from  N.  to  B.>  and  there 
safely  to  be  delivered  by  him  for  the  plaintiff,  but  which  were 
lost  by  his  negligence — ^the  defendant  pleaded^  that,  when 
he  received  the  goods,  an  express  condition  and  agreement 
was  made  between  him  and  the  plaintiff,  that  the  plain- 
tiff should  accompany  the  cart  and  watch  and  protect  the 
goods  from  being  lost  or  stolen,  but  that  he  neglected  and 
refused  so  to  do ;  and  by  reason  whereof,  and  not  by  reason 
of  any  negligence  of  the  defendant,  the  goods  were  lost : 
and  the  plea  was  held  bad  on  special  demurrer,  as  amount- 
ing to  the  general  issue :  and  in  the  same  case  at  Nisi 
Prius— 2  M,  &  Rob.  80,  8  Car,  &  P.  207— it  was  ruled  by 
Lord  Abinger,  that,  if  a  person  who  is  not  a  common  carrier 
agree  to  carry  goods  for  hire,  he  thereby  renders  himaelf 
liable  to  make  good  any  loss  arising  from  the  negligence  of 
his  own  servants;  but  he  will  not  be  liable  for  any  loaa 
occasioned  by  thieves  or  by  force,  nor  if  the  owner  accom- 
panied the  goods  to  take  care  of  them,  and  was  himself 
guilty  of  negligence.     [Afatife,  J. — ^That  was  an  action  of 
assumpsit :  the  receipt  of  the  goods  upon  the  terms  men- 
tioned in  the  declaration  was  put  in  issue  by  non  assumpsit. 
CressweU,  J. — It  is  admitted  on  both  sides  that  the  van  was 
insufficient  to  carry  50  cwt.    Whose  fault  was  that  ?]    If  I 
shew  that  the  over-loading  was  the  result  of  negligence 
and  improper  conduct  of  the  plaintiff,  I  negative  improper 
conduct  and  negligence  on  the  defendant's  part.   How  could 
the  defendant  plead,  so  as  to  raise  the  defence  intended, 
except  by  taking  issue  on  the  carelessness  and  negligence, 
which  are  the  gist  of  the  action  ?    A  special  plea  setting 
out  the  facts  would  at  last  have  resulted  in  a  simple  denial 
of  negligence.    Under  not  guilty  anything  is  adnussible 
that  shews  the  loss  not  to  have  been  the  result  <^  want  of 
care  on  the  part  of  the  defendant. 

TiNDAL,  C.  J. — ^The  question  in  this  case  depends  upon 
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that  which  occurred  to  me  when  the  mle  waa  moved  for^  1843. 
via.  the  state  of  the  record^  which  contains  an  admission 
tliat  prevents  the  defendant  from  giving  evidence  of  what 
he  calls  neghgenoe  on  the  part  of  the  plaintiff,  as  an  answer 
to  the  action.  The  declaration  states  that  the  plaintiff,  at 
the  request  of  the  defendant,  caused  to  be  delivered  to  the 
defendant  certain  goods  and  chattels  of  the  plaintiff,  to  be 
safely  and  securely  carried  for  him  the  plaintiff  from  Maid* 
atone  to  London,  and  that  the  defendant  then  had  and 
received  the  said  goods  and  chattels  for  the  purpose  afore*^ 
said :  it  then  goes  on  to  allege  that  the  defendant,  not  re- 
garding his  duty  in  that  behalf,  conducted  himself  so  care* 
lessly,  negligently,  and  improperly  in  and  about  the  carry- 
ing the  said  goods  and  chattels,  that,  by  and  through  the 
negligence  and  improper  conduct  of  the  defendant  and  his 
servants,  part  of  the  goods  were  damaged,  and  other  part 
lost.  To  this  declaration  the  only  plea  put  in  is  not  guilty, 
which,  according  to  the  rule  that  has  been  referred  to, 
operates  only  as  a  denial  of  the  loss  and  damage,  and  not 
of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier  for 
hire,  or  of  the  purpose  for  which  they  were  received.  The 
defendant,  therefore,  has  gone  down  to  trial  with  an  ad« 
mission  that  a  certain  quantity  of  goods  was  put  into  the 
van  for  the  purpose  of  being  safely  and  securely  carried 
from  Maidstone  to  London,  and  that  he  received  them  for 
that  purpose.  No  particular  quantity  is  limited  in  the 
declaration :  the  admission  is,  that  the  goods  actually  put 
into  the  van,  whatever  they  were,  were  the  goods  the  de- 
fendant undertook  safely  and  securely  to  carry  to  and  deliver 
in  London.  At  the  trial,  the  defendant  attempted  to  prove 
that  the  plaintiff  misrepresented  the  weight  of  the  goods, 
and  therefore  that  the  injury  was  occasioned  by  the  wrong, 
ful  act  of  the  plaintiff  himself.  It  seems  to  me,  that,  after 
the  admission  above  adverted  to,  it  was  not  competent  to 
the  defendant  to  go  into  evidence  of  that  sort;  but  that 
he  should  either  have  pleaded  that  he  was  induced  by  the 
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1843.        misrepresentation  of  the  plaintiff  to  take  a  greater  load 
than  the  van  could  safely  carry^  or  he  should  have  denied 
the  acceptance  of  the  goods  for  the  purpose  alleged^  and 
then  have  given  in  evidence  that  which  he  now  rests  on  aa 
a  defence  to  the  action.    This  case  is  distinguishable  from 
that  before  Lord  Abinger :  there^  there  was  but  one  single 
act;  and  it  was  impossible  for  the  defendant  to  shew  that 
he  had  been  guilty  of  no  negligence,  without  shewing 
positively  and  affirmatively  negligence  on  the  part  of  the 
plaintiff.    But  here  the  evidence  offered  is,  not  that  injury 
was  done  to  the  goods  through  the  plaintiff's  negligence 
during  the  journey,  but  that,  in  consequence  of  the  plain- 
tiff's misrepresentation  at  the  time  of  the  loading,  the  van 
was  too  heavily  weighted.    I  agree  also  that  the  case  is  dis- 
tinguishable from  Brind  v.  Dale,  in  2  M.  &  W.  775,  wha« 
a  plea  that  the  goods  were  received  upon  an  express  con- 
dition and  agreement  that  the  plaintiff  should  accompany 
and  watch  and  protect  them,  but  that  he  neglected  and 
refused  so  to  do,  by  reason  whereof,  and  not  by  reason  of 
any  negligence  of  the  defendant,  the  goods  were  lost,  was 
held  bad  as  amounting  to  the  general  issue.     Such  a  plea 
is  clearly  bad  in  assumpsit,  where  evidence  that  the  pro« 
mise  was  conditional  only,  negatives  the  unqualified  pro- 
mise alleged  in  the  declaration.     On  these  grounds  it  ap- 
pears to  me  to  be  proper  to  hold  the  defendant  to  his 
admission  upon  the  record,  and  that  the  direction  of  my 
Brother  Maule  was  correct ;  and  therefore  the  rule  for  a 
new  trial  must  be  discharged. 

CoLTMAN,  J. — The  ground  upon  which  I  understood  the 
rule  to  have  been  moved  for  was,  that  my  Brother  Maule 
in  broad  terms  laid  it  down  that  the  defendant  was  re* 
sponsible  for  the  damage,  if  he  had  omitted  to  do  any- 
thing that  would  have  insured  the  safe  and  secure  convey- 
ance of  the  goods  in  question  to  their  destination.  That 
certainly  would  be  laying  down  a  rule  more  large  than  the 
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law  will  warrant :  but  it  now  appears  that  snck  was  not  1843. 
the  direction  which  he  gave  to  the  jury.  It  was  not  ne- 
cessary to  lay  down  the  precise  degree  of  negligence  that 
would  render  the  defendant  liable.  The  only  struggle 
made  at  the  trial  was  to  shew  that  the  negligence  (of 
which  there  seems  to  have  been  abundance)  was  on  the 
part  of  the  plaintiff  himself:  it  was  contended  that  the 
plaintiff  had  no  right  to  complain  either  of  insufficient 
package  or  over-weighting,  inasmuch  as  the  one  was  in  part 
his  own  act  and  the  other  the  consequence  of  his  misre- 
presentation. If  any  duty  had  been  cast  upon  the  plain- 
tiff to  ascertain  and  regulate  the  weight  or  the  sufficiency 
of  the  package  of  the  goods,  I  must  confess  I  am  disposed 
to  think  that  the  proposed  defence  would  have  been  open 
to  the  defendant.  But  I  do  not  see  that  the  plaintiff  was 
in  any  way  bound  to  exercise  his  judgment  as  to  the  mode 
of  stowing  the  goods.  With  regard  to  the  excessive 
weight,  the  question  might  have  been  different  had  there 
been  any  fraud  on  the  plaintiff^s  part:  but  the  utmost 
that  can  be  said  of  the  plaintiff's  statement  about  the 
weight  is,  that  it  was  conjectural  only.  It  was  the  de- 
fendant's duty  when  he  came  to  load  the  goods  to  see  that 
the  vehicle  was  sufficient  for  their  conveyance.  Upon  the 
whole,  it  seems  to  me  that  there  is  no  ground  for  giving  to 
the  evidence  the  effect  contended  for. 

Cbesswell,  J. — I  am  also  of  opinion  that  the  direction 
to  the  jury  in  this  case  was  quite  right.  The  question  of 
more  or  less  care  does  not  arise;  for,  it  was  conceded  on 
all  hands  that  the  load  was  too  great  for  the  van.  The 
defendant  by  his  plea  admits  that  he  received  the  goods 
for  the  purpose  of  safely  and  securely  carrying  them  to 
London :  and,  though  not  a  common  carrier,  a  duty  was 
cast  upon  him  to  provide  a  proper  vehicle  and  to  see  that 
the  goods  were  properly  packed.  It  is  clear  upon  the  evi- 
dence that  he  altogether  failed  in  his  duty  in  both  re- 
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1843.  spects :  the  Tan  whs  not  a  proper  Van^  nor  were  the  goods' 
properly  packed.  I  see  nothing  in  the  phuntiff'a  state*^ 
ment  as  to  the  presumed  weight  of  the  goods  to  excmae  the 
defendant  from  the  performance  of  his  duty  in  these  two 
particulars.  I  therefore  think  there  should  be  no  new 
trial. 


Maxtlb,  J. — ^I  think  this  is  an  abundantly  dear 
and  one  that  no  quantity  of  discussion  can  render  obscure. 
The  declaration  alleges  that  the  defendant  received  the 
goods  for  the  purpose  of  being  safely  and  securdy  carried 
for  the  plaintiff  from  Maidstone  to  London.  The  plea 
admits  that  they  were  so  received,  and  denies  negligence 
in  the  performance  of  the  duty  resulting  from  the  contract 
to  carry.  The  eyidence  shewed  that  the  goods  were  not 
safely  and  securely  carried^  and  that  the  defendant  was 
guilty  of  negligence.  It  appeared  that  the  goods  were 
most  improperly  packed,  and  that  the  van  was  not  a  pro* 
per  one  for  the  purpose.  The  defendant  sought  upon  this 
issue  to  prove  that  he  was  induced  to  take  upon  himsdf 
this  duty  by  fraud  and  misrepresentation  on  the  part  of 
the  plaintiff.  I  think  it  is  impossible  to  read  the  new  rule 
without  seeing  that  that  sort  of  evidence  was  wholly  inad^ 
missible  upon  this  record.  The  very  spirit  of  the  hew 
rules  is  that  the  plaintiff  should  have  some  notice  of  the 
defence  intended  to  be  relied  on. 

Bule  discharged. 
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HuQHBS  V.  Pool.  Thunday, 

TJune  15M. 
HIS  was  an  action  of  assumpsit.    The  declaration  con-  where  a  de- 
tained two  counts — ^the  first,  upon  a  bill  of  exchange  for  der  termi  to  ~ 
261.  10».,  drawn  by  one  James  Qomm  on  the  20th  of  ^^^^^ 
August,  1843,  upon  and  accepted  by  the  defendant,  and  p^ad  ^^^be 
by  James  Oomm  indorsed  to  one  Thomas  Gh)mm,  and  by  tion,  and  not  lo 
the  latter  to  the  plaintiff— the  second  upon  an  account  demurrer.^  ^ 
stated. 

The  defendant  (being  under  terms  to  plead  issuably)  de- 
livered the  following  pleas — 1.  As  to  the  first  count  of  the 
declaration,  that  he  did  not  accept  the  bill  of  exchange  in 
that  count  mentioned. 

2.  And  for  a  farther  plea,  the  defendant  said  that  James 
Gomm  did  not  indorse  the  said  bill  to  the  said  Thomas 
Gomm  in  manner  and  form  as  in  the  declaration  alleged. 

8.  And  for  a  further  plea,  the  defendant  said  that  Tho- 
mas Gomm  did  not  indorse  the  said  bill  to  the  plaintiff  in 
manner  and  form  as  in  the  declaration  alleged. 

4.  And  for  a  further  plea,  the  defendant  said  that  he 
was  induced  to  accept  the  said  bill  and  to  write  his  name 
thereon  by  fraud,  covin,  and  misrepresentation  of  the  said 
James  Gh)mm ;  and  that  the  same  bill  was  obtained  from 
the  defendant  by  the  said  James  Gomm  by  the  fraud, 
covin,  and  misrepresentation  of  the  said  James  Gh)mm; 
and  that  the  said  bill  so  accepted  by  the  defendant  as 
aforesaid  was  afterwards,  to  wit,  on  the  20th  of  August, 
1842,  delivered  to  James  Gk)mm;  and  that  the  same  bill 
was  not  otherwise  indorsed  to  the  said  Thomas  Gomm : 
And  the  defendant  further  said,  that,  at  the  respective 
times  when  the  said  bill  was  indorsed  and  delivered  to  and 
received  by  the  said  Thomas  Goxom  and  the  plaintiff,  each 
of  them  the  said  Thomas  Gomm  and  the  plaintiff  respect- 
ively took  and  received  the  said  bill  with  fiill  knowledge 
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1843.  that  the  same  and  such  aoceptanoe  thereof  by  the  defend- 
ant had  been  obtained  by  the  firaud,  covin,  and  misrepre- 
sentation of  the  said  James  Gk)mm. 

5.  And  for  a  further  pka,  the  defendant  said  that  he 
accepted  the  said  bill  as  aforesaid  and  wrote  his  name 
thereon  for  the  accommodation  and  at  the  request  of  the 
said  James  Gk)mm ;  and  that  he  the  defendant  never  had, 
and  that  there  never  was,  any  consideration  or  value  what- 
ever for  his  the  defendant's  accepting  the  said  biU  as  last 
aforesaid ;  and  that  the  said  bill,  with  the  name  of  the  de- 
fendant written  thereon  as  last  aforesaid,  was  afterwards, 
to  wit,  on  the  20th  of  Angast,  1842,  delivered  to  the  aaid 
James  Gomm,  and  that  the  same  was  not  otherwise  in- 
dorsed to  the  said  Thomas  Oomm ;  and  that  there  nerer 
was  any  value  or  consideration  whatever  for  the  indorse- 
ment or  delivery  of  the  said  bill  to  the  said  Thomas  Gomm  ; 
and  that,  always  whilst  the  said  Thomas  Gh>mm  was  the 
holder  or  proprietor  of  the  said  bill,  he  was  the  holder  or 
proprietor  thereof  without  any  value  or  consideration  what- 
ever; and  that  there  never  was  any  value  or  consideration 
whatever  for  the  said  indorsement  to  the  plaintiff  of  the 
said  bill;   and  that  plaintiff  always  whilst  he  was  the 
holder  of  the  said  bill  held  and  still  holds  the  same  with- 
out any  value  or  consideration  whatever. 

The  plaintiff,  conceiving  that  these  pleas  were  not  issu- 
able, signed  judgment. 

8hee,  Serjeant,  on  a  former  day  in  this  term,  obtained  a 
rule  to  shew  cause  why  this  judgment  should  not  be  set 
aside,  for  irregularity. 

Bompas,  Serjeant,  now  shewed  cause. — He  submitted, 
that  the  pleas  being  so  pleaded  as  to  invite  a  demurrer, 
professing  to  be  pleaded  to  the  whole  action,  and  leaving 
the  second  count  unanswered,  the  plaintiff  was  justified  in 
treating  them  as  a  nullity  and  signing  judgment. 
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Maule^  J. — Pleading  issnably  means  pleading  issoably 
[Jlndalf  C.  J.] — And  honestly  to  the  whole  declaration; 
and  not  pleading  in  sach  a  way  as  to  involve  the  plaintiff 
in  the  intricacies  of  a  demurrer. 


1843. 


Shee,  Serjeant^  having  an  affidavit  of  merits-^ 

Per  Curiam. — ^The  defendant  may  be  let  in,  upon  pay- 
ment of  costs  and  taking  short  notice  of  trial  Let  him 
add  a  plea  of  non  assumpsit  to  the  second  count,  and  ex- 
jprenly  limit  the  special  pleas  to  the  first  count. 

Rule  accordingly* 


Doe  d.  Cock  i;.  Boe. 

l50MPAS,  Serjeant,  moved  for  judgment  against  the 
casual  ejector.  There  were  several  tenants  of  different 
parts  of  the  premises :  as  to  some  the  service  was  regular; 
but,  as  to  two,  the  affidavit  alleged  that  they  were  duly 
served,  but,  inasmuch  as  it  did  not  add  '*  and  each  of  them,'' 
the  officer  objected  to  its  sufficiency,  observing  that  it  was 
consistent  with  that  allegation  that  only  one  copy  was 
served  on  the  two. 


June  I5th. 
An  affidavit  of 
■enrioeof  the 
declaration  and 
notioe  in  eject- 
ment on  two 
penoni,  te- 
nants  of  differ- 
ent parts  of 
the  premiaes, 
most  diatinctly- 
allege  a  serviod 
on  each  qf 
them. 


Maule,  J. — ^These  parties  may  have  different  landlords. 
The  affidavit  clearly  will  not  do. 

The  rest  of  the  Court  concurring — 

Rule  refused  as  to  these  two — as 
to  the  rest,  granted. 


VOL.  VI. 


QQQ 


IN  TttE  COMMON  TLEAB, 


Thttrtday,  OOLD8CHMIDT  9.  HaMLET. 

Hie  good!  of  On  the  16th  of  March,  1841,  the  plaintiff  obtained  final 
SL^'nnto  judgment  in  this  action  for  880t  3*.  6rf.,  and  on  the  same 
leverai  writi  of  day  a  writ  of  testatum  fi.  fa.  issued  into  the  county  of 

cseentioD.    H. 

iMTing  sabte-     Bucks,  Under  which  a  levy  was  made  on  the  17th.    At  the 

w^li^ropt,  *i"^®  ^^  *^®  ^®^y*  *^®  officer  held  warrants  upon  writs  of  fi. 
and  hu  aang.     f^^^  Jq  several  other  causes  against  the  same  defendant,  tiz. 

neea  cUuning  ^ 

the  goods,  an  lAfimt  ▼•  HanUet,  Miller  v.  HamlH,  Same  v.  Same,  Griffin  r. 
rected^der  HonUet,  Let>y  v.  Hamlet,  Hyams  v.  Hamlet,  and  Levy  ▼. 
^/aTK*  ^^^^  (second  action).  On  the  80th,  the  following  order 
being  sold  and    was  made  in  all  the  causes: — 

the  proceeds 

paid  into  Court  ''  I  do  Order,  that  the  sheriff  do  bring  the  proceeds  of  the 
event!  ^  In  the  ^^®  ^^^^  Court;  that  issucs  be  tried,  in  which  the  execu- 
Srez^^^^^  tion-creditors  shall  be  plaintiffs,  and  the  assignees  (to  be 
were  set  aside :  choscu)  defendants;  and  that  the  question  to  be  tried  shall 
theri^tofthe  ^  whether  the  executions  be  valid  against  the  fiat  as  to 
proceSb  Mi?*  each  aotion ;  that  the  assignees  do  select  on  or  before  the 
into  Court  was   15th  of  April  ucxt  which  execution  they  will  contest.  0€ 

subsement  to  "^ 

that  of  the  that  a  case  be  stated  for  the  opinion  of  the  Court  on  ad- 
tion.cre^tors  mitted  facts,  with  power  to  name  any  barrister  to  decide 
mOTtewerenot  ^^^  disputed  facts;  and  that  the  question  of  costs  be  re- 
impeached,  served,  and  that  in  the  meantime  all  further  proceedings 
be  stayed." 

The  claim  of  the  execution-creditor  in  the  two  causes 
of  Miller  r,  Hamlet  was  withdrawn ;  and  the  assignees  de- 
clined to  contest  the  validity  of  the  executions  in  Griffin  y. 
Hamlet,  Hyams  v.  Hamlet,  Levy  y.  Hamlet,  Goldackmidt  y. 
Hamlet,  and  Levy  v.  Hamlet  (second  action).  An  issue  was 
tried  in  the  cause  of  Litmit  v.  Hamlet,  and  the  execution 
therein  was  decided  to  be  invalid,  upon  the  authority  of 
the  case  of  Skey  y.  Carter,  ante.  Vol.  5,  p.  877,  n. 

The  money  arising  from  the  levy  in  the  county  of  Bucks, 
and  also  from  writs  of  fi.  fa.  issued  into  the  county  of  Mid- 
dlesex in  the  causes  of  Miller  y.  Hamlet,  Goldschmidt  y. 
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Hamlet,  and  Lew/  y.  Hamlet  (second  action),  amounting         1843. 
respectively  to  6191/.  19*.  8rf.,  and  475/.  17*.  llrf.,  was   qJJJ^^^^ 
paid  into  Court,  the  latter  under  an  order  of  Lord  Denman,  «. 

dated  the  19th  of  March,  1842,  '^  to  abide  the  issues  now 
pending  as  to  the  validity  of  the  executions  or  some  of 
them,  and  to  abide  the  farther  order  of  the  Court  as  to 
such  of  the  executions  respectively  as  to  which  respectively 
no  issues  were  pending.'' 

A  fiat  issued  against  Hamlet  on  the  20th  of  March, 
1841,  under  which  he  was  duly  declared  a  bankrupt,  and 
certain  assignees  were  chosen  and  appointed.  The  judg- 
ments in  lAmnit  v.  Hamlet  and  Miller  v.  Hamlet  were 
founded  on  warrants  of  attorney  given  by  way  of  confes'^ 
aion,  and  not  in  actions  adversely  commenced. 

tViUe,  Serjeant,  on  the  part  of  the  plaintiff  in  this  and 
the  other  remaining  causes,  on  a  former  day  in  this  term, 
obtained  rules  calling  upon  the  assignees  of  Hamlet  to 
shew  cause  why  the  amounts  directed  to  be  levied  in  the 
respective  actions  should  not  be  paid  to  the  plaintiffs  out  of 
the  fund  in  Court. 

Bompas,  Serjeant,  on  the  part  of  the  assignees,  also  ob- 
tained a  rule  nisi  for  the  payment  out  to  them  of  the  whole 
sum  paid  in  under  the  several  executions. 

B&mpas,  Serjeant,  now  shewed  cause  against  the  first- 
mentioned  rule. — The  executions  in  the  first  four  actions 
were  more  than  sufficient  to  absorb  the  whole  of  the 
money  paid  into  Court — the  writs  in  those  four  actions 
being  indorsed  to  levy  8937/.  14b.  9d.  These  executions 
being  founded  on  judgments  that  have  been  decided  to  be 
invalid,  the  question  is  whether  the  assignees  or  the  creditors 
under  the  subsequent  executions  are  entitled  to  the  pro- 
ceeds of  the  levy:  and  that  will  depend  upon  the  con- 
•atraction  to  be  put  on  the  108th  section  of  the  6  Geo.  4^ 

QQ  q2 


964  IN  THE  COMMON  PLEASj      . 

1843.        c  16,  which  enacts, ''  that  no  creditor  haying  security  for 
G  L  SCHMIDT  ^  debt,  or  having  made  any  attachment  in  London  or 

«•  any  other  place  by  virtue  of  any  custom  there  used  of  the 

Uamuit.  1^  *  *  * 

goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any 
such  security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon  or  any  mortgage  of  or 
lien  upon  any  part  of  the  property  of  such  bankrupt  before 
the  bankruptcy :  provided  that  no  creditor,  though  fcnr  a 
valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default,  confession,  or  nil  dici^ 
shall  avail  himself  of  such  execution  to  the  prejudice  of 
other  fair  creditors,  but  shall  be  paid  rateable  with  such 
creditors/'  The  executions  are  not  declared  to  be  ipso 
facto  void,  but  the  creditors  ore  disabled  from  ayailing 
themselves  of  them  to  the  prejudice  of  other  fair  creditors. 
[^CoUman,  J. — ^The  subsequent  execution-creditors  are  "fidr 
creditors/']  A  mortgagee  cannot  prove  for  his  debt  with- 
out giving  up  the  security:  but  his  doing  so  does  not  let 
in  a  subsequent  mortgagee.  Or,  suppose  the  case  of  a  man 
making  a  settlement  on  his  wife  and  children,  and  after- 
wards disposing  of  the  property  subject  to  the  settlement : 
the  settlement  might  be  avoided  as  against  his  assignees 
by  his  subsequent  bankruptcy,  but  that  clearly  would  not 
alter  the  position  of  the  purchaser. 

Channett,  Serjeant,  who  appeared  for  Linnit  and  Miller, 
referred  to  Wymer  v.  Kemble,  6  B.  &  C.  479,  9  D.  &  B.  511, 
and  Morland  v.  Pellatt,  8  B .  &  C.  722,  8  M.  &  B.  41 1 . 

Wilde,  Serjeant,  in  support  of  his  rule. — It  has  repeatedly 
been  decided,  that,  after  execution  executed,  the  execution- 
creditor  ceases  to  be  a  creditor  of  the  bankrupt.  The  effect 
of  a  second  execution  in  the  hands  of  the  sheriff  at  the  time 
of  seizure  under  the  first  is  too  well  known  to  need  discus- 
aion  at  this  day :  the  seizure  under  the  one  is  a  seizure 
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tinder  all  writs  then  in  the  sheriff's  hands — Jcnen  v.  Ather-        1843. 
/cw,  7  Taunt.  56.     Here  the  executions  prior  to  that  of  the   goldbchmidt 
present  plaintiff  having  been   declared  invalid,  the  as-  ^^ 

signees  cannot  now  set  them  up  to  defeat  the  plaintiff's 
claim. 

TiNDALj  C.  J. — I  must  confess  I  can  see  no  difficulty  in 
this  case.  The  argument  that  has  been  urged  on  behalf  of 
the  assignees,  is,  that  they  take  a  vested  interest  in  the 
proceeds  of  those  executions  that  have  been  decided  to  be 
void  as  against  them.  But  there  is  no  provision  in  the 
108th  section  declaring  that  the  assignees  shall  stand  in 
the  place  of  the  execution-creditors  who  are  found  not  to 
be  entitled  to  avail  themselves  of  their  executions.  The 
assignees  do  not  claim  under  the  execution-creditors,  but 
under  the  bankrupt.  The  effect  of  that  which  has  been 
done  seeais  to  me  to  be,  to  disentitle  the  ddmants  in  the 
first  four  actions  to  any  part  of  the  fund  in  Court :  but  I 
see  nothing  to  interfere  with  the  rights  of  the  plaintiffs  in 
the  fifth  and  subsequent  causes  to  receive  out  of  that  fund 
as  much  as  will  satisfy  their  respective  executions.  The 
assignees  had  an  interest  in  disputing  the  executions  the 
invalidity  of  which  they  have  succeeded  in  establishing: 
but  I  do  not  think  the  rights  of  the  parties  now  before  the 
Court  are  at  all  affected  by  the  success  of  the  assignees 
against  the  other  execution-creditors.  I  therefore  think 
the  present  rule  must  be  made  absolute,  and  the  cross-rule 
discharged. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  intention 
of  the  108th  section  was,  to  give  the  assignees  the  power  to 
reduce  a  creditor  under  an  execution  upon  a  judgment 
obtained  by  default,  confession,  or  nil  dicit,  to  the  condi- 
tion of  a  person  without  preference.  But  it  leaves  all  other 
execution-creditors  of  the  bankrupt  in  the  position  they 
were  before  entitled  to  occupy,  as  persons  who  have  served 
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1843.  and  levied  their  executions  in  hostile  actions  before  tlie 
GoLDsoBifiDT  i^s^^^g  ^^  *^  ^*'  ^®  eflfect  of  my  Brother  Bompas's 
argument  would  be  to  deprive  a  hostile  creditor  of  the 
preference  he  ought  to  have,  in  consequence  of  an  ezeeu^ 
tion  issued  by  a  party  whom  the  act  intended  to  deprive  of 
the  benefit  he  would  otherwise  derive  therefrom. 

Maulb,  J. — ^I  am  of  the  same  opinion  for  the 
given  by  my  Brother  Coltman. 

Crbsswbll^  J. — I  quite  agree  that  the  first  four 
tions  are  not  available  for  the  assignees  against  the  subse- 
quent execution-creditors,  who,  but  for  their  having  been 
intercepted  by  executions  that  have  been  decided  to  be 
invalid,  would  clearly  have  been  entitled  to  the  fruits  of 
their  respective  levies.    The  general  rule  is  that  an  execa- 
tion  executed  by  seissure  is  not  supersedeable.    By  s.  lOS 
of  the  6  Geo.  4,  c.  16»  certain  executions  are  declared  to  be 
defeasible  by  bankruptcy  of  the  defendant  before  the  pro- 
ceeds come  to  the  creditor's  hands.     Where  there  are 
several  executions  exequted,  and  some  are  defeated,  the 
creditors  under  the  others  do  not  thereby  loss  their  rights. 

Hules  accordingly. 


Byles,  Serjeant,  for  the  sheriff,  submitted  that  he  was 
entitled  to  poundage,  and  also  to  the  costs  of  keeping  pos- 
session, and  of  his  appearance  on  the  rule. 

TiNDAL,  C.  J. — ^The  sheriff  is  not  entitled  to  costs;  as  to 
the  rest,  the  Master  will  do  what  is  right. 
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1843. 

John  Tapfield  v.  John  Hillman,  William  Thomson^ 
Thomas  Austin  Mantell,  Henry  Mantell,  and 
Jonathan  Clafson.  Thursday, 

TJune  8M. 
HIS  was  an  action  of  trespass  for  breaking  and  enter-  The  plaintiff,  a 

ing  a  certain  messuage  and  dwelling-hoose  of  the  plaintiff  signeTto  Us 
at  East  Grinstead  in  Sussex,  called  and  known  as  The  ormoJ^''*^ 
Swan  Inn,  making  a  noise  &c.  therein,  breaking  doors,  **  «u  and  singu- 

\  lar  the  house- 

locks,  &c.,  expelling  the  plaintiff  and  his  family,  and  carry-  hold  famitore, 
ing  away  goods  &c.  trr;S::'Pl 

The  defendants  pleaded— first,  not  guilty— secondly  (as  ^^J^J^^^ 
to  so  much  of  the  declaration  as  related  to  the  break-  the  mortgagor 
ing  and  entering  the  said  messuage  and  dwelling-house  in  ^'bdonglng  to 
the  declaration  mentioned,  and  making  a  little  noise  and  ^.^^d^idao 
disturbance  therein,  and  continuing  therein  making  such  the  tap,  yard, 

°  ^*  sUbles,  build- 

noise  and  disturbance  as  in  the  declaration   also  men-  ings,  andpre- 

tioned,  and  as  to  the  breaking  open,  breaking  to  pieces,  ^^long^^^ 

and   damaging  the  said  doors,  and  breaking  to  pieces,  ^^*^"^* 

damaging,  and  spoiling  the  said  locks,  staples,  and  hinges,  ^  the  tenure  or 

as  in  the  said  declaration  also  mentioned),  that  the  mes-  the  mortga. 

suage  and  dwelling-house,  &c.  were  not  the  property  of  SJ  thedJuse 

the  plaintiff— -thirdly  (as  to  so  much  of  the  declaration  as  ^o^g^'T?"" 

related  to  the  ejecting,  expelling,  putting,  and  amoying  mortgagees,  in 

the  plaintiff  from  the  possession,  use,  occupation,  and  en-  «  to  take,pos.' 

joyment  of  the  said  messuage  and  dwelling-house,   and  'S^y'^^^liiJf*^ 

continuing  ftc.),  that  the  said  messuage  and  dwelling-house  ^^^T  ^^^ 

was  not  the  property  of  the  plaintiff — ^fourthly  (as  to  so  ^eeti,  and 

much  of  the  declaration  as  related  to  the  seizing  and  tak-  £^,^^^ 

ing  the  said  cattle,  goods,  and  chattels  in  the  declaration  ^^  absolute 

^  ^  o  '  uae  and  bene- 

mentioned),  that  the  plaintiff  was  not  possessed  of  the  said  fit :"— Held, 
cattle,  goods,  and  chattels,  or  of  any  of  them,  in  manner  passed  only  the 
and  form  &c.— fifthly,  leave  and  Kcense.  Iff^^h^^ 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  re-  ^•^  °p<>™  *\« 

^  ^  ^        '  premises  at  the 

plied  de  injuri&  to  the  last.  time  of  its 

ezecntion. 
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1843.  The  cause  was  tried  before  Patteson,  J.,    at   the  last 

assizes  for  Sussex.     The  following  facts  appeared  in  eri- 

dence: — The  plaintiff  had  occupied  The  Swan  Iiui  at  Forest 

Row,  near  East  Qrinstead,  in  the  county  o£  Sussex^  as 

tenant  to  Hillman  &  Thomson,  brewers  at  Le^iresy  under 

a  demise  ''for  a  year  from  the  29th  of  September^  1838, 

and  so  on  from  year  to  year  until  the  expiration  of  three 

months'  notice  in  writing  to  be  given  by  either  party  to  the 

other,  expiring  on  a  quiEffter*day  in  any  one  year/'  at  the 

yearly  rent  of  54/. 

On  the  25th  of  January,  1889,  HiUman  &   Thomson 
agreed  to  lend  the  plaintiff  2001.  upon  the  secority  of  his 
furniture,  stock,  and  effects;  and  accordingly,  by  an  indent- 
ure beiuing  date  on  that  day,  Tapfield  "  bargained^  sold, 
assigned,  transferred,  and  set  over  unto  the  said  John 
Hillman  and  William  Thomson,  their  executors,  adminis- 
trators, and  assigns,  all  and  singular  the  household  furni- 
ture, plate,  linen,  china,  glass,  brewing  utensils^  post- 
chaises,  carriage-horses,  flys,  harness,  stock  in  trade,  goods^ 
chattels,  and  effects  of  him  the  said  John  Tapfield  in,  upon, 
about,  or  belonging  to  all  that  inn  or  tayem  called  or 
known  by  the  name  of  The  Swan  Inn  at  Forest  Bow 
aforesaid,  and  also  the  tap,  yard,  stables,  buildings^  sni 
premises  adjoining  or  belonging  thereto,  as  the  same  them 
were  in  the  tenure  or  occupation  of  the  said  John  Tap- 
field,  and  all  the  right,  title,  interest,  property,  dum,  and 
demand  whatsoever  of  him  the  said  John  Tapfield  oi^  in, 
and  to  the  said  goods,  chattels,  and  premises,  and  eveiy 
part  and  parcel  thereof.  To  have,  hold,  receive,  and  take 
the  said  goods,  chattels,  and  premises  hereby  assigned, 
unto  the  said  John  Hillman  and  William  Thomson,  their 
executors,  administrators,  and  assigns,  as  their  own  pro- 
perty and  effects  absolutely."     The  deed  contained  the 
usual  proviso  for  redemption  on  payment  of  the  principsl 
sum  on  the  25th  of  January,  1841,  or  such  earlier  day  as 


Claiue  of  entry- 
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HiUman  and  Thomson,  their  executors,  &c.,  should  appoint        1843. 
by  seren  days'  notice  in  writing,  and  interest  at  4/.  per  cent,  in     «r][^J!j^ 
the  meantime,  and  also  the  following  power  of  entry :  ^^  And  «• 

it  is  hereby  declared  and  agreed,  that,  after  de&ult  shall 
be  made  by  the  said  John  Tapfield,  his  executors  or  admi- 
nistrators, in  payment  of  the  said  sum  of  200/.  and  inter- 
est, or  any  part  thereof,  contrary  to  the  tenor  and  effect  of 
the  before-mentioned  proviso,  then  it  shall  be  lawful  for 
the  said  John  Hillman  and  William  Thomson,  or  the  sur- 
vivor of  them,  his  executors  or  administrators,  their  or  his 
assigns,  peaceably  and  quietly  to  enter  into,  possess,  hold, 
and  enjoy  all  and  singular  the  said  inn  or  tavern,  tap,  yard, 
stables,  coach-houses,  buildings,  and  premises,  for  all  the 
estate  and  interest  of  the  said  John  Tapfield  therein,  and 
to  take,  possess,  hold,  and  enjoy  all  and  every  the  goods,  chat- 
tels, effects,  and  premises,  to  and  for  his  and  their  own 
absolute  use  and  benefit;  and  also  to  sell,  assign,  or  dispose 
of  the  same  respectively,  either  by  public  auction  or  pri- 
vate contract,  for  such  price  or  prices  as  can  be  reasonably 
had  or  gotten  for  the  same,  and  to  receive  and  take  the 
monies  to  arise  by  the  sale  thereof,  and  thereby  and  there- 
with in  the  first  place  to  retain  to  and  reimburse  them- 
selves the  said  John  Hillman  and  William  Thomson,  or 
the  survivor  of  them,  his  executors  or  administrators,  their 
or  his  assigns,  all  costs,  charges,  and  expenses  which 
they  might  incur  or  be  put  unto  in  or  about  making  any 
such  sale  or  sales,  and  also  in  and  about  the  receipt  and 
recovery  of  the  said  sum  of  200/.  and  interest  respect- 
ively, and  in  the  next  place  to  retain  to  and  reimburse 
themselves  the  said  John  Hillman  and  William  Thomson, 
or  the  survivor  of  them,  his  executors  or  administrators,  their 
or  his  assigns,  the  said  sum  of  2002.  and  the  interest  there- 
on, or  so  much  and  such  part  thereof  as  shall  then  remain 
unpaid  and  unsatisfied,  and,  after  full  payment  and  satis- 
faction of  such  costs  and  charges  and  expenses  and  sums 
of  money  as  aforesaid,  to  pay  the  surplus  (if  any)  unto  the 
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1843.        said  John  Tapfield,  his  ezecnton,  administrafx>rBy  and  a»- 
Taffibld      ^^g***'*'  -^^  i*  ^^  fiirther  declared  and  agreed^    '*  tha^ 
«.  until  default  should  happen  to  be  made  in  payment  of  the 

said  principal  sum  of  200/.,  or  the  interest  thereof  ooolzaqr 
to  the  proviso  thereinbefore  contained^  it  "N^yfr^  be  law- 
fal  for  the  said  John  Tapfield,  his  exacnton  or  administra- 
tors^ to  hold^  fnake  «m  qf,  aad  enjoj  all  and  singular  ike 
said  premues  esprtaaei  to  be  thereby  assigned,  without  bbj 
nummnr  of  hindrance,  interruption^  or  disturbance  of  or 
by  them  the  said  John  Hillman  and  William  Thom- 
son, their  executors,  administrators,  or  assigns,  or  anj  of 
them." 

On  the  28th  of  September,  1842  (the  plaintiff's  tenaiM7 
expiring  on  the  29th),  Hillman  and  Thomson    entered 
under  colour  of  the  deed  of  the  26th  of  January,  1839^  and 
seized  the  whole  of  the  effects  then  on  the  premises,  s»- 
eluding  stock  in  trade  and  other  property  not  on  the  premises 
at  the  date  of  the  deed:  and  on  the  80th  they  pat  in  the 
defendant  Clapson  as  their  tenant.    On  the  1st  of  Octo- 
ber, the  sheriff  entered  under  an  execution  upon  a  warrant 
of  attorney  given  by  Tapfield  to  one  Wood,  under  which 
he  seized  all  the  property  that  came  on  the  premises  sub- 
sequently to  the  date  of  the  mortgage.    The  present  aetias 
was  thereupon  brought  by  the  plaintiff  for  the  seisore  of 
the  goods  alleged  by  him  not  to  be  comprised  in  the  mort- 
gage ;  and  an  action  was  also  brought  by  Clapson,  the  new 
tenant,  against  the  sheriff,  in  which  the  defendant  obtained 
a  verdict. 

In  learing  this  case  to  the  jury,  the  learned  Judge  told 
them,  that,  under  the  mortgage-deed,  Hillman  and  Thom- 
son were  only  entitled  to  take  the  property  that  existed  in 
specie  at  the  time  that  deed  was  executed. 

The  jury  having  found  for  the  plaintiff,  damages  lOi., 
being  the  estimated  value  of  the  articles  thus  excluded 
from  the  operation  of  the  deed — 
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Talfowrd,  Serjeant,  in  Easter  Term  last,  obtained  a  rule        1843. 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  (51). 

ChanneUf  Serjeant  (£.  James  was  with  him). — ^The  ruling 
of  the  learned  Judge  was  correct.  Nothing  passed  by  the 
deed  but  the  property  that  was  on  the  premises  at  the 
time  of  its  execution.  It  does  not  purport  to  conrey  after- 
acquired  property  (62):  the  words  clearly  refer  to  time  pre- 
sent. Whether  or  not  a  yalid  security  could  be  giren 
upon  non-existing  property,  is  extremely  doubtful ;  but,  at 
all  eyenta,  the  intention  to  pass  it  should  distinctly  appear 
on  the  face  of  the  deed.  [Tiiufa/,  C.  J. — Consumable  stock 
is  a  poor  and  doubtful  security.] 

Talfourd^  Serjeant  {Ogle  was  with  him),  in  support  of 
the  rule,  submitted  that  it  was  obvious,  regard  being  had 
to  the  relative  situation  of  the  parties,  and  to  the  nature  of 
the  property,  that  their  intention  was  that  the  security 
should  override  the  fluctuating  stock ;  and  that  the  words 
of  the  deed  were  large  enough  to  carry  such  intention 
into  effect. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  effect  of  the 
indenture  of  the  26th  of  January,  1889,  was,  to  convey  to 
the  mortgagees  Hillman  and  Thomson  all  the  effects  then 
upon  the  premises.  If  the  parties  intended  that  the  deed 
should  cover  future  property  coming  upon  the  premises  in 
the  course  of  trade,  such  intention  should  have  appeared 
by  clear  demonstration.  The  words  used  are  ''  all  and 
singular  the  household  furniture,  plate,  linen,  china,  glass, 
brewing  utensils,  post-chaises,  carriage-horses,  flys,  harness, 

(51)  A  timikr  motion  wss  made  grant  a  rule, 

in  the  Court  of  Exchequer  in  the  (52)   See  £x  parte  Coombe,  4 

other  cause  of  ClapB<m  v.  Wyn^  Madd.  249, 17  Ves.  369 ;  Ex  parte 

ham :  the  Court  took  time  to  con-  Orrett,  3  Mont.  &  Ayr.  153;  Meux 

aider,  and  ultimately  declined  to  v.  Smith,  1  Mont.  D.  &  D.  396. 


972  IN  THE  COMMON  PLBAS^ 

1843,        stock  in  tnide,  goods,  chattels,  and  effects  of  him  the  said 
John  Tapfield  in,  upon,  about,  or  belonging  to  all    that 
inn  &;c.,  and  also  the  tap,  yard,  stable,  buildings,  and  pre- 
mises adjoining  or  belonging  thereto,  as  the  same  now  are 
in  the  tenure  or  occupation  of  the  said  John  Tapfield^  and 
all  the  right,  title,  interest,  property,  claim,  and  demand 
whatsoever  of  him  the  said  John  Tapfield  of,  in,  and  to  the 
said  goods,  chattels,  and  premises^  and  every  part   and 
parcel  thereof."    Part  of  the  property  seized  by  the.  de- 
fendants is  confessedly  some  that  was  brought  on  to  the 
premises  after  the  date  of  the  deed;  which  clearly  ia  not 
within  the  granting  part.    Let  us  look,  then,  at  the  power 
of  re-entry:  the  words  of  it  are — ''it  shall  be  lawful  fc»r 
the  said  John  Hillman  and  William  Thomson,  or  the  sur- 
yivor  of  them,  &c.,  peaceably  and  quietly  to  enter  into, 
possess,  hold,  and  enjoy  all  and  singular  the  said  inn  or 
tavern,  tap,  yard,  stables,  coach-houses,  buildings,  and  pre* 
mises,  for  all  the  estate  and  interest  of  the  said  John  Tap- 
field  therein,  and  to  take,  possess,  hold,  and  enjoy  all  and 
every  the  goods,  chattels,  effects,  and  premises  to  and  for  his 
and  their  own  absolute  use  and  benefit.'^   If  the  parties  had 
intended  the  power  of  entry  to  extend  to  all  goods  found 
upon  the  premises  at  the  time  of  enforcing  that  power, 
how  easy  it  would  have  been  to  have  added  words  expres- 
sive of  such  intention.     If  the  deed  had  contained  a  sche- 
dule, which  is  usual,  it  is  quite  clear  that  nothing  would 
h^ve  passed  but  such  property  as  was  on  the  premises  at 
the  time.    Taking  the  whole  of  the  deed  together,  it  ap- 
pears to  me  that  it  did  not  justify  the  seizure  by  the  de- 
fendants of  the  after-acquired  property,  and  consequently 
that  the  verdict  must  stand. 

CoLTMAN,  J. — If  we  were  at  liberty  to  hazard  a  conjec- 
ture on  the  subject,  I  should  incline  to  think  the  parties 
intended  to  give  the  mortgagees  a  security  upon  stock  and 
effects  brought  upon  the  premises  to  replace  that  which 


TRINITY  TBRH,  6  VICTOBIJB. 

might  be  consumed  in  the  course  of  trade.  But  we  can 
only  look  at  the  words  that  they  have  used^  which  are  not 
sufficient  for  that  purpose. 

Maule^  J. — ^I  also  think  my  Brother  Patteson  put  the 
proper  construction  on  this  deed.  We  may  conjecture 
(but  it  is  only  a  conjecture)  that  the  parties  had  an  inten- 
tion that  would  have  been  more  effectually  carried  outj  if 
after-acquired  property  had  been  expressly  mentioned.  Batj 
even  if  we  could  see  with  certainty  that  they  had  such  in- 
tention^ it  would  not  prevail  unless  the  deed  contained  words 
sufficient  to  carry  such  intention  into  effect.  The  absence 
of  a  schedule  is  certainly  rather  in  favour  of  the  notion  that 
the  deed  was  meant  to  convey  after-acquired  goods :  it 
would  have  been  easy  to  particularize  in  a  schedule  exist- 
ing goods ;  but  not  so  as  to  future  goods.  It  may  also  have 
been  omitted  because  it  was  a  troublesome  and  expensive 
thing.  The  granting  part  of  the  deed  clearly  does  not  in- 
clude the  renewed  stock  and  effects;  and  the  power  to  re- 
enter is,  to  re-enter  upon  the  same  things  that  are  before 
mentioned.  If  the  proviso  for  re-entry  was  meant  to  em- 
brace something  beyond  what  is  conveyed  by  the  granting 
part  of  the  deed,  that  is  so  unusual  a  thing  that  one  would 
expect  it  to  be  clearly  and  unequivocally  expressed. 

Cresswbll^  J. — I  agree  with  the  rest  of  the  Court  in 
thinking  that  the  construction  put  upon  this  deed  by  Mr. 
Justice  Patteson  at  the  trial  was  the  correct  one. 

Bule  discharged. 
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Saturday^  Mat  and  Another  v.  Taylor. 

To  render  the  IHIS  was  an  action  of  Covenant  upon  a  farming  lease, 
^StT^Tt^t  tinted  the  10th  of  February,  1887,  and  made  between  the 
admiM^iefor     plaintiffs,  Walter  Barton  May  and  William  Cheesman,  of 

a  defendant  m     r  *  j  ^ 

an  action  b j  the  first  part,  one  Lady  Elisabeth  Twyaden  of  the  second 
nature  of  hu  pfti^>  and  the  defendant  of  the  third  part.  By  tins  indent- 
^^^in^cr  ^^  ^*  ^^  witnessed  that  May  and  Cheesman,  at  the  re- 
that  it  maj  he    quest  and  by  the  direction  of  Lady  Twysden,  did  demise 

seen  that  he  u  ^_ 

the  party  and  Icaso,  and  that  Lady  Twysden,  in  pursuance  of  afl 

BtantiaUynihi^.  powcrs  aud  authorities  enabling  her  in  that  behalf,  de- 
mised, leased,  ratified,  and  confirmed  unto  the  defendant, 
his  executors  and  administrators,  certain  messuages  or  te- 
nements, bam,  outbuildings,  fiurm,  and  lands  in  the  said 
indenture  mentioned,  and  therein  described  as  consisting 
partly  of  hop-gardens  and  partly  of  arable  land.    The  in- 
denture contained,  amongst  others,  a  covenant  on  the  part 
of  the  lessee,  that  he,  **  his  executors  or  administrators, 
should  and  would,  at  all  proper  and  iisual  times  according 
to  the  custom  of  the  countiy,  during  the  said  term  thereby 
granted,  plough,  sow,  manure,  cultivate,  ftllow,  and  ma- 
nage all  the  arable  lands  thereby  demised,  in  all  respects, 
in  a  good  and  husbandKke  manner,  according  to  the  best 
system  of  husbandry  practised  in  the  immediate  neigh- 
bourhood thereof,  and  manure  and  manage  all  the  hop  hmd$ 
thereby  demiied  in  a  good  and  hHsbandUke  memner^  accord- 
ing to  the  best  system  practised  in  the  immediate  neigh- 
bourhood thereof,  and  also  should  not  nor  would  during 
the  said  term  grub  up  or  remove  any  of  the  hedges,  under- 
wood, or  fences  on  the  said  demised  land  without  the  con- 
sent in  writing  of  the  plaintiffs,  their  executors,  adminis- 
trators, or  assigns,  and  that  he  the  defendant,  his  execa- 
tors  and  administrators,  should  not  nor  would  at  any  time 
during  the  said  term  do  or  cause  to  be  done  or  committed 
any  manner  of  waste  upon  or  destruction  in  or  upon  the 
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said  messuages^  lands^  and  premises  thereby  demised,  or       1343. 
any  part  or  parts  thereof,  and  also  that  he  the  defendant, 
his  executors  or  administrators,  should  and  would,  at  the  end 
and  eaepiraiion  of  the  said  term,  leave  upon  the  said  land 
and  premises  eighteen  acres  of  hops  at  the  least,  in  proper 
state  and  condition,*'    The  declaration  alleged  five  several 
breaches— the  third  being,  "that  the  defendant  did  not 
nor  would,  at  all  proper  and  usual  times  according  to  the 
custom  of  the  country,  during  the  term  thereby  granted, 
plough,  sow,  manure,  cultivate,  fallow,  and  manage  all  the 
arable  lands  thereby  demised  in  all  respects  in  a  good  and 
husbandlike  manner,  according  to  the  best  system  of  hus- 
bandly practised  in  the  immediate  neighbourhood  thereof, 
and  manure  and  manage  all  the  hop  lands  thereby  demised 
in  a  good  and  husbandlike  manner,  according  to  the  best 
system  practised  in  the  immediate  neighbourhood  there- 
of, but,  on  the  contrary  thereof,  after  the  making  of  the 
said  indenture,  and  during  the  said  term  thereby  granted, 
to  wit,  on  the  1st  of  March,  1887,  and  thence  continually 
until  the  end  and  determination  of  the  said  demise  and 
term  as  aforesaid,  the  defendant  ploughed,  sowed,  man- 
ured, cultivated,  fallowed,  and  managed  all  the  arable  lands 
by  the  said  indenture  demised  in  a  bad  and  unhusbandlike 
manner,  and  on  a  system  much  worse  than  and  inferior  to 
the  best  system  of  husbandry  practised  in  the  immediate 
neighbourhood  thereof,  and  also  manured  and  managed  all 
the  hop  lands  by  the  said  indenture  demised  in  a  bad  and 
unhusbandlike  manner,  and  on  a  system  much  worse  than 
and  inferior  to  the  best  system  practised  in  the  immediate 
neighbourhood  thereof,  contraiy  to  the  said  indenture  and 
to  the  said  covenant  by  the  defendant  in  that  behalf  made 
as  aforesaid;''  and  the  fifth,  'Hhat  the  said  defendant  did 
not  nor  would,  at  the  end  and  expiration  of  the  said  term, 
leave  upon  the  said  land  and  premises  eighteen  acres  of 
hops,  or  any  number  of  acres  of  hops,  in  a  proper  state 
or  condition,  contrary  to  the  said  indenture,  and  to  the 
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To  the  third 
bmdu 


LadjTwyB- 
den'i  letter. 


said  coTeaant  by  the  defendant  in  that  behalf  made  as 
aforesaid.'' 

The  defendant  pleaded  separate  pleas  to  Uxe  firat^  se- 
cond^ third,  and  fourth  breaches,  and  as  to  the  reaidne  of 
the  breaches  complained  of,  he  paid  40/.  into  Court,  ally- 
ing no  damages  ultra.    The  plea  to  the  third  bineach  was 
as  follows: — ''And  the  defendant,  as  to  the  breach  com- 
plained of  in  the  declaration  in  respect  of  the  defendant's 
managing  the  arable  lands  by  the  said  indenture  demised 
in  a  bad  and  unhusbandlike  manner  as  in  the  declaration 
alleged,  said  that  he  the  defendant  did,  after  the  making 
of  the  said  indenture,  and  during  the  said  term  thereby 
granted,  continually  until  the  end  thereof,  ploughj  sow, 
manure,  cultivate,  fallow,  and  manage  all  the  arable  lands 
by  the  said  indenture  demised  in  all  respects  in  a  good 
and  husbandlike  manner,  according  to  the  best   system 
of  husbandry  practised  in  the  immediate  neighbourhood 
thereof,  and  manure  and  manage  all  the  hop  lands  by  the 
said  indenture  demised  in  a  good  and  husbandlike  man- 
ner, according  to  the  best  system  practised  in  the  immedi- 
ate neighbourhood  thereof.'' 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the 
last  Spring  Assizes  at  Maidstone.  In  the  course  of  the 
cause,  it  appeared  that  the  defendant  in  the  year  1838 
grubbed  up  about  five  acres  of  hops.  In  answer  to  this, 
the  defendant's  counsel  offered  in  evidence  the  following 
letter  from  Lady  Twysden  to  the  defendant : — 

''Lady  Twysden  informs  Mr.  Taylor  that  she  has  con- 
sulted Mr.  May  with  respect  to  his  displanting  four  or  five 
acres  of  hops  at  Little  Mill;  and,  as  Mr. May  heard  that 
some  few  acres  had  been  injured  by  the  worm — ^if  so,  h^ 
Mr.  May,  is  convinced  the  plant  will  be  of  little  service  to 
Mr.  Taylor,  if  it  remains :  therefore  Lady  T.  consents  to 
Mr.  Taylor  displanting  four  or  five  acres;  but  that  quan- 
tity must  not  be  exceeded. 

"Hadlow  Castle,  24th  October,  1838." 
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On  the  part  of  the  plaintiffs  it  vas  insisted  that  this  letter         18^3. 
"^WHS  not  receivable  in  evidence,  even  had  it  been  written 
«by  the  plaintiffs  themselves,  inasmuch  as  a  covenant  under 
•deal  could  not  be  dispensed  with  by  parol.    For  the  de- 
fendant it  was  submitted,  that,  Lady  Twysden  being  the 
cestui  que  trust,  her  declarations  and  admissions  were 
receivable.     His  lordship  admitted  the  letter  in  evidence 
ivith  reference  to  the  amount  of  the  damages,  but  expressly 
told  the  jury  in  his  summing  up  that  it  afforded  no  answer 
to  the  action, 

A  verdict  having  been  found  for  the  defendant — 

Channell,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  (amongst  others)  that 
the  letter  above  mentioned  had  been  improperly  admitted. 

Shee,  Serjeant,  now  shewed  cause. — The  case  was  opened 
by  the  plaintiffs'  counsel  as  an  action  by  them  as  trustees 
•for  Lady  Twysden ;  and  it  appeared  that  Lady  Twysden 
•was  a  party  to  the  lease,  not  as  a  mere  consenting  party, 
but  as  demising.  The  letter,  therefore,  was  properly  re- 
ceived as  being  a  declaration  by  a  party  identified  in  in- 
terest as  plaintiff  on  the  record.  There  are  numerouis 
authorities  to  shew  that  upon  that  ground  it  was  legitimate 
evidence  for  the  purpose  for  which  it  was  received.  Thus, 
•in  Hansom  v.  Parker,  1  Wils.  257,  in  debt  upon  bond  con- 
ditioned for  the  payment  of  money  to  a  third  person,  it 
was  held  that  evidence  of  the  declaration  of  that  person 
was  properly  received,  he  being  to  be  considered  as  the 
real  plaintiff.  It  was  for  some  time  doubted  whether  the 
declarations  of  a  trustee  plaintiff  on  the  record  were  ad*- 
missible  to  defeat  the  action.  The  subject  was  very  fully 
discussed  by  Lord  Kenyon  in  Bauerman  v.  Radenius,  7  T.  B. 
663,  2  Esp.  653,  and  there,  as  in  many  subsequent  cases,  it 
was  held  that  they  were.  In  Bell  v.  Ansley,  16  East,  148, 
in  an  action  on  a  policy,  it  was  held  that  the  declarations 
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1843.        of  parties  really  interested  are  evideiioe  againat  tlie  pban- 
tiffj  where  the  action  is  brought  in  the  name  of  the  pesaon 
who  effected  the  policy  without  being  aetaaUj-  mtereated. 
In  Dotvtkn  v.  Fmole,  4  Canp.  88,  it  was  ndad  by  IJsnpier, 
J.,  that,  in  an  action  by  the  abeiiff  for  a  fiJae  retvmt  to  a 
writ  of  fi.  fa.,  where  the  defence  rests  upon  the  walidilj  ef 
a  commissioo  of  bankruptcy,  if  it  appears  thaife   the  aa- 
signees  are  the  real  parties,  a  dedaration  by  one  of  thean 
who  was  the  petitioning-creditor,  made  aubaoqnenyjr  to  tke 
suing  out  of  the  commission,  that  the  bankrupt  did  not 
owe  him  100/.,  is  admissible  ejidence  on  the  part  of  the 
plaintiff.    Here,  the  action  is  confessedly  brought  for  the 
benefit  of  Lady  Twysden,  whoae  dedaratton  is  objected  to. 
In  Doe  d.  Rowkmd$ott  t.  Wamwrighi,  8  N.  &  P.  598,  SAd.  A 
£.  691,  in  an  ejectment  with  two  demises,  one  by  a  trustee 
in  fee,  and  the  other  by  a  cestui  que  trust  for  life,  the  ques- 
tion was  as  to  pared  or  no  parcel :  no  evidence  waa  offered 
on  the  demise  by  the  cestui  qme  trust,  but  the  defendaai 
tendered  in  evidence  a  deed  by  the  oestai  que  traat  (who 
had  been  in  possesuon)  as  an  admission  by  a  party  aab- 
stantially  interested  in  the  suit :  and  it  was  held,  that,  as 
the  deed  wss  not  clearly  and  unambiguoudy  againat  the 
interest  of  cestui  que  trust,  and  as  it  appeared  by  it  iimt 
she  obtained  an  advantage  under  the  deed,  there  waa  a 
balance  of  interest,  and  her  declaration  was  admisaiUe.    la 
7i^  King  v.  Lower  Whitley,  1 M.  ft  Sd.  686,  upon  an  ap- 
peal against  an  order  of  removal,  it  was  held  that  tiie 
declarations  of  a  rated  inhabitant  of  the  appellaat  parish 
are  evidence  against  that  parish,  without  calling  the  in- 
habitant or  shewing  that  he  refused  to  be  examined.    Sc^ 
in  The  lOng  r.Hardmck,  IlEast,  678,  it  was  held  thai  a 
rated  inhabitant  not  being  bonnd,  upon  an  ^>peal  toaehiag 
jthe  settlement  of  a  pander,  to  give  evidence  against  his 
own  parish,  the  opposite  parish  may  give  evidence  of  his 
declarations  as  to  the  facts  in  issue;  the  weight  due  to 
which  must  depend  upon  his  means  of  knowledge  as  to  the 
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facts  80  declared,  and  the  genuineness  of  the  declarations,  to  l«43. 
be  coUeeted  firom  circnnistances.  In  Harmon  v.  VaUance, 
7  Moore,  304,  1  Bing.  45,  in  trorer  fo  a  dsed  which  the 
defendant  admitted  he  detained  at  the  request  of  J.  S«,  and 
in  the  detention  of  which  the  latter  was  substantially  in- 
terested, it  was  held  that  J.  S.  conld  not  be  examined  as  a 
witness  ttm  the  plaintiff,  being  interested  in  the  erent  of 
the  suit ;  but  that  the  declarations  of  J.  S.  in  fayour  of  the 
plaintiff's  claim  were  properlj  admitted  in  evidence.  In 
WelaUad  ▼.  Levy,  1  M.  &  Bob.  138,  it  was  ruled  by  Parke, 
B.,  that  the  declarati<ms  of  an  indorser  of  a  bill,  made  whilst 
he  was  holder,  aie  eyidence  to  go  to  the  jury  against  a  holder 
under  an  indorsement  made  before  the  bill  was  due,  if  there 
be  evidence  which  satisfies  the  Judge  that  the  indorsee  is 
merely  an  agent  to  sue  for  the  indorser.  The  case  oiWooU 
way  V.  Howe,  3  N.  &  M.  894,  1  Ad.  &  E.  1 14,  also  in  some 
degree  ranges  itself  within  the  same  principle :  it  was  there 
held  that  declarations  respecting  the  subject-matter  of  a 
cause  by  a  person  who,  at  the  time  of  making  them,  had 
the  same  interest  in  such  matter  as  one  of  the  parties  now 
has,  are  admissible  in  evidence  against  that  party,  though 
the  maker  of  them  is  alive  and  might  be  called  as  a  witness. 
All  these  authorities  shew  that  the  letter  in  question  was 
admissible  as  a  declaration  by  a  party  who  was  substantially 
the  plaintiff  on  the  record. 

Channell,  Serjeant,  in  support  of  the  rule. — ^The  general 
principle  to  be  deduced  from  all  the  cases,  is,  that,  to  ren-* 
der  the  declarations  of  a  third  party  admissible,  it  must  be 
made  to  appear  that  such  third  person  is  really  and  sub* 
atantially  the  party  interested.  There  was  no  evidence  in 
the  present  case  to  shew  what  was  the  nature  of  the  trust 
deed,  or  what  the  interest  of  Lady  Twysden.  She  might, 
for  anythtttg  that  appeared,  have  been  aerely  a  tenant  tor 
life.  The  letter,  therefore,  was  clearly  inadmissible,  and 
the  plaintiffs  are  entitled  to  a  new  trial. 
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1843.  TiNDAL,  C.  J. — It  does  not  appear  to  me  that  tlie  plain* 

tiffs  in  this  suit  are  so  identified  in  interest  with   Liadj 
Twysden  as  to  enable  ns  to  say  that  this  is  in  reality  her 
action.     May  and  Cheesman  are,  it  seems,  trustees  for 
Lady  Twysden :  but  there  is  nothing  on  the  evidence  to 
shew  the  nature  of  the  trust,  or  the  extent  of  Lady  Twys- 
den's  interest,  which  may  have  been  for  life  only.      If  the 
damages  or  some  of  them  were  such  as  would  not  go  to  the 
tenant  for  life,  but  would  enure  for  the  benefit  of  the  es- 
tate, then  there  would  not  be  that  identity  of   interest 
which  would  render  Lady  Twysden's  declaration   admis- 
sible.   I  therefore  think  the  case  was  not  sufficiently  in- 
vestigated as  to  the  nature  of  Lady  Twysden's  interest  be- 
fore the  letter  was  put  in,  and  consequently  that  there 
must  on  that  ground  be  a  new  trial. 

CoLTMAN,  J. — I  am  not  prepared  to  say  what  my  opinion 
would  have  been  if  the  damages  recoverable  in  this  action 
were  such  as  would  go  exclusively  for  the  benefit  of  Lady 
Twysden.     It  may  be  that  in  that  case  her  letter  would 
have  been  admissible.     It  did  not,  however,  distinctly  ap- 
.pear  that  that  was  so :  the  damages  would  probably  be  laid 
out  for  the  benefit  of  the  estate ;  and  therefore  the  case  is 
not  brought  within  the  principle  by  which  the  acts  and  de- 
clarations of  a  cestui  que  trust  are  admissible  in  evidence 
in  an  action  at  the  suit  of  the  trustees. 

Mauls,  J. — The  letter  in  question  was  given  in  evidence 
for  the  purpose  of  shewing  that  the  hops  were  displanted 
.with  the  permission  of  the  cestui  que  trust,  the  action 
being  brought  by  the  trustees.  Now,  the  ordinary  way  of 
proving  facts  in  a  Court  of  law,  is,  by  the  examination 
of  witnesses  in  open  Court:  no  other  sort  of  evidence 
is  admissible,  unless  it  be  documentary,  or  some  state- 
ments that  are  admitted  for  special  reasons.  The  letter 
here  is  the  declaration  of  a  party  who  is  not  called.     Had 
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it  been  the  declaration  of  the  plaintiffs  themselves^  it  would  1843. 
have  been  admissible :  and  the  cases  shew  that  the  rule 
as  to  declarations  by  a  party  to  the  suit,  applies  also  to 
one  who  is  really  and  substantially  the  plaintiff  or  defend- 
ant on  the  record.  It  was  incumbent  on  the  party  offer- 
ing this  letter  in  evidence  to  shew  that  the  writer.  Lady 
Twysden,  was  the  real  plaintiff.  In  this  it  appears  to  me 
he  failed.  It  is  admitted  by  my  Brother  Shee  that  there 
was  no  evidence  to  shew  that  Lady  Twysden  was  the  agent 
of  the  trustees  in  the  management  of  the  farm :  but  the 
admissibility  of  the  letter  is  put  entirely  on  the  ground 
that  the  plaintiffs  were  trustees  for  her,  and  that  she  was 
the  party  really  interested.  The  fact  that  the  plaintiffs 
were  trustees  for  Lady  Twysden  appeared  as  well  from  the 
statement  of  the  plaintiffs'  counsel  as  from  the  lease :  but 
the  nature  of  her  interest  did  not  appear;  and  we  cannot 
lay  it  down  as  a  general  rule  that  the  cestui  que  trust  is  in 
all  cases  the  substantial  plaintiff  in  an  action  by  the  trus- 
tees. The  cases  are  numerous  to  shew  that  many  things 
will  prevent  them  from  being  identified  in  point  of  interest* 
In  the  absence,  therefore,  of  all  proof  of  the  nature  of 
Lady  Twysden's  interest  in  the  subject-matter  of  the  ac- 
tion, I  think  her  letter  was  improperly  admitted,  and  that 
there  ought  therefore  to  be  a  new  trial. 

'■■  Cress  WELL,  J. — I  am  of  the  same  opinion.  The  letter 
in  question  was  only  admissible  as  an  act  done  or  as  a  de- 
claration made  by  Lady  Twysden.  It  appeared  that  the 
defendant  held  the  farm  under  a  lease  from  the  plaintiffs. 
I  find  nothing  to  shew  that  Lady  Twysden  had  any  right 
to  interfere  with  or  in  any  way  control  the  plaintiffs  or  to 
defeat  their  right  to  sue.  Her  acts  were  wholly  irrelevant, 
her  declarations  wholly  inadmissible. 

Rule  absolute. 


M  THs  ooMinur  rLtA% 


PiM  and  Another  v.  Reid  and  Two  Others. 

X  HIS  was  an  action  erf  assumpait  on  a  policy  of  insui 
against  the  defendanta,  three  of  the  directoia  of  Tlie  Impe- 
rial Tm  Insurance  Compaajr. 

The  first  coant  of  tke  declaration  stated  that  heretc^Mre, 
>  wit,  on  the  12th  of  November,  1840, 
the  request  of  the  defendants^  caused 
effected  a  certain  policy  bearing  date  die  da^  and  year 


Saturdayy 

May  27ih. 
A  policy  of  m- 
lurance  was 
made  solject 
(amongst 
others)  to  the 
following  con- 
ation— *'  In 

the  insurance  of  to  Wit,  ou  the  12th  of  November,  1840,  the  plaintiffsy  at 
f^erchalT'     ^^®  rcqucst  of  the  defendants,  caused   to  be  nrnde  and 

dise,  the  build  • 
ing  or  place  in 

which  the  same  afwesaid,  whcrcby,  after  reciting  that  the  plaintiflh  had 
t^be  (kMiibed!  P^^d  the  sum  of  71.  lOt.  to  the  said  company,  which  hy  the 
^ripti^^^  said  policy  was  expressed  to  be  the  premium  for  the  iusiir* 
*^  ^^'  *^^^  thereinafter  mentioned  to  the  29th  of  September^  1841, 
any  huardoiM  and  had  agreed  to  pay  or  cause  to  be  paid  to  the  said  com-* 
pany,  at  their  principal  office  in  London,  the  sum  of  7/.  lOsu 
en  the  29th  of  September,  1841,  and  the  like  sum  jearly 
therein:  and,  if  ou  the  day  aforesaid,  during  the  continuance  of  the  said 

anj  person  or 

persons  shaU  policy,  for  insurance  from  loss  or  damage  by  fibre  not  ex- 
insure  or  eecding  in  each  case  the  sum  or  sums  thereinafter  in  the 
said  policy  mentioned,  and  hereinafter  also  mentioned, 
oa  the  property  described  in  the  said  policy  and  herein- 
after mentioned,  in  the  place  or  places  in  the  said  pohcy 
particularized  and  hereinafter  mentioned,  and  not  else- 
where, unless  previously  allowed  by  indorsement  on  the 
said  policy,  rie.  on  their  paper-maehine,  stuff-diest,  and 
all  gear  wotk  communieating  thereto  belonging,  indud- 

G. 


trade  is  carried 
on  or  any  ha- 
sardona  articles 
deposited 


insure  liis  or 
their  buildiuffs 
or  goods,  ana 
shul  cause  the 
same  to  be  de- 
scribed other- 
wise than  as 
they  really 
are,  to  the  pre- 
judice of  the 
company,  or 
shall  misrepre- 
sent or  omit  to 
communicate 
any  circum- 
stance which  is 
material  to  be 
made  known  to 


ing  fixtures  in  the  machioe-house  marked  ^d.  in  sur> 
veyor's  report  -^  including  5W.  on  a  small  engine  there* 
thrcompany  in  in,  the  sum  of  bOOi.,  On  a  steam-engine  in  engine-house 
th2mtoju°d^^*  B.  the  sum  of  15(M.,  and  on  three  paper-engines,  fly* 
^i^\in4er^^  whcel,  with  machinery  belonging. thereto,  including  fix- 
iaken  or  are      tures  in  a  mill-house  marked  A.,  the  sum  of  360/*,  in  the 

required  to  tin- 

dertake,  such 

insurance  shall  be  of  no  force  '/'—Held,  that  this  condition  applied  only  to  misrepresentations 

or  omissions  to  communicate  circumstances  existing  at  the  time  of  effecting  the  policy ;  and 

that  the  insurance  was  not  avoided  by  the  carrying  on  a  more  hazardous  trade  upon  the  pre* 

mises,  or  the  placing  hazardous  goods  thereon,  pending  the  current  year  of  the  insunnoe* 
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wbole  ttnomiting  to  a  large  sum,  to  wit,  tbe  sam  of  1000/. ;        1843. 
and  ledting  that  the  said  properly  was  similarly  insured      "  p^^^ 
in  the  York  and  Loudon  Insurance  CSompany,  No.  130,771  <"• 

{16O0L  on  buildings  in  force) — It  was  by  the  said  policy 
xnside  known  and  declared,  that,  from  the  8th  of  October, 
1840,  and  so  long  as  the  said  assured  should  duly  pay  or 
e«t»e  to  be  paid  the  said  premiums  to  the  said  company, 
and  the  acting  iitec^cm  of  the  said  company  for  the  time 
being  should  agrro  to  aocept  the  same,  the  capital  stock  or 
fands  of  the  said  company  should  be  subject  and  liable  to 
pay  to  the  said  assured,  their  heirs,  executors,  and  admin- 
istrators, all  damage  and  loss  which  they  should  suffer  by 
file  on  the  property  in  the  said  policy  mentioned,  not  ex- 
ceeding the  sum  of  1000/.,  according  to  the  tenor  of  their 
]»inted  proposals  and  conditions  accompanying  the  said 
policy;  pro\rided  always,  and  it  was  thereby  then  by  the 
said  policy  expressly  agreed  and  declared,  and  the  true  in- 
tent and  meaning  of  the  said  policy  was,  that  the  capital 
stock  and  funds  of  the  said  company  should  alone  be 
answerable  to  the  demands  thereupon  under  the  said 
policy,  and  that  no  member  of  the  said  company  should  be 
subject  or  liable  to  any  demands  against  the  said  company 
upon  any  account  or  pretence  whatsoerer  beyond  his  share 
of  the  capital  stock  or  funds  of  the  said  company,  and 
which  share  was  mentioned  in  the  said  policy  to  be  set 
opposite  his  signature  to  the  deed  of  settlement  establish-* 
tng  the  sttd  company,  or  mentioned  in  some  other  deed 
referring  thereto  and  declaring  him  to  be  a  member  there- 
of, anything  contained  in  the  said  policy  to  the  contrary 
notwithstanding :  That  the  said  printed  proposals  and  con- 
ditions accompanying  the  said  policy  then  were  and  are 
the  proposals  and  conditions  following,  that  is  to  say — 

'^1.  Persons  desirous  to  make  insurance  on  buildings  Proposals  and 
are  to  delirer  into  the  office  the  following  particulars,  yiz.  companyingthe 
of  what  materials  the  walls  and  roof  of  each  building  in-  v^^^^y- 
tended  to  be  insured  are  composed — where  situated — 
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laid.        whether  the  same  be  occtipied  as  shops,  or  boir  otherwise 
— ^also  whether  adjoining  to  w  in  the  risk  of  saiy  buildiiig 
or  place  in  which  any  hazardous  trade  i»    carried    ob. 
Houses  not  dulj  separated  by  party- walls  are  deemed  brick 
and  timber.     All  manufactories  which  contain   famaces, 
kilns>  stoves,  coakels,  orens,  or  otherwise  use  fire-heat,  are 
chargeable  at  additional  rates.    In  the  insura.iice  of  pre- 
mises  which  contain  any  steam-engine,  stove,  coakel,  kOn, 
or  other  implement  in  or  by  which  heat  is  prodaced  (com- 
mon fire-places  excepted),,  the  construction  and   circum- 
stances of  the  same  must  be  particularly  deseribed  at  the 
time  of  effecting  the  insurance ;  or,  if  subsequentljr  intro- 
duced, due  notice  must  be  given  to  the  company,  and  the 
same  allowed  by  them,  otherwise  the  pcdicy  will  be  void  > 
or,  if  more  than  ^  cwt.  of  gunpowder  shall  be  deposited  at 
any  one  time  in  any  premises  on  or  in  which  an  insurance 
is  effected,  such  insurance  shall  also  be  void.    In  the  in- 
surance of  goods,  wares,  or  merchandize,  the  building  or 
place  in  which  the  same  are  deposited  is  to  be  described — 
the  quality  and  description  of  such  goods — also  whether, 
any  hazardous   trade  is  carried  on,  or  any  hazardoua 
articles  deposited  therein.    And  if  any  person  or  persons 
shall  insure  his  or  their  buildings  or  goods,  and  shall  cause 
the  same  to  be  described  otherwise  than  as  they  really  are^  ta 
the  prejudice  of  the  company,  or  shall  misrepresent  or  omit 
to  communicate  any  circumstance  which  is  material  to  be. 
made  known  to  the  company,  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken  or  are  required  to 
undertake,  such  insurance  shall  be  of  no  force  : 

"2,  Goods  held  in  trust  or  on  commission  are  to  be 
insured  as  such,  otherwise  the  policy  will  not  extend  ta 
cover  such  properly : 

'*  3,  No  loss  or  damage  by  fire  occasioned  by  invasion, 
foreign  enemy,  civil  commotion,  or  any  military  or  usurped 
power  whatever,  will  be  made  good :  neither  will  this  com- 
pany be  answerable  for  loss  or  damage  on  stock  of  any 
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kitd^  occasioned  by  tlie  misapplication  of  fire-heat  while        1843. 
under  process  of  manufacture^  or  for  loss  or  damage  by  ex- 
plosion of  any  kind : 

"4.  Persons  insuring  property  at  this  office  must  give 
notice  of  any  other  insurance  made  by  or  on  their  behalf 
on  the  same  property^  whether  such  other  insurance  shall 
\ye  made  previous  or  subsequent  to  that  which  is  made  at 
this  office ;  and  such  other  insurance  is  to  be  indorsed  in 
the  policies  subscribed  on  behalf  of  this  company,  and  en- 
tered at  their  office,  otherwise  this  company  will  not  hold 
themselves  liable  to  pay  in  case  of  loss ;  and,  after  such  in- 
dorsement is  made,  this  company  will  pay  their  rateable 
proportion  of  any  loss  or  damage  by  fire  subsequently  sus- 
tained : 

"  5.  Leaseholders,  trustees,  mortgagees,  and  persons  en* 
titled  to  houses  and  buildings  in  reversion,  may  insure 
their  respective  interests  in  buildings,  provided  the  nature 
of  their  tenure  or  interest  therein  be  duly  specified ;  and 
this  office  will  fully  reinstate  all  damage  to  insured,  or  pay 
the  amount,  not  exceeding  the  sum  insured : 

^'  6.  Upon  the  death  of  any  person  insured  at  this  office, 
the  policy  and  interest  therein  may  be  continued  to  the 
heir,  executor,  or  administrator  respectively,  or  be  transfer- 
red to  the  person  who  shall  upon  such  death  be  entitled  to 
the  property  insured,  provided  such  heir,  executor,  or  ad- 
ministrator, or  other  person  so  entitled,  do  procure  his  or 
her  interest  therein  to  be  indorsed  on  the  policy  at  the 
office  of  this  company :  That  persons  changing  their  dwel- 
ling-houses«  shops,  or  warehouses  may  preserve  the  benefit 
of  their  policies,  if  the  nature  and  circumstances  of  the 
risk  insured  be  not  altered;  but,  in  all  such  cases,  the  po- 
licy is  not  to  be  considered  as  remaining  in  force  until  due 
notice  of  the  removal  or  alteration  be  given  at  the  office  of 
this  company,  and  the  same  to  be  allowed  by  indorsement 
to  be  made  by  the  authority  of  the  company  upon  the 
policy : 

'^  7.  All  persons  insured  by  this  company  who  shall  sus- 
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1^43.        tain  any  los8  or  danmge  by  fire  are  ferthiritli  to  gvm  notiee 
thereof  to  the  company  at  their  principal  office  in  liondon, 
and  as  soon  as  possible  afterwards  are  to  deliTer  in  aa  par- 
ticular an  account  of  their  loss  or  damage  as  t^KO  natise  of 
the  case  will  admit  of,  and  shall  make  proof  of  the  sftiue  by 
their  oath  or  affirmation,  and  produce  sueh  other  evidence 
as  the  directors  of  this  c(»npany  may  x^easoiuibly  reqmre; 
and,  until  such  affidavit,  affirmation,  and  aooooAt  soe  j^o- 
dttced,  the  amount  of  such  loss,  or  any  part  thereof,  shaD 
not  be  payable  or  recorerable ;  and,  if  there  appear  any 
fraud  in  the  claim  made  to  such  loss,  false  mwemrbag  or 
affirming  in  support  thereof,  the  claimant  shall  forteat  his 
chum  to  payment  thereof  by  virtue  of  this  poliegr : 

'^8.  Persons  insured  by  this  company,  and  who  may 
suffer  loss,  will  receive  their  indemnity  withoat  deduction 
or  discount ;  but,  in  every  case  of  loas^  the  company  will 
reserve  to  itself  the  right  of  reinstatement,  in  pcefeffwnoe  to 
the  payment  of  claims,  if  it  shall  judge  the  former  ooarae 
to  be  most  expedient : 

^'9.  If  any  diflSsience  or  ^Kspote  sbsU  arise  between  tte 
assured  and  the  company  touehing  the  amount  of  any  loss 
or  damage,  such  diffisrence  shall  be  submitted  te  arbitni' 
tors  indifferently  chosen,  whose  awaid  ia  writing  ahaU  be 
binding  to  all  parties : 

**  10.  Septennial  insurances :  Persons  ehusisg  to  insurtf 
for  seven  years  will  be  charged  for  six  years  only  ^  abo  Ibr 
any  number  of  years  less  than  seven  will  be  allowed  a  rt^ 
sonable  discount  both  upon  the  premium  and  duty : 

"  11.  Insurances  may  be  made  for  any  period  leas  than 
twelve  months : 

**  12.  No  insmranoe  proposed  to  Unn  company  is  to  bs 
considered  in  force  until  die  premium  and  duty,  or  a  de- 
posit on  account  thereof,  be  actually  paid.  No  receipts 
are  to  be  taken  for  any  premiums  of  insurance  but  such  as 
are  printed  and  issued  from  the  office,  and  witnessed  by 
one  of  the  clerks  or  agents  of  the  company : 

''IS.  China,  glass,  and  looking-glasses,  jewds,  watches. 
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trinkets^  medals^  and  other  curiosities,  prints  (not  in  trade),  I843. 
paintings,  drawings,  and  sculptures,  are  not  included  in 
any  insurance  unless  they  are  specified  in  the  policy,  ez^ 
cepting  when  insured  by  speeial  agreement  under  the  term 
'  personal  -propertj  of  every  description/  In  case  of  loss, 
not  more  than  lOL  will  be  allowed  on  any  on^  picture  or 
print,  unless  a  valued  catalogue  shall  have  been  previously 
S^ven  into  the  office : 

'^  *)ic*  AH  expenses  attending  the  removal  of  goods  in- 
aured  in  this  office  out  of  any  house  or  premises  on  fire,  or 
out  of  any  house  or  premises  adjoining  or  contiguous  to 
any  building  on  fire,  will  be  cheerfully  re-paid : 

^'  If  any  attempt  shall  be  made  to  burn  down  or  set  fire  to 
any  cotton,  lint,  flax,  or  worsted  mill,  or  any  other  buildings 
or  premises,  or  the  property  deposited  therein  or  thereupon, 
which  shall  be  assured  by  this  company;  or,  if  any  letter 
shall  be  received  by  or  come  to  the  knowledge  of  any  per- 
son or  persons  so  assured  by  this  company  in  respect  of 
such  null,  buildings,  premises,  or  property,  which  shall 
threaten  the  destruction  thereof,  it  shall  be  incombent 
up<m  such  person  or  persons  to  give  notice  of  soch  attempt, 
or  of  the  receipt  or  knowledge  of  such  letter,  at  the  prin- 
cipal office  in  London,  or  to  the  agent  through  whom  the 
assurance  was  effected,  within  seven  days  from  the  making 
of  such  attempt  or  of  the  receipt  or  knowledge  of  such 
letter;  and,  in  defftult  of  such  notice  being  given  as  afore- 
said, the  assurance  of  this  company  shall  forthwith  become 
void  and  of  no  effect — ^'  as  by  the  said  policy,  proposals, 
and  conditions,  reference  being  thereunto  had,  will  fully 
appear :  Averment,  that,  at  the  time  of  the  said  policy, 
to  wit,  on  the  day  and  year  first  aforesaid,  the  defend- 
ants were  members  and  three  acting  directors  of  the  said 
company,  and,  being  such  directors,  tken,  to  wit,  on  the 
day  and  year  first  aforesaid,  subscribed  their  hands  to 
the  said  policy,  and  thereupon  then,  to  wit,  on  the  day 
and  year  aforesaid,  in  consideration  of  the  premises,  and 
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1843«         that  the  plaintiffs^  at  the  request  of  the  defendants^  liad 
theiij  to  wit^  on  the  day  and  year  aforesaid,  paid   to  the 
said  company  the  said  sum  of  7/.  10^.  as  such  premimn 
as  aforesaid,  and  at  the  same  time  the  further  sum  of 
1/.  109.  for  stamp-duty  on  the  said  policy  for  the  commis- 
sioners of  the  stamp-duties,  according  to  the  acts  of  par- 
liament imposing  the  same,  the  defendants  promised  the 
plaintiffs  all  things  in  the  said  policy  of  insurance  pro- 
posals, and  conditions  on  the  part  of  the  said  company  to 
be  performed  and  fulfilled,  should  be  performed  and  fnl- 
filled :  That  they  the  plaintiffs,  at  the  time  of  the  making 
of  the  said  insurance,  to  wit,  on  the  day  and  year  first 
aforesaid,  caused  the  said  buildings  in  which  the  said  pro- 
perty then  was  deposited  respectively,  and  the  quality  and 
description  of  the  said  property,  to  be  truly  described  in 
the  said  policy,  to  wit,  by  the  descriptions  in  that  behalf 
aforesaid,  which  then  were  true  descriptions  thereof  re- 
spectively, and  were  then  descriptions  thereof  respectively 
as  the  said  buildings  and  property  respectively  then  really 
were,  and  did  not  misrepresent  or  omit  to  communicate 
any  circumstances  or  circumstance  which  then  were  or  was 
material  to  be  made  known  to  the  said  company  in  order 
to  enable  them  to  judge  of  the  risk  so  by  them  undertaken 
as  aforesaid :  That,  before  the  making  of  the  said  policy,  to 
wit,  on  the  day  and  year  first  aforesaid,  a  certain  other  as* 
surance  for  1000/.  was  made  on  the  same  property  in  a 
certain  other  office,  to  wit.  The  York  and  London  Insur- 
ance Company,  by  which  insurance  the  said  sum  of  1000/. 
was  apportioned  amongst  the  said  items  of  property  so  in- 
sured by  the  said  policy  in  the  same  amounts  and  propor- 
tions as  in  the  said  policy ;  and  that,  at  the  time  of  the 
making  of  the  said  policy,  to  wit,  on  the  day  and  year  first 
aforesaid,  the  plaintiffs  gave  notice  to  the  said  first-men- 
tioned company  of  the  said  other  assurance,  which  then 
was  and  from  thence  until  the  destruction  by  fire  herein* 
after  mentioned  continued  to  be  the  only  other  assurance 
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on  the  said  property^  or  any  part  thereof^  and  then  caused         18-13. 
the  said  other  assurance  to  be  and  the  same  then  was  in- 
dorsed on  the  said  policy  and  entered  at  the  ofSce  of  the 
said  first-mentioned  company :    That  they  had  at  all  times 
and  in  all  respects  performed  and  complied  with  the  said 
printed  proposals  and  conditions^  in  all  things  by  them  as 
such  assured  after  the  making  of  the  said  policy,  and  as 
such  intended  assured  before  the  making  of  the  said  policy, 
to  be  conformed  or  complied  with:     That  no  attempt 
was  made  to  bum  down  or  set  fire  to  the  property  so  in- 
sured in  the  said  policy  as  aforesaid,  or  the  buildings  in 
which  the  same  was  deposited,  or  any  or  either  of  them, 
and  no  letter  was  received  by  or  came  to  the  knowledge  of 
the  said  assured,  or  either  of  them,  in  respect  of  the  said 
property  or  any  part  thereof  so  assured  as  aforesaid,  threat- 
ening the  destruction  thereof  or  any  part  thereof,  or  the 
destruction  of  the  said  buildings  or  either  of  them :  That, 
at  the  time  of  the  making  of  the  said  policy,  and  from 
thence  until  and  at  the  time  when  the  said  property  was 
destroyed  by  fire  as  hereinafter  mentioned,  the  plaintiffs 
were  interested  in  the  said  assured  property  to  a  large 
amount,  to  wit,  to  the  amount  of  all  the  said  monies  in- 
sured on  the  said  property,  to  wit,  2000/.,  that  is  to  say, 
in  each  of  the  said  items  so  assured  in  double  the  amount 
of  the  proportion  of  the  sum  of  1000/.  so  by  the  said 
policy  insured  on  the  same ;  and  that,  at  the  time  of  the 
making  of  the  said  policy,  and  from  thence  until  the  time 
when  the  said  property  was  so  destroyed  by  fire  as  herein- 
after mentioned,  each  of  the  said  items  was  of  the  value  of 
the  aggregate  of  the  sums  insured  on  it  by  the  said  first- 
mentioned  company  and  by  the  said  secondly-mentioned 
company,  that  is  to  say,  of  the  value  of  double  the  amount 
of  the  portion  of  the  said  sum  of  1000/.  so  insured  as 
aforesaid  by  the  said  policy  on  the  said  item :  That,  after 
the  making  of  the  said  promise  by  the  defendants,  and 
after  the  making  of  the  said  indorsement  on  the  said  po- 
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licy  as  aforetaidi  and  the  enteriug  of  the  said  other  insnr- 
ance  at  the  said  office  of  the  said  first-mentioned  companj, 
and  while  the  phiintiffs  were  interested  in  the  said,  insmed 
property  as  aforesaid^  to  the  amiwmt  afimaaid,  and  whale 
the  said  poKcj  was  in  force^  and  the  insurance   therdij 
effected  was  in  continuance^  and  before  the   29th  of  Sq»- 
tember,  1841,  and  before  the  commencement  of  this  sni^ 
to  wit,  on  the  19th  of  June,  1841,  the  said  instuvd  pro- 
perty of  the  plaintiflb,  then  being  in  the  said  bnildinga  re- 
spectivelj  in  which  the  same  respectiTely  was  so  as  afiire- 
said  described  as  being,  was  burnt,  consumed,    and   de- 
stroyed by  fire  which  was  not  oocasicmed  hy   invaston^ 
foreign  enemy,  ciril  commotion,  or  any  military  or  usaip- 
ed  power  whatever,  or  by  the  misapplication  €i£  fire-heat 
while  under  any  process  of  manufacture,  or  by  asiy  ex- 
plosion of  any  kind,  whereby  the  plaintiffs  then  sostsdned 
damage  and  loss  to  a  large  amount,  to  wit,  to  the  amount 
of  all  the  monies  so  insured  by  the  said  first-mentioned 
company  and  by  the  said  secondly-mentioned  company,  to 
wit,  20002. ;  and  that  the  plaintiffi  did  forthwith  after  the 
said  loss  and  damage  was  so  sustained,  to  wit,  on  the  day 
and  year  last  aforesaid,  give  notice  of  such  loss  and  damage 
to  the  said   first-mentioned  company  at  their  principal 
office  in  London,  and  did  also  ddiver  in  to  the  said  first- 
aoentioned  company  at  the  said  office  as  soon  as  possible 
afterwards,  to  wit,  on  the  21st  of  January,  IMft,  as  par- 
ticular an  account  in  writing  of  their  said  loss  or  damage 
as  ihe  nature  of  ti&e  case  would  admit,  and  then  made 
proof  of  die  same  by  I2ieir  affirmation,  aeo(»ding  to  the 
said  proposals  and  conditions;  whereby  and  by  reason  of 
which  premises  the  capital  stock  and  fends  of  the  said 
fii8t*mentu)ned  company  became  liable  to  pay  to  the  plain- 
tiffs the  said  first-mentioned  company's  rateable  propor- 
tion of  die  said  loss  and  damage,  which  said  rateable  pit>- 
portion  then  was  a  large  sum,  to  wit,  the  m^le  of  the 
said  sum  of  1000/.,  or  to  reinstate  the  said  property ;  of  aH 
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wlitcfa  the  defendanta  and  the  said  company  then,  to  wit,        1843. 
on  the  day  and  year  last  aforesaid,  had  notice :    And, 
Although  the  fonda  of  the  aaid  first-mentioned  company 
whtti  they  had  such  notice,  to  wit,  oa  the  day  and  year 
\m9i  aforesaid,  were  sufficient  to  pay  such  rateable  propor- 
tion of  the  said  loss  or  damage  as  aforesaid,  or  to  reinstate 
the  said  property,  and  according  to  the  said  policy,  pro- 
posals, and  conditkms,  and  their  said  promise,  the  defend- 
ants oiq;ht  out  of  the  said  capital  stock  and  funds  then  to 
have  paid  the  aaid  mtedble  proportion  or  reinstated  the 
«aid  property :  yet  the  defendants  had  disregarded  their 
9Bid  promise,  in  thia,  that  the  said  rateable  proportion  had 
not,  nor  had  any  part  thereof,  been  paid  to  the  plaintiffs 
or  eitfafir  a£  them  oat  of  the  aaid  capital  stock  and  funds  of 
the  said  first-mentioned  company,  nor  had  the  said  pro- 
l»erty  or  any  part  thereof  been  reinatated ;  and  the  whole 
of  the  said  rateable  proportion  before  and  at  the  time  of 
the  oomnenoosient  of  the  suit  was  wholly  unpaid,  and  no 
part  of  the  said  property  was  then  reinatated,  contrary  to 
the  saidpramuie. 
There  was  also  a  count  upon  am  account  stated. 
The  defendants  pleaded— -first,  that  they  did  not  pro-  First  plea. 
■aiae  hi  maimer  and  form  aa  in  the  dedaratioB  waa  al- 
Jeged* 

Secondly— to  the  first  oonnt^-that  the  plaintiffs  were  Second  plea. 
not  interested  in  the  said  aaaured  property  in  manner  and 
&rm  aa  in  that  cooat  waa  alleged;  ocmduding  to  the 
oottutry. 

TUnBy^-4o  ibe  firat  counlr--4lMt  itm  plaiatiffs  did  not  Third  plea. 
jbrthwith  after  the  loaa  and  damage  in  the  said  count 
meatiooed  waa  ao  suataiaed  aa  therein  mentioned,  giwe 
itfytiee  of  aaeh  loss  and  damage  to  the  said  company  at 
their  principal  office  ia  London,  in  masner  and  form  aa 
in  the  aaid  count  was  alleged ;  conchiding  to  the  country. 

Fourthly — to  the  first  count — that  the  plaintiffs  did  Fourth  plea, 
not  aa  soon  as  poanble  after  the  said  loas  or  damage  waa 
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1843.  SO  sustained  as  in  the  said  first  count  mentioned^  or  as 
soon  as  possible  after  giving  notice  of  such  loss  or  damage 
as  in  the  said  first  count  mentioned,  deliver  in  as  particular 
an  account  in  writing  of  their  said  loss  or  damage  as  the 
nature  of  the  case  would  admit  of,  in  manner  and  form 
as  in  the  said  first  count  was  alleged ;  concluding  to  the 
country. 
Fifth  plea.  Fifthly — to  the  first  count — ^that,  before  and  at  the  time 

of  the  effecting  the  said  policy  in  the  said  first    <M>iuit 
mentioned,  and  before  and  at  the  respective  times  of  the 
plaintiffs'  proposing  to  effect  the  same,  and  of  the  defend- 
ants' making  the  said  promise  in  the  said  first  count  men- 
tioned, a  certain  implement  (other  than  a  common  fire- 
place), and  in  and  by  which  implement  heat  was  produced, 
to  wit,  a  furnace,  had  been  introduced  into  and  fixed  upon 
the  said  premises  wherein  the  said  loss  and  damage  hap- 
pened, for  the  purpose  of  being  used  therein,  and  at  the 
time  of  the  said  plaintiffs'  proposing  to  effect  the  said  in« 
surance,  and  from  thence  for  a  long  space  of  time,  to  wit, 
until  the  happening  of  the  said  loss  and  damage,  was  there 
used  therein,  with  the  privity  and  by  the  sufferance  of  the 
plaintiffs ;  and  that  the  circumstance  of  the  said  imple- 
ment having  so  as  aforesaid  been  introduced  into  and 
fixed  upon  the  said  premises  for  the  purpose  aforesaid,  and 
being  so  used  as  aforesaid,  was  at  the  time  of  the  effecting 
the  said  insurance  a  circumstance  material  to  be  made 
known  to  the  said  company,  in  order  to  enable  them  to 
judge  of  the  risk  they  were  required,  to  wit,  by.  the  said 
proposed  policy,  to  undertake :  nevertheless  the  said  phdn* 
tiffs  did  not  nor  would,  nor  did  nor  would  either  of  them, 
at  any  time  before  or  at  the  making  of  the  said  policy,  or 
before  the  making  of  the  said  promise  of  the  said  defend- 
ants in  the  said  first  count  mentioned,  communicate  to  the 
said  company  or  to  the  defendants,  or  any  of  them,  the 
circumstance  of  the  said  implements  having  so  as  aforesaid 
been  introduced  and  fixed  into  and  upon  the  said  premises, 
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or  used  thereon,  but  wholly  omitted  so  to  do,  and  the  said  1843; 
insurance  was  effected  without  any  notice  to  or  knowledge 
by  the  defendants  or  the  said  company  of  the  said  last- 
mentioned  circumstance;  whereby  the  said  policy  in  the 
said  first  count  mentioned,  and  the  said  insurance  so 
effected  as  aforesaid,  became  void — verification. 

Sixthly — to  the  first  count — ^that,  before  and  at  the  time  sixth  plea. 
of  the  making  of  the  said  policy  and  effecting  the  said  in- 
surance in  the  said  first  count  mentioned,  the  plaintiffs 
carried  on  upon  the  said  premises  wherein  the  said  loss 
and  damage  happened  a  certain  business,  to  wit,  the  busi- 
ness of  paper-makers,  and  used  the  said  premises  as  and 
for  a  paper  manufactory,  whereof  the  plaintiffs  at  the  time 
of  the  effecting  of  the  said  insurance  gave  notice  to  the 
said  company;  and  that  afterwards,  and  before  the  happen- 
ing of  the  said  loss  or  damage,  to  wit,  on  the  1st  of  April, 
1841,  the  plaintiffs  discontinued,  and  thence  until  the 
happening  of  the  said  loss  or  damage  did  discontinue,  to 
carry  on  the  said  business  upon  the  said  premises  or  to  use 
the  same  as  or  for  such  manufactory  as  aforesaid:  that 
thereupon  one  Henry  Butler,  by  the  sufferance  and  per- 
mission of  the  plaintiffs,  after  the  making  of  the  said  in- 
surance, and  before  the  happening  of  the  said  loss  or 
damage,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
from  thence- until,  and  at  the  time  of  the  happening  of  the 
said  loss  or  damage,  carried  on  in  and  upon  the  said  pre- 
mises, and  near  to  the  said  insured  property,  a  certain 
hazardous  trade  not  carried  on  therein  or  thereon  at  the 
time  of  the  effecting  of  the  said  insurance,  to  wit,  the  trade 
of  a  cleaner  and  dyer  of  cotton-waste,  to  wit,  for  the  pur- 
pose of  making  cotton  wadding,  whereby  the  risk  of  the 
said  insured  property  becoming  damaged  by  fire,  after  the 
effecting  of  the  said  insurance  and  before  the  said  loss  or 
damage  was  so  sustained  as  in  the  said  first  count  men- 
tioned, became  greatly  increased :  that  the  carrying  on  the 
said  hazardous  trade  in  and  upon  the  said  premises  during 
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1843.        all  the  time  aforesaid  was  a  ciroamatance  material  to  be 
made  known  to  the  said  company,  in  order  to  enable  them 
to  judge  of  the  risk  they  had  so  undertaken  aA  in  the  said 
first  count  mentioned;  but  that  as  well  the   plain tiflh  as 
the  said  Henry  Butler  at  all  times  until  the   happening 
of  the  said  loss  or  damage  omitted  to  commanicate  the 
same  to  the  said  company,  nor  had  the  said  company  or 
the  defendants  at  any  time  before  the  happening^  of  the 
said  loss  or  damage  any  notice  or  knowledgethat  the  aaid 
hasardous  trade  was  so  carried  on  in  and  upon  the  aaid 
premises,  or  that  the  said  risk  was  so  increased  as  afore- 
said: and  that,  by  means  c^  the  premises  in  that  plea 
m^itioned,  the  said  policy  and  the  said  insuraace  in  the 
said  first  count  mentioned  became  void — ^rmfication. 
Serenth  plea.         Seventhly — to  the  first  count — that,  after  the  makin^r  of 
the  said  policy  and  effecting  of  the  said  insurance  in  the 
said  first  count  mentioned,  and  before  the  happening'  of 
the  said  loss  or  damage  in  the  said  first  count  mentioned, 
to  wit,  on  the  Ist  of  April,  1841,  and  on  divers  other  days 
and  times  between  that  day  and  the  happening  of  the  said 
loss  or  damage,  divers  large  quantities,  to  wit,  ten  tons^  of 
cotton- waste  (being  respectively  hazardous  articles  within 
the  true  intent  and  meaning  of  the  said  conditions  in  the 
said  policy  mentioned,  and  in  the  said  first  count  of  the 
declaration  referred  to),  were  deposited,  with  the  know- 
ledge and  consent  of  the  plaintiffs,  in  the  said  premises 
wherein  the  said  loss  or  damage  happened,  and  remained 
and  were  so  deposited  therein  at  the  time  of  the  happening 
of  the  said  loss;  and  that  the  depositing  of  the  said  hasard- 
ous articles  in  the  said  premises  in  manner  aforesaid  greatly 
increased  the  risk  of  the  said  insured  property  being  da- 
maged by  fire,  and  was  during  all  the  time  aforesaid  a  cir- 
cumstance material  to  be  made  known  to  the  said  company 
in  order  to  enable  them  to  judge  of  the  risk  they  had  un- 
dertaken :  nevertheless  the  plaintiffs  did  not  at  any  time 
communicate  the  circumstance  to  the  said  company,  nor 
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had  the  said  company, any  notice  thereof  until  the  hap-  i84d. 
pening  of  the  said  damage  or  loss^  and  the  said  cotton-waste 
remained  from  thence  continually  until  the  loss  and  da- 
mage in  the  said  count  mentioned  upon  the  said  buildings 
with  the  knowledge  and  consent  of  the  plaintiffs,  but  with- 
out the  knowledge  or  consent  of  the  said  company ;  whereby 
and  by  means  of  which  said  premises  in  this  plea  mentioned, 
the  risk  undertaken  by  the  said  company  was  during  all  the 
time  aforesaid  increased — verification. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  and  Replications, 
fourth  pleas,  and  replied  de  injuria  to  the  fifth,  sixth,  and 
seventh. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Hilary  Term.  The  facts  that  appeared 
in  evidence  were  as  follow : — ^The  plaintiff  Pim,  in  No- 
vember, 1840,  carried  on  the  business  of  a  paper-maker 
in  Bemers  Street,  Commercial  Boad,  and  on  the  12th  of 
that  month  effected  an  insurance  with  the  Imperial  In- 
surance Company  upon  the  property  and  subject  to  the 
conditions  mentioned  in  the  declaration.  The  plaintiff 
Bogers  was  the  mortgagee  of  the  premises.  About  four 
months  after  the  date  of  the  policy,  Pim  got  into  difScul- 
ties,  and  ceased  to  carry  on  his  trade  of  a  paper-maker 
upon  the  premises.  After  Pim  had  ceased  to  carry  on  the 
business,  one  Henry  Butler  came  upon  the  premises,  but 
under  what  circumstances  did  not  appear,  and  brought 
a  large  quantity  of  cotton-waste,  which  was  cleaned  and 
dyed  there.  Some  of  this  was  in  the  mill  at  the  time  of 
the  fire;  but  there  was  no  evidence  to  shew  that  the  fire 
was  occasioned  by  it,  though  several  witnesses  proved  that 
it  is  a  material  that  is  very  liable  to  spontaneous  ignition,  and 
therefore  the  offices  will  not  insure  premises  where  it  is 
kept  or  used.  On  the  other  hand,  there  was  evidence  to 
shew  that  it  was  an  article  extensively  used  in  the  manu- 
facture of  paper.  It  appeared  that  Butler  was  the  brother 
in  law  of  the  plaintiff  Pim.    The  circumstance  of  cotton- 
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1843.        waste  being  cleaned  and  dyed  upon  the  premises  was  not 
communicated  to  the  company. 

The  claim  arose  upon  the  last  item  in  the  policy,  tie. 
**  three  paper-engines,  fly-wheel,  with  machinery  belonging 
thereto,  including  fixtures,  in  mill-house  A.'' 

On  the  part  of  the  plaintiffs  it  was  insisted  that  there 
was  no  evidence  to  shew  that  Butler  c»Eime  upon  the  pre- 
mises and  used  them  in  the  manner  stated  with  the  suflPer- 
ance  and  permission  of  the  plaintiffs  or  either  of  them, 
and  therefore  that  the  sixth  and  seventh  pleas  were  not 
proved. 

For  the  defendants  it  was  insisted  that  there  was  evidence 
to  warrant  the  jury  in  inferring  that  the  premises  were  used 
by  Butler  in  the  manner  described  with  the  knowledge  and 
consent  of  Pim;  and  that  the  omission  to  disclose  the  al- 
teration to  the  company  avoided  the  policy. 

His  lordship  gave  no  opinion  upon  the  sixth  and  seventh 
pleas,  but  left  the  whole  facts  to  the  jury,  telling  them  with 
reference  to  these  two  pleas  that  the  questions  for  their 
consideration  were^  whether  Butler  came  upon  the  pre- 
mises and  carried  on  the  supposed  hazardous  trade  there- 
on by  the  sufferance  and  permission  of  the  plaintiff,  and 
whether  the  trade  so  carried  on  by  Butler  was  of  a  more 
hazardous  description  than  that  which  was  carried  on  upon 
the  premises  at  the  time  the  policy  was  effected. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  the  first 
five  issues^  and  for  the  defendants  on  the  sixth  and  seventh: 
there  was  no  assessment  of  damages^  the  sixth  and  seventh 
pleas  going  to  the  whole  cause  of  action. 

Channell,  Seijeant,  for  the  plaintiffs,  in  Easter  Term  last, 
obtained  a  rule  calling  upon  the  defendants  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial  had, 
or  why  judgment  should  not  be  entered  for  the  plaintiffs 
non  obstante  veredicto  on  the  sixth  and  seventh  issues,  or 
why  a  venire  de  novo  should  not  issue.— In  support  of  the 
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second  alternative  he  mainly  relied  upon  Shaw  v.  Roberts,        1843. 
1  N.  &  P.  279,  6  Ad.  &  E.  75.  "TliT" 


Manning,  Serjeant  (F.  Robinson  was  with  him),  now 
shewed  canse. — ^There  is  no  ground  for  objection  to  the 
finding  of  the  jury  upon  the  sixth  and  seventh  issues.  It 
appeared  that  after  Pim  by  reason  of  his  difficulties  was 
compelled  to  abandon  the  mill  and  premises^  Butler,  his 
brother  in  law,  came  there,  bringing  upon  the  premises  a 
large  quantity  of  cotton-waste  for  the  purpose  of  cleaning 
and  dying  it:  the  substantial  issue  upon  the  sixth  and  se- 
venth pleas  was,  whether  or  not  this  new  trade,  which  was 
proved  to  be  extremely  hazardous,  from  the  liability  of  the 
article  to  spontaneous  ignition,  was  so  carried  on  by  Butler 
with  the  sufferance  and  permission  of  the  plaintiffs.  In 
7%e  King  v.  Pedley,  3  N.  &  M.  627,  1  Ad.  &  E.  822,  it 
was  held,  that,  where  a  landlord  lets  premises,  the  natural 
consequence  of  the  regular  use  of  which  is  that  they  will 
become  a  nuisance  unless  properly  attended  to,  he  is  liable 
if  they  afterwards  become  a  nuisance  by  such  regular  use: 
the  landlord  ought,  in  such  case,  either  to  stipulate  with 
his  tenants  that  they  will  do  that  which  is  necessary  to 
prevent  the  premises  firom  becoming  a  nuisance,  or  to 
reserve  to  himself  the  power  of  entering  for  the  purpose. 
So,  here,  Pim  having  impliedly  engaged  that  no  hazardous 
trade  should  be  carried  on  upon  the  premises,  he  was 
bound  to  take  care  that  no  person  coming  there,  whether 
as  tenant  or  as  guest,  should  d.o  anything  to  infringe  his 
contract.  Though  there  was  no  direct  evidence  that  that 
which  was  done  by  Butler  was  done  with  the  knowledge  of 
Pim,  there  were  circumstances  whence  the  jury  might 
properly  infer  it.  If  Butler  had  been  a  mere  stranger, 
Pim  would  have  been  equally  bound  to  see  that  his  contract 
with  the  company  was  not  vitiated  by  his  carrying  on  a 
hazardous  trade  upon  the  premises — assuming  always  that 
the  party  was  not  a  mere  wrongdoer.     Then,  as  to  the 
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1843.        sufficiency  of  the  sixth  and  seventh  issues — ^the  question  i% 
pj^  whether  the  carrying  on  a  hazardous  trade  upon  the  jne* 

V.  mises  with  the  sufferance  and  permission  of  the  assured, 

and  without  notice  thereof  to  the  insurersy    avoids   the 
policy.    By  the  general  law,  the  party  insured  is  hound 
to  communicate  to  the  insurers  any  circumstances  that 
may  affect  his  position.    And  by  the  conditions  indorsed 
on  this  policy  there  is  an  express  provision  to  that  eflect. 
The  material  parts  of  the  conditions  are  as  follow : — ^*  In 
the  insurance  of  premises  which  contain  any  steam-engine^ 
stove,  coakd,  kiln,  or  other  implement  in  or  by  which  heat 
is  produced  (common  fire-places  excepted),  the  constmction 
and  circum^ances  of  the  same  must  be  particulaily  de- 
scribed at  the  time  of  effecting  the  insurance;  or,  if  subse- 
quently introduced,  due  notice  must  be  given  to  the  com- 
pany, and  the  same  allowed  by  them,  otherwise  the  policy 
will  be  void;  or,  if  more  than  i  cwt.  of  gunpowder  shall  be 
deposited  at  any  one  time  in  any  premises  on  or  in  which 
an  insurance  is  effected,  such  insurance  shall  also  be  void. 
In  the  insurance  of  goods,  wares,  or  merchandise,  the 
building  or  place  in  which  the  same  are  deposited  is  to  be 
described — ^the  quality  and  description  of  such  goods — also 
whether  any  hazardous  trade  is  carried  on  or  any  hazardous 
articles  deposited  therein:  and,  if  any  person  or  persons 
shall  insure  his  or  their  buildings  or  goods,  and  shall  cause 
the  same  to  be  described  otherwise  than  as  they  really  aie, 
to  the  prejudice  of  the  company,  or  shall  misrepresent  or 
omit  to  communicate  any  circumstance  which  is  maierial  to 
be  made  knoum  to  the  company,  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken  or  are  required  to 
undertake,  such  insurance  shall  be  of  no  force/'    K,  there- 
fore, any  alteration  take  place  in  the  premises  or  in  the 
trade  carried  on  therein  during  the  current  year  of  the 
insurance,  whereby  the  risk  of  the  insurers  is  increased, 
and  the  assured  omit  to  communicate  the  fact  to  the  com^ 
pany,  the  policy  is  avoided.   [Matde,  J. — The  sixth  plea 
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does  not  allege  that  a  reasonable  time  for  communicating  iB48. 
to  the  company  the  alteration  in  the  occupation  of  the 
premises  had  elapsed  before  the  happening  of  the  loss: 
consistently  with  this  plea  there  may  hare  been  an  actual 
communication  of  the  circumstance  as  soon  as  it  could 
possibly  be  made.]  That  might  have  been  a  formidable 
objection  if  presented  on  special  demurrer:  but,  the 
plaintiffs  having  pleaded  over,  it  must  now  be  taken  that 
the  assured  omitted,  that  is,  neglected,  to  make  the  required 
communication  within  a  reasonable  time;  the  word  must 
be  understood  in  the  same  sense  in  the  plea  and  in  the 
condition.  [The  learned  Serjeant  was  proceeding  to  argue, 
that,  in  the  event  of  his  failing  to  sustain  the  sixth  and 
seventh  pleas,  the  defendants  were  entitled  to  a  new  trial, 
the  verdict  being  against  the  evidence  as  to  the  other  issues. 
But  ChanneU,  Serjeant,  interposed,  objecting,  on  the  au- 
thority of  Deacon  v.  Stodhart,  2  Scott,  N.  R.  357,  that 
the  defendants  should  have  obtained  a  cross-rule  for  that 
purpose  within  the  time  allowed  by  the  practice  of  the 
Court,  or  at  all  events  should  have  obtained  the  leave  of 
the  Court  to  ingraft  it  upon  the  plaintiffs'  rule.  The  Court 
held  the  objection  to  be  well  founded:  and  see  p.  1010.] 

Chamiett  and  Byles^  Seijeants  {E.  Jame^  was  with  diem)>. 
in  support  of  the  rule. — The  sixth  and  seventh  pleas  do  not 
affect  to  set  up  any  defence  founded  upon  the  general  law 
of  insurance :  neither  do  they  point  to  any  misr^resenta* 
tion  or  suppression  or  concealment  at  the  time  of  effecting 
the  policy;  nor  do  they  suggest  fraud.  And  as  to  the 
conditions,  it  is  the  duty  of  the  insurance  office,  as  was 
observed  by  Tindal>  C.  J.,  in  the  case  of  Borradaile  v. 
Hunter,  5  Scott,  N.  B.  418,  so  to  word  their  conditions  as. 
not  to  leave  them  open  to  doubt.  Here,  there  is  no  pro- 
vision, as  is  usual  in  policies  of  insurance,  for  the  indorse- 
ment of  alterations  of  which  the  company  receive  notice. 
That  branch  of  the  first  condition  upon  which  the  question 
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1843.        in  this  case  depends  clearly  has  relation  to  the  time  of 
effecting  the  insurance^  and  not  to  anything  that  may  take 
place  afterwards.    The  policy,  it  is  to  be  observed^  is  re- 
newable each  year :  and  therefore  the  words  irhich  alone 
are  calculated  to  raise  any  doubt — ^in  order  to  enable 
them  (the  company)  to  judge  of  the  risk  they  have  under- 
taken"{53) — will  receive  sufficient  effect  by  holding  them 
to  apply  to  the  time  of  the  renewal  of  the  policy.      Skaw 
v.  Roberts,  1  N.  &  P.  279,  6  Ad.  &  E.  75,  is   precisely  in 
point.     The  question  there  arose  upon  the  third  and  sixth 
conditions :  the  third  was — "  Persons  insuring  shall  forfeit 
their  right  to  the  sums  secured  by  their  policies,  unless  the 
buildings  insured  or  containing  the  goods  insured  be  accu- 
rately described,  the  trades  carried  on  therein  specified,  and 
the  nature  of  the  property  correctly  stated,  so  that  it  may 
be  placed  under  proper  classes,  and  charged  at  the  appro- 
priate rates  of  premium;  and,  if  a  building  containing 
any  stove  or  oven  (used  in  the  process  of  manufiuTtiire), 
kiln,  furnace,  or  steam-engine,  or  any  process  of  fire-beat 
be  carried  on  therein  other  than  the  ordinary  risk  of.  com- 
mon fires  in  private  houses,  the  same  must  be  notified  in 
the  policy,  or  it  will: be  void  in  respect  of  such  buildings 
-  and  the  goods  therein.''    And  the  sixth  was,  that, ''  if  any 
alteration  or  addition  be  made  in  or  to  the  buildings  or  the 
covering  of  any  premises  insured,  or  in  which  any  insured 
property  is  contained,  or  the  risk  of  fire  to  whidi  such 
building  is  exposed  be  by  any  means  increased,  or  if  any 
furniture  or  goods  be  removed  into  other  premises,  such 
alteration,  addition,  increase  of  risk,  or  removal  must  be 
immediately  notified,  and  allowed  by  indorsement  on  the 
policy  (the  indorsement  being  duly  made  and  signed  by  one 
of  the  society's  secretaries  or  agents),  otherwise  the  insur- 


(53)  If  the  argument  utged  on  mnnicate  avoids  the  policy  ab  ini- 
the  part  of  the  office  be  well  found-  tio,  they  have  not  undertaken  the 
ed,  viz.  that  the  omission  to  com-      risk. 
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anoe  as  to  such  buildings  or  goods  will  be  void/'    A  kiln        1843. 
used  for  drying  com,  being  part  of  the  premises  insured,  was 
used  npon  one  occasion  for  drying  some  bark,  a  more  dan- 
gerous process ;  and  the  premises  then  took  fire,  and  were 
biumed  down :  and  it  was  held  that  the  assured  was  enti- 
tled to  recover,  for  that  the  conditions  had  reference  to 
some  permanent  alteration  of  the  buildings,  or  of  the  mode 
of  carrying  on  business,  and  not  to  a  single  instance  like 
that  in  question.     Lord  Denman,  in  delivering  the  judg- 
ment of  the  Court,  there  says :  ''  It  was  proved  at  the  trial 
that  a  much  higher  premium  was  regularly  exacted  by  in- 
surance offices  for  a  bark-kiln  than  for  a  malt-kiln.    The 
argument  therefore  was,  that  the  premises  were  not  truly 
described  in  the  policy,  or  that  the  trade  carried  on  there 
had  been  altered  at  the  time  of  the  fire,  without  notice  to 
the  insurance  office.     We  are,  however,  of  opinion  that 
neither  of  the  conditions  applies  to  this  case.     The  third 
condition  points  to  the  description  of  the  premises  given  at 
the  time  of  insuring,  and  that  description  was  in  this  in- 
stance perfectly  correct.    Nothing  which  occurred  after- 
wards, not  even  a  change  of  business,  could  bring  the  case 
within  that  condition,  which  was  fully  performed  when 
the  risk  first  attached.     The  sixth  condition  points  at  an 
alteration  of  business  as  something  permanent  and  habit- 
ual ;  and,  if  the  plaintiff  had  either  dropped  his  business 
of  com  drying  and  taken  up  that  of  bark  drying,  or  added 
the  latter  to  the  former,  no  doubt  the  case  would  have 
been  within  that  condition.     Perhaps  if  he  had  made  any 
charge  for  drying  this  bark,  it  might  have  been  a  question 
for  the  jury  whether  he  had  done  so  as  a  matter  of  business, 
and  whether  he  had  not  thereby,  although  it  was  the  first 
instance  of  bark  drying,  made  an  alteration  in  his  business 
within  the  meaning  of  that  condition.     But,  according  to 
the  evidence,  we  are  clearly  of  opinion  that  no  such  ques- 
tion arose  for  the  consideration  of  the  jury,  and  that  this 
single  act  of  kindness  was  no  breach  of  the  sixth  condition. 
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1843.       The  case  of  Dob^on  v.  Satheby,  M.  &  M.  90,  was  decided  by 
Lord  Tenterden  upon  the  same  principle^  and  is  an  aathor- 
ity  nearly  in  point  npon  this  part  of  the  case.      No  clanse 
in  this  policy  amounts  to  an  express  warranty  that  nothing 
but  com  should  ever  be  dried  in  the  kiln^  and  there  are  no 
facts  or  rule  of  construction  from  which  an  implied  war- 
ranty  can  be  raised.    Neither  does  the  principle  on  which 
a  deviation  puts  an  end  to  a  marine  insuranoe^  viz.  that  the 
risk  insured  against  is  not  the  same  as  that  incnrred,  and 
that  the  insured  have  no  right  to  vary  it,  apply  to  the  pre- 
sent case*    This  policy,  by  the  sixth  condition,  eiq>ies8lf 
provides  for  such  alterations  or  deviations  as  the  parties 
deem  material :  for  the  reasons  already  given,  we  think 
that  the  facts  of  this  case  do  not  bring  it  within  that  con* 
dition,  and  anything  short  of  that  cannot  be  consideied  as 
an  alteration  or  deviation  under  this  contract.      One  arga- 
ment  more  remains  to  be  noticed,  vi^.  that  the  loss  here 
arose  from  the  plaintiff's  own  negligent  act,  in  allowing  the 
kiln  to  be  used  for  a  purpose  to  which  it  was  not  adapted. 
There  is  no  doubt  that  one  of  the  objects  of  insurance 
against  fire  is,  to  guard  against  the  negligence  of  servants 
and  others;  and  thei^fore  the  simple  fact  of  negligence 
has  never  been  held  to  constitute  a  defence :  but  it  is  ar> 
gued  that  there  is  a  distinction  between  the  negligence  of 
servants  or  strangers  and  that  of  the  assured  himself.   We 
do  not  see  any  ground  for  such  a  distinction,  and  are  of 
opinion,  that,  in  the  absence  of  all  fraud,  the  proximate 
cause  of  the  loss  only  is  to  be  looked  to.''    The  absence  of 
an  allegation  that  there  was  a  reasonable  time  for  giving 
notice  after  the  alteration  and  before  the  happening  of  the 
loss,  is  also  a  fatal  objection  to  these  pleas.     [Maule,  J. — 
In  that  view,  the  omission  to  communicate  is  an  immaterial 
allegation.]     As  to  the  evidence:  there  clearly  was  not 
enough  to  warrant  the  jury  in  inferring  that  the  plaintiffs 
had  any  knowledge  that  Butler  was  in  the  mill,  or  of  the 
use  he  was  making  of  it.     [The  learned  Serjeants  were 
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proceeding  with  their  argument^  when  the  Court  inter-         1843. 
posed.] 

TiNDAL^  C.  J. — ^It  appears  to  me  that  the  plaintiffis  are 
entitled  to  judgment  non  obstante  veredicto  on  the  sixth 
and  seventh  issaes.  The  sixth  plea  states^  that^  before  and  at 
the  time  of  the  making  of  the  policy  and  effecting  the  insur- 
ance in  the  first  count  mentioned^  the  plaintiffs  carried  on- 
upon  the  premises  wherein  the  loss  happened  the  business 
of  paper-makers,  and  used  the  said  premises  as  and  for  a 
paper  manufactory,  whereof  they  at  the  time  of  effecting 
the  insurance  gave  notice  to  the  company;  that  after- 
wards the  plaintiffs  discontinued  to  cany  on  the  said  busi-- 
ness  upon  the  premises  or  to  use  the  same  as  or  for  such 
manufactory;  that  thereupon  one  H.  Butler,  by  the  suf- 
ferance and  permission  of  the  plaintiffs,  after  the  making 
of  the  insurance  and  before  the  happening  of  the  loss, 
and  from  thence  until  and  at  the  time  of  the  happening  of 
the  loss,  carried  on  in  and  upon  the  said  premises,  and 
near  to  the  said  insured  property,  a  certain  hazardous 
trade  not  carried  on  therein  or  thereon  at  the  time  of  the 
effecting  of  the  said  insurance,  to  wit,  the  trade  of  a 
cleaner  and  dyer  of  cotton-waste,  to  wit,  for  the  purpose 
of  making  cotton  wadding,  whereby  the  risk  of  the  in*- 
sured  property  becoming  damaged  by  fire  after  the  effect- 
ing of  the  said  insurance  and  before  the  loss  became 
greatly  increased ;    that  the  carrying  on  of  the  said  ha- 
zardous trade  in  and  upon  the  premises  during  all  the  time 
aforesaid  was  a  circumstance  material  to  be  made  known 
to  the  company,  in  order  to  enable  them  to  judge  of  the 
risk  they  had  so  undertaken  as  in  the  first  count  mentioned^ 
but  that  as  well  the  plaintiffs  as  the  said  H.  Butler,  at  all 
times  until  the  happening  of  the  loss,  omitted  to  communi* 
cate  the  same  to  the  said  company,  nor  had  the  company 
or  the  defendants  at  any  time  before  the  happening  of 
the  loss  any  notice  or  knowledge  that  the  said  hazardous 
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1843.        trade  waa  so  carried  on  in  and  upon  the  said  premiaea,  or 
that  the  said  risk  was  so  increased  as  aforesaid  ;  and  that  by 
means  of  the  premises  in  this  plea  mentioned  the  said  policj 
and  the  said  insurance  in  the  said  first  coant  mentioned 
became  void.     And  the  seventh  plea  states^  that^  after  the 
making  of  the  policy  and  effecting  of  the  insurance  in  the 
first  count  mentioned^  to  wit,  on  be,  and  on  diyera  other 
days  and  times  between  that  day  and  the  happening^  of  the 
said  loss  or  damage,  divers  large  quantities  of  cotton-waste 
(being  respectively  hazardous  articles  within   the  trae  in- 
tent and  meaning  of  the  conditions  in  the  policy  mentioned 
and  in  the  first  count  referred  to)  were  deposited  with  the 
knowledge  and  consent  of  the  plaintiffs  in  the  said  premises 
wherein  the  loss  happened,  and  remained  and  -were  so  de- 
posited therein  at  the  time  of  the  happening  of  the  said 
loss;  that  the  depositing  of  the  said  hazardous  articles  in  the 
said  premises  in  manner  aforesaid  greatly  increased  the 
risk  of  the  said  insured  property  being  damaged  by  fire, 
and  was  during  all  the  time  aforesaid  a  circumstance  ma- 
terial to  be  made  known  to  the  company  in  order  to  enaUe 
them  to  judge  of  the  risk  they  had  undertaken :  neverthe- 
less, the  plaintiffs  did  not  at  any  time  communicate  the 
said  circumstance  to  the  said  company,  nor  had  the  said 
company  any  notice  thereof  until  the  happening  of  the  said 
damage ;  and  the  said  cotton-waste  remained  from  thence 
continually  until  the  loss  and  damage  in  the  first  count 
mentioned  upon  the  said  buildings,  with  the  knowledge 
and  consent  of  the  plaintiffs,  but  without  the  knowledge  or 
consent  of  the  company,  whereby  and  by  means  of  which 
said  premises  in. that  plea  mentioned  the  risk  undertaken 
by  the  company  was  during  all  the  time  aforesaid  increased. 
It  appears  to  me,  upon  general  principles,  that  a  policy  of 
insurance  is  not  rendered  void  by  an  alteration  in  the  use 
to  which  the  premises  are  put  after  the  execution  of  the 
policy.     And  the  case  of  Shaw  v.  Roberts,  1  N.  &  P.  279, 
6  Ad.  &  E.  75,  appears  to  me  to  be  a  sufficient  authority 
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for  that  position.    If,  therefore,  this  policy  be  avoided,  it        1843, 
must  be  so  avoided  by  reason  of  that  which  is  contained  in 
the  first  condition :  and  we  have  to  consider  whether  this 
condition  applies  to  the  state  of  things  existing  at  the  time 
of  the  effecting  the  policy  or  at  a  subsequent  period.     It 
seems  to  me  that  it  is  confined  to  the  time  of  the  execution 
of  the  policy.     In  the  first  place,  it  seems  not  to  be  very 
reasonable  that  the  policy  should  be  avoided  by  a  subse- 
quent alteration  in  the  trade  carried  on  upon  the  premises. 
How  can  an  alteration  which  takes  place  in  the  enjoyment 
of  the  premises  after  the  execution  of  the  policy  be  a  cir- 
cumstance material  to  be  made  known  to  the  company  in 
order  to  enable  them  to  judge  of  the  risk  they  have  under- 
taken ?    It  can  only  apply  to  the  state  of  circumstances  ex- 
isting anterior  to  the  effecting  of  the  insurance.    There  is 
a  material  distinction  between  a  misdescription  or  conceal- 
ment at  the  time  of  the  execution  of  the  policy,  and  the 
omission  to  communicate  an  alteration  that  is  made  after 
the  policy  has  attached.    The  first  condition  begins  with 
stating  that  **  persons  desirous  to  make  insurance   on 
buildings  are  to  deliver  into  the  ofiice  the  following  par- 
ticulars, viz.  of  what  materials  the  walls  and  roof  of  each 
building  intended  to  be  insured  are  composed — where  si- 
tuated— whether  the  same  be  occupied  as  shops,  or  how 
otherwise — also  whether  adjoining  to  or  in  the  risk  of  any 
building  or  place  in  which  any  hazardous  trade  is  carried 
on.''     It  then  goes  on  to  provide  that  ''  houses  not  duly 
separated  by  party-walls  are  deemed  brick  and  timber,'' 
and  that ''  all  manufactories  which  contain  furnaces,  kilns, 
stoves,  coakels,  ovens,  or  otherwise  use  fire-heat,  are  charge- 
able at  additional  rates ;"  and  further,  that,  "  in  the  in- 
surance of  premises  which  contain  any  steam-engine,  stove, 
coakel,  kiln,  or  other  implement  in  or  by  which  heat  is 
produced  (common  fire-places  excepted),  the  construction 
and  circumstances  of  the  same  must  be  particularly  de- 
scribed at  the  time  of  effecting  the  insurance :"  and  then. 
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1843.  foreseeing  that  alterations  may  be  made  after  the  execution 
of  the  policy^  it  proceeds — '^  or^  if  subsequently  introduced, 
due  notice  mnst  be  given  to  the  company,  and  the  same 
allowed  by  them,  otherwise  the  policy  will  be  void;  or  if 
more  than  ^  cwt.  of  gunpowder  shall  be  deposited  at  any 
one  time  in  any  premises  on  or  in  which  an  insurance  is 
effected,  such  insurance  shall  also  be  void/'  There  is  a 
specific  declaration  that  the  introduction  of  any  steam- 
engine,  stove,  or  other  implement  in  or  by  which  heat  is 
produced  after  the  execution  of  the  policy  will  avoid  it, 
unless  notice  thereof  be  given  to  and  allowed  by  the  com- 
pany. Then  comes  the  clause  upon  which  the  question 
more  immediately  anses : — "  In  the  insurance  of  goods, 
wares,  or  merchandize,  the  building  or  place  in  which  the 
same  are  deposited  is  to  be  described,  the  quality  and  de- 
scription of  such  goods,  ako  whether  any  hazardous  trade 
is  carried  on  or  any  hazardous  articles  deposited  therein. 
And,  if  any  person  or  persons  shall  insure  his  or  their  build- 
ings or  goods,  and  shall  cause  the  same  to  be  described 
otherwise  than  as  they  really  are,  to  the  prejudice  of  the 
company,  or  shall  misrepresent  or  omit  to  communicate 
any  circumstance  which  is  material  to  be  liiade  known  to 
the  company  in  order  to  enable  them  to  judge  of  the  risk 
they  have  undertaken  or  are  required  to  undertake,  such 
insurance  shall  be  of  no  force.''  It  is  obvious  that  the 
whole  of  this  must  apply  itself  to  the  state  of  circum- 
stances existing  at  the  time  of  the  execution  of  the  policy, 
but  for  the  last  words ;  and  I  cannot  but  think  that  the 
observation  of  my  Brother  Channell  shews  that  those  last 
words  apply  only  to  the  time  of  the  making  of  the  po- 
licy, and  that  the  condition  does  not  contemplate  anything 
taking  place  at  a  subsequent  period,  except  where  specially 
provided.  Upon  these  grounds,  it  seems  to  me  that  the 
sixth  plea,  which  is  framed  on  the  supposition  that  the  first 
condition  had  reference  to  a  state  of  circumstances  arising 
after  the  execution  of  the  policy,  and  also  the  seventh  plea. 
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'whicli  does  not  materially  differ  from  the  sixths  can  neither        1843. 
of  them  be  supported^  not  having  brought  the  case  within  the 
311st  meaning  of  that  condition.  With  respect  to  the  aUega- 
tion  of  notice  it  is  unnecessary  at  present  to  say  anything. 

CoLTMAN^  J. — I  am  of  the  same  opinion.    Apart  from 
tlie   conditions,  there  is  no  ground  for  saying  that  the 
policy  is  avoided  by  the  alteration  in  the  business  carried 
on   upon  the  premises.    The  description  of  property  in- 
sured by  the  policy  in  question  is  as  follows : — ^'  Paper-ma- 
cliine,  stuff-chesty  and  all  gear  work  communicating  there- 
to   belonging,  including  fixtures  in   the    machine-house 
marked  G.  in  surveyor's  report  -f^,  including  60/.  on  a 
small  engine  therein,  500/.;  steam-engine  in  engine-house 
B.,  150/. ;  three  papCT-engines,  fly-wheel,  with  machinery 
belonging  thereto,  including  fixtures  in  mill-house  A., 
850/.^'     I  cannot  conceive  that  the  circumstance  of  the 
premises  being  subsequently  used  for  carrying  on  therein 
the  trade  of  a  cleaner  and  dyer  of  cotton-waste,  or  of  cot- 
ton-waste being  deposited  thereon,  can  affect  the  validity 
of  the  policy.     Shaw  v.  Roberts,  1  N.  &  P.  279,  6  Ad.  & 
E.  75,  is  an  authority  to  shew  that  it  does  not.    As  to  the 
condition,  it  seems  to  me  that  no  answer  has  been  given 
to  the  observation  of  my  Brother  Maule,  that  the  pleas  do 
not  allege  that  a  reasonable  time  for  communicating  the 
facts  to  the  company  had  elapsed  before  the  happening  of 
the  loss.     Whatever  be  the  true  construction  of  the  con- 
dition, there  must  be  reasonable  time  and  opportunity  for 
making  the  communication :  and  this  is  a. material  allega* 
tion,  the  absence  of  which  is  not  remedied  by  the  verdict. 
These  two  pleas  therefore  being  bad  in  substance,  I  concur 
with  my  Lord  Chief  Justice  in  holding  that  the  phdntifi 
are  entitled  to  judgment  non  obstante  veredicto  thereon. 

Maule,  J. — I  also  am  of  opinion  that  the  sixth  and  se- 
venth pleas  are  bad  in  substance,  and  that  the  plaintiffs 
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1843.        are  entitled  to  judgment  non  obstante  veredicto  thereon. 
These  pleas  are  sought  to  be  supported,  first,  by  force  of 
the  general  law  of  the  land,  and,  secondly,  upon  the  par- 
ticular conditions  subject  to  which  this  insurance  w^as  ef- 
fected.   In  the  first  place,  it  has  been  contended,  that,  in* 
dependently  of  the  express  provisions,  if  at  any  time  after 
the  insurance  is  efiected  a  hazardous  trade  is  carried  on  or 
goods  of  a  hazardous  description  are  deposited  upon  the 
premises,  the  policy  is  avoided.    But  I  do  not  conceive  the 
law  to  be  so :  apart  from  fraud,  the  insurance  conipanF 
must  pay  for  any  loss  or  damage  to  the  goods  insured,  not- 
withstanding any  variation  of  circumstances,  unless  in  the 
conditions  upon  which  they  agree  to  insure  they  choose  to 
provide  for  it.     Then  it  is  said  that  the  two  pleas  in  ques- 
tion bring  this  case  within  the  first  condition;  and  that 
any  alteration  of  circumstances  occurring  after  the  making 
of  the  insurance  must  be  communicated  to  the  office  under 
penalty  of  the  policy  being  avoided  by  the  concealment. 
That  depends  upon  the  language  of  the  condition.     It 
appears  to  me  that  the  pleas  do  not  sufficiently  allege  any 
such  omission  to  communicate  as  would  properly  raise  the 
question.   But,  independently  of  that,  I  am  of  opinion  that 
the  view  taken  by  the  Lord  Chief  Justice  is  the  sound  one. 
The  condition  applies  itself  to  that  which  is  to  be  done  by 
persons  desirous  of  insuring  : — ''  In  the  insurance  of  pre^ 
misea  which  contain  any  steam-engine,  stove,  coakel,  kiln, 
or  other  implement  in  or  by  which  heat  is  produced  (com- 
mon fire-places  excepted),  the  construction  and  circum- 
stances of  the  same  must  be  particularly  described  at  the 
time  of  effecting  the  insurance ;  or,  if  subsequently  intro- 
duced, due  notice  must  be  given  to  the  company  and  the 
same  allowed  by  them,  otherwise  the  policy  will  be  void.'' 
Then  comes  the  clause  relating  to  insurance  on  goods, 
which  most  imquestionably  applies  to  the  particulars  to  be 
handed  in  at  the  time  of  effecting  the  insurance : — ''  In  the 
insurance  oi  goods,  wares,  or  merchandize,  the  buildiog  or 
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place  in  which  the  same  are  deposited^  is  to  be  described—         1843. 
the  quality  and  description  of  such  goods — also  whether  any 
hazardous  trade  is  carried  on  or  any  hazardous  articles  de- 
posited therein.    And,  if  any  person  or  persons  shall  iu" 
sure  his  or  their  buildings  or  goods^  and  shaU  cause  the 
same  to  be  described  otherwise  than  as  they  really  are^  to 
the  prejudice  of  the  company,  or  shall  misrepresent  or  omit 
to  communicate  any  circumstance  which  is  material  to  be 
made  known  to  the  company,  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken,  or  are  required  to 
undertake,  such  insurance  shall  be  of  no  force/^  The  whole 
argument  of  my  Brother  Manning  arises  upon  these  lat- 
ter words — "  in  order  to  enable  them  to  judge  of  the  risk 
they  have  undertaken,  or  are  required  to  undertake ; "  be- 
cause otherwise  it  is  not  suitable  to  the  occasion.    That 
which  is  to  be  done  after  the  making  of  the  policy  is,  not 
the  communication,  but  the  judging  of  the  risk.    I  appre- 
hend we  give  full  effect  to  the  words  of  the  condition  if  we 
read  them  in  this  way — The  assured  shall  rightly  describe 
the  thing  to  be  insured,  and  shall  not  misrepresent  or  omit 
to  communicate  any  circumstances  which  is  material  to  be 
made  known  to  the  company  in  order  to  enable  them  to 
judge  of  the  risk  they  have  undertaken  or  are  required  to 
undertake.  The  time  at  which  the  company  are  to  exercise 
their  judgment  is  not  the  time  at  which  the  communication 
is  to  be  made.     I  think  the  pleas  could  not  be  made  good, 
because  there  is  no  defence  given  by  this  condition. 

Crebswell,  J. — I  entirely  agree  with  the  rest  of  the  Court 
in  thinking  that  the  plaintiffs  are  entitled  to  judgment  non 
obstante  veredicto  on  the  sixth  and  seventh  issues.  The 
sixth  plea  is  that  which  has  been  mainly  relied  on  on  the 
part  of  the  defendants.  But  supposing  any  alteration  in 
the  circumstances  to  arise  without  fraud  after  the  making 
of  the  policy,  independently  of  the  conditions,  I  am  of  opi- 
nion that  the  omission  to  communicate  them  would  not 

VOL.  VI.  T  T  T 
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▼itiate  the  Inmntnee.    It  is  impossible  to  say  that  tiiere  ii 
anj  genend  law  on  the  subject  that  is  stronger  than  the 
third  oonditioti  in  the  case  of  Shaio  y.  Bobert^j  1  N.  ft  P. 
370, 6  Ad.  ft  E.  75.   Loid  Denman  there  saya  :  ^Thethiid 
condition  points  to  the  description  of  the  premiaes  giVen  at 
the  time  of  insuring,  and  that  description  ims  in  this  in* 
stance  perfectly  correct.    Nothing  which  oocmrred  ftfiep- 
wards,  not  eten  a  change  of  business,  could  bring  the  ease 
within  tiiat  condition,  which  was  fully  performed  when  die 
risk  first  attached."    And  it  seems  to  be  agreed  that  such 
would  be  the  result  here,  but  for  the  words  **  in  «»der  to 
enable  them  to  judge  of  the  risk  they  have  undertatMi  or 
are  required  to  undertake."    The  policy  provides^  *^  that, 
£rom  the  8th  day  of  October,  1840,  and  so  long  as  the  said 
assured  shall  duly  pay  or  cause  to  be  paid  the  said  ptemlum 
to  the  said  company,  and  the  acting  director  <^  the  said 
company  (for  the  time  being)  shall  agree  to  aooept  the 
same,  the  capital  stock  or  Amds  of  the  said  company  diall 
be  subject  and  liable  to  pay  to  the  said  assured,  their  heirs, 
executors,  and  administrators,  all  damage  and  Ices  which 
they  shall  snffbr  by  fire  on  the  pn^rty  therein  mentiooed.'' 
No  fresh  proposal  or  delibenition  with  the  company  is  to  bff 
made  or  had:  and  it  may  be  Tety  material,  to  enable  the 
company  to  determine  whether  they  will  continue  the  in- 
suranoe  or  not,  that  any  alteration  taking  place  in  the 
meantime  shall  be  communicated  to  them.    1  also  quite 
concur  in  the  more  technidd  objection  to  the  pleas. 

Judgment  accordingly. 


A  cause  went  Manning,  Seijeant,  then  prayed  that  there  might  be  a 
the  dttLgs  af!   ucw  trial    [CresBwell,  J. — Can  you  have  a  new  trial  after 

ter  HUaryTerm 
with  iflsnes 

joined  upon  mm  aisuapmt  and  six  necial  pleai  (each  goiiig  to  the  whole  caoM  of  actkm) :  tkl 
plaintiffiB  had  a  ▼erllet  apon  the  first  five  iBsueft,  and  the  defendants  upon  the  sixth  wad  seToath  i 
u  Easter  Term  the  plaintiffa  obtained  a  rule  nisi  for  a  new  trial  or  fm-  jadgment  non  obstante 
Teredicto  on  the  sixth  and  seventh  issues,  which  rule  was  made  absolute  in  Trinity  Term  as  to 
the  latter  alternatTfe:— Held,  that  it  was  too  late  for  the  defeodants  laaatomMtfor  a  newtdsl 
as  for  a  verdict  against  evidence. 
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judgment  for  the  plaintiffs  non  obstante  veredicto  ?]     The         1843. 
Court  have  pronounced  an  opinion ;  bat  the  judgment  is 
still  in  the  breast  of  the  Judges.    The  general  rule,  that  a 
new  trial  cannot  be  moved  for  after  the  quarto  die  post  of 
the  jury  process,  because,  the  opposite  party  being  then 
entitled  to  judgment,  there  would  be  conflicting  proceed- 
ings, cannot  apply  to  a  case  like  the  present.   [Maule,  J. — 
You  ought  to  be  bound  to  know  that  you  have  obtained  a 
verdict  upon  pleas  that  are  not  sustainable :  for,  though 
the  matter  might  be  doubtful  to  the  Court,  it  cannot  be  so 
to  the  party.     CressweU,  J. — The  defendants  by  not  com- 
ing to  the  Court  at  once  for  a  new  trial,  but  choosing  to 
speculate  on  the  issue  of  another  rule,  have  waived  their 
right  to  move.] 

Peb  Curiam. — ^The  application  cannot  be  entertained. 

Bule  refused. 


Channett,  Serjeant,  for  the  plaintiffs,  on  a  subsequent  A  cause  went 
day,  obtained  a  rule  calling  upon  the  defendants  to  shew  with^issaes 
cause  why  a  writ  of  inquiry  should  not  issue  to  assess  the  l^^'^g^^^'^ 
damages.     He  referred  to  Eichom  v.  Le  Maitre,  2  Wils.  liz  special  pleas 

(each  going  to 

867,  and  to  the  statute  6  Qeo.  4,  c.  50,  s.  60,  which  the  whole  cause 
abolished  the  writ  of  attaint,  and  consequently,  as  he  con-  pii^iSJ^hada 
tended,  destroyed  the  foundation  upon  which  the  decisions  I^'?'?"^*''* 
in  Cheyney^a  Case,  10  Rep.  119,  and  Clement  v.  Lewis ^  and  the  defend-' 
8  B.  ft  B.  297,  7  Moore,  211,  rested.  £th3'^se. 

Tenth,  bat  there 
wasnoaasesso 

WUde,  and  Channell,  Serjeants,  contra,  submitted  that  mentof  da- 

mages  *  the 

the  plaintiffs  must  be  left  to  the  exercise  of  their  own  plaintiffs  after- 
discretion,  that  their  writ  of  inquiry  would  not  be  the  j^dgm^tnon 

obstante  vere- 
dicto on  the  sixth  and  seventh  issnes  -.—The  Court  set  aside  with  costs  a  rule  nisi  for  a  writ 
of  inquiry — Cleaving  the  plaintiffs  to  proceed  as  they  might  be  advised. 

T  T  T  2 
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1843.        better  for  a  rule  of  Court,  and  that  they  must  pay  the 
PiM         coats  of  this  specuhitiye  motion. 


Hkio. 


ChanneU,  Serjeantj  after  ineffectually  attempting^  to 
sustain  the  rule,  submitted  that  the  novelty  of  tl&e  applica- 
tion was  at  least  a  ground  for  not  imposing  costs  upon  the 
plaintiffs. 

Per  Curiam. — ^The  plaintiffs  must  pay  the  penalty  of  a 
rash  speculation. 

Bule  dischai^;ed,  witli  costs. 


VND   OF  TRINITY    TERM. 


1013 


INDEX. 


ACKNOWLEDGMENT. 

Under  3  <9^  4  WUl.  4,  e.  74. 
Afidavit  of  r«r$fea#A)»i.]— The  Court 
allowed  an  acknowledgment  to  be  re- 
ceived and  filed  under  the  3  &  4  WilL 
4y  c.  74)  8.  85y  where  the  affidavit  veri- 
fying the  certificate  was  sworn  before 
the  minister  of  the  British  Chapel  at 
Moscow — it  being  sworn  by  the  secre- 
tary of  the  Russia  Company  that  that 
person  was  in  the  habit  of  administering 
oaths  to  British  subjects  there,  and  cer- 
tified by  two  merchants  resident  at 
Moscow  that  there  is  no  English  notary 
public  or  British  consul  or  vice-consul 
within  four  hundred  miles  of  that  city. 
In  re  Maria  Ann  Pickersgilly  831. 

ADMINISTRATOR. 
See  ExBcxTTOBs  and  Administratdbs. 

ADMISSION. 

^S^  CoRPORATIOlfy  2. 

AFFIDAVIT. 
I.  How  iniUfded. 
An  affidavit  verifying  a  plea  of  privi- 
lege was  intituled  "  Between  S.  F.,  ad- 
minieiratrixj  SfCy  plaintiff^  and  W.  F., 
defendant:" — Held,  improperiy  inti- 
tuled: and  the  Court  set  aside  the  plea. 
Fletcher  v.  Lechmere,  173. 

II.  I^orm  o/Jurca. 
1.  A  jurat  to  a  joint  affidavit  of  two 
deponents,  in  the   following   terms — 


«  Sworn  at  C,  in  the  county  of  S.,  the 
23rd  day  of  January,  1843,  being  read 
over  to  and  fully  understood  by  the  said 
J.  P.  and  M.  A.  P.,  before  me,  G.  P.  A., 
a  commissioner,''  &c. — ^with  the  marks 
of  the  two  deponents — is  not  a  sufficient 
compliance  with  the  rule  of  Court  of 
Michaelmas  Term,  37  Geo.  3.  Pardee 
V.  Territt,  273. 

2.  The  rule  of  Michaelmas  Term,  37 
Greo.  3,  which  requires  the  names  of  the 
several  deponents  (where  more  than 
one)  making  an  affidavit,  to  be  written 
in  the  jurat,  applies  as  well  to  affidavits 
sworn  before  a  Judge  as  to  those  sworn 
before  a  commissioner.  Lackington  v. 
Athertan,  240. 

AGREEMENT. 
Stamp  on-^See  Stamps,  I. 

AMENDMENT. 
Cf  Record  under  3^4  Will.  4,  e.  42, 
«.23. 
In  an  action  of  ejectment  upon  a  no- 
tice to  quit  which  expired  at  Old  Lady 
Day,  1842,  the  demise  in  the  declara- 
tion was  laid  on  the  30th  of  May,  in 
the  eveth  year  of  Queen  Victoria  (1843). 
The  Judge  amended  the  record  at  the 
trial  by  substituting  «fifUi"for«sixth:'» 
— Held,  that  the  amendment  was  war- 
ranted by  the  statute  3  &  4  Will.4,  c.42, 
s.  23.    Doe  d.  Simpson  v.  Hall,  689. 
And  see  Pleading,  I.,  5. 


lOU 


JLfTtti* 


IKD£X« 


Bamker. 


ARBITRATION. 
L  Authority  of  AfUtratar. 
In  debt  for  two  calls  of  1/.  each  on 
200  shares  in  a  railway  company,  the 
defendant  pleaded  nnnqnam  indebita- 
tnsy  ptq^menif  and  set-off:  the  particu- 
lars of  demand  claimed  one  call  upon 
160  shares^  and  a  second  upon  180 
shares:  the  eaute  being  referred,  the  , 
plaintiffs  proved,  that,  at  the  date  of 
the  first  call  the  defendant  was  the  pro- 
prietor of  640  shares,  and  of  1200  at  the 
date  of  the  second  call ;  and  the  defend- 
ant was  required  to  dischaige  himself 
by  proof  of  payment  of  calls  upon  the 
whole;  and,  on  hu  failing  to  do  so^ 
though  he  proved  payment  of  calls  on 
more  than  200  shares,  the  arbitrator 
made  an  award  in  fi&vour  of  the  plaia^- 
tifis:— The  Court  refused  to  set  aside 
the  award,  upon  a  suggestion  that  the 
arbitrator  had  exceeded  hb  authority 
in  requiring  evidence  as  to  matten  de- 
hors the  cause.  The  Eastern  Counties 
Railway  Company  v.  Robertson,  802. 

II.  Rule  of  Court  under  1  <9^  2  Viet, 
e.  110,  9. 18. 

The  Court  refused  to  grant  a  rule 
calling  upon  the  defendant  to  pay  money 
directed  to  be  paid  by  an  award,  it  ap- 
pearing that  he  was  abroad  and  had  not 
been  served,  though,  from  a  letter  writ- 
ten by  him,  it  appeared  that  he  knew 
of  the  award.    Wilson  v.  Foster,  836. 

ARGUMENTATIVE   TRAVERSE. 
See  PuuMNO,  I.,  2. 

ARREST. 
Privilege  Jromm 
A  party  who  has  obtained  an  interim 
order  of  protection  from  a  district  com- 
misdoner,  under  the  6  8c  6  Vict.  c.  116, 
8. 1,  IB  privileged  from  arrest  (except 
under  a  Judge's  order),  and  is  not  bound 
to  shew  that  the  commissioner  in  grant- 


ing the  protection  acted  within  the  aeope 
of  his  authority.  Marsh  v.  WooUey, 
655. 

ARREST  OF  JUDGMENT. 
See  Casb,  II.— Plbadiko,  II^  1. 

ASSAULT. 
See  Plbadino,  IV.,  2. 

ATTACHMENT. 
Agaiimlt  a  WHmeae  fbr  mot  tm^mdu^ 

pwnucMt  to  aSiApeme^m 

1.  To  ground  a  motion  for  aAatladi* 
ment  against  a  witness,  for  mot  aMen^ 
iog  purauant  to  a  sabpcEsa,  the  aftdsTi^ 
should  st&te  that  the  origbud  writ 
shewn  to  the  paity  at  the  time  of 
vice.    Smith  v.  Truaootfc,  808. 

2.  But  the  witness  (an  att«Bey)liaTw 
ing  improperly  evaded  the  sendee,  tte 
Court  diBchaiged  the  ruk  wiAomi  nneftr. 
lb. 

ATTORNEY. 
FiUnffArtieleiefCMkek^ 
C^.]— The  Couri  allowed  •  eopy  of 
artides  of  clerkship  executed  on  tlM 
2nd  of  March,  1828^  to  be  inroUed  sniie 
pro  tunc,  upon  an  aflBdavit  stating,  that^ 
on  the  20th  of  July  in  the  aune  year^ 
the  indenture  had  been  stolen  (with 
other  property)  from  the  house  of  the 
person  in  whose  hands  it  was  depodted, 
and  therefore  could  not  be  pioduced. 
Ex  parte  Nash,  695. 

AWARD. 
See  AjtBiTiuTioif. 

BANE^ER. 
Qistom  ofBamkere  ae  to  Preeentmentemd 
PajfmetU  of  Ckequee  emd  BiBi, 
The  plaintiff  was  the  holdo*  of  a  hill 
accepted  by  one  Jellicoe  payable  at  the 
house  of  the  defendants^  his  bankers. 
On  the  morning  on  wliich  the  bill  be- 
came due,  a  clerk  of  the  plaintiff's  bank- 


Amier. 
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tXB  took  it  to  the  dettring^houso,  and  put 
it  into  the  defendants'  diawer,  from 
whence  it  was  taken  hy  a  clerk  of  the 
defendants  to  them  at  their  banking-^ 
honse  in  order  that  they  might  deter- 
mine whether  th^  would  pay  it  or  not. 
The  acceptor  having  sufficient  funds  in 
their  hands  to  pay  the  biU,  the  defend* 
ants  cancelled  the  aco^tanoe  by  draw- 
ing lines  along  and  across  the  name  of 
the  acoeptoTy  in  the  manner  usual  with 
London  bankers  when  they  intend  to 
pay  bills  made  payable  at  their  houses. 
Jellicooy  the  acceptor^on  the  same  day, 
having  determined  to  stop  payment^ 
ordered  the  defendants  not  to  pay  the 
bill,  whereupon  they  wrote  on  it,  *^  can- 
celled by  mistake — orders  not  to  pay/' 
and  in  that  state  returned  it  to  the 
plaintiff's  bankers  at  the  clearing-house 
within  the  usual  time  for  returning  bills 
which  the  bankers  at  whose  houses  they 
are  made  payable  determine  not  to  pay. 
The  drawers  and  indorsers  were  foreign 
miercbanta  residing  abroad ;  and  one  of 
the  latter  had  addressed  the  bill  '*  in  case 
of  need"  to  a  house  in  London ;  button 
its  being  aftwwards  presented  there,  the 
bill  was  refused  payment,  on  account 
of  the  cancellation* 

In  assumpsit  by  the  holder  of  the  bill 
against  the  bankers^  the  promise  alleged 
was,  that,  ^'in  consideration  that  the 
plaintiff  would  deliver  the  said  bill  to  the 
defendants  without  receiving  the  sum 
of  money  expressed  therein  at  the  time 
of  snch  delivery,  the  defendants  pro- 
mised the  plaintiff  that  they  the  defend- 
ants would,  until  they  should  have  de- 
termined whether  they  would  pay  the 
sum  of  money  in  the  said  bill  expressed 
or  return  the  bill  to  the  plaintiff,  use  due 
care  to  prevent  the  acceptance  from  be* 
ing  defined  or  obliterated,  and  would 
upon  being  requested  so  to  do  in  a  rea- 
sonable time  in  that  behalf  pay  to  the 
plaintiff  the  said  sum  o,f  money  or  re- 


turn the  bill  to  the  plaintiff  without 
having  cancelled  or  destroyed  the  ac- 
ceptance." 

Upon  a  special  verdict  finding  the 
above  facts,  and  finding  further  that  it 
ia  usnal  for  bankers  to  cancel  such  bills 
and  cheques  as  are  intended  to  be  paid^ 
by  drawing  lines  along  and  aeroas  the 
name  of  the  party  for  whom  the  pay^ 
ment  i»  intended  to  be  made ;  and  that» 
whenacancellation  hasoccuned  through 
error  or  mitkJx,  the  samus  has  been  inr 
dicated  by  writing  on  the  bill  or  cheque 
returned  : — Held,,  that  the  fiasts  found 
did  not  sustain  the  unqualified  prwnise 
laid  in  the  declaration ;  neither  did  they 
entitle  the  plaintiff  to  recover  upon  a 
count  for  money  had  and  received ;  fov 
that  a  banker  does  not  become  liable  to 
pay  the  amount  by  defacing  or  neglect*- 
ing  to  return  the  bill,  though  possibly 
he  may,  by  so  doings  if  it  be  done  wrong- 
fully,  become  liable  to  damages  for  his 
breadi  of  duty.    Warwick  v.  Rogens,  L 

BANKING  CO-PABTNEBSHIP. 

The  first  count  of  the  dedaiation  aU 
leged  that  the  plaintiff  and  defendants 
and  others  had  for  three  years  carried 
on  the  busine^  of  bankers  under  the 
I»x>viBions  of  the  statute  7  Geo.  4^  c.  4^ 
by  the  name  of  the  Northern  and  Cen- 
tral Bank  of  England^  and  that  the 
plaintiff  was  the  holder  of  one  hundred 
shares  in  the  capital  of  the  said  bank  of 
10  J.  each ;  that^  shortly  before  themak« 
ing  of  the  promise  thereinafter  men- 
tioned, the  bank  or  company,  and  the 
business  thereof,  were  duly  dissolved, 
and  altogether  ceased  and  determined ; 
that  the  defendants  were  shareholders 
and  directors  of  the  company,  and  that, 
at  a  general  meeting  of  the  shareholderB 
at  the  time  of  the  dissolution,  it  was 
agreed  by  and  amongst  the  shareholders 
that  the  assets  of  the  said  bank  or  com- 
pany should  be  realized  with  all  con? 
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yenient  speed,  and  that  sach  portion  of 
titem  as  might  not  be  reqnirMl  to  meet 
the  engagements  of  the  said  bank  or 
company  should  be  divided  amongst  the 
sud  shareholders  rateably  and  in  pro- 
portion to  the  shares  respectively  held 
by  them,  in  such  dividends  as  the  di- 
rectors might  from  time  to  time  deem 
fit ;  a  dividend  to  be  declared  at  least 
once  in  every  six  months.  The  declara- 
tion then  proceeded  to  aUege  that  there- 
upon,  and  in  consideration  that  the  de- 
fendants were  allowed  and  permitted  to 
realize  and  were  then  intrusted  with 
the  assets  of  the  company  by  the  other 
shareholdeiBy,/^  reward  to  ikem  the  de- 
fmdatUa  m  Ito  h^atfy  they  the  defend- 
ants promised  the  several  shareholders 
to  realize  the  said  assets  with  all  conve- 
nient speedy  and  to  divide  soch  portion 
of  them  as  might  not  be  required  to 
meet  the  engagements  of  the  company 
amongst  the  shareholders  rateably  and 
in  proportion  to  the  shares  respectively 
held  by  them,  in  such  dividends  as  they 
the  defendants  might  from  time  to  time 
deem  fit ;  a  dividend  to  be  declared  at 
least  once  in  every  six  months.  The 
declaration  then  averred,  that,  although 
the  defendants  were  allowed  to  realize 
and  were  intrusted  with  the  assets  of 
the  company,  and  although  they  did 
realize  a  huge  sum  of  money,  of  which 
a  large  portion  was  not  required  or  ne- 
cessary to  meet  the  engagements  of  the 
said  bank  or  company,  and  which  poiv 
tion  was  sufficient,  when  divided  amongst 
the  shareholders,  to  aUow  to  each  share- 
holder a  dividend  of  10».  for  each  share ; 
and  although  the  defendants  did  deem  fit 
that  such  dividend  of  10».  for  each  share 
should  be  paid  to  each  shareholder ;  and 
although  they  were  requested  by  the 
plaintiff  to  pay  him  the  dividend  on 
the  shares  so  held  by  him ;  yet  that  the 
defendants  would  not  declare  or  pay  to 
the  plaintiff  the  said  dividend,  or  any 


part  thereof.  The  declaration  contained 
a  second  breach  alleging:,  that,  although 
the  defendants  were  so  allowed  to  realize 
and  were  intrusted  with  the  assets  of 
the  company;  and  although  they  did, 
after  the  expiration  of  the  two  first  six 
months  from  the  agreement  and  pre- 
mise, realize  a  large  amount,  of  which  a 
large  portion  was  not  required  or  n6ce»> 
sary  to  meet  the  engagements  of  the  said 
bank,  and  which  was  sufficient  when 
divided  among  theshareholdera  to  allow 
to  each  shareholder  a  dividend  of  IQr. 
for  each  share ;  and  although  the  de- 
fendants^ in  part  performance  of  their 
promise,  did  within  the  two  first  six 
months  after  the  said  meeting  and  pro- 
mise, deem  fit  to  declare  and  did  declare 
two  dividends  according  to  their  pro- 
mise ;  yet  they  did  not  within  the  third 
space  of  six  months^  or  at  any  other  time 
afterwards,  although  the  time  had  hfo% 
elapsed  before  the  commencement  of  the 
suit,  deem  fit  to  declare  or  dedaie  any 
dividend  in  respect  of  the  aud  ahaic^ 
whereby  the  pUdntiff  had  lost  the  divi- 
dend of  lOff.  for  every  share  so  hdd  by 
him  as  aforesaid.    The  declaration  also 
contained  counts  for  money  had  and 
received  and  on  an  account  stated. 

The  defendants,  amongst  other  plea^ 
pleaded— first,  to  the  whole  declaration, 
non  assumpserunt — ^thirdly,  to  the  fint 
count,  that  the  bank  or  company,  and 
the  business  or  trade  thereof,  had  not 
been  nor  was  duly  dissolved,  nor  hsd 
the  said  bank  or  company,  and  the  bofli- 
ness  or  trade  thereof,  ceased  or  deter- 
mined, nor  did  the  same  eease  and  de- 
termine, modo  et  formi — fourthly,  alse 
to  the  first  count,  that  it  was  not  agreed 
by  and  amongst  the  shareholders^  modo 
et  formA,  &c. — ^fifthly,  also  to  the  first 
count,  that  the  defendants  were  not  al* 
lowed  to  realize  nor  were  they  intrust* 
ed  with  the  assets  of  the  company,  mo- 
do et  fbrmA,  &c.^«eventhly,  to  the  fint 
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breach  of  the  first  count,  that  the  por- 
tion of  the  amount  so  realized  as  in  that 
count  mentioned  was  required  and  ne- 
cessary to  meet  the  said  engagements  of 
the  said  hank  or  company,  and  that 
there  never  was  any  portion  of  the  said 
amount  not  being  so  required  or  neces- 
sary which  was  sufficient  when  divided 
as  in  the  first  count  mentioned  to  allow 
each  shareholder  such  dividend  as  in 
the  first  count  mentioned — eighthly, 
also  to  the  first  breach  of  the  first  count, 
that  the  defendants  did  not  deem  fit 
that  such  dividend  should  be  paid  and 
divided  amongst  the  shareholders,  modo 
et  form&,  &c. — ninthly,  also  to  the 
same  first  breach,  that  the  defendants 
had  no  notice  of  the^several  premises, 
modo  et  formft,  &c«— twelfthly,  to  the 
second  breach,  a  plea  like  that  secondly 
pleaded  to  the  first  breach — thirteenth- 
ly,  also  to  the  second  breach,  that  the 
defendant  had  no  notice,  modo  et  formft 
*— fourteenthly,  also  to  the  second 
breach,  that  the  defendants  did  within 
the  said  third  space  of  six  months  deem 
fit  to  declare  and  did  declare  a  dividend 
of  lOff.  in  respect  of  the  shares  in  the 
bank. 

Upon  the  trial,  the  jury  found  a 
special  verdict,  by  which  it  appeared 
that  the  company  had  for  some  years 
prior  to  and  up  to  and  upon  the  29th 
of  August;  1839,  carried  on  the  trade 
and  business  of  bankers  under  the  pro- 
visions of  the  7  €reo.  4,  c.  46,  upon  the 
terms  and  conditions  contained  in  two 
deeds  of  settlement  dated  respectively 
the  Ist  of  July,  1834^  and  the  dOth  of 
August^  1836 :  and,  after  setting  out 
those  provisions  of  the  first  deed  of  set- 
tlement wherein  were  contained  the  cir- 
cumstances under  which  and  the  man- 
ner in  which  the  bank  and  company 
might  be  dissolved  at  an  extraordinary 
general  meeting  of  the  shareholders  call- 
ed for  that  purpose  by  certain  persons 


called  the  Manchester  board  of  direc- 
tors, the  special  verdict  proceeded  to 
state  in  detail  the  calling  of  an  extra- 
ordinary general  meeting  by  the  Man- 
chester directors  pursuant  to  these  pro- 
visions of  the  deed  of  settlement,  the 
meeting  of  the  shareholders  on  the  29th 
of  August  in  pursuance  of  such  call, 
circumstances  which,  according  to  the 
provisions  of  the  deed,  authorized  the 
shareholders  present  at  the  meeting  to 
dissolve  the  company,  and  the  adoption 
at  that  meeting  of  those  steps  which 
were  prescribed  by  the  deed  of  settle- 
ment as  the  means  of  effecting  the  dis- 
solution ;  and  afterwards  in  terms  found 
that  it  was  at  that  meeting  resolved  by 
the  several  persons  present — ^first,  that, 
in  conformity  with  the  said  reqidation 
of  John  Hazledine,  the  said  company 
was  thereby  dissolved — secondly,  that 
the  winding  up  of  the  afiairs  of  the 
company  should  be  intrusted  to  the 
then  present  board  of  directors,  with 
power  to  them  to  employ  and  pay  for 
such  assistance  as  might  be  necessary 
for  that  purpose,  and  that  any  three  of 
them  should  be  empowered  to  act  as  a 
quorum — ^thirdly,  that  the  assets  of  the 
company  should  be  realized  with  all 
convenient  speed,  and  that  snch  portion 
of  them  as  might  not  be  required  to 
meet  the  engagements  of  the  company 
should  be  divided  amongst  the  share- 
holders rateably  and  in  proportion  to 
the  shares  respectively  held  by  them, 
in  such  dividends  as  the  directors  might 
from  time  to  time  deem  fit ;  a  dividend 
to  be  declared  at  least  once  in  every  six 
months — ^fourthly,  that  a  copy  of  the 
said  proceedings  and  resolutions  at 
the  said  extraordinary  general  meeting 
should  be  transmitted  to  each  share- 
holder, and  that  thenceforth  no  transfer 
of  shares  to  parties  not  already  share- 
holders should  be  permitted.  The  spe- 
cial verdict  the|i  proceeded  to  state  that 
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no  nmnber  whateTer  of  ptoprnton  per* 
Bonally  prasoit  at  the  said  meeting  was 
desirous  of  continuing  and  carrying  on 
the  sud  conoeniy  nor  did  in  writing  un- 
dertake 80  to  do ;  that  a  o(^y  of  the 
sud  proceedings  and  resolutions,  as  well 
of  the  general  half-yearly  meeting  as  of 
the  extraordinaiy  genersl  meeting,  was 
in  due  manner  transmitted  to  the  plain- 
tiff and  other  the  shareholders  of  the 
company ;  and  that  the  said  trade  or 
burinesB  so  theretoibre  carried  on  aa 
aforesaid  by  the  said  company  on  and 
from  the  sud  29th  of  August,  1839, 
was  and  thence  hitherto  hath  been 
whoUy  discontinued,  saye  and  except 
so  fiur  as  was  absolutely  necessary  for 
the  winding  up  the  affairs  of  the  said 
company ;  and  that  the  defendants,  so 
being  such  directors  as  aforesaid,  there- 
upon, in  pursuance  and  by  virtue  of  the 
said  resolutions  at  the  extraordinary 
general  meeting  as  aforesaid,  did  pro- 
ceed to  the  winding  up  of  the  affiuia  of 
the  said  company: — 

Held,  that  the  company  was  duly  dis- 
solved according  to  the  provisions  of  the 
deed  of  settlement,  and  that  it  had  al« 
together  ceased  and  determined  accord- 
ing to  the  meaning  of  the  allegation  in 
the  declaration,  and  consequently  that 
the  plaintiff  was  entitled  to  the  verdict 
on  the  third  issue. 

Secondly,  that,  the  partnership  hav- 
ing been  dissolved,  the  members  present 
could  have  no  legal  authority  to  bind 
the  absent  shareholders,  unless  it  had 
been  expressly  g^ven ;  that,  in  the  ab- 
sence of  any  finding  of  such  authority, 
the  Court  could  only  consider  an  sgree- 
ment  made  at  that  meeting  as  an  agree- 
ment by  and  amongst  the  parties  pre- 
sent ;  that  the  allegation  in  the  decla- 
ration that  the  agreement  was  by  and 
between  all  the  shareholders,  was  ex- 
pressly negatived  by  the  finding  of  the 
jury  that  neithfir  the  plaintiff  nor  Ilaigh 


(one  of  the  defendants)  was  pMae»t  mit 
the  meeting ;  and  therdbro  that  the  de- 
fendants were  entitled  to  the  Terdieft 
on  the  fourth  issue. 

Thirdly,  that  the  fiiets  found  did  noe 
support  the  averment  tiavened  by  tbe 
fifth  and  mxth  pieas^  and  that  the  de- 
fendants were  entitled  to  the  TerdieA 
thereon. 

Fourthly,  that  the  lesolntioBa  fianmiil 
at  the  extraordinary  general  meetla^ 
of  the29th  of  AugQst»1838,  per  se  oqoh 
tained  no  contract  upon  which  wmy 
right  of  action  at  law  could  be  maistf 
tained  even  as  between  the  defendanfea 
and  the  other  shazeholderB  pieseni  at 
that  meeting,  and  1^  fortioii  no  lMWiW«|^ 
contract  betweeiv  the  plaintiff  and  the 
defendants — ^the  plaintiff  and  one  of  the 
defendants  being  absent,  and  there  hm% 
no  finding  that  uther  of  them  had  bj 
previous  authority  or  by  subsequent 
adoption  made  themselves  parties  to 
any  agreement  then  entered  into;  and 
that  there  were  no  fscts  stated  in  the 
^lecial  verdict  to  make  out  any  subee* 
quent  contract  by  the  defendants  with 
the  plaintiff  to  entitle  him  to  recover 
under  the  second  and  third  counts;  and 
consequently  that  the  defendants  n^ere 
entitled  to  the  verdict  uponthe  first  issqei. 

Held  also,  that,  upon  the  fects  found, 
the  defendants  were  entitled  to  the  ver- 
dict on  the  seventh,  eighth^  and  four- 
teenth issues,  and  the  plaintiff  to  the 
verdict  on  the  fifteenth  issue ;  and  that 
the  verdicts  on  the  ninth  and  thirteenth 
issues  must  be  entered  distributivdjr 
according  to  the  finding  of  the  juiy. 
Lyon  V.  Haynes,  371* 

BANKRUPT. 
I.  Rtgkis  of  Astipmeef* 
The  goods  of  one  H.  were  seised  on* 
der  several  writs  of  execution.  H«  hav- 
ing subsequently  become  bankrupt^and 
his  assignees  claiming  the  goods»  ao 
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iflsne  was  directed  under  tlie  inter- 
pleader acty  the  goods  being  sold  and 
the  proceeds  paid  into  Court  to  abide 
the  event.  In  the  resolt  four  of  the 
executions  were  set  aside: — ^Held,  that 
the  right  of  the  assignees  to  the  proceeds 
pud  into  Court  was  subservient  to  that 
of  the  other  execution-creditors  whose 
judgments  were  not  impeached.  Gold- 
schmidt  v.  Hamlet,  962. 

II.  NaiceofFiat. 

Notice  of  the  issuing  of  a  fiat  in  bank- 
ruptcy against  one  R.  was  sent  by  post 
to  S.  &  T.,  the  attomies  of  the  defend- 
ants^ at  Liverpool,  on  the  23rd  of  Janu- 
ary. S.  &  T.  had  a  box  at  the  post- 
oifice  in  which  their  letters  were  placed, 
and  which  box  was  fetched  from  the 
post-office  by  one  of  their  clerks  about 
nine  o'ck>ck  every  morning.  There  was 
no  evidence  to  shew  the  precise  time  at 
which  S.  reached  his  office  on  the  morn- 
ing of  the  24th,  "but,  supposing  him  to 
have  pursued  his  usual  course,  he  would 
arrive  there  at  about  ten  mmutet  hefcre 
f«i.  At  half-pofH  ten  T.  arrived  there, 
and  found  his  partner  with  the  letter 
open  before  him. 

At  twenty  minutee  past  ten  on  the 
morning  of  the  24th,  a  sheriff's  officer 
called  at  the  house  of  R.  for  the  purpose 
of  executing  a  writ  of  fi.  fit.  at  the  suit 
of  the  defendants,  and  saw  a  female  ser^ 
vant  of  R.,  who  told  him  her  master 
was  from  home.  The  officer,  without 
saying  anything,  lefl  a  man  with  the 
warrant  to  await  R.'s  arrival.  R.  came 
in  a  lUtle  before  eleven  o*eloek^  when  the 
officer's  follower  first  made  known  his 
business. 

In  trover  by  the  assigneesof  R.  against 
the  defendants,  the  question  was,  whe- 
ther the  communication  of  the  notice  to 
S.  &  T.  or  the  levy  was  first  in  point  of 
time.  The  jury  having  found  for  the 
defendants,  the  Court  refused  to  disturb 


the  verdict — ^holding  that  the  aotaoa 
took  effect  only  from  the  m«fiiig  of  the 
letter,  and  the  levy  from  the  first  entry 
of  the  officer  for  the  purpose  of  seizing ; 
and  that  the  jury  might  under  the  cir* 
cumstances  reasonably  infer  from  the 
evidence  that  the  levy  took  place  first. 
Bird  T.  Bass,  928. 

III.  J^raudulent  Preferenee. 
1.  One  Martin,  being  in  embarrassed 
circumstances,  executed  a  deed  of  com- 
position to  secure  to  his  creditors  the 
payment  of  7«.  in  the  pound  upon  the 
amount  of  their  respective  debts.  The 
defendants,  who  were  creditors,  refused 
to  sign  the  deed  until  they  had  obtained 
from  Martin  a  promise  to  give  them  se- 
curity for  the  diflference  betwera  the 
composition  and  the  fiall  amount  of  their 
demand ;  and  afterwards,  in  pursuance 
of  that  agreement,  Martin  gave  them 
his  promissory  notes  payable  to  them- 
selves or  order.  The  defendants  indorsed 
the  notes  and  paid  them  into  their 
bankers'  at  Leeds,  to  whom  they  were 
in  the  habit  of  indorsing  all  bills  and 
notes  received  by  them,  and  drawing 
generaUy  on  account.  The  notes  were 
presented  at  maturity  by  the  London 
correspondents  of  the  Leeds  bankers, 
and  paid  by  Martin,  who  continued  his 
dealings  with  the  defendants  down  to 
the  bankruptcy  (which  took  place  about 
three  years  afterwards),  without  ever 
complaining  of  the  transaction  or  at- 
tempting to  set  off  the  payments  made 
in  respect  of  the  notes  against  the  sub- 
sequent demands  of  the  defendants  upon 
him.  There  was  no  evidence  to  shew 
the  state  of  the  account  between  the  de- 
fendants and  the  Leeds  bankers  at  the 
time  of  the  payments,  nor  any  evidence 
that  Martin  knew  in  what  character  the 
bankers  who  presented  the  notes  held 
them.  In  an  action  for  money  had  and 
received  brought  by  the  asMgnees  of 
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Martin  to  recover  back  the  amount  of 
these  notesy  it  was  left  to  the  jniy  to 
say  whether  or  not  the  payment  was 
▼olnntaiy ;  and  they  were  told,  that,  if 
the  payment  was  made  to  the  bankers 
as  agents  only,  it  must  be  considered  as 
Toluntaiy ;  and  that,  if  they  found  the 
payment  to  be  yoluntary  and  to  have 
been  made  with  a  fiill  knowledge  of  the 
circnmstanoesy  they  must  find  for  the 
defendants;  otherwise  for  the  plaintifis. 
The  Court  directed  a  new  trial,  in  order 
that  the  attention  of  the  jury  might  be 
more  precisely  directed  to  the  question 
whether  Martin  knew  the  character  in 
which  the  bankers  presented  the  notes 
— «s  agents,  or  as  holders  for  value. 
Gibson  v.  Bruce,  d09. 

2.  Inan  action  by  assignees  of  a  bank- 
rapt  to  recover  back  money  alleged  to 
have  been  paid  by  the  bankrupt  to  the 
defendant  by  way  of  fraudulent  prefer- 
ence in  contemplation  of  bankraptcy, 
the  Judge,  assuming  that  there  had 
been  such  a  degree  of  importunity  on 
the  part  of  the  creditor  as  would  under 
ordinary  circumstances  repel  the  pre- 
sumption of  the  payment  being  volun- 
tary, left  it  to  the  jury  to  say  whether 
it  was  made  in  consequence  of  that  im- 
portunity or  with  a  view  to  a  fraudu- 
lent preference  of  the  defendant : — Held, 
that  this  was  a  proper  direction.  Cook 
V.  Pritchard,  34. 
And  see  Pritchard  v.  Hitchcock,  851. 

IV.  ItOerim  Order  ofProtectum, 
A  party  who  has  obtained  an  interim 
order  of  protection  from  a  district  com- 
missioner, under  the  6  &  6  Vict.  c.  116, 
s.  1,  u  privileged  from  arrest  (except 
under  a  Judge's  order),  and  is  not 
bound  to  shew  that  the  commissioner 
in  granting  the  protection  acted  within 
the  scope  of  his  authority.  Marsh  v. 
WooUey,  656. 

And  see  Practice,  IX.,  2. 


BILLS  OF  EXCHANGE. 

I.  PreeenimmU  and  PeiymaUSee 
Bakkeb. 

IL  Nuiee  of  DishonowrSee  Hitchcock 
V.  Humfrey,  640. 


CARRIERS. 
Duties  and  Liabilities  of. 

1.  A  declaration,  in  case,  allied  that 
the  defendants  were  common  carrien, 
and  that  the  plaintiff  delivered  to  them 
and  they  received  certain  goods  of  the 
plaintiff  to  be  carried  for  him  from 
London  to  Birmingham,  and  there  to 
be  delivered  to  the  plaintiff,  for  reason- 
able hire  and  reward ;  and  then  averred 
that  it  was  the  duty  of  the  defendants 
safely  and  securely  to  carry  and  deliver 
the  said  goods  as  aforesaid,  but  that,  al- 
though a  reasonable  time  for  carrying 
and  delivering  the  goods  as  aforesaid 
had  long  since  elapsed,  yet  the  defiend- 
ants,  n^lecting  their  duty  in  that  be- 
half, did  not  deliver  the  goods  to  the 
plaintiff,  but  that  they  were  by  the 
negligence  of  the  defendants  wholly  lost 
to  the  plaintiff.  The  defendants  pleaded 
— ^first,  not  guilty — secondly,  that  the 
plaintiff  did  not  deliver  and  that  the 
defendants  did  not  receive  the  goods  as 
in  the  declaration  alleged. 

At  the  trial  it  appeared  that  a  parcel 
had  been  delivered  to  the  defendants  in 
London,  on  the  8th  of  August,  addres- 
sed to  the  plaintiff  at  Birmingham, 
where  it  ought  to  have  arrived  on  the 
10th,  but  did  not  arrive  until  the  3rd  or 
4th  of  September,  which  was  before  the 
commencement  of  the  action: — Held, 
that,  upon  this  evidence,  the  plaintiflp 
was  entitied  to  recover — ^the  duty  to 
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deliver  within  a  reasonable  time  being 
a  term  engrafted  by  legal  implication 
upon  a  promise  or  duty  to  deliver  gene- 
rdly ;  and  the  breach  being  (in  the  ab- 
sence of  a  special  demurrer)  to  be  read 
as  in  effect  stating  that  the  defendants 
did  not  deliver  within  a  reasonable 
time.    Raphael  v.  Pickford,  478. 

2.  In  case  against  a  carrier  for  the 
negligent  loss  of  goods  delivered  to  him 
to  be  carried  for  hire,  the  plea  of  ^'  not 
guilty  "  admits  the  receipt  of  the  goods 
by  the  defendant  under  a  contract  aftfely 
and  securely  to  cany  and  deliver,  and 
merely  operates  as  a  denial  of  the  loss 
by  the  defendant's  negligence.  Webb 
V.  Page,  951. 

CASE. 
I.  Fi>r  Fake  BepresmOation, 

1.  A  declaration  in  case  stated,  that 
one  D.  had  requested  the  plaintiff  to 
advance  2600/.  upon  the  security  of  an 
assignment  of  the  benefit  of  a  claim  D. 
alleged  he  had  against  Government; 
that  D.  had  referred  the  plaintiff  for  in- 
formation on  the  subject  of  the  said 
claim  to  the  defendant,  <u  heing^  and  as 
in  fad  the  defendant  wtUy  an  officer  in 
ike  service  of  Chvemment,  and  as  being 
able,  from  the  means  of  knowledge  pos- 
sessed by  Atm,  to  afford  such  information; 
that  the  plaintiff  applied  to  the  defend- 
ant; and  that  the  latter  falsely  and 
fraudulently  represented  to  the  plaintiff 
that  the  claim  was  entertained  by  Gov- 
ernment and  sure  to  be  paid,  and,  as 
the  defendant  believed,  within  three 
months,  &c. 

The  defendant  pleaded  that  he  was 
not  an  officer  in  the  service  of  Grovem- 
ment,  nor  able,  from  the  means  of 
knowledge  possessed  by  him,  to  afford 
information,  modo  et  form&,  concluding 
to  the  country: — Held,  that  the  first 
part  of  the  plea  was  bad  as  being  a  tra- 
yexse  of  an  immaterial  allegation,  and 


the  second,  because  a  traverse  of  matter 
not  alleged  in  the  declaration.  Tumley 
V.  Macgregor,  906. 

The  defendant  further  pleaded,  that 
the  said  supposed  representation  in  the 
declaration  mentioned  was  not  in  writ- 
ing signed  by  the  defendant,  according 
to  the  9  Geo.  4^  c.  14,  and  that  it  was 
verbal  only,  and  made  after  the  passing 
and  coming  into  effect  of  that  act:— 
Held,  bad,  as  being  an  aigumentative 
denial  of  the  matter  charged  in  the  de- 
claration,   lb. 

3.  Quare,  whether  the  representation 
disclosed  in  the  declaration  was  a  repre- 
sentation concerning  or  relating  to  the 
credit  or  ability  of  D.  within  the  9  Geo. 
4,c.  14,s.6?    lb. 

II.  For  Obstruction  of  a  TF^. 
The  plaintiff  declared  that  he  carried 
on  the  business  of  a  licensed  victualler 
in  a  certain  house  abutting  upon  the 
river  Thames,  which  was  of  right  ac- 
cesdble  finom  the  river  to  persons  navi- 
gating thereon  in  boats  and  other  craft ; 
that  the  defendants,  with  intent  to  hin- 
der and  prevent  persons  finom  coming 
from  the  river  to  the  plaintiff's  house 
for  refireshments,  wrongfully  and  mali- 
ciously placed  certain  beams  and  spars 
so  that  they  might  and  did  at  certain 
'  states  of  the  tide  drift  and  float  opposite 
to  and  against  the  plaintiff's  house,  and 
thereby  obstruct  the  access  thereto  firom 
the  river ;  and  that  divers  persons  who 
would  otherwise  have  come  to  the  plain- 
tiff^s  house  for  refreshments  were  there- 
by hindered  and  prevented  firom  so 
doing: — Held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  disclosed 
such  a  private  and  particular  damage  to 
the  plaintiff  aa  to  entitle  him  to  main- 
tain an  action  for  the  obstruction.  Rose 
V.  Groves,  646. 

III.  For  Negligence— See  Cabriess. 
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CHARTERPARTY. 

S»  Ship  and  SHippiNa. 

CHRISTMAS. 
See  Holidays. 

CHURCHWARDENS. 
LiMH^for  lUpaira  i^Parnh  Chmrek. 
By  indenture  between  the  plaintiff  of 
the  first  part,  two  soreties  of  the  second 
part)  and  the  defendants  of  the  third 
part)  the  plaintiff  undertook  to  do  cer- 
tain repairs  to  the  parish  church  of  St. 
B.)  and  in  consideration  of  the  cove* 
nants  and  agreements  on  the  plaintiff's 
part,  the  defendants^  ^churchwardens 
and  orerseen  of  the  poor  of  the  parish 
of  St  B.y  for  themselresy  and  for  their 
sucoeesorSy  churchwardens  and  over- 
seers of  ^e  said  parish,  and  their  as- 
signs, did  thereby  covenant  and  promise 
with  and  to  the  plaintiff,  his  executors 
and  administrators,  that  they  the  sud 
churchwardens  and  overseeis  of  the 
poor,  their  successors  or  assigns,  should 
and  would  well  and  truly  pay  or  cause 
to  be  paid  unto  the  plaintiff,  hb  exe- 
cutors or  administrators,"  the  sum  agreed 
upon,  by  certain  instalments.  The  in- 
denture contained  a  proviso,  that  ^no- 
thing in  those  presents  contained  should 
extend  or  be  deemed,  adjudged,  con- 
strued, or  taken  to  extend  to  any  per- 
sonal covenant  of  or  obligation  upon  the 
said  several  persons  parties  thereto  of 
the  third  part,  or  in  any  wise  personally 
afieot  them,  any  or  either  of  them,  their 
or  any  or  either  of  their  executors,  ad« 
ministrfttors,  goods,  effects,  or  estates,  in 
their  private  capacity,  but  ihould  be 
and  was  intended  to  be  binding  And 
obligatoiy  upon  churchwardens  and 
overseers  of  the  poor  of  the  sud  parish 
of  St.  B.,  and  their  successors  for  the 
time  being,  as  such  churchwardens  and 
overseers  of  the  poor,  but  not  further  or 
otherwise:*'— Held,  that  the  brighlal 


covenant  was  a  personal  ooTenant  bjr 
the  defendants  to  pay  the  money ;  and 
that  the  proviso  was  repugnant  thereto 
and  inconsistent  therewith,  and  tliere- 
fore  void.    Fnmivail  v.  Coombes,  6«2& 

COGNOVIT. 
See  WkuBANT  OF  Anolur^T. 

COMMISSION. 
lb  examme  H^^ieeeeeSee  EviDsiicBy  J« 

CONDITION  PRECEDENT. 

W^at  eamtiMee. 
The  declaration  stated,  by  waj  of 
inducement,  that  the  defendants  had 
presented  a  petition  to  the  House  of 
Commons  for  a  bill  for  draining  and  re- 
claimiog  certain  slob  6r  wast*  knd  in 
Ireland,  the  introduction  of  which  biU 
was  opposed  by  the  plaintifi^  and  aiso 
by  one  R.  Ogilby  on  his  own  behalf; 
and  then  proceeded  to  allege,  that,  by 
an  agreement  made  on  the  17th  of  Marcht 
1838,  <<  between  T.  D.  Towfle  on  bdialf 
of  the  plaintifiil"  of  the  first  part,  wia 
Kensit  onbehalf  of  Ogilby  ofthe  second 
part,  and  the  defendants  of  the  third 
part,  for  preventing  expense  Ond  set* 
tlii^  rights,  it  was  agreed  that  the  plain- 
tiflb  and  Ogilby  should  respectivdy 
withdraw  all  Opposition  to  the  further 
progress  of  the  bill ;  that  the  powers 
and  clauses  to  be  inserted  in  Uie  aet 
should  be  agreed  and  settled  by  the  so- 
licitors, in  ordet  that  the  bill  might  be 
as  perfeot  And  beneficial  to  all  parties  as 
it  could  be  made,  and  that  any  dilutes 
should  be  settled  by  Mr.  Brodte,  whose 
determination  was  to  be  final ;  that  the 
plaintifis  and  Ogilby  respectively  should 
use  all  reasonable  means  and  endeavouri 
to  promote  the  progrete  of  the  biU  and 
to  procure  an  act  of  parliament  to  pass 
thereupon ;  that  part  of  the  slob  should 
be  allott^  Ktid  given  to  the  pUdntifis, 
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and  a  proportion  of  the  alob  allotted  and 
given  to  Ogilby ;  that  such  allotments 
should  be  absolutely  feserred  in  the  act 
to  the  plaintifis  and  Ogilby  respectively 
free  of  expense  of  draining,  &c. ;  that 
the  defendai^ts  would,  on  the  passing  of 
the  act,  pay  the  plaintifis  1000^  ;  that 
the  defendants  would  pay  all  costs  of 
and  attendant  upon  the  application  for 
and  obtaining  the  act;  that  the  allot- 
ments should  be  taken  by  the  plaintifis 
and  Ogilby  in  fall  of  all  rights ;  and 
that  they  would  indemnify  the  defend- 
ants against  claims  of  tenants  &c. 

The  defendant  pleaded,  fourthly,  that 
the  plaintifb  did  not  continually  from 
time  to  time  and  at  all  times  up  to  and 
until  the  time  of  passing  the  act  of  par- 
liament use  all  reasonable  means  and 
endeavours  to  promote  the  progress  of 
the  said  bill,  and  to  procure  an  act  of 
parliament  to  pass  thereupon: — Held, 
that  the  matter  stated  in  the  plea  did 
not  amount  to  a  condition  precedent. 
The  Fishmongers'  Company  v.  Robert- 
son, 66. 

CONSPIHACY. 
Jiutific<awn  qf  Charge  of. 
A  declaration  in  case  alleged  that  the 
plaintiff  was  about  to  become  an  actor 
and  to  exercise  the  pr^esdon  or  occupa- 
tion of  an  actor  for  profit,  and  was  en- 
gaged to  perform  in  the  character  of 
Hamlet  at  Ck)vent  Grarden  Theatre  for 
reward ;  and  chaiged  that  the  defend- 
ants, with  others  unknown^  intending 
to  injure  the  plaintiff  in  his  said  profes- 
sion or  occupation  of  an  actor,  and  to 
prevent  him  firom  acquiring  fame  and 
profit  therein,  &c.,  falsely,  wickedly, 
and  malicioudy  did  among  themselves 
conspire,  combine,  confederate,  and  agree 
together  to  prevent  the  plaintiff  from 
performing  in  public  as  such  actor  as 
aforesaid,  and,  in  pursuance  of  such  con- 
spiracy, did  hire  persons  to  hoot,  hiss^ 


groan,  and  yell  at  the  plaintiff  daring 
his  said  performance,  and,  together  with 
such  persons,  did  hoot,  hiss,  groan,  and 
yell  at  the  plaintiff,  and  instigate  and 
procure  others  to  do  the  like  ;  whereby 
the  plaintiff  was  compelled  to  desist 
fitHn  the  performance  of  the  said  cha- 
racter of  Hamlet,  and  had  since  been 
hindered  and  prevented  firom  obtaining 
any  engagement  as  an  actor  &c« 

The  defendants  pleaded  —  as  to  so 
mudi  of  the  said  grievances  as  related 
to  the  hooting)  hissing,  groaning,  shout*- 
ing,  and  ydling  at  the  plaintiff,  and 
making  a  noise,  outcryi  and  uproar  at 
aftd  against  him — a  variety  of  dream- 
stances  tending  to  shew  that  the  plain- 
tiff, by  reason  of  the  infiuny  of  his  cha- 
racter, was  an  unfit  and  improper  person 
to  appear  before  the  public : — ^Held,  on 
special  demurrer,  that  the  plea  was  bad, 
inasmuch  as  it  did  not  affect  to  answer 
the  charge  of  conspiracy,  but  addressed 
itself  to  a  single  overt  act  only.  Gre- 
gory* V.  The  Duke  of  Brunswick,  809. 

COPYHOLD. 

Assessment  of  Fines, 
One  T.  B,,  being  tenant  in  fee  ac« 
cording  to  the  custom  of  copyhold  pre- 
mises of  the  knanor  of  Chipping  Barnet 
and  East  Barnet,  devised  them  to  A.  L. 
for  life,  with  remainder  to  H.  K.  and 
Sarah  his  wife  during  their  Uvea  and 
the  life  of  the  survivor,  with  remainder 
to  S.  K.,  their  daughter,  for  life,  remain- 
der to  the  defendant  in  fee.  On  the 
death  of  the  testator  in  1890,  A.  L.,  the 
tenant  for  life,  was  admitted  and  paid  a 
fine  of  40/.,  as  fbr  two  years'  value. 
After  the  death  of  A.  L.,  the  seveiul 
persons  who  claimed  in  remainder  under 
the  will  came  to  the  lord's  court  and 
prayed  to  be  admitted,  and,  the  premises 
being  fbund  to  be  of  the  annual  value  of 
20^  they  wete  severally  admitted,  and 
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the  fines  aaaeased  as  follow»--eO/.  for  the 
estate  and  interest  of  H.K.and  Sarah 
his  ¥rife  (40/.,  being  two  years'  valne, 
for  the  interest  of  the  husband,  and  20/., 
a  half  fine,  for  the  interest  of  the  wife, 
treating  her  admission  as  the  admission 
of  one  next  in  remainder),  10/.  for  the 
estate  and  interest  of  S.  K.,  and  6/.  fi>r 
the  estate  and  interest  of  the  defendant. 
It  appearing,  that,  by  the  custom  of 
the  manor,  a  fine  was  due  to  the  lord  on 
the  admission  of  a  remainder-man,  whe- 
ther admitted  at  the  same  time  as  the 
tenant  of  the  particular  estate,  or  dur- 
ing the  continuance  of  such  estate: — 
Held,  first,  that  the  principle  upon  which 
the  fines  were  assessed  was  a  reasonable 
one — Secondly,  that,  in  assessing  the 
value,  allowance  should  be  made  for  the 
expense  of  repairs.  Richardson  ▼•  Ken- 
mt,  419. 

CORPORATION. 

Ckmira^by, 

1.  ExeciOed.'] — In  the  case  of  a  con- 
tract entered  into  with  a  ooiporation 
which  is  «ci0cif^  before  action  brought, 
and  under  which  the  defendant  has  re- 
ceived the  whole  benefit  of  the  consider- 
ation for  which  he  baigained,  it  is  no 
answer  to  an  action  of  assumpsit  by  the 
ooiporation,  that  the  coiporation  itself 
was  not  originally  bound  by  the  con- 
tract, by  reason  of  its  not  having  been 
made  under  their  common  seal.  The 
Fishmongers'  Company  v.  Robertson, 
66. 

2.  EgedUofyJ] — ^Even  if  the  contract 
had  been  executory  only  on  the  part  of 
the  corporation— jSSmiUis,  that  their  suing 
upon  it  would  amount  to  an  admission 
on  record  by  them  that  such  contract 
was  duly  entered  into  on  their  part,  so 
as  to  be  obligatory  on  themselves ;  and 
that  such  admission  on  the  record  would 
estop  them  from  setting  up  as  an  objec- 


tion on  a  cross-action  that  the  contract 
was  not  sealed  with  their  common  seal. 
The  Fishmongers'  Company  v.  Robert- 
son, 56. 

COSTS. 
I.  OfMaions  and  RuUb. 
Upon  a  motion  to  postpone  a  trial,  the 
notice  of  the  intended  application  omit- 
ting to  offer  the  costs  of  the  postpone- 
ment, the  Court  made  the  rule  absolute 
as  well  on  payment  of  those  costs  as  of 
the  costs  of  the  moiMm,  though  cause  waa 
shewn  in  the  first  instance.  Ward  t. 
Ducker,  46. 

II.  Taxation  of  Costs. 
Where  a  defendant,  within  four  days 

from  the  service,  pays  the  amount  of 
the  debt  indorsed  on  the  writ  of  sum- 
mons (under  the  rule  of  Hilary  Temiy 
2  Will.  4,  r.  II.),  he  is  entitled  to  hare 
the  costs  taxed,  though  he  pay  less  than 
the  amount  of  the  costs  demanded  by 
the  indorsement.  Hunter  v.  Ruaselly 
627. 

III.  Costs  of  Taxation. 

An  action  was  brought  against  one 
P.,  an  attorney,  to  which  he  pleaded  a 
set-off  for  work  done  for  the  plaintiff  as 
an  attorney :  the  plaintiff  obtained  an 
order  to  tax  the  bills  which  constituted 
the  aliened  set-off :  pending  the  taxa- 
tion, P.  obtained  his  discharge  under 
the  insolvent  debtors  act :  more  than  a 
sixth  having  been  taken  off  the  bills  :— 
Held,  that  P.  was  personally  liable  for 
the  costs  of  the  taxation,  notwithstand- 
ing his  discharge.  Whalley  v.  WO- 
liamson,  948. 

And  see  Railway  Act. 

COVENANT. 

Construction  of. 

Proviso  rqn^nant.'] — By  indenture 

between  the  plaintiff  of  the  first  part, 

two  sureties  of  the  second  part^  and  the 
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defendants  of  the  third  part,  the  plain- 
tiff undertook  to  do  certain  repairs  to 
the  parish  church  of  St.  B,,  and  in  con- 
sideration of  the  covenants  and  agree- 
ments on  the  plaintiff's  part,  the  de- 
fendants^ ^'churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  StB., 
for  themselves,  and  for  their  successors^ 
churchwardens  and  overseers  of  the  said 
parish,  and  their  assigns,  did  thereby 
covenant  and  promise  with  and  to  the 
plaintiff,  his  executors  and  administra- 
tors, that  they  the  said  churchwardens 
and  overseers  of  the  poor,  their  succes- 
sors or  assigns,  should  and  would  well 
and  truly  pay  or  cause  to  be  paid  unto 
the  plaintiff,  his  executors  or  administra- 
tors,*' the  sum  agreed  upon,  by  certain 
instalments.  The  indenture  contained 
a  proviso,  that  **  nothing  in  those  pre- 
sents contained  should  extend,  or  be 
deemed,  adjudged,  construed,  or  taken 
to  extend  to  any  personal  covenant  of 
or  obligation  upon  the  sind  several  per- 
sons parties  thereto  of  the  third  part,  or 
in  any  wise  personally  affect  them,  any 
or  either  of  them,  their  or  any  or  either 
of  their  executors,  administrators,  goods, 
effects,  or  estates,  in  their  private  capa- 
city, but  should  be  and  was  intended  to 
be  binding  and  obligatory  upon  church- 
wardens and  overseers  of  the  poor  of  the 
said  pariah  of  St.  B.,  and  their  succes- 
sors for  the  time  being,  as  such  church- 
wardens and  overseers  of  the  poor,  but 
not  further  or  otherwise :" — Held,  that 
the  original  covenant  was  a  personal 
covenant  by  the  defendants  to  pay  the 
money ;  and  that  the  proviso  was  re- 
pugnant thereto  and  inconsistent  there- 
with, and  therefore  void.  Fumivall  v. 
Coombes,  522. 
And  iee  Mortoaob. 

DAMAGES. 
TOL,  vx. 


DEVISE, 
CkmstrucUon  of. 

1.  The  testator,  after  several  pecuni- 
ary bequests,  and  a  bequest  of  the  resi- 
due of  Ms  "  ready  money,  securities  for 
money,  and  monies  in  the  funds,"  to 
trustees,  proceeded  thus — "As  to  my 
messuages,  lands,  tenements,  and  real 
estate,  I  do  dispose  thereof  as  follows ;" 
and  then  he  specifically  devised  to  the 
same  trustees  certain  freehold  estates, 
and  "all  other  my  messuages,  lands, 
tenements,  and  hereditaments,  which 
may  not  be  herein  particularly  described 
or  mentioned,"  upon  certain  trusts.. 
The  testator  possessed  no  other  real  es- 
tates besides  those  mentioned,  but  he 
possessed  certain  leasehold  property  at 
Bath  and  elsewhere: — Held,  that  the 
leaseholds  did  not  pass  to  the  trustees^ 
Parker  v.  Marchant,  485« 

2.  Xty«-Bito«tf.]— The  testator  devised 
as  follows : — **  I  give  and  devise  unto 
J.  6.  all  my  lands,  &c.,  for  and  during 
his  natural  life,  and,  from  and  after  his 
decease,  I  give  and  devise  the  same  un- 
to all  and  every  the  issue  of  the  bo^  of 
the  said  J.  G.,  share  and  share  alike,  as 
tenants  in  common,  and  the  heirs  of 
such  issue :  "—Held,  that  J.  G.  took  an 
estate /or  Ufe.  Greenwood  v.  Roth  well, 

ero. 

DISTRINGAS. 

1.  A  writ  of  summons  was  indorsed 
"  The  plaintiff  claims  50/.,  and  interest 
thereon,  for  debt,"  &c.,  not  naming  any 
time  from  which  the  interest  was  to  be 
computed :" — Held,  no  ground  for  with- 
holding a  distringas.  Fita^rald  V.Cur- 
tis, 55  ;  Fitzgerald  v.  Evans,  220. 

2.  Appointments,']^Tlie  Court  re- 
fused to  grant  a  distringas  to  compel 
appearance,  the  affidavit  not  stating 
that  any  appointments  had  been  made 
Todd  V.  Crosby,  517. 

u  uu 
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See  Plbading,  I.y  34. 
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EJECTMENT. 
S&nice  of  DeelarfaUm  amd  Neike. 

1.  Service  of  a  dedaraUon  and  notice 
in  ejectment  on  a  clerk  of  the  tenant 
(an  attorney )>  who  in  hia  absence  ac- 
cepted service  thereof  for  him :— Heid^ 
sufficient.    Doe  d.  Gowar  v.  Roe,  41. 

2.  An  affidavit  of  service  of  the  de- 
claration and  notice  in  ejectment  on 
two  personsy  tenants  of  different  parts 
of  the  premises,  most  distinctly  allege 
a  service  on  eocA^lAem.  Doe  d.  Cock 
y.  Roe,  961. 

8.  Service  of  a  declaration  and  notice 
In  ejectment  by  shevring  them  to  the 
tenant  on  the  premises,  and  reading  over 
and  explaining  their  nature  and  object 
to  his  clerk  there — ^the  tenant  going 
away  and  refhdng  to  listen: — Held, 
good  service.  Doe  d.  Roberts  v.  Roe, 
833. 

ESTOPPEL. 
By  AdmMm  m  Record^-^See  Cor- 
poration, 2. 

EVIDENCE. 

I.  CommisBhn  for  Examhiation  of 

JVUnessee. 
Ex  parte  CkmmiMUm*'] — One  who  al- 
together dJHclaims  to  have  anything  to 
do  with  a  commission  issued  for  the  ex- 
amination of  witnesses  under  the  1  Will. 
4^  0.  22,  s.  4,  is  not  entitled  to  notice  of 
the  proceedings  thereunder.  M'Combie 
V.  Anton,  923. 

II.  Judgmomt  informer  iSmi—See 

Patmemt,  2. 

III.  DeelantiionB  fy  Partiet  eubtrkm- 

tialfy  ifUeresied, 
To  render  the  declarations  of  cestui 
que  trust  admissible  for  a  defendant  in 


an  action  by  the  tmstees,  Uie  nAtajre  of 
the  trust  must  appear,  in  order  that  it 
may  be  seen  that  he  is  the  party  zeaUy 
and  substantially  suing.  May  ▼.  Tajrlar^ 
974. 

EXAMINATION  OF  WITNESSES. 
See  EviDEKCs,  I. 

EXECUTION-CREDITOR. 
Rights  of. 
The  goods  of  one  H.  were  seized  un- 
der several  writs  of  execution.  H.  hav- 
ing subsequently  become  bankrapt^  and 
his  assignees  claiming  the  goods^  an  is- 
sue was  directed  under  the  inteipleader 
act,  the  goods  being  sold  and  the  pro- 
ceeds paid  into  Court  to  abide  the  event. 
In  the  result  four  of  the  executions  were 
set  aside ; — Held,  that  the  right  of  the 
assignees  to  the  proceeds  paid  into  Court 
was  subservient  to  that  of  the  other  ex- 
ecution-creditors whose  judgments  were 
not  impeached.    Goldachmidt  v.  Ham- 
let, 962. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 
Actions  Ift' 
An  administrator  may  maintain  Irer- 
pass  for  the  seLrore  of  gooda  of  the  in- 
testate betweoi  the  death  and  the  grant 
of  the  letters  of  administrati<A.  Thaipe 
V.  StaUwood,  715. 

FALSE  IMPRISONMENT. 
See  Pleading,  IV.,  2. 

FALSE  REPRESENTATION. 
^S;mCasb,I. 

FIERI  FACIAS. 
Form  of-— See  PRAcncic,  XIII. 

FRAUD. 
See  Joimt-Stock  CoMPAmr,  IV. 
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FRAUDULENT  PttEFERENGE. 
See  BAiouiUFTy  III. 

GAMING. 

1.  SHtiles.ySemble,  thftt  money  (not 
lunonnting  to  10/.)  lent  for  the  pnrpose 
of  playing  at  ^'skittles,"  may  be  re- 
covered.   Foot  V.  Baker,  301. 

2.  Money  lent  to  game  toUkJ] — ^But, 
hioney  lent  by  a  licensed  pubHean  for 
the  purpose  of  enabling  a  guest  to  play, 
^Mumotbe  recovered;  the  ^knowingly 
sufiRering  any  unlawful  games,  or  any 
gamhig  whatsoever  "  upon  the  premises, 
being  an  offence  against  the  tenor  of  the 
publican's  license,  which  subjects  him 
to  certain  penalties  under  the  9  Geo.  4, 
c.  61,8.21.    lb. 

GUARANtlE. 
CoMtrucHonof, 
I.-  **I  hereby  guarantee  Mr.  J.  J.'s 
account  with  you  for  wines  and  spirits 
to  the  amoimt  of  100/.  -."—Held,  a  gua- 
rontie  lor  an  existing  account,  and  not 
for  a  future  supply.  Allnutt  v.  Ashen- 
den,  127« 

.  2.  ^^  In  consideration  of  your  extend- 
ing the  credit  already  given  to  my  son, 
and  agreeing  to  draw  upon  him  at  three 
months  from  the  Ist  of  the  following 
month  for  all  goods  puichaaed  up  to  the 
20th  of  the  preceding  month,  I  hereby, 
at  your  request,  guarantee  the  payment 
and  agree  to  pay  you  any  sum  that 
shall  be  due  and  owing  to  you  on  his 
account  for  goods  supplied :" — ^Held,  a 
continuing  guarantie.  Hitchcock  v. 
Humfrey,  640. 

3.  In  declaring  upon  the  above  gua- 
rantiey  the  plaintiff  alleged,  that,  be- 
tween the  24th  of  August  and  the  20th 
of  September,  1841,  he  supplied  the  de^ 
iendsoit's  son  with  goods  on  credit; 
ihaty  on  the  Ist  of  October,  1841,  he 
drew  a  bill  upon  the  son  to  the  amount 


at  three  months ;  that  the  son  accept- 
ed the  bill,  but  did  not  pay  it  when 
due,  of  which  the  defendant  had  notice : 
■^Held,  a  sufficient  allegation  that  the 
price  of  the  goods  remained  unpaid.  lb. 
4.  The  defendant  pleaded — that  the 
bill  was  not  duly  presented  at  maturity 
— and  that  he  (the  defendant)  had  no 
notice  of  the  dbhonour.  A  verdict  hav- 
ing been  found  for  the  defendant  upon 
these  pleas : — ^Held,  that,  inasmuch  as 
the  allegation  as  to  the  drawing,  accept- 
ance, and  non-payment  of  the  bill  might 
be  rejected,  and  still  leave  enough  upon 
the  face  of  the  declaration  to  charge  the 
defendant,  and  as  the  defendant  was  not 
entitled  to  notice  of  dbhonour,  the  plain- 
tiff was  entitied  to  judgment  non  ob- 
stante veredicto.    lb. 

HOLIDAYS. 

The  three  days  succeeding  Christmas 
Day  are  to  be  reckoned  in  rules  to  plead, 
&c.  though  kept  as  holidays  at  the  offi« 
ces  by  virtue  of  the  exception  in  the 
statute  3  &  4  Will.  4»  c.  42,  s.  43. 
Wilkes  V.  Perks,  42. 

HUSBAND  AND  WIFE. 
I.  LiabUitj^  of  Hu^and  for  Necessaries, 
In  an  action  against  a  husband  for 
goods  supplied  to  his  wife  living  apart 
from  him,  the  plaintiff  must  give  some 
evidence  of  the  circumstances  of  the  se- 
paration, to  shew  that  the  wife  had  au- 
thority to  bind  her  husband  for  neces- 
Edwards  v.  Towels^  641. 


II.  (kneejfamce  by  Feme  Coverte, 
Form  of  rule  to  dispense  with  the 
concurrence  of  the  husband  in  the  dis- 
poidtion  by  a  feme  coverte  of  her  sepa- 
rate property  under  the  3  &  4  Will.  4, 
c.  7^  s.  9U  Ex  parte  Ann  Tanner 
I>uffill,90. 
u  u  u  2 
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INDEMNITY, 
See  SiAVPSy  I.,  a 

INQUIRY. 
See  Writ  of  Imquikt. 

INSOLVENT  DEBTOR. 
JVhaipaseee  to  the  Assignees, 
By  tlie  1  &  2  Vict.  c.  110,  s.  87,  a 
debt  incurred  with  the  infiolyent  for 
goods  8old  and  delirered  by  him  be- 
tween the  date  of  the  vesting  order  and 
hia  final  discharge,  passes  to  the  assig- 
nee.   Ford  T.  Dabbsy  192. 
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INSPECTION. 
See  Pbacticb^  VI. 

INSURANCE. 

I.  QmstmeHon  ofCondUions  on  lAfe 
Polu^. 

A  policy  of  insurance  was  made  sub- 
ject (amongst  others)  to  the  following 
condition — **  In  the  insurance  of  goods, 
wares^  or  merchandize,  the  building  or 
place  in  which  the  same  are  depodted 
is  to  be  described,  the  quality  and  de^ 
scription  of  such  goods,  also  whether 
any  hazardous  trade  is  carried  on  or  any 
hazardous  articles  deposited  therein: 
and,  if  any  person  or  persons  shall  in- 
sure his  or  their  buildings  or  goods^  and 
shall  cause  the  same  to  be  described 
otherwise  than  as  they  really  are,  to  the 
prejudice  of  the  company,  or  shall  mis- 
represent or  omit  to  communicate  any 
circumstance  which  is  material  to  be 
made  known  to  the  company  in  order 
to  enable  them  to  judge  of  the  risk  they 
have  undertaken  or  are  required  to  fm- 
dertake^  such  insurance  shall  be  of  no 
*force :"— Held,  that  this  condition  ap- 
plied only  to  mlsrepreaentations  or 
omissions  to  communicate  circumstan- 


ces existing  at  the  time  of  ejecting  iiw 
policy ;  and  that  the  insunuuse  was  not 
avoided  by  the  carrying  on  a  more  ha- 
zaixlous  trade  upon  the  premises,  or  the 
placing  hazardous  goods  thereon,  pend- 
ing the  current  year  of  the  insurance. 
Pirn  V.  Reid,  982. 

II.  Negligence  in  ^feding  a  Sea  PM19. 

In  case  against  an  insurance  broker 
for  not  effecting  an  insurance  aceordlng 
to  his  undertaking,  the  declaration,  after 
stating  the  retainer  and  employment  of 
the  defendant  to  cause  an  insoranoe  to 
be  made  on  the  plaintiff's  ship,  tackle^ 
&c.,  and  the  defendant's  acceptance  of 
such  retainer  and  employment,  alleged 
by  way  of  breach,  that,  althong^h  a  rear 
sonable  time  had  long  before  the  com- 
mencement of  the  suit  elapsed,  and  be- 
fore the  loss  of  the  ship,  yet  the  defend- 
ant did  not  nor  would  within  such  rea- 
sonable time  cause  to  be  made^  acoordfng 
to  the  custom  (^  merchants^  insurance 
upon  the  said  ship,  tackle^  &c.,  and  did 
not  nor  would  cause  the  same  to  be  in- 
sured, nor  cause  a  policy  of  insuiance 
to  be  made,  subscribed,  and  underwrit- 
ten thereon  from  and  against  the  perils 
of  the  sea  and  other  risks  usually  borne 
by  underwriters,  nor  did  nor  would  cause 
the  plaintiff  to  be  insured  in  respect  of 
the  said  ship,  tackle,  &c,  from  and 
against  such  perils,  nor  did  nor  would 
cause  to  be  made  tha:eon  any  insuxance 
or  policies  of  insurance  subscribed  or 
underwritten,  but  the  defendant  so  to 
do  had  wrongfully  and  in  breach  of  his 
duty  and  retainer  and  acceptance  there- 
of wholly  neglected  and  refused,  and 
still  did  neglect  and  refuse. 

It  appeared  in  evidence  that  the  do* 
fendant  had,  shortly  after  he  had  been 
employed  so  to  do,  contracted  with  the 
Newcastle  Commercial  Insurance  Com- 
pany for  an  insurance  on  the  plaintiff's 
ship,  &c.,  and  shortly  afterwaida  ob^ 
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tained  from  the  eeeretaiy  of  the  oom- 
paoy  what  purported  to  be  copies  of 
the  policies.  Stamped  policies  were  af- 
terwards subscribed)  but  not  given  out, 
it  being  the  practice  of  the  company  to 
retain  them  in  their  possession  until 
wanted  in  consequence  of  a  loss.  There 
was  no  precise  CTidence  as  to  the  time 
when  the  stamped  policies  were  actually 
executed;  the  evidence  being  that  it 
was  usual  to  execute  them  very  shortly 
after  the  order.  To  a  demand  for  the 
policies  on  the  part  of  the  plaintifiF  after 
the  loss  of  the  vessel,  the  defendant  sent 
an  evasive  reply.  It  was  left  to  the 
jury  to  say  whether  or  not  the  defend- 
ant had  procured  the  policies  to  be  exe- 
cuted within  a  reasonable  time :  the 
jury  having  found  for  the  plaintiff^  and 
the  Judge  being  satisfied  with  the  ver- 
dict— the  Court  refused  to  grant  a  new 
trial :  And — 

Held,  on  motion  in  arrest  of  judg- 
ment, that,  the  action  being  founded  on 
an  express  contract,  and  the  breach  not 
being  larger  than  the  terms  of  the  con- 
tract, the  declaration  was  sufficient. 
Turpin  v.  BUton,  447. 

INTERPLEADER. 
See  Practice,  VII. 

IRREGULARITY. 
See  Pbacticb,  X. 

JOINT-CONTRACTORS. 
Canirilnaian  €uncn^. 
Four  persons  who  had  acted  as  di- 
rectors of  a  proposed  railway  company 
being  sued  for  debts  contracted  on  ao* 
count  of  the  concern,  jointly  retained 
an  attorney  to  defend  them  on  their 
personal  responsibility: — Held,  that  one 
of  the  four,  who  had  paid  the  attorney's 
bill,  was  entitled  to  sue  the  others  for 
contribution.    Edger  v.  Elnapp,  707. 


JOINT-STOCK  COMPANY. 

I.  CoMtruetian  of  Statute, 
HowsuedJ] — ^By  the  5th  section  of  the 
4  &  5  Vict.  c.  Ixxxix,  an  act  to  enable 
The  Patent  Rolling  and  Compressing 
Iron  Company  to  purchase  certain  pa- 
tents, and  to  sue  and  be  sued,  it  was 
enacted,  that,  in  all  actions  &c.  to  be 
Instituted  or  prosecuted  agidnst  the  com- 
pany **  it  shaU  he  sufficient  to  state  the 
name  of  the  secretary  or  some  one  of 
the  directors,  or,  where  there  shall  be 
no  secretary  or  director,  then  the  name 
of  some  one  of  the  shareholders  for  the 
time  being  of  the  company,  as  the  no- 
minal defendant  representing  the  com- 
pany in  such  proceedings."  The  act 
contained  further  provisions  for  the  re- 
imbursement &C.  of  shareholders  who 
might  be  sued  **  in  any  other  manner 
than  under  the  powers  and  authorities 
thereinbefore  given:'*  and  s.  31  enacted 
''that  nothing  therein  contained  should 
extend  to  incorporate  the  company,  or  to 
relieve  or  discharge  the  company,  or  any 
of  the  shareholders  thereof,  from  any 
responsibUity,  duty,  contract,  or  obli- 
gation whatever  to  which  by  law  they 
then  were  or  at  any  time  thereafter 
might  be  subject  or  liable,  either  as  be- 
tween such  company  and  other  parties, 
or  as  between  the  company  and  any  of 
the  individual  shareholders  thereof  and 
others,  or  as  between  themselves,  or  in 
any  manner  whatever : " — Held,  that  it 
was  not  imperative  upon  a  creditor  to 
sue  in  the  manner  pointed  out  by  s.  5, 
but  that  he  might  at  his  option  proceed 
against  any  shareholder.  Beech  v.  Eyre, 
327. 

II.  Partneri. 
1.  Held  that  the  feet  of  the  defendant 
having  been  party  to  a  contract  for  the 
procuring  the  act^  of  his  name  appear-' 
log  in  the  act  as  a  subscriber  to  the  un- 
dertaking, and  of  his  having  afterwards 
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executed  a  deed  of  settlement  which  re- 
cited that  the  company  waa  in  operation 
— was  evidence  whence  the  jury  might 
reafionahly  infer  that  he  waa  a  partner 
in  the  concern  from  the  commencement. 
Beech  v.  Eyre,  327. 

2.  To  assumpsit  charging  the  defend- 
ants as  partners  in  a  company  called 
The  Anglo-American  Gold  Mining  As- 
sociation, upon  a  contract  entered  into 
with  the  plaintifis  hy  three  individuals 
(one  of  them  heing  one  of  the  defend- 
ants) as  agents  for  and  on  behalf  of 
the  company — one  of  the  defendants, 
J.  L.  H.,  pleaded,  that  he  was  not  a 
partner  or  shareholder ;  that  the  com- 
pany or  association  in  the  declaration 
mentioned  was  an  illegal  company,  pre- 
suming to  act  as  a  corporate  body  with- 
out any  authority  by  charter  or  act  of 
parliament,  and  also  presuming  to  raise 
transferrable  and  assignable  stock  and 
capital  to  an  unlimit^  amount,  trans- 
ferrable at  the  discretion  of  the  holders, 
to  the  common  nuisance  of  the  subjects 
of  the  Queen  ;  and  a  further  plea  con- 
taining similar  allegations,  and  adding 
that  at  the  time  of  the  formation  of  the 
company  no  gold  mines  had  been  disco- 
vered, and  that  the  objects  of  the  com- 
pany were  fanciful,  visionary,  and  fraud- 
ulent, tending  to  the  common  nuisance 
&c.  of  the  Queen's  subjects.  To  these 
two  latter  pleas  the  plaintiffs  replied  de 
injuria. 

At  the  trial  it  appeared  that  one  J.  P^ 
the  agent  of  the  company  in  America, 
had,  under  the  provisions  of  the  deed  of 
settlement,  drawn  certain  bills  on  one 
H.  B.,  one  of  the  defendants,  on  account 
of  the  company,  which  bills  being  in 
the  hands  of  bonft  fide  holders  for  value, 
and  about  to  become  due,  and  the  com- 
pany baring  no  funds  to  meet  them,  it 
was  agreed  at  a  meeting  of  the  share- 
holders on  the  17th  of  December,  1836, 
that  certain  property  should  be  sold  by 


the  directOTBy  or  that  they  should  nioe 
money  by  the  sale  of  additional  aluivpfl^ 
topaythebiUa;  and  that  tha  dirBcton^ 
on  the  24ih  of  the  same  monihy  entered 
into  an  agreement  with  tl&e  plmwtift^ 
under  whidi  the  latter  eontimcted  ia 
retire  the  bills  for  the  lienor  of  tbo 
drawer,   having  the  option   Mtlkcr  to 
take  certain  shaiea  in  the  compoay  at 
a  given  time  or  to  vequLre  t)ie  v^^V* 
ment  hy  the  ahareholden  of  the  ad- 
vances so  made  by  them,  with  IntMest. 
It  further  appeared  that  thecoffajMnjF 
consisted  of  twelre  ox  thirte^i  indivi- 
duals ;  that  the  defendant  J.  Lu  0.  h«} 
not  signed  the  deed  of  aettl^nent»  no* 
become  poaseesed  of  shaiee  by  any  ef  the 
modes  prescribed  by  the  deed;  hottest 
he  was  present  at  the  meetii^  of  the 
17th  of  December,  1835  :— Held,  that  a 
jury  would  be  warranted  in  holding  thai 
this  amounted  to  an  admisnon  by  him 
that  he  wqb  a  shareholder,  and  diapenaed 
with  the  neceanty  of  more  formal  pvoei^ 
by  shewing  that  he  had  oonfoimed  te 
the  requisites  of  the  deed,  or  otherwiae. 
Harrison  y.  Heathom,  736. 

The  agreement  so  made  with  the  plain- 
tiffs was  sanctioned  and  adopted  at  a 
subsequent  meeting  of  the  shareholden 
held  on  the  9th  of  September,  1896,  at 
which  the  defendant  J.  L.  H.  was  not 
present : — Held,  that  thb  was  sufficient 
evidence  of  assent  on  the  part  of  the 
company  to  bind  even  those  who  were 
not  present  at  that  meeting.    lb. 

III.  HUgaU^  of. 
1.  The  mere  circumstance  of  a  mui- 
ber  of  individuals  having  called  them- 
selves *^  The  Anglo-Americaa  Gold 
Mining  Association,"  and  professing  to 
have  stock  transferrable  at  the  will  of 
the  holder,  subject  only  to  certain  re- 
gulations as  to  r^gbterii^  transfers  and 
proof  of  title,  did  not  shew  the  asKxaa^ 
tion  to  be  a  nuisance  and  public  griev- 
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ance   at  common  law.     Harrison   v. 
Heathorn,  735. 

2.  To  assumpsit  for  money  lent,  &c.y 
the  defendant  pleaded,  that  the  plaintiff 
and  defendant  and  others  did  illegally 
asBooiate  themselves  together  in  an  ille- 
gal undertaking,  project,  and  attempt, 
tending  to  the  common  nuisance,  preju- 
dice, and  inconvenience  of  the  subjects 
of  our  lady  the  Queen  in  general,  and 
great  numbers  of  them  in  their  trade 
and  commerce :  the  plea  then  proceeded 
to  describe  the  particular  illegal  associa- 
tion intended,  and  alleged  it  to  consbt 
in  this,  that  the  plaintiff,  the  defendant, 
and  those  other  persons  did  act  as  a  cor- 
porate body,  and  pretend  to  be  a  trading 
oorporatumy  under  the  name  and  style 
of  ''  The  Limerick  Marble  and  Stone 
Company,"  and  did  also  then  pretend  to 
rai$B  and  trantfgr  stock  in  the  said  com- 
pany, and  that  the  said  stock  consisted 
of  50,000/.,  divided  into  500  shares  of 
100/.,  and  did  pretend  to  transfer  and 
assign  shares  in  such  stocky  without  legal 
authority  6g  act  of  parliameni^  charter 
from  the  Crown,  or  letters  patent  under 
the  Great  Seal,  or  by  as^  lawfid  author-- 
ity  whatever  to  warrasU  such  acting  as  a 
corporate  body,  or  the  raiting  of  trans- 
farrable  stock,  or  the  transferring  shares 
therein: — Held,  that  the  association  de- 
scribed in  the  plea  was  not  so  illegal  as 
to  constitute  a  nuisance  indictable  at 
common  law;  and  consequently  that 
the  plea  afforded  no  defence.  Garrard 
V.  Hardey,  459. 

3.  SetMe,  that  the  general  replica- 
tion de  injuria  was  not  (on  Gpecial  de- 
murrer alleging  multifariousness,  and 
that  immaterial  matter  was  thereby 
put  fai  issue)  an  apt  answer  to  such 
a  plea.    lb. 

IV.  Action  for  Calls. 
Fraud.']— By  the  108th  section  of  the 
6  &  7  Will.  4,  c.  cviii,  the  act  incoipO' 


rating  The  Thames  Haven  Dock  and 
Railway  Company,  it  is  enacted  that 
the  business  and  concerns  of  the  com- 
pany shall  be  carried  on  under  the  ma- 
nagement of  twdve  directors  to  be  chosen 
from  time  to  time  from  amongst  a  par- 
ticular class  of  proprietors,  and  that  such 
directors  shall  have  the  general  manage- 
ment, direction,  superintendence,  and 
control  of  the  business  and  concerns  of 
the  company,  and  the  custody  of  the 
common  seal  of  the  said  company,  with 
power  to  use  the  same  on  their  behalf, 
&c.,  and  to  do  all  other  things  neces- 
sary or  to  be  deemed  by  them  proper  or 
expedient  for  carrying  on  the  businesB 
and  concerns  of  the  company,  and  to 
enforce,  perform,  and  execute  all  the 
powers,  authorities^  privileges^  acts,  and 
things  in  relation  to  the  said  company, 
and  to  bind  the  said  company,  as  if  the 
same  were  done  by  the  whole  corpora- 
tion, &c.  By  s.  109,  nine  individuals 
are  named  as  the  first  directors,  and  pro- 
vision is  made  for  their  retirement  by 
rotation,  and  the  election  of  new  di- 
rectors, the  number  of  such  new  direc- 
tors to  be  twdne.  Section  110  authorizes 
the  re-election  of  former  directors.  Sec- 
tion 111  disqualifies  certain  proprietors 
from  being  chosen  directors.  Section 
112  enacts,  that,  when  and  so  often  as 
any  director  to  be  elected  by  virtue  of 
this  act  shall  die,  or  resign,  or  become 
disqualified  or  incompetent  to  act  as  a 
director,  or  shall  cease  to  be  a  director 
by  any  other  means  than  by  going  out 
of  office  under  s.  109,  i^  ^aU  he  lau^ful 
for  the  remaining  directors  to  elect  some 
other  proprietor  duly  qualified  to  be  a 
director,  who  shall  continue  in  office  so 
long  only  as  the  person  in  whose  place 
or  stead  he  may  be  elected  would  have 
been  entitled  to  continue  in  office,  had 
he  lived  and  remained  in  office.  By 
s.  116,>Sm  directors  are  declared  suffi- 
cient to  constitute  a  **  court  of  direc- 
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l^n."  And  by  8. 12d»  the  company  are 
empowered  to  sue  for  caUs. 
'  In  ah  action  agunst  a  proprietor  for 
eallsy  the  defendant,  after  the  cause  was 
at  issue  and  had  been  set  down  for  trial, 
moved'  to  set  aside  the  proceedings,  on 
the  ground  that  the  directors  consisted 
of  sewn  only,  and  tker^/wre  the  action 
was  brought  without  authority,  and 
suggesting  fraud : — Held,  that  the  clause 
empowering  the  directors  to  fill  up  ya- 
cancies  in  their  body  was  directory  only, 
that  the  Court  could  not  try  the  ques- 
tion of  fraud  upon  affidavit,  and  that 
the  application  was  too  late.  The 
Thames  Haven  Dock  and  Railway 
Company  v.  Hall,  342. 

Leave  to  add  a  plea  to  raise  the  objec- 
tion, refused.    Id.  359. 

JUDGMENT. 
Interest  en. 
1.  The  defendant  was,  in  January, 
1836,  charged  in  execution  at  the  suit 
of  the  plaintiff  for  61^.  lis.  upon  a 
judgment  obtained  against  him  in  June, 
1835.  In  January,  1843,  the  defendant 
sent  an  attorney  to  the  plaintiff's  attor- 
ney to  endeavour  to  effect  a  compro- 
mise: the  latter  declined  to  take  less 
than  the  full  amount  of  the  judgment^ 
and  claimed  to  be  also  entitled  to  in- 
terest thereon  at  4/.  per  cent,  from  th^ 
day  on  which  it  was  entered  up ;  but  it 
was  ultimately  agreed  between  the  two 
attomies  that  the  defendant  should  be 
dischaiged  on  payment  of  80/.  That 
sum  was  accordingly  paid,  and  the  de- 
fendant released  from  custody ;  and  he 
afterwards  obtained  a  rule  calling  on 
the  plaintiff's  attorney  to  shew  cause 
why  he  should  not  refund  the  sum  re- 
ceived by  him  for  interest: — The  Court 
declined  to  interfere,  inasmuch  as  the 
payment  was  the  result  of  an  agreement 
between  the  attomies  acting  for  the  re- 
spective parties.    Haigh  v.  Jones^  696. 


2.  Quttre,  whether  under  the  cir- 
cumstances the  plaintiff  was  in  strict- 
nees  entitled  to  interest  on  the  judg- 
ment ;  and,  if  so,  from  what  time  \   lb. 

JUDGMENT  AS  IN  CASE  OF  A 

NONSUIT. 

See  Pragiicb,  VHI. 

JURY. 
Misconduct  of  . 
The  Court  refused  to  set  ande  a  ver- 
dict, upon  an  affidavit  by  the  plaintiff's 
attorney  stating  that  one  of  the  jury 
asserted  in  Court,  ^  in  the  presence  of 
others  of  the  jury  then  present  in 
Court,"  and  uncontradicted  by  them, 
immediately  after  the  deliveiy  of  the 
verdict,  and  whilst  the  officer  was  pay- 
ing them  their  fees,  that  the  verdict  had 
been  decided  by  lot.  Buigess  v.  Lang- 
ley,  6ia  • 

LANDLORD  AND  TENANT. 
I.  Affreemeni  to  withdraw  a  Distreee, 
The  phdntiff  having  distrained  the 
goods  of  the  defendant,  his  tenant,  with- 
drew from  possesion  upon  the  latter 
signing  the  following  memorandum: 
— ^  In  consideration  of  your  withdraw- 
ing the  distnunt  upon  the  premises  I 
hold  of  you,  dtuate,  &c.,  for  one  year's 
rent  due  &c.,  at  the  rate  of  442.  per  an- 
num, and  giving  time  for  the  payment 
of  the  said  rent  until  the  Ist  of  Febru- 
ary next,  I  do  hereby  authorise  and 
empower  you  on  defiEmlt  being  made  by 
me  in  such  payment  at  the  time  afore- 
said, to  re-enter  upon  the  said  premises 
and  there  distrain  for  the  said  rent,  not- 
withstanding the  withdrawal  of  the  said 
distraint  now  made  by  you :  and  I  do 
hereby  declare  your  now  withdrawing 
the  present  distrunt  shall  in  no  ways 
lessen,  abridge,  or  prevent  your  ai^n 
distraining  upon  the  said  premises, 
&c.":— Held,  that   this  was  not  an 
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agreement  or  mimite  or  memonmdam 
of  an  agreement  which  required  a  stamp 
to  render  it  admiBsihle  in  evidence ;  and 
that,  if  it  were,  it  did  not  appear  to  be 
an  agreement  the  subject-matter  where- 
of was  of  the  value  of  20/.  Hill  v. 
Ranrniy  571* 

11.  Prcmsf^for  Re-entry, 
In  trespass  for  breaking  and  entering 
a  dwelling-house  and  expeUing  the 
plaintiffy  the  defendants  in  their  rejoin- 
der set  up  an  agreement  containing  a 
proviso  for  re-entry  in  case  the  rent 
(which  was  payable  half-quarterly) 
should  be  unpaid  on  any  day  on  which 
the  same  should  become  due,  or  within 
ten  days  afterwards,  and  averred,  that, 
eight  half-quarters  being  in  arrear  and 
unpaid,  they,  as  servants  of  the  land- 
lady, entered  &c.,  but  not  averring  that 
the  entry  was  made  after  the  expiration 
of  ten  days  after  the  last  half-quarter 
became  due: — Held,  bad  on  special  de- 
murrer.   Eavanagh  v.  Gudge,  508. 

LETTERS  PATENT. 
See  Patbnt. 

LIBEL. 
AdmissibUi^  o/eubeequetU  lAbeU. 
In  an  action  for  a  libel,  the  plaintiff, 
in  order  to  shew  quo  animo  the  libel 
which  was  the  subject  of  the  action  was 
written,  gave  in  evidence  two  subse- 
quent letters  addressed  by  the  defend- 
ant to  third  parties,  containing  sub- 
stantially a  repetition  of  the  slanderous 
matter: — Held,  that  they  were  pro- 
perly received,  though  the  libel  declared 
on  was  free  from  ambiguity,  and  the 
letters  offered  were  written  after  the 
commencement  of  the  action ;  and  that 
their  admissibility  was  not  affected  by 
the  lapse  of  time  intervening  between 
the  writing  of  the  respective  letters. 
Pearson  v.  Lemaitre,  007. 


LICENSED  VICTUALLER. 

See  Victualler. 

LOAN  SOCIETY. 
I.  OffUfieaU  ofBarrieter. 
The  rules  and  regulations  of  a  loan 
society,  established  pursuant  to  the  6  & 
6  WilL  4,  c.  23,  were  eeriified  by  the 
barrister  appointed  for  that  purpose  on 
the  12th  of  August,  1839,  and  deposited 
with  the  clerk  of  the  peace  on  the  13th, 
but  were  not  inroUed  until  the  14th  of 
October,  being  the  next  Quarter  Ses- 
sions : — Held,  that  the  society  became 
entitled  to  all  the  benefit  of  the  statute 
from  the  date  of  the  cerHfieaU,  Brad- 
bume  V.  Whitbread,  283. 

11.  Form  of  Securi^, 
By  one  of  the  rules  of  the  society  it 
was  provided  that  loans  should  be  se- 
cured by  the  joint  promiasory-note  of 
the  borrower  and  one  or  more  approved 
sureties,  but  the  form  given  was  that  of 
a  joint  and  eeveral  note.  By  the  7th 
section  of  the  6  &  6  Will.  4,  c.  23,  notes 
or  securities  &c.  made  in  pursuance  of 
the  rules  and  regulations  of  the  society 
are  exempted  from  stamp-duty: — Held, 
that  A  joint  a»id  severed  note  taken  from 
a  borrower  and  his  sureties  was  within 
the  exemption.    lb. 

MEMORANDA. 

See  Promotions. 

MISNOMER. 
Where  a  party  Ib  sued  by  a  wrong 
name,  and  suffers  judgment  to  go  against 
him  without  attempting  to  rectify  the 
mbtake,  he  cannot  afterwards,  in  an  ac- 
tion against  the  sheriff  for  false  impri- 
sonment, complain  of  an  execution  is- 
sued against  him  by  that  name.  Fisher 
V.  Magnay,  588. 
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MONEY  HAD  AND  RECEIVED. 

Where  mainUdnahle* 
The  plaintiff  was  indebted  to  the  de- 
fendant in  the  sum  of  50/.  upon  a  bill  of 
exchange  drawn  by  the  latter  upon  and 
accepted  by  the  former.  Before  the  bill 
arrived  at  maturity  the  plaintiff  called 
a  meeting  of  his  creditors,  which  was 
attended  by  one  B.  on  the  part  of  the 
defendant.  At  this  meeting  it  was  agreed 
that  the  several  creditors  of  the  plaintiff 
should  receive  a  composition  on  the 
amount  of  their  respective  debts  ;  and 
accordingly  a  deed  of  composition  and 
release  was  prepared,  and  executed 
(amongst  others)  by  B.  on  behalf  of 
the  defendant,  and  the  amount  of  the 
composition  was  afterwards  paid  to  the 
defendant.  The  holder  of  the  plaintiff's 
acceptance  afterwards  sued  the  plaintiff 
thereon,  and  compelled  him  to  pay  the 
amount,  with  6/.  IQs,  for  interest,  and 
21.  lOe.  for  costs :— Held,  that  the  plain- 
tiff was  entitled  to  recover  ftx>m  the  de- 
fendant the  amount  of  the  bill  and  in- 
terest. Hawley  v.  Beverley,  837. 
And  eee  Banksiu 

MORTGAGE. 
Construction  of  Mwigage-Deed. 
1.  Covenant  for  /fKerevf.]— By  a  mort- 
gage-deed— reciting  the  application  for 
the  loan,  and  that,  as  a  further  induce- 
ment to  the  mortgagee  to  advance  the 
money,  the  defendant  had  agreed  to  co- 
venant for  the  due  payment  of  the  interest 
— the  mortgagor  covenanted  to  pay  the 
principal,  '^  with  interest  for  the  same, 
after  the  rate  of  61,  for  every  100/.  by  the 
year,  on  the  13th  of  February,  1836  ; " 
and  the  defendant  covenanted  ^^  that 
they  the  defendant  and  the  mortgagor, 
or  one  of  them,  their  or  some  or  one  of 
their  heirs  &c«,  should  and  would,  dw' 
ing  the  continuance  of  the  present  mort- 
gage^eeuri^y  well  and  truly  pay  or  cause 
to  be  paid  unto  the  mortgagee,  herexe- 


oatore^  &e.,  the  intonest  to  beooxne  doe 
in  respect  of  the  sud  principal  sum,  after 
the  rate  of  6/.  per  cent,  per  annmn,  by 
two  even  half-yearly  payments^  cxi  Uie 
13th  of  August  and  the  Idth.  of  Febru- 
ary, finee  from  all  deductiooa  ^nrhatso- 
ever;"  the  indenture  also    contuned 
the  usual  power  of  sale  in   default  of 
payment  of  principal  and  interest  on  9us 
month^notice: — Held,  that  the  covenant 
of  the  defendant  was  not  limited   to  the 
first  two  half-years*  interest.      King-  t. 
Greenhill,  869. 

2.  After- acquired  Property^] — The 
plaintiff,  a  publican,  assigned    to   hia 
brewers  by  way  of  mortgage  ^  all  and 
singular  the  household  fumitnre,  phite^ 
&c.,  stock  in  trade,  goods,  chattels^  and 
effects  of  him  the  mortgagor  in,  upon, 
about,  or  belonging  to  all  that  inn,  &c., 
and  also  the  tap,  yard,  stables,  build- 
ings, and  premises  adjoining  or  belong- 
ing thereto,  as  the  same  then  were  in 
the  tenure  or  occupation  of  the  mort- 
gagor,'' &c. ;  and  the  clause  of  le-entxy 
impowered  the  mortgagees,  in  case  of 
de&ult,  *'  to  take,  possess^  hold,  and  en- 
joy all  and  every  the  goods,  chatteU,  ef" 
fectSy  and  premises,  to  and  for  their  own 
absolute  use  and  benefit:" — Held,  that 
this  deed  passed  only  the  property  and 
effects  that  were  upon  the  premiaes  at 
the  time  of  its  execution.    TapfieJd  v. 
Hillman,  967. 

MULTIFARIOUSNESS. 
See  Pleading,  I.,  4, 

NEW  TRIAL. 
I.  Insignificant  Damages. 
The  Court  wiU  not  grant  a  new  trial 
before  the  sheriff  where  the  utmost  the 
plaintiff  could  recover  is  less  than  6L, 
even  though  the  amount  be  so  reduced 
by  a  payment  into  Court  upon  a  plea  of 
tender:  and  the  role  equally  applies 
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where  thererdiotwas  found  for  the  de- 
fendant.   Watts  ▼.  Judd,  630. 

II.  For  aUeged  M%ie<mdua  of  Jury. 

The  Court  refused  to  set  aside  a  yer- 
diet,  upon  an  affidavit  by  the  plaintiff's 
attorney  stating  that  one  of  the  jury 
asserted  in  Court,  ^'  in  the  presence  of 
others  of  the  jury  then  present  in 
Court,"  and  uncontradicted  by  them, 
immediately  after  the  delivery  of  the 
verdict,  and  whilst  the  officer  was  pay- 
ing them  their  fees,  that  the  verdict 
had  been  decided  by  lot.  Burgess  v. 
Langley,  518. 

III.  Pereerse  Verdict, 
The  Court  refused  to  set  aside  a  ver- 
dict as  perverse,  on  the  ground  that  the 
jury  had,  contrary  to  the  direction  of 
the  Judge,  given  more  than  nominal 
damages,  for  the  avowed  purpose  of  en- 
abling the  plaintiff  to  obtain  the  costs 
of  the  action.  Chilvers  v.  Greaves, 
539. 

IV.  AUenee  of  WUnets,  S^e. 

1.  In  an  action  for  work  and  labour 
in  obtaining  an  apprentice  for  the  de- 
fendant, the  plaintiff  was  nonsuited  by 
reason  of  the  absence  of  the  attesting 
witness  to  the  indenture  of  apprentice- 
ship : — ^The  Court  refused  to  set  aside 
the  nonsuit,  upon  an  affidavit  that  the 
plaintiffs  attorney  was  not  aware  until 
the  production  of  the  indenture  by  the 
defendant  at  the  trial  that  there  was 
any  attesting  witness.  Rearden  v.  Min- 
ter,  237. 

2.  In  trespass  for  seizing  the  plain- 
tiff's  goods,  the  defience  was  that  they 
were  taken  as  a  distress  for  rent  alleged 
to  be  due  from  one  C.  to  the  defendant 
S.  At  the  trial,  the  defendants  failed 
to  prove  that  any  rent  was  due  from  C. 
to  S.,  by  the  non- production  of  an  agree- 
ment under  which  C.  held : — ^The  Court 
refused  to  grant  a  new  trial  upon  an  af- 


fidavit by  the  defendanta^  attorney  sim- 
ply stating  that  his  client  S.  had  omit- 
ted to  disclose  to  him,  and  that  he  the 
attorney  was  not  aware  of  the  existence 
of  such  agreement.  Thaipe  v.  Stall- 
wood,  715. 

3.  A  cause  having  been  stopped  while 
a  witness  was  under  examination,  and 
the  plaintiff  nonsuited,  upon  a  state- 
ment by  his  counsel  of  the  facts  he  was 
prepared  to  prove — The  Court  granted 
a  new  trial,  on  payment  of  costs,  upon 
an  affidavit  that  the  witness  could  have 
proved  a  more  complete  case  than  that 
presented  by  the  counsel.  Edger  v. 
Knapp,  707. 

V.  Time  for  miowng  for. 
A  cause  went  down  to  trial  at  the 
sittings  after  Hilary  Term  with  issues 
joined  upon  non  assumpsit  and  six  spe- 
cial pleas  (each  going  to  the  whole  cause 
of  action) :  the  plain tiflfs  had  a  verdict 
upon  the  first  five  issues,  and  the  de- 
fendants upon  the  sixth  and  seventh : 
in  Easter  Term  the  plaintiffii  obtained 
a  rule  nisi  for  a  new  trial  or  for  judg- 
ment non  obstante  veredicto  on  the 
sixth  and  seventh  issues,  which  rule 
was  made  absolute  in  Trinity  Term  as 
to  the  latter  alternative : — Hdd,  that  it 
was  too  late  for  the  defendants  then  to 
move  for  a  new  trial  as  for  a  verdict 
against  evidence.    Pim  v.  Reid,  1010. 

NON  OBSTANTE  VEREDICTO. 

See  New  Tbial,  V. — ^Plbadino,  I.,  1,—. 

Writ  op  Inquiat. 

NONSUIT. 
I.  Setting  oMe. 
EUctian.'} — Where  the  plaintiff  elects 
to  be  nonsuited  at  the  trial  in  conse- 
quence of  the  improper  rejection  of  evi- 
dence, or  of  some  misdirection  in  point 
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of  lawy  he  is  not  preduded  from  after- 
wards moving  to  set  the  nonsait  aside. 
Wilkinson  y.  Whalley,  631. 

II.  Judgment  as  in  due  of  See  Prao- 
TICE,  VIII. 

NOTICE. 
Of  DeclaraHm—See  PsAcncEy  III., 

2,3. 
OfDiehimow  of  Bill—See  Bill  of  Ex- 

CHANOEy  II. 

CfOiffeeUonitoPiaenl-^See  Patent,  I. 

PARTNER. 
See  Joint^Stocx  Coicpant,  II. 

PATENT. 
I.  Notice  of  (Xiieeiioni, 

1.  The  notice  of  objections  to  a  patent 
under  the  6  &  G  Will.  4,  c.  83»  s.  5, 
must  in  general  be  more  qwcific  than 
the  pleas ;  and  it  must  be  such  as  to 
convey  to  the  other  side  reasonable  in- 
formation  as  to  the  points  to  be  relied 
on.    Jones  v.  Beiger,  208. 

2.  That  the  patentee  ''did  not  state 
in  his  specification  the  most  beneficial 
method  with  which  he  was  then  ac- 
quainted of  practising  his  said  inveo- 
tion,"  is  a  sufficiently  precise  objection, 
lb. 

The  patent  was  ''  for  improvements 
in  treating  or  operating  on  £uinaoeous 
matter  to  obtain  starch  and  other  pro- 
ducts, and  in  manufacturing  starch." 
An  objection  stated  ''  that  the  said  in- 
Tention  was  in  use  by  many  persona 
before  and  at  the  time  of  the  date  of  the 
letters  patent,  and  particularly  that  the 
use  of  rice  as  and  for  starch,  and  the  use 
of  rice  flour  as  and  for  starch,  and  the 
preparing  rice  flour  to  be  used  as  starch, 
and  the  preparation  of  starch  from  whole 
rice  and  from  rice  flour,  were  known 
and  practised  by  persons  engaged  in  the 
manufiwture  and  finishing  of  kice  and 


similar  &brics  at  Nottingham  amd  i 
wto^  before  and  at  the  time  of  the 
grant  of  the  letters  patent :"  —  The 
Court  struck  out  the  words  ''and  else- 
where."   lb. 

3.  PubUeatiom.y-'Where  any  pub- 
lished work  is  intended  to  be  relied  on 
as  shewing  the  invention  not  to  be  new, 
the  particular  work  must  be  described, 
lb. 

II.  Postponing  JVial, 

The  Court  upon  terms  postponed  the 
trial  of  a  patent  cause  in  thb  Court  for 
a  definite  period,  to  await  the  result  of 
a  motion  pending  in  the  Queen's  Bench 
on  a  scire  facias  to  repeal  the  patent. 
Smith  V.  Upton,  80i. 

PAYMENT. 
In  Satisfaction  of  a  Dd/t. 

1.  The  defendant  guaranteed  to  the 
plaintiff  the  payment  of  a  debt  of  SOOOiJl 
due  to  him  from  one  W.  H.,  on  the 
Idth  of  August,  1841.  Between  the  9th 
and  dlst  of  August,  W.  H.  paid  to  the 
plaintiff's  attomies  several  sums  in  the 
whole  amounting  to  the  sum  secured 
by  the  guarantie,  which  they  recdred 
in  discharge  of  the  debt.  A  fiat  in  bank- 
ruptcy issued  sgainst  W.  H.  on  the  1 6th 
of  September,  and  the  asognees  after- 
wards brought  an  action  against  the 
plaintiff  and  recovered  back  the  money 
so  paid  to  him,  on  the  ground  that  it 
was  a  payment  by  way  of  fraudulent 
preference  in  contemplation  of  bank* 
ruptcy. 

In  an  action  against  the  defendant 
upon  his  guarantie,  he  pleaded  (amongst 
other  pleas),  the  payment  of  the  money 
by  W.  H.  and  its  acceptance  by  the 
plaintiff  in  frdl  satis&ction  and  discharge 
of  the  debt,  &c. — and  that  the  pay- 
ment was  not  a  fraudulent  preference ; 
— Held,  on  a  general  traverse  of  the  plea 
of  payment,  that  the  plaintiff  was  at 
liberty  to  go  into  the  ciroumstanees  in 
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order  to  shew  that  the  allied  payment 
was  not  a  valid  payment  in  satisfiiction 
of  the  debt,  bnt  in  effect  a  payment  of 
money  to  the  use  of  the  assignees  of 
W.  H.  Pritchard  y.  Hitchcock,  851. 
.  2.  Held  also,  that  the  judgment  in 
the  former  action  was  not  condusiye 
eyidenoe  that  the  payment  by  W.  H. 
to  the  plaintiff  was  a  fraudulent  prefer- 
ence,   lb. 

3.  ^^  Payment*'  does  not  necessarily 
import  ^  satisfaction.''  Maillard  y.  The 
Duke  of  Argyll,  938. 

PENAL  ACTION. 
Sk^nng  Proceedings. 
The  Court  refused  to  stay  the  pro- 
ceedings in  an  action  by  a  common  in- 
former to  recover  certain  penalties  in- 
curred under  the  1  &  2  WiU.4,  clzxyi, 
or  to  give  the  defendant  time  to  plead 
until  the  first  day  of  the  next  term,  up- 
on a  suggestion  that  an  act  was  expect- 
ed to  pass  in  the  interim  that  would 
have  the  effect  of  relieving  the  defend- 
ant from  the  penalties.  Grant,  q.  t.,  v, 
Ridley,  176. 

PLEADING. 
I.  AeeumpeU. 

1.  On  OuarantU.'} — ^^In  considera- 
tion of  your  extending  the  credit  al- 
TCBdy  given  to  my  son,  and  agreeing  to 
draw  upon  him  at  three  months  from 
the  Ist  of  the  following  month  for  all 
goods  purchased  up  to  the  20th  of  the 
preceding  month,  I  hereby  at  your  re- 
quest guarantee  the  payment  and  agree 
to  pay  you  any  sum  tiiat  shall  be  due 
and  owing  to  you  on  his  account  for 
goods  supplied :" 

In  declaring  upon  the  above  guaran- 
tie,  the  plaintiff  allied,  that,  between 
the  24th  of  August  and  the  20th  of 
September,  1841,  he  supplied  the  de- 
fendant's son  with  goods  on  credit ;  that, 
on  the  1st  of  October,  1841,  he  drew  a 


biU  upon  the  son  for  the  amount  at 
three  months ;  that  the  son  accepted 
the  bill,  but  did  not  pay  it  when  due, 
of  which  the  defendant  had  notice : — 
Held,  a  sufficient  allegation  that  the 
price  of  the  goods  remained  unpaid. 
Hitchcock  V.  Humfrey,  640. 

The  defendant  pleaded-^that  the  bill 
was  not  duly  presented  at  maturity— 
and  that  he  (the  defendant)  had  no  no- 
tice of  the  dishonour.  A  verdict  hav- 
ing been  found  for  the  defendant  upon 
these  pleas: — Held,  that,; inasmuch  as 
the  allegation  as  to  the  drawing,  ac- 
ceptance, and  non-payment  of  the  bill 
might  be  rejected,  and  still  leave  enough 
upon  the  fiice  of  the  declaration  to  charge 
the  defendant,  and  as  the  defendant  was 
not  entitled  to  notice  of  dishonour,  the 
plaintiff  was  entitled  to  judgment  non 
obstante  veredicto.    lb. 

2.  Argnmentatiee  TraieereeJ] — ^The  de- 
claration stated,  by  way  of  inducement, 
that  the  defendants  had  presented  a  pe- 
tition to  the  House  of  Commons  for  a 
bill  for  draining  and  reclaiming  certain 
slob  or  waste  land  in  Ireland,  the  intrq- 
duction  of  which  bill  was  opposed  by 
the  plaintiffs^  and  also  by  one  R.  Ogil- 
by  on  his  own  behalf;  and  then  pro- 
ceeded to  allege,  that,  by  an  agreement 
made  on  the  17th  of  March,  1838,  *^  be- 
tween J.  D.  Towse  on  behalf  of  the 
plaintifiis"  of  the  first  part,  one  Kenait, 
on  behalf  of  Ogilby  of  the  second  part, 
and  the  defendants  of  the  third  part, 
for  preventing  expense  and  settling 
rights,  it  was  agreed  that  the  plaintifl^ 
and  Ogilby  should  respectively  with- 
draw all  opposition  to  the  further  pro- 
gress'of  the  bill ;  that  the  powers  and 
clauses  to  be  inserted  in  the  act  should 
be  agreed  and  settled  by  the  solicitors, 
in  order  that  the  bill  might  be  as  per- 
fect and  beneficial  to  all  parties  as  it 
could  be  made,  and  that  any  disputes 
should  be  settled  by  Mr.  Brodie,  whose 
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determination  was  to  be  final ;  ikat  the 
pUnntifi  and  OgUby  regpedivefy  should 
ute  aU  reaemabU  means  and  endeawmrs 
topromde  the  progress  of  the  hill  and  to 
procwre  an  ad  of  parliament  to  pass 
thereupon  ;  that  part  of  the  slob  should 
be  allotted  and  given  to  the  plaintifis, 
and  a  proportion  of  the  slob  allotted  and 
given  to  Ogilby ;  that  such  allotments 
should  be  absolutely  reserved  in  the  act 
to  the  plaintiffis  and  Qgilby  respectively 
free  of  expense  of  draining^  &c. ;  that 
the  defendants  would,  on  the  passing  of 
the  act,  pay  the  plaintifis  1000/.;  that 
the  defendants  would  pay  all  costs  of 
and  attendant  upon  the  application  for 
and  obtaining  the  act ;  that  the  allot- 
ments should  be  taken  by  the  plaintifis 
and  Ogilby  in  full  of  all  rights ;  and 
that  they  would  indemnify  the  defend- 
ants agfdnst  claims  of  tenants,  &c. 

The  fifth  plea  stated  that  the  plain- 
tifis presented  a  petition  to  the  House 
of  Lords  against  the  preamble  of  the 
bill : — Held,  bad,  as  being  an  argumen- 
tative traverse  either  of  the  averment 
'hat  the  plaintiff's  withdrew  their  op- 
position to  the  bill,  or  of  the  averment 
that  they  used  all  reasonable  means  to 
promote  the  bill,  without  distinctly 
shewing  to  which  it  was  intended  to 
apply.  The  Fishmongers'  Company  v. 
Robertson,  66. 

3.  Duplicity  and  Ineonsistenty.'] — ^To 
assumpsit  for  work  and  labour,  &c.  the 
defendant  pleaded  as  to  the  sum  of 
250/.,  parcel  &c.,  that  he  made  the 
promises  jointly  with  B.  and  R. ;  tluit, 
before  the  commencement  of  the  suit, 
B.  and  R.,  for  themselves  and  the  de- 
fendant, delivered  to  the  plaintiff  divers 
bills  of  exchange  in  the  whole  amount- 
ing to  260/.,  which  said  bills  of  ex- 
change were  so  delivered  by  B.  and  R. 
to  the  plaintiff  and  by  him  taken  and 
received />r  and  on  acooufit  of  the  said 
sum  of  260/.  parcel  &c.,and  inpayment 


thereof;  that  the  plaintiff  afterwards 
indoned  the  biUs  to  certiun  persons  to 
the  defendant  unknown;  and  thai  saeli 
persona,  and  not  the  pUdntifiT^  at  tli^ 
time  of  commencing  the  suit,  were  and 
still  are  the  holders  thereof  lespective- 
ly : — Held,  that  the  plea  was  neither 
double  nor  inconsistent  and  repugnant. 
Maillard  v.  The  Duke  of  Aigyll,  998. 

4.  Duplicity  and  Afultifarumsnea^J} — 
To  assumpsit  by  drawer  against  accep- 
tor of  several  blUs  of  exchange,  the  de* 
fendant  by  his  plea  set  up  three  aeretal 
commissions  of  bankrupt  against  the 
plidntiff,  one  fiat  in  bankruptcy,  and 
two  several  discharges  under  the  insol- 
vent debtors  act^  negativing  the  snffici- 
ency  of  the  plaintiff's  estate  to  piodnee 
16s,  in  the  pound  upon  Mther  occasion : 
— Held,  on  special  demuiter,  that  the 
plea  was  double  and  muhi&rions.  Alex*^ 
ander  v.  Townley,  186. 

6.  Amendment.^ — ^And  the  Court  al- 
lowed the  defendant  to  amend,  but  re- 
fused to  allow  him  to  set  up  the  various 
bankruptcies,  &c.,  in  several  pleas.  lb. 

6.  Illegal  AssociaUonJ] — To  assump- 
flit  for  money  lent,  &c.,  the  defendant 
pleaded,  that  the  plaintiff  and  defendant 
and  others  did  illegally  associate  them- 
selves together  in  an  illegal  undertak- 
ing, project,  and  attempt,  tending  to 
the  common  nuisance,  prejudice,  and 
inconvenience  of  the  subjects  of  our 
lady  the  Queen  in  gener^,  and  great 
numbers  of  them  in  th«r  trade  and 
commerce :  the  plea  then  proceeded  to 
describe  the  particular  illegal  asaoda- 
tion  intended,  and  alleged  it  to  consist 
in  this,  that  the  plaintiff,  the  defend- 
ant, and  those  t>ther  persons  did  act  a^a 
corporate  body,  and  pretend  to  be  a 
trading  eorporaticn^  under  the  name  and 
style  of  **  The  Limerick  Marble  and 
Stone  Company,*'  and  did  also  then 
pretend  to  raise  and  fransfsr  stock  in 
the  said  company,  and  that  the  said 
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stock  consisted  of  60,000/.^  divided  into 
500  shares  of  100/.,  and  did  pretend  to 
tranrfer  and  assign  shares  in  such  stocky 
toUhomt  legal  authority  ly  act  of  parlia^ 
menty  charter  from  the  Orown^  or  letters 
patent  under  the  Great  Sealj  or  hy  any 
lawful  authority  whatever  to  warrant 
swsh  acting  as  a  eorporalte  hocfy^  or  the 
raising  of  transferrable  stocky  or  the 
transferring  shares  therein: — Held,  that 
the  association  described  in  the  plea 
was  not  so  illegal  as  to  constitute  a 
nuisance  indictable  at  common  law; 
and  consequently  that  the  plea  afforded 
no  defence.    Garrard  y,  Hardey,  459. 

SemblOy  that  the  general  replication 
de  injurift  was  not  (on  special  demurrer 
alleging  multifariousness^  and  that  im- 
material matter  was  thereby  put  in 
issue,)  an  apt  answer  to  such  a  plea.  lb. 

7.  Ffki^^ux^.]— The  plaintiffs  declared 
that  theretofore,  to  wity  on  the  24th  of 
Beeember,  1835,  by  an  agreement  in 
writii^  then  made,  it  was  agreed  that 
certain  bills  which  had  been  drawn 
upon  a  company  or  association  of  which 
the  defendant  was  a  member,  should  be 
paid  by  the  plaintifis;  that  the  plain- 
tifis  should  have  the  option  of  taking 
certain  shares  in  the  association;  and 
that,  in  the  erent  of  their  declining  so 
to  do,  the  defendant  and  certain  other 
persons  should  repay  the  sum  so  ad- 
vanced by  the  plaintiffs  at  any  time 
after  the  1st  of  October  then  nexty  on  the 
company  having  three  calendar  months^ 
previous  notice  requiring  the  same.  The 
declaration,  which  was  dated  the  16th 
of  December,  1837,  averred,  that,  after 
the  making  of  the  agreement,  and  more 
than  three  calendar  months  hrfore  the 
commencement  of  the  action,  the  plain- 
tiffs gave  the  company  notice  that  they 
declined  to  take  the  shares,  and  requir- 
ed payment  at  the  expiration  of  three 
calendar  months  then  following  of  the 
sum  advanoed  by  them: — Held,  that. 


notwithstanding  the  date  of  the  agree- 
ment was  laid  under  a  videlicet,  it  suf- 
ficiently appeared  on  the  face  of  the 
declaration  that  the  action  was  not 
prematurely  brought.  Harrison  v. 
Heathom,  121. 

8.  Conclusion  of  Plea.'] — ^To  assump- 
sit on  a  promise  by  the  defendants  to 
pay  a  bill  of  exchuige  drawn  and  in- 
dorsed by  the  plaintiff  for  the  accom- 
modation of  the  defendants,  and  to  in- 
demnify the  plaintiff  against  the  pay- 
ment of  the  bill  and  all  charges  and 
expenses,  alleging  for  breach  that  the 
defendants  did  not  pay  the  bill  when  it 
became  due,  or  at  any  other  time,  by 
means  and  in  consequence  whereof  the 
plaintiff  was  compelled  to  pay  interest, 
and  put  to  costs — ^the  defendants  plead- 
ed that  they  did  duly  pay  the  bill  when 
it  became  due,  and  that  the  plaintiff 
did  not  bear  nor  was  he  put  to  any  costs 
or  charges  by  reason  of  his  drawing 
such  bill,  modo  et  form^  concluding 
with  a  verification: — Held,  on  special 
demurrer,  that  the  plea,  being  a  direct 
denial  of  the  breach,  should  have  con- 
cluded lo  the  exmmtry.  Wilkes  v.  Hop- 
kins, 800. 

9.  On  Chartetparty.^-See  Ship  and 
Shipping. 

II.  Case. 

1.  Allegation  of  Breach.^ — In  case 
against  an  insurance  broker  for  not  ef- 
fecting an  insurance  according  to  his 
undertaking,  the  declaration,  after  stat- 
ing the  retainer  and  employment  of  the 
defendant  to  cause  an  insurance  to  be 
made  on  the  plaintiff's  ship,  tackle,  &c., 
and  the  defendant's  acceptance  of  such 
retainer  and  employment,  alleged  by 
way  of  breach,  that,  although  a  reason- 
able time  had  long  before  the  com- 
mencement of  the  suit  elapsed,  and  be- 
fore the  loss  of  the  ship,  yet  the  defend- 
ant did  not  nor  would  within  such  rea^ 
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Bonable  time  cause  to  be  made,  according 
to  the  ciutom  of  merchants,  insurance 
npon  the  said  ship,  tackle,  Scc^  and  did 
not  nor  would  cause  the  same  to  be  in- 
Buredy  nor  cause  a  policy  of  insurance  to 
be  made,  subscribed,  and  underwritten 
thereon  from  and  against  the  perils  of 
the  sea  and  other  risks  usually  borne  by 
underwriters^  nor  did  nor  would  cause 
the  plaintiff  to  be  insured  in  respect 
of  the  said  ship,  tackle,  &c.,  from  and 
against  such  perils,  nor  did  nor  would 
cause  to  be  made  thereon  any  insurance 
or  policies  of  insurance  subscribed  or 
underwritten,  but  the  defendant  so  to 
do  had  wrongfully  and  in  breach  of  his 
duty  and  retainer  and  acceptance  there- 
of wholly  neglected  and  refused,  and 
still  did  neglect  and  refuse: — Held,  on 
motion  in  arrest  of  judgment,  that,  the 
action  being  founded  on  an  express 
contract)  and  the  breach  not  being 
larger  than  the  terms  of  the  contract^ 
the  declaration  was  sufficient.  Turpin 
y.Bilton,447. 

2.  Immaterialtiy  and  ArgummtaUve- 
neisJ] — ^A  declaration  in  case  stated  that 
one  D.  had  requested  the  plaintiff  to 
advance  2500/.  upon  the  security  of  an 
assignment  of  the  benefit  of  a  certain 
claim  D.  alleged  he  had  against  Gorem- 
ment ;  that  D.  had  referred  the  plaintiff 
for  information  on  the  subject  of  the 
said  claim  to  the  defendant,  as  heinff, 
and  as  in  fact  ike  defendanii  was,  an 
officer  •»  the  service  of  OavemmetUy  and 
€ts  being  able,  from  the  means  of  know- 
ledge possessed  by  him,  to  aford  such  in- 
formation; that  the  plaintiff  applied  to 
the  defendant;  and  that  the  latter 
falsely  and  fraudulently  represented  to 
the  plaintiff  that  the  claim  was  enter- 
tained by  Government  and  sure  to  be 
paid,  and,  as  the  defendant  believed, 
within  three  months,  &c. 

The  defendant  pleaded  that  he  was 
not  an  officer  in  the  service  of  Govem- 


ment)  nor  able,  from  the  means  of 
knowledge  possessed  by  him,  to  afford 
information,  modo  et  formi^  ooncludiiig 
to  the  countiy: — Held,  that  the  first 
part  of  the  plea  was  bad  as  h&ng  a  tra- 
verse of  an  immaterial  all^ataon,  uid 
the  second,  because  a  traverse  of  matter 
not  allied  in  the  declaration.  Tnmley 
V,  Macgregor,  906. 

The  defendant  further  pleaded,  that 
the  said  supposed  representation  in  the 
declaration  mentioned  was  not  in  writ- 
ing signed  by  the  defendant,  according 
to  the  9  Geo.  4,  c.  14^  and  that  it  was 
verbal  only,  and  made  after  the  passing 
and  coming  into  effect  of  that  act: — 
Held,  bad,  as  being  an  aigumentative 
denial  of  the  matter  charged  in  the  de- 
claration,   lb. 

III.  Coieenant. 
BreachJ] — By  a  mortgage-deed — le- 
citing  the  application  for  the  loan,  and 
that)  as  a  further  inducement  to  the 
mortgagee  to  advance  the  money,  the 
defendant  had  agreed  to  covenant  for 
the  due  payment  of  the  uUerest—ihie 
mortgagor  covenanted  to  pay  the  prin- 
cipal, ^^  with  interest  for  the  same,  after 
the  rate  of  6L  for  every  1002.  by  the 
year,  on  the  13th  of  February,  1835;** 
and  the  defendant  covenanted  **  that 
they  the  defendant  and  the  mortgagor, 
or  one  of  them,  their  or  some  or  one  of 
their  heirs  &o.,  should  and  would,  diir- 
ing  ^  continuance  of  the  present  marir 
gage-securifyy  well  and  truly  pay  or 
cause  to  be  paid  unto  the  mortgagee, 
her  executors,  &c.,  the  interest  to  be- 
come due  in  respect  of  the  said  principal 
sum,  after  the  rate  of  6/.  per  cent,  per 
annum,  by  two  even  half-yearly  pay- 
ments, on  the  Idth  of  August  and  the 
Idth  of  February,  free  from  all  deduc- 
tions whatsoever;  the  indenture  also 
contained  the  usual  power  of  sale  in 
de&ult  of  payment  of  prindpai  and  in- 
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teiert  on  m  mofiM«' nolMtf.  The  breach 
alleged,  that,  on  a  certain  day  which 
had  elapsed  before  the  commencement 
of  the  suit,  to  wit,  on  the  Idth  of  Au- 
gust^ 1842,  there  became  and  was  and 
still  is  due  and  owing,  for  and  in  respect 
of  diyers,  to  wit,  six  half-years'  interest 
of  and  upon  the  said  principal  sum,  a 
laige  sum  of  money,  to  wit,  90/.,  which 
had  not  been  paid : — ^Held,  sufficient. 
Kmg  T.  Greenhill,  869. 

rV.  Trespau. 

1.  Justification  of  Entry,']— ^^^  tres- 
pass for  breaking  and  entering  a  dwell* 
ing-house  and  expelling  the  plaintiff, 
the  defendants  in  their  rejoinder  set  up 
an  agreement  containing  a  proviso  for 
re-entry  in  case  the  rent  (which  was 
payable  half-quarterly)  should  be  un- 
paid on  any  day  on  which  the  same 
should  become  due,  or  within  ten  days 
afterwards,  and  averred,  that,  eight  half- 
quarters  being  in  anrear  and  unpaid, 
they,  as  servants  of  the  landlady,  en- 
tered &c.,  but  not  averring  that  the 
entry  was  made  after  the  expiration  of 
ten  days  after  the  last  half-quarter  be- 
came due: — Held,  bad  on  special  de- 
murrer.   Kavanagh  v.  Gudge,  508, 

2.  JwHfieation  of  Imprisanmeni,'] — 
To  trespass  for  assault  and  felse  impri- 
sonment the  defendant  pleaded — ^that 
he  was  possessed  of  a  certain  dwelling- 
house;  that  the  plaintiff  with  force  and 
arms  came  to  the  door  of  the  said  dwell- 
ing-house, and  with  great  force  and  vio- 
lence attempted  forcibly  to  enter  against 
the  will  of  the  defendant,  and  with  great 
force  and  violence  wilfully  and  wan- 
tonly rang  the  door-bell,  having  no 
lawfol  occasion  to  go  into  the  said 
dwelling-house,  nor  lawful  occasion  to 
speak  with  any  person  then  being 
therein,  and  then  made  a  great  noise 
and  disturbance  before  and  at  the  door 
of  the  said  dwelling-house,  to  the  great 
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annoyance  and  disturbance  of  the  de- 
fendant and  his  family,  and  against  the 
peace  of  our  Lady  the  Queen;  where- 
upon the  defendant  requested  the  plain- 
tiff to  cease  ringing  the  bell,  and  to 
cease  and  discontinue  making  such  noise 
and  disturbance  as  aforesaid,  which  the 
plaintiff  refused  to  do,  and  continued 
making  the  said  noise,  &c.,  to  wit,  for 
one  hour ;  whereupon  defendant,  in  or- 
der to  preserve  the  peace,  and  restore 
good  order  and  tranquillity  in  his  said 
house,  gave  the  plaintiff  in  charge  to  a 
policeman,  to  be  dealt  with  according 
to  law,  &c.: — Held,  bad  on  special  de- 
murrer, the  plea  not  sufficiently  ally- 
ing a  continuing  breach  of  the  peace  at 
the  time  the  plaintiff  was  arrested,  or 
that  there  was  reasonable  ground  for 
apprehending  a  repetition  of  it*  Grant 
V.  Moser,  46. 

V.  3Vowr. 
iVar6?iii&y.]— In  trover,  "not  guilty'* 
puts  in  issue  only  the  fact  of  the  con- 
version, not  its  wrongfulness*   Wilkin- 
son V.  Whalley,  631. 

VI.  Plea  ofPHvilege. 
Affidavit  of  VerificaHon,']—Kxi  affi- 
davit verifying  a  plea  of  privilege  was 
intituled  "  Between  S.  F.,  adminietra- 
trix,  4fc.,  plaintiff,  and  W.  F.,  defend- 
ant :" — ^Held,  improperly  intituled ;  and 
the  Court  set  aside  the  plea.  Fletcher 
V.  Lechmere,  173. 

VII.  Pleading  IssuMy, 

Where  a  defendant  is  under  terms  to 

plead  issuably,  he  is  bound  to  plead  to 

the  whole  declaration,  and  not  so  as  to 

invite  a  demurrer.  Hughes  v.  Pool,  959. 

PRACTICE. 
I.  Process, 

1.  Summons,] — ^The  writ  of  summons 
was  indorsed — "  The  plaintiffii  claim 
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19/.  4«.  7d,^  and  interest  thereon/*  not 
stating  firom  what  period  the  interest 
was  to  be  calculated.  At  the  trial  be- 
fore the  sheriflPy  the  jury  returned  a  ver- 
dict for  23/.  15«.  li.:— Heldy  no  ground 
for  setting  aside  the  execution  of  the 
writ  of  trial — ^the  pluntifis  baring  taken 
their  judgment  for  20/.  only,  entering 
a  remittitur  as  to  the  excess.  Fryer  y. 
Smith,  658. 

Where  a  defendant,  within  four  days 
from  the  service,  pays  the  amount  of 
the  debt  indorsed  on  the  writ  of  sum- 
mons (under  the  rule  of  Hilary  Term, 
2  Will.  4,  r.  II.),  he  is  entitled  to  hare 
the  costs  taxed,  though  he  pay  less  than 
the  amount  of  the  costs  demanded  by 
the  indorsement.  Hunter  r.  Russell, 
627. 

On  the  3rd  of  April  the  defendant  was 
served  with  a  copy  of  a  writ  of  sum- 
mons which  commanded  him  to  appear 
in  the  Queen's  Bench,  instead  of  in  this 
Court:  on  the  11th,  the  plaintiff  en- 
tered an  appearance  for  him  according  to 
the  statute,  and  serred  him  with  a  notice 
of  declaration :  on  the  19th,  the  defend- 
ant made  an  unsuccessful  attempt  be- 
fore a  Judge  at  Chambers  to  set  aside 
the  notice  of  declaration,  and  on  the  2l8t 
applied  to  the  Court :— Held,  that  the 
irr^;ularity  in  the  copy  serred  was 
waired  by  a  subsequent  admission  of 
the  debt  and  a  promise  to  pay«  Holt  r. 
Eades,  699. 

Smble  (per  Manle,  J.),  that  the  de- 
fendant was  in  time  to  more  imtil  the 
expiration  of  the  time  for  pleading,  to 
set  aside  the  notice  of  declaration,  and 
was  not  bound  to  apply  to  set  aside  the 
serrice  of  the  writ  of  summons.    lb. 

2.  Ditirin^fag.'] — ^A  writ  of  summons 
was  indorsed  <'  The  plaintiff  claims  60/., 
and  interest  thereon,  for  debt,"  &c.,  not 
naming  any  time  from  which  the  in- 
terest was  to  be  computed : — Held,  no 
ground  for  withholding  a  distringas. 


Fitzgerald  r.  Curtis,  55 ;  Fitzgerald  r. 
Erans,  220. 

The  Court  refused  to  grant  a  dlstrin- 
gas  to  compel  appearance,  the  affidavit 
not  stating  that  any  appointments  had 
been  made.    Todd  v.  Crosby,  517. 

3.  Capias  under  13^2  Via.  «.  110,  s. 
3.] — ^A  woman  obtained  jndgmentind^ii 
on  a  bond  conditioned  for  the  payment 
to  her  of  an  annuity,  and  afterwards 
married :  a  scire  facias  was  bronglit  to 
make  the  husband  a  party,  and  a  capias 
was  afterwards  obtained,  and  the  de- 
fendant held  to  bail,  under  the  1  &  2 
Vict.  cllO,  B.3 :— The  Court  di8cliai)ged 
him  out  of  custody — holding  that  the 
statute  did  not  apply  to  such  a  case. 
Aggassix  V.  Palmer,  603. 

II.  Entering  Appeixnmee, 
Effect  o/.]— Allowing  the  plaintiff  to 
enter  an  appearance,  is  not  taking  a  step 
in  the  cause  within  the  meaning  of  the 
33rd  rule  of  Hihiry  Term,  2  WiU.  4. 
Holt  V.  Eades,  699. 

III.  DedaratixMy  and  Notice  thereof, 

1.  Taking  a  declaration  out  of  the 
office  is  not  a  wiuver  of  an  objection 
that  it  varies  fiK>m  the  process  in  the 
description  of  the  form  of  action.  I>river 
V.  Pemeller,  694. 

2.  Service  on  one  of  two  Partners^] — 
In  an  action  against  two  persons^  being 
partners,  service  of  a  notice  of  declara- 
tion on  one  of  them  at  their  place  of 
business  (the  affidavit  not  disclosing 
that  the  action  is  brought  for  a  partner- 
ship debt),  is  insufficient.  Mosedon  v. 
Wyer,  945. 

3.  Setting  asidcySemble  (per  Maule, 
J.),  that  the  defendant  was  in  time  to 
move  until  the  expiration  of  the  time 
for  pleading,  to  set  aside  the  declaration, 
BJ^d  was  not  bound  to  apply  to  set  aside 
the  service  of  the  writ  of  summons. 
Holt  V.  Eades,  699. 
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IV.  Changing  Venue. 

1.  The  Tenue  had  been  remoTed  from 
BerkBhire  to  Middlesex  at  the  instance 
of  the  phuntiff,  upon  a  suggestion  that 
a  material  witness  was  ill  and  not  likely 
to  lire  till  the  next  Assizes.  The  wit- 
ness dying,  and  itappearing  that  another 
cause  between  the  same  parties  and  aris- 
ing out  of  the  same  transaction  stood 
for  trial  at  the  next  Assizes  for  Berk- 
shire, and  that  most  of  the  witnesses  in 
both  actions  resided  at  or  near  Reading 
— ^the  venue  was  restored  to  Berkshire, 
on  terms.    Knight  ▼.  Bigsby,  168. 

2.  Affldami.y-l!h»  Court  granted  a 
rule  to  change  the  venue  upon  the  usual 
affidavit  sworn  by  the  defendants  attor- 
ney.   Shearbum  v.  Shubrick,  883. 

v.  Amendment  at  Trials-See  Amend- 
ment. 

VI.  Inipecti4m  of  private  DoeumewU. 

The  Court  refused  to  compel  the 
plaintiff  to  deposit  with  the  Masters  an 
agreement  upon  which  he  was  suing, 
On  a  suggestion  by  the  defendant  that 
the  signature  thereto,  purporting  to  be 
his  signature,  was  a  forgery ;  but  they 
permitted  the  defendant  and  his  wit- 
nesses to  have  inspection  of  the  agree- 
ment in  the  hands  of  the  plaintiff's  at- 
torney, on  payment  of  costs.  Thomas 
T.  Dunn,  83i. 

VII.  Interpleader. 
1.  An  action  of  trespass  having  been 
brought  against  the  sheriff  for  seizing  a 
horse  which  had  been  expressly  pointed 
out  to  the  officer  as  the  defendant's  pro- 
perty by  the  clerk  to  the  plaintiff's  attor- 
ney— The  Court,  upon  a  motion  under 
the  interpleader  act,  instead  of  an  issue, 
directed  that  the  action  should  proceed, 
the  name  of  the  execution-creditor  being 
substituted  for  that  of  the  sheriff:  and 
they  further  directed  that  the  hone 


should  be  delivered  up  to  the  clmmants, 
they  giving  security  to  the  satisfaction 
of  the  Master.    Brown  v.  Ludham,  084. 

2.  Q^arey  as  to  the  form  of  an  issue, 
where  consequential  damage  is  insisted 
on  by  the  claimant?    lb. 

And  eee  Practice,  XIII. 

VIII.  Judgment  as  in  Case  of  a  Nonsuit. 

1.  Motion  for. 2 — ^A  rule  for  judgment 
as  in  case  of  a  nonsuit  having  been  dis- 
charged, the  costs  to  be  costs  in  the 
cause,  on  the  ground  that  the  affidavit 
did  not  clearly  shew  a  default— the 
Court  refused  to  allow  the  motion  to  be 
renewed  upon  an  amended  affidavit. 
Withers  v.  Spooner,  165. 

An  unsuccessful  motion  for  judgment 
as  in  case  of  a  nonsuit  is  no  impediment 
to  a  similar  application  in  a  subsequent 
term,  upon  a  fresh  default.  Withers  v. 
Spooner,  692. 

Where  a  rule  for  judgment  as  in  case 
of  a  nonsuit  has  been  discharged  upon  a 
peremptory  undertaking,  the  Court  will 
not  afterwards  receive  affidavits  to  shew 
that  the  excuse  sworn  to  is  &lse.  Bickley 
V.  Fell,  706. 

2.  Porm  ofAjfldamt.'] — Upon  a  mo- 
tion for  judgment  as  in  case  of  a  nonsuit, 
the  affidavit  should  state  where  the  venue 
is  laid,  in  order  that  it  may  clearly  ap- 
pear that  there  has  been  a  default. 
Withers  v.  Spooner,  164. 

3.  Excuse.'] — ^Where,  in  answer  to  a 
rule  for  judgment  as  in  ease  of  a  nonsuit^ 
the  pliuntiff  seeks  to  excuse  his  not  pro- 
ceeding to  trial  on  the  ground  of  the  de- 
fendant's insolvency,  his  affidavit  ought 
to  state  that  he  has  taken  no  step  since 
the  fiict  became  known  to  him :  and, 
where  the  answer  is  that  the  motion  is 
made  pending  a  negotiation  for  a  stay 
of  proceedings,  the  affidavit  should  be 
precise  and  unambiguous.  Badman  y» 
Pugh,  806. 
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IX.  Staying  Proceedings, 

1.  The  Court  lefused  to  stay  the  pro- 
ceedmgs  in  an  action  by  a  common  in- 
former to  recover  certain  penalties  in- 
curred under  the  1  &  2  Will.  4^  c.  bczyi^ 
or  to  gire  the  defendant  time  to  plead 
until  the  first  day  of  the  next  term,  upon 
a  suggestion  that  an  act  was  expected  to 
pass  in  the  interim  that  would  have  the 
effect  of  relieving  the  defendant  from 
the  penalties.  Grant,  q.  t.,  v.  Ridley, 
176. 

2.  In  June,  1840,  a  fiat  issued  against 
the  plaintiff,  which  was  annulled  by 
order  of  the  Court  of  Review  on  the  10th 
December,  1841.  On  the  4th  of  Janu- 
ary, 1842,  the  plaintiff  commenced  an 
action  against  the  official  assignee  under 
the  above  fiat  to  recover  oertiun  books 
and  papers  which  had  come  to  his  hands 
in  his  official  capacity,  and  which  he 
had  refused  to  deliver  up  on  demand. 
On  the  25th  of  January  a  second  fiat 
issued  against  the  plaintiff,  under  which 
he  was  duly  declared  a  bankrupt  on  the 
12th  of  May,  and  the  defendant  again 
appointed  assignee  on  the  25th.  The 
cause  was  tried  on  the  22nd  of  Febru- 
ary, and  the  plaintiff  obtained  a  verdict. 
On  the  8th  of  July,  the  plamtiff 's  at- 
torney proceeded  to  ngn  judgment : — 
Held,  that,  inasmuch  as  the  plaintiff 
had  originally  a  good  cause  of  action, 
the  verdict  could  not  be  impeached :  but 
that,  as  no  judgment  had  been  signed  at 
the  time  the  assignees  were  appointed 
under  the  second  fiat,  and  as  they  had 
given  the  plaintiff's  attorney  notice  not 
to  proceed,  he  was  not  justified  in  after- 
wards signing  judgment ;  and  that  nei- 
ther the  plaintiff  nor  his  attorney  had 
any  equitable  claim  to  indemnity  for 
the  costs  incurred  by  them  in  forcing 
on  the  trial  of  the  cause  after  the  issu- 
ing of  the  fiat,  and  whilst  its  validity 
was  under  discussion.  The  Court,  there- 
fore, stayed  the  proceedings  on  payment 


by  the  defendant  of  the  costs  incurred 
down  to  the  date  of  the  fiat.  Oachter- 
lony  V.  Gibson,  577. 

3.  An  action  was  brouglit  in  this 
Court  for  the  costs  taxed  on  a  jadgment 
on  demurrer  in  the  Queen's  Bench,  on 
which  the  plaintiff  (defendant  in  this 
Court)  afterwards  brought  a  writ  of 
error : — ^The  Court  refused  to  stay  the 
proceedings  in  this  action  until  the  writ 
of  error  was  disposed  of;  but  directed 
that  the  plaintiff  should  have  judgment^ 
.  with  a  stay  of  execution  in  the  mesa 
time.    Sayer  v.  Herbert^  946. 

X.  Setting  andeProeeedkigt/br  Irregu- 
laris, 

1.  On  the  10th  of  March,  1842,  the 
plaintiff  delivered  a  declaration  consist- 
ing of  four  counts ;  on  the  14th  the  de- 
fendant delivered  a  special  demnrrer  to 
the  firstcount  and  a  plea  of  non-assump- 
sit to  the  last  three  counts  (signed  by  a 
Serjeant) ;  on  the  18th  the  demnnrer 
was  by  a  Judge's  order  set  aside  as  fri- 
volous, and  on  the  19th  the  plaintiff 
signed  judgment  on  the  first  count  fer 
want  of  a  plea ;  the  judgment  was  after- 
wards set  aside  by  a  Judge's  order,  by 
which  the  pliuntiff  had  leave  to  amend 
his  declaration  on  payment  of  4/!.  costs 
within  ten  days ;  the  costs  not  having 
been  paid  within  the  time  limited,  the 
defendant  signed  judgment  on  the  first 
count. 

On  the  6th  of  June,  the  defendant 
obtained  leave  to  add  pleas  of  payment 
and  set-off,  which  were  delivered  on  the 
4th  of  July,  but  were  neither  dated  nor 
rigned ;  whereupon  the  plaintiff  on  the 
7th  of  July  signed  judgment:  ontkelUh 
qf  July,  an  order  was  made  by  Cole- 
ridge, J.,  to  set  aside  the  judgment  so 
signed  by  the  pluntiff,  with  eoets,  to  be 
taxed,  to  be  paid  by  the  plaintiff;  on 
the  16th,  these  costs  were  taxed  at  6/.  5#., 
which  sum  was  demanded  of  tk4  pim$h 
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i^s  aUwTM^y  but  not  paid  ;  and  on  the 
same  day  the  order  of  the  14th  was 
made  a  rule  of  Court,  which  rule  was 
intituled  "  as  of  Trinity  Term,  h  Victo- 
ria," but  dated  ''  Saturday,  the  16th  of 
July,"  and  directed  that  the  plaintiff 
should  pay  to  the  defendant,  or  his  at- 
torney, the  costs  of  and  occasioned  by 
that  application  to  the  Court,  to  be 
taxed :  these  costs  were  afterwards 
taxed ;  and  on  the  18th  of  July,  a  writ 
of  fi.  fa.  was  sued  out  by  the  defendant 
as  well  for  those  costs  as  for  the  costs 
taxed  upon  the  Judge's  order  of  the  14th 
of  July  :  by  this  writ  the  sheriff  was 
commanded  to  levy  ^^  9/.  6^.  8<J.,  which 
lately,  &c.,  by  rule  of  our  said  Court, 
intituled,  &c.,  were  by  the  said  Court 
ordered  to  be  paid,"  &c.— pursuing  the 
form  No.  8,  given  by  the  rule  of  Hilary 
Term,  2  Vict. 

Held — first,  that  the  judgment  signed 
by  the  plaintiff  on  the  7th  of  July  was 
irregular,  and  properly  set  aside  by  the 
Judge's  order  of  the  14th  ;  for  that,  as- 
suming the  added  pleas  to  be  nullities 
for  the  reason  suggested  (on  which  no 
opinion  was  given),  the  plea  of  non- 
assumpsit  remained : 

Secondly,  that  there  was  no  incon- 
sistency in  the  rule  of  Court  being  inti- 
tuled as  of  the  term  preceding  the  date 
of  the  order,  the  course  prescribed  by 
the  rule  of  Hilary  Term,  1  Vict.,  hav- 
ing been  adopted : 

Thirdly,  that  the  writ  of  fi.  fa.  was 
irr^^lar ;  for,  that,  although  the  costs 
of  setting  aside  the  judgment  of  the  7th 
of  July,  the  amount  of  which  had  been 
ascertained  by  taxation  before  the  rule 
of  Court  was  made,  might  be  considered 
as  at  that  time  a  definite  sum  of  money 
(although  not  specifically  ordered  by 
the  Court  to  be  paid  by  the  plaintiff), 
yet  that  the  costs  of  the  rule  not  then 
ascertained  could  not  be  so  considered, 
Badman  v.  Pugh,  160. 


2.  Tiiiw/w  jwown^.]— The  rule  as  to 
the  time  within  which  an  application  to 
set  aside  proceedings  for  irregularity 
must  be  made,  applies  as  well  to  the 
case  of  a  prisoner  as  to  that  of  any  other 
person.    Qaridge  v.  M'Kenzie,  171. 

XI.  Form  of  Issue. 
A  writ  of  trial  directed  the  sheriff  as 
well  to  try  the  issues  joined  as  to  assess 
the  damages  on  the  isSUes  of  law : — The 
Court  refused  to  set  aside  the  execution 
of  the  writ.    Fryer  v.  Smith,  668. 

XII.  Postponing  Trial, 
The  Court,  upon  terms,  postponed  the 
trial  of  a  patent  cause  in  this  Court  for  a 
definite  period,  to  await  the  result  of  a 
motion  pending  in  the  Queen's  Bench 
on  a  scire  facias  to  repeal  the  patent. 
Smith  V.  Upton,  804. 

XIII.  Exectaion. 
The  goods  of  one  H.  were  seized  under 
several  writs  of  execution.  H.  having 
subsequently  become  bankrupt,  and  his 
assignees  claiming  the  goods,  an  issue 
was  directed  under  the  interpleader  act, 
the  goods  being  sold  and  the  proceeds 
paid  into  Court  to  abide  the  event.  In 
the  result  four  of  the  executions  were 
set  aside  : — Held,  that  the  right  of  the 
assignees  to  the  proceeds  paid  into  Court 
was  subservient  to  that  of  the  other 
execution -creditors  whose  judgments 
were  not  impeached.  Groldschmidt  v. 
Hamlet,  962. 

XIV.  Smng  in  the  Names  of  TThird 
Parties, 
An  action  having  been  brought  in 
the  names  of  the  executors  of  the  sur- 
viving trustee  under  a  deed  of  separation, 
to  recover  from  the  husband  arrears  of 
certain  weekly  payments  alleged  *to  be 
due  to  the  wife  thereunder,^the  execu- 
tory obtained  a  Judge's  order  to  stay  the 
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prooeedinga^  on  the  ground  tliat  the  ac- 
tion was  brought  without  their  sanc- 
tion: — The  Court  directed  that  the 
action  might  proceed^  upon  an  indem- 
nity against  costs  being  given  to  the 
executors^  to  the  satisfiustion  of  the 
Master — ^it  appearing  irom  the  affidavit 
of  the  wife  (unanswered)  that  the  tes- 
tator, though  he  had  not  executed  the 
deedy  had  consented  to  become  a  trustee, 
and  had  acted  in  the  trust.  Orchard  v. 
Coukting,  843. 

PRIVILEGE. 
Plea  of— See  Plsadino,  VI. 

PROMOTIONS. 
PiOeia  of  Precedence. 
Mr.  Serjeant  Wrangham  -       -  507 

Serjeants, 
Nathaniel  Richard  Clarke,  of  the 
Inner  Temple       -        -        -        -  507 

Jdui  Barnard  Byles,  of  the  In- 
ner Temple  ....  507 

PUBLIC  COMPANY. 

See  Joiivt-Stock  Company. 

PUBLICAN. 

See  ViCTUALLBR. 

RAILWAY  ACT. 
CoMhvetion  ofBlackwaU  Railway  AOe. 
By  the  11th  section  of  the  6  &  7 
Will.  4,  c.  cxxiii,  an  act  for  making  a 
railway  from  the  Minories  to  Black- 
wall,  the  company  are  impowered  to 
treat  and  agree  for  the  purchase  of  land 
&c.  for  the  purposes  of  the  railway; 
s.  21  provides,  that,  in  case  the  com- 
pany and  the  parties  interested  cannot 
or  do  not  agree  as  to  the  amount  or 
value  of  satisfaction,  recompense,  or 
compensation,  the  same  shall  be  asoer- 
tfuned  and  settled  by  a  jury :  and  s.  22, 
**  for  settling  all  differences  which  might 


arise  between  the  company  and  tlie  se- 
veral owners  and  occupieis  of  or  per- 
sons interested  in  any  lands  which  diall 
or  may  be  taken,  used,  damaged,  or  in- 
juriously affiDcted  by  the  exeeiition  of 
any  of  the  powers  thereby  granted," 
amongst  other  things,  enacts,  **  that,  if 
any  person,  corporation,  or  trustee,  so 
interested  or  entitled  &c.,  shall  not  fi^gree 
with  the  company  as  to  the  amonnt  of 
such  purchase-money,  or  satisfaction, 
recompense,  or  other  compensation ;  or, 
if  any  of  the  parties  entitled  to  receiTe 
such  purchase-money  &c.,  shall  refuse 
to  accept  such  purchase-money  &e.  as 
shall  be  oflfered  by  the  company,  and 
shall  give  notice  thereof  in  writing  to 
the  said  company  within  twenty  days 
next  after  such  ofier  shall  have  been 
made,  and  the  party  giving  such  notice 
shall  therein  request  that  the  matter  in 
dispute  may  be  submitted  to  the  deter- 
mination of  a  jury ;  or,  if  any  of  sa<^ 
parties  as  aforesaid  shall  for  the  space  of 
twenty-one  days  next  after  notice  in 
writing  shall  have  been  given  to  the 
clerk,  agent,  or  principal  officer  of  any 
such  corporation,  or  to  any  of  such 
trustees  or  persons  respectively,  &c., 
neglect  or  refuse  to  treat  or  shall  not 
agree  with  the  company  for  the  sale  &c. 
of  their  respective  estates  or  interests^ 
&c.  &c.,  or  shall  not  disclose  and  prove 
the  state  of  the  title  to  the  premises  of 
which  they  respectively  may  be  in  pos^ 
sesrion,  or  of  the  share,  interest,  or  charge 
which  they  may  claim  to  be  entitled 
unto  or  interested  in ;  or  in  any  other 
case  where  agreement  for  compensation 
for  damages  incurred  in  the  execution 
of  this  act,  or  for  the  purchase  of  lands 
required  for  the  purposes  of  this  act, 
cannot  be  made ;  then  and  in  every  such 
case  the  company  shall,  and  they  are 
hereby  required,  to  issue  a  warrant  un- 
der their  common  seal,  &c.,  to  the  sheriff 
or  dierifis  of  the  county  or  city  where 
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the  lands  in  question  shall  he  situate 
&e.y  and,  if  such  sheriff  or  sheriffs,  or 
their  undersheriff  or  undersherifisy  &c.y 
respectively  shall  he  a  shareholder  or 
shareholders  in  the  said  company,  or 
enjoy  any  place  of  tmst  or  profit  under 
the  said  company,  or  shall  he  in  any- 
irise  interested  in  the  matter  in  ques- 
tion, then  to  any  of  the  coroners  of  the 
said  county,  city,  &c.,  not  interested  as 
aforesaid,  &c^  commanding  such  sheriff 
or  sheriffs,  or  other  person,  to  impan- 
nel,  summon,  and  return,  and  the  said 
dieriff  &c.  is  and  are  therehy  accord- 
ingly impowered  and  required  to  im- 
pannel,  summon,  and  return  a  jury  of 
at  least  forty-eight  qualified  persons, 
out  of  whom  a  jury  of  twelve  to  he 
drawn  hy  the  said  sheriff,  undersheriff, 
&c.,  &c. ;  and  such  jury  shall  inquire 
of  and  assess  and  give  a  verdict  for  the 
sum  o/man^  to  be  paid /or  ihepurekaee 
of  such  landtf  except  &c.,  and  also  the 
wm  ofmomsf  to  he  paid  by  tpojf  ofeatia- 
faction^  reeompenee,  or  compensation  for 
goodwiilf  improvements^  tenants  fixtures^ 
or  for  any  injury  or  damage  whatsoever 
which  shall  before  that  time  have  been 
done  or  sustained  as  aforesaid,  and  for 
the  future  temporary  or  perpetual  or 
for  any  recurring  damages  to  be  so  done 
or  sustained  as  aforesaid,  and  the  cause 
and  occasion  of  which  shall  have  been 
in  part  only  obviated,  removed,  or  re- 
paired by  the  company,  and  which  can- 
not or  ^irill  not  be  further  obviated,  re* 
moved,  or  repaired  by  them;  which 
sati^faeiiony  recompense,  or  compensation 
for  SKch  damage  or  loss  shall  be  inquired 
inio  and  assessed  sqparaUfy  and  dis- 
tinctfy  from  the  value  of  the  lands  so  to 
be  taken  or  used  as  aforesaid;  and  the 
said  sheriff,  undersheriff,  &c.,  shall  ac- 
cordingly give  judgment  for  such  pur- 
chase-money, satisfaction,  recompense, 
or  compensation  as  shall  be  assessed  by 
such  jury ;  which  said  verdiot,  and  the 


judgment  thereon  to  be  pronounced  as 
aforesaid,  shall  be  binding  and  conclu- 
sive>  &c.  And  s.  27  provides,  that,  in 
every  case  in  which  the  verdict  of  the 
jury  shall  be  given  for  the  same  or  a 
greater  sum  than  shall  have  been  previ- 
ously offered  by  the  company  for  the 
purchase  of  any  lands,  or  as  compensa- 
tion for  any  damage  or  loss  which  may 
happen  or  arise  in  the  execution  of  any 
of  the  powers  thereby  granted,  all  the 
costs,  charges,  and  expenses  of  summon- 
ing the  jury,  and  expenses  of  witnesses, 
shall  be  defrayed  by  the  company,  such 
costs  &c.  to  be  settled  and  determined 
by  the  sheriff,  &c. 

By  a  subsequent  act,  to  amend  the 
former— 2  &  3  Vict.  c.  xcv,  s.  22 — it  is 
further  enacted,  that,  in  all  cases  of  dis- 
pute between  the  company  and  the  par- 
tiesclaimingcompensation  from  the  com- 
pany under  the  provisions  of  the  former 
act  and  this  act,  wherein  the  company 
do  not,  upon  request  made  by  such 
party  or  parties  to  submit  the  matter  in 
dispute  to  the  determination  of  a  jury, 
within  twenty-one  days  issue  their  war- 
rant according  to  the  regulations  of  the 
former  act  for  the  impannelling  and 
summoning  a  jury,  it  shall  be  lawful 
for  the  party  so  having  given  notice 
himself  to  send  a  request  in  writing  to 
the  sheriff,  &c.,  according  to  the  tenor 
of  the  former  act ;  and  the  sheriff,  &c., 
shall  summon  and  impannel  a  jury,  and 
proceed  in  the  manner  prescribed  in  the 
former  act  upon  the  issuing  of  the  war- 
rant of  the  company.  This  last-men- 
tioned act  contained  no  provision  as  to 
costs. 

In  an  action  of  debt  brought  sgainst 
the  company  upon  the  above  statutes, 
the  declaration,  after  stating  the  forma- 
tion of  the  company,  alleged  that  the 
plaintiff  was  lessee  of  certain  premises 
for  a  certain  term  of  years,  which  pre- 
mises were  within  fifty  feet  from  the 
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ndlway,  and  that,  by  reason  of  the  con- 
struction of  the  railway,  his  premises 
had  been  greatly  deteriorated;  that» 
within  the  period  of  twelve  months,  he 
gave  notice  in  writing  that  he  was 
ready  to  treat  ibr  the  sale  of  the  same 
to  the  company;  that  the  company 
wonld  not  within  thirty  days  after  the 
notice  treat  for  the  purchase  of  his  in- 
terest, nor  for  the  compensation  or  satis- 
Action  to  be  made  to  him  for  lib  da- 
mage in  respect  of  his  goodwill,  tenant's 
fixtures,  improvements,  or  otherwise, 
nor  agree  with  him  for  the  value  of  his 
interest;  that,  after  the  expiration  of 
the  thirty  days,  he  requested  the  com- 
pany to  issue  a  warrant  and  to  submit 
the  matter  in  dispute  to  the  determina- 
tion of  a  jury;  that  the  company  did 
not  do  so  within  twenty-one  days,  and 
thereupon  the  plaintiff  sent  his  request 
in  writing  to  the  sheriff  of  Middlesex 
to  summon  a  jury  to  inquire  and  assess 
the  sum  of  money  for  the  purchase  of 
his  interest,  and  for  the  compensation 
to  be  paid  him  by  the  company  for  his 
damage  in  and  otherwise  occasioned  by 
the  taking  thereof:  the  declaration  then 
sets  out  the  inquisition  taken  in  pursu- 
ance thereof  before  Thomas  Famcombe 
and  Michael  Gibbs,  Esquires,  then  being 
sheriff  of  the  county  of  Middlesex,  in 
which  the  premises  lay,  and  the  jury 
duly  impannelled;  that  the  plaintiff 
and  the  company  appeared  before  the 
jury  by  their  counsel;  that  the  jury 
found  that  the  dweUing-house,  before 
and  at  the  time  of  the  notice  to  pur- 
chase, was  deteriorated  in  value  by  the 
construction  of  the  railway,  and  assessed 
and  gave  their  verdict  for  the  sum  of 
250/.,  for  the  purchase  by  the  company 
of  the  plaintiff  of  his  said  interest,  and 
also  by  way  of  recompense  and  com- 
pensation for  all  damsges  in  respect  of 
the  tenant's  fixtures  of  the  plaintiff  in 
the  said  dwelling-house,  or  in  other  re- 


spects whatsoever;  thai  the  said  riieiiff 
gave  judgment  for  the  said  sam  so  as- 
sessed by  the  jury;  that  the  verdict 
and  judgment  were  duly  ngned  and 
properly  deposited  as  required  by  the 
act ;  that  the  plaintiff  wbb  ready  to  con* 
vey  and  to  make  title*-of  all  which 
premises  the  defendants  had  notice  ;  and 
that  the  plaintiff  had  not  obtained  pay* 
ment,  although  the  company  had  been 
requested  to  pay:  by  reason  whereof  aa 
action  had  accrued,  &c. 

Held,  first,  that  the  cironmetance  of 
one  of  the  persons  filling  the  office  of 
sheriff  being  a  shareholder  in  the  com- 
pany, did  not  invalidate  the  proceed- 
ings ;  though,  it  seems^  such  mi^ht  have 
been  the  case  had  they  taken  place 
upon  a  warrant  issued  by  the  company 
under  the  22nd  section  of  the  6  &  7 
Will.  4,  c.  cxxiii : 

Secondly,  that,  supposing  the  pro- 
ceedings to  have  been  voidable  on  that 
ground,  if  objected  to  at  the  proper 
time,  the  objection  was  waived  by  the 
appearance  of  the  company  before  the 
sheriff  and  jury,  and  their  allowing  the 
inquisition  to  proceed  and  the  judg:ment 
to  be  given  thereon : 

Thirdly,  that  the  mere  fact  of  the 
plaintiff  giving,  and  the  sheriff  receiv- 
ing evidence,  not  only  of  the  loss  and 
diunage  in  respect  of  goodwill,  tenant's 
fixtures,  and  otherwise  by  the  taking  of 
the  plaintiff's  dwelling-house,  but  also 
of  the  loss  and  damage  sustained  in  re- 
spect of  the  dwelling-house  by  reason  of 
the  construction  of  the  nulway,  did  not 
affect  the  validity  of  the  verdict;  for 
that  such  evidence  might  have  been 
given  and  received  to  shew  that  the 
house  had  been  deteriorated,  which  was 
necessary  to  give  jurisdiction  to  the 
sheriff  and  jury : 

Fourthly,  that  that  part  of  the  22nd 
section  of  the  6  &  7  Will.  4,  c  cxxiii, 
which  provides  that  the  *^satiHfaction> 
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rdeompeiue,  or  eompexnation  for  tooh 
damage  or  1o8b»  shall  be  Inquired  into 
and  aaoooDed  separately  and  distinctly 
from  the  ralae  of  the  lands  so  to  be 
taken  or  used/'  was  not  in  the  nature 
of  a  condition,  but  directory  only. 

Fifthly— that  there  was  no  provision 
in  either  act  to  enable  the  plaintiff  to 
recover  hb  co6t»— the  2  &  3  Vict.  c.  zcv, 
8.  22,  which  first  enables  the  claimant 
to  enforce  the  proceedings  against  the 
company  before  a  sheriff's  jury,  being 
altogether  silent  as  to  costs,  except  by 
woids  of  reference,  which  could  only 
apply  to  the  three  cases  enumerated  in 
8. 22  of  the  former  act,  ifIc.  firsts  wliere 
,  the  jury  shall  give  the  same  or  a  greater 
sum  than  that  which  the  company  had 
previously  offered — secondly,  where  the 
verdict  is  given  for  a  less  sum— thirdly, 
where,  by  reason  of  absence  in  foreign 
parts^  or  from  any  other  cause  or  disa- 
bility not  therun  provided  fbi;  any 
person  shall  be  prevented  from  treating 
or  agreeing.  Gorrigall  v.  The  London 
and  Blackwall  Railway  Company,  241. 

RATIFICATION. 
See  Tbbspass,  II. 

REASONABLE  TIME. 
See  Insubancb— Ship  and  Smppnio,  I. 


RULE  OF  COURT. 


A  Judge's  order  was  made  a  rule  of 
Court,  the  nde  being  intituled  '^  as  of 
Trinity  Term,  5  Victoric,"  but  dated 
«*  Saturday  the  16th  of  July."  The 
t>rder  was  dated  the  14th  of  July  :--< 
field,  that  there  was  no  inconsistency 
in  the  rule  of  Court  being  intituled  as 
of  the  term  preceding  the  date  of  the 
vrder,  the  course  prescribed  by  the  rule 


of  Hilary  Term,  1  Vict.,  having  been 
adopted.    Badman  v.  Pngh,  160. 


SHIP  AND  SHIPPING. 
I.  Conetrwihn  of  Guuierpairty, 
By  a  charterparty  made  between  the 
plaintifis,  described  as  owners  of  the 
ship  Robert,  then  lying  in  the  port  of 
London,  and  on  the  point  of  sailing  for 
Malta  with  government  stores,  of  the 
one  part,  and  the  defendant  of  the  other 
part,  it  was  agreed  that  the  ship,  being 
tight,  &c.,  **  after  delivering  her  out- 
ward cargo,  should  with  all  convenient 
speed  sail  and  proceed  to  Marseilles, 
Genoa,  or  another  safe  port  on  the  West 
coast  of  Italy,  or  a  safe  port  on  the 
East  coast  of  Italy  not  higher  than  M., 
as  should  be  ordered  at  Malta,"  &c. 
The  dedaration,  after  averring  mutual 
promises,  went  on  to  allege  a  promise 
on  the  part  of  the  defendant  '^  that  the 
said  ship  should  be  ordered  at  Malta  to 
sail  and  proceed  to  such  port  as  in  the 
charterparty  was  mentioned  wUhin  a 
reasonable  time  after  the  arrival  of  the 
said  ship  at  Malta:** — Held,  good,  on 
general  demurrer.  WooUey  v.  Red- 
delien,  199. 

n.  Liability  of  Owner. 
The  plaintifis  chartered  a  ship  and 
put  her  up  at  the  Mauritius  as  a  gene- 
ral ship,  and  received  on  board  certain 
sugars  consigned  to  London,  In  con*- 
sequence  of  the  unseaworthiness  of  the 
ship,  she  was  forced  to  return  to  the 
Mauritius,  and  part  of  the  sugars  which 
were  damaged  were  there  landed  and 
sold.  The  owners  of  the  sugars  brought 
actions  against  the  charterers  for  the 
short  delivery :  the  plaintiffs  having  no 
defienoe,  suffered  judgment  by  default 
in  those  actions^  and  attended  the  exe- 
cution of  a  writ  of  inquiry :  the  defend- 
ant (the  owner  of  the  vessel)  had  notice 
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of  the  actions  and  of  each  step  therein^ 
and  was  inyited  to  take  upon  himself 
the  defence,  which  he  declined  to  do  :— 
Heldy  that  the  plaintiffis  were  entitled 
to  recover  the  sums  paid  by  them  in 
thoee  acUonsy  and  also  the  costs  in- 
cnrred  by  them  therein.  Blyth  y. 
Smith,  960. 

SKITTLES. 
SeeGAMUXQ. 


SPECIAL  JURY. 
A  cause  marked  as  a  special  jury 
cause  having  been  tried  by  a  common 
jury  in  the  absence  of  the  defendant's 
attorney  (without  any  default  on  the 
part  of  the  plaintiff's  attorney),  the 
Court  set  aside  the  trial  and  verdict 
with  costs  to  be  paid  by  the  plaintiff. 
Hague  V.  Hall,  705. 

STAMPS. 
I.  On  Agreements, 
1.  In  support  of  a  count  for  goods 
sold  and  delivered,  the  plaintiff  offered 
in  evidence  the  following  unstamped 
memorandum : — ^^  Send  me  a  license  to 
use  two  of  C.  &  Co.'s  patent  furnaces, 
to  be  applied  to  a  singe-plate  and  cloth 
boiler,  for  which  I  agree  to  pay  Mr.  C. 
or  his  order,  as  agreed,  25/.  as  a  patent 
right,  and  which  is  to  include  iron- 
work, fire-bricks,  and  labour:  engineers' 
or  furnace-builders'  time,  to  superintend 
or  fix  the  above  order,  to  be  paid  6», 
per  day ;  and  also  expenses,  if  the  dis- 
tance exceeds  three  miles:" — Held — 
first,  that  this  was  an  **  agreement  or 
minute  or  memorandum  of  an  agree- 
ment" within  the  55  Geo.  3,  c.  184, 
sched.  part  1,  and  not  a  mere  proposal 
— secondly,  that  it  did  not  fell  with- 
in the  exception  therein  applicable  to 
agreements  **  made  for  or  relating  to 


the  sale  of  any  goods^  warss^  or  —p 
chandiae."    Chanter  v.  Dickinaon,  1S2. 

2.  The  pkdntiff  having  distzainedtliA 
goods  of  the  defendant,  his  tenant^  witl&- 
drew  from  possession  upon  the  latter 
agning  the  following  memorandum  : — 
**  In  consideration  of  your  withdrawii^ 
the  distraint  upon  the  premises  I  hold 
of  you,  situate  &c.,  fer  one  yearns  rent 
due  &c.,  at  the  rate  of  44A  per  amnnn, 
and  giving  time  for  the  payment  of  the 
said  rent  until  the  1st  of  February  next^ 
I  do  hereby  authorise  and  empower  y  on^ 
on  defiiult  being  made  by  me  in  such 
payment  at  the  time  aforesaid,  to  re- 
enter upon  the  said  premises  and  there 
distrain  for  the  said  rent,  notwithstand- 
ing the  withdrawal  of  the  said  distnuni 
now  made  by  you :  and  I  do  hereby  de- 
clare your  now  withdrawing  the  pieseni 
distraint  shall  in  no  ways  lessen,  abridge 
or  prevent  your  again  distraining  upon 
the  said  premises,  &c.":— Held,  that 
this  was  not  an  agreement  or  minute  or 
memorandum  of  an  agreement  which 
required  a  stamp  to  render  it  admissibla 
in  evidence ;  and  that,  if  it  were,  it  did 
not  appear  to  be  an  agreement  the  sub- 
ject-matter whereof  was  of  tiie  value  of 
20/.    Hill  V.  Ramm,  57L 

3.  An  indemnity  given  on  the  with- 
drawal of  a  distress  for  24e,  rent,  is  re- 
ceivable in  evidence  without  a  stamp, 
although  the  sum  sought  to  be  recover- 
ed under  it  exceeds  20/.  Cox  v.  Bailey, 
798. 

II.  On  Notes  ^wen  to  Loan  Societiet. 

By  one  of  the  roles  of  a  loan  society 
established  pursuant  to  the  5  &  6  Will. 
4,c  23,  it  was  provided  that  loans  should 
be  secured  by  theiotfH  promissoiy-note 
of  the  borrower  and  one  or  more  ap- 
proved sureties,  but  the  form  given  was 
that  of  t^  joint  €md  eeveral  note.  By  the 
7th  section  of  the  act  notes  or  securities 
&c.  made  in  piusoanoe  of  the  rules  And 
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regulations  of  the  society  are  exempted 
from  stamp-duty :— Held,  that  a  joint 
and  several  note  taken  from  a  borrower 
and  his  sureties  was  within  the  exemp- 
tion.   Bradbume  v.  Whitbread,  283. 


STATUTES. 
Table  o/— see  p.  1054. 

STOCK. 

Ckar^fingf  by  Judy^t  Order  under  1  4f  2 
Ffcf.c.llO,«f.l4)16. 

Certain  stock,  the  subject-matter  of  a 
deed  of  settlement  executed  under  the 
sanction  of  the  Court  of  Chanceiyy  hav- 
ing been  charged  by  the  order  of  a 
Judge,  under  the  1  &  2  Yict.  c.  110,  ss. 
14, 15,  the  trustees  moved  to  discharge 
the  order,  on  the  ground  that  the  judg- 
ment-debtor had  forfeited  all  interest 
under  the  settlement  by  taking  the  be- 
nefit of  the  provisions  relating  to  insol- 
vent debtors.  The  motion  was  opposed, 
upon  a  suggestion  that  the  setUement 
was  fraudulent  and  void  as  against  cre- 
ditors, and  that  a  suit  was  pending  in 
the  Court  of  Chancery  to  avoid  it : — 
The  Court  declined  to  interfere.  Rogers 
v.  HoUoway,  274. 

SUMMONS^  WRIT  OF. 
Indorwm/tmA  on — See  Pbacticb,  I.,  1. 


THEATRE. 
See  Conspiracy. 

TOLL. 
Cansirueium  of  Act. 
By  an  act  for  establishing  a  floating- 
bridge  over  the  harbour  of  Portsmouth, 
the  company  were  empowered  to  de- 
mand and  take,  amongst  others,  the  fol- 


lowing tolls: — •*For  every  horse  or 
other  beast  drawing  any  coach,  chariot, 
&c.,  or  other  such  like  carriage  with  four 
wheels,  if  drawn  by  one  horse  or  other 
beast,  1s^  and  if  drawn  by  two  or  more 
horses  or  other  beasts  Oi.  for  each  horse 
or  other  beast  beyond  the  first :"  **  For 
every  sheep,  lamb,  &c.,  Id.i"  "For 
every  passenger  or  person  merely  using 
the  fLoor  or  deck  of  tiie  said  bridge,  Id,  :** 
**  For  everypassenger  or  person  entering 
or  using  the  best  room  or  cabin  of  the 
said  bridge,  3J. :"  "  For  every  portman- 
teau, trunk,  carpet-bag,  box,  or  other 
luggage  belonging  to  any  passenger, 
not  exceeding  1  cwt..  Id, ;  and  for  each 
and  every  cwt.  above  the  first  cwt.,  an 
additional  Id,  for  each  and  every  cwt.:*' 
— Held,  that  the  company  were  not 
thereby  authorized  to  demand  toll  in 
respect  of  passengers,  portmanteaus^ 
parcels  &c.,  passing  over  on  the  bridge 
in  and  upon  an  omnibus  in  respect  of 
the  horses  drawing  which  the  proper 
toll  had  been  paid.  Portsmouth  Float- 
ing Bridge  Company  v.  Nance,  823. 


TRANSFERRABLE  STOCK. 
See  JoiKt-Stock  Company,  III. 

TRESPASS. 
I.  Where  ^Mwtainable, 

1.  An  administrator  may  maintain 
trespass  for  the  seizure  of  goods  of  the 
intestate  between  the  death  and  the 
grant  of  the  letters  of  administration. 
Tharpe  v.  Stallwood,  715. 

2.  In  trespass  for  seizing  the  plaintifiV 
goods,  the  defence  was  that  they  were 
taken  as  a  distress  for  rent  alleged  to 
be  due  from  one  C.  to  the  defendant  S. 
At  the  trial,  the  defendants  fiuled  to 
prove  that  any  rent  was  due  from  C.  to 
S.,  by  the  non-production  of  an  agree- 
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ment  ^onder  which  C.  held : — ^The  Court 
refased  to  giant  a  new  trial  upon  an 
affidavit  hy  the  defendants'  attorney 
amply  stating  that  his  client  S.  had 
omitted  to  disclose  to  hun,  and  that  he 
the  attorney  was  not  aware  of  the  ex- 
istence of  SQch  agreement.    Ih. 

II.  BaHficatim  of. 

1.  An  act  done  for  another  hy  a  per- 
son not  assaming  to  act  for  himself,  hut 
for  such  other  person,  though  without 
any  precedent  authority  whatever,  he- 
comes  the  act  of  the  principal  if  subse- 
quently ratified  by  him ;  in  such  case  the 
principal  is  bound  by  the  act,  whether 
it  be  for  hb  detriment  or  his  advantage, 
and  whether  it  be  founded  on  a  tort  or 
a  contract,  to  the  same  extent  and  with 
all  the  consequences  which  follow  from 
the  same  act  if  done  by  his  previous 
authority :  but  it  is  otherwise  where 
the  party  did  not  at  the  time  assume 
to  act  as  agent.  Wilson  v.  Tummon, 
894. 

2.  Thus,  where  goods  are  wrongfully 
seized  by  the  sheriff  under  a  valid  writ 
of  fi.  fa.,  the  execution  -  creditor  does 
not  by  a  subsequent  ratification  only 
become  liable  in  trespass  for  the  origi- 
nal seizure.    lb. 

III.  Justificatum  of  AssauU  and  False 
Imprisonment — See  Plbadino,  IV.,  2, 

Cf  Entry—See  Pleading,  IV.,  1. 


TROVER. 

1.  Not  guH^,"] — In  trover,  not  guilty 
puts  in  issue  only  the  hd  of  the  con- 
version, not  its  wrongfulness.  Wilkin- 
son V.  Whalley,  ($31. 

2.  Conversion.'] — The  plaintiff  deli- 
vered to  the  defendant  a  bill  which  the 
latter  was  to  get  discounted  for  his  own 
benefit :  the  defendant  remitted  the  bill 


to  his  agents,  wiUi  direetioiia  to  place  it 
to  his  credit,  which  they  did,  lees  the 
discount.  It  was  left  to  the  jury  to  aay 
whether  or  not  the  defendant  had  been 
guilty  of  a  wrongful  oouTeraion : — ^Held, 
that  this  was  a  proper  direction  upon 
an  issue  on  not  possessed.     lb. 

VARIANCE, 

Waiver  of 

Taking  a  declaration  out  of  the  office 
is  not  a  waiver  of  an  objection  that  it 
▼aries  from  the  process  in  the  descrip- 
tion of  the  form  of  action.  IMrer  y. 
Pemeller,  694. 

VENUE. 
Changing. 

1.  The  venue  had  been  remored  firom 
Berkshire  to  Middlesex  at  the  instance 
of  the  plaintiff,  upon  a  suggestion  that 
a  material  witness  was  iU  and  not  likely 
to  live  till  the  next  Assizes.    The  wit- 
ness dying,  and  it  appearing  that  ano- 
ther cause  between  the  same  parties  and 
arising  out  of  the  same  transaction  stood 
for  trial  at  the  next  Assizes  for  Berih:- 
shire,  and  that  most  of  the  witnesses  in 
both  actions  resided  at  or  near  Reading 
— the  venue  was  restored  to  Berkahixe^ 
on  terms.    Knight  v.  Bigsby,  16&. 

2.  Ajfidavii.y-'Th»  Court  granted  a 
rule  to  change  the  venue  upon  the  usoal 
affidavit  sworn  by  the  defendants  clfor- 
nejf.    Shearbum  v.  Shubrick,  833. 

VICTUALLER. 

Money  lent  by  a  licensed  publican  for 
the  purpose  of  enabling  a  gaest  to  play, 
cannot  be  recovered;  the '' knowin^y 
suffering  any  unlawful  games,  or  any 
gaming  whatsoever"  upon  the  premisefl^ 
being  an  offence  against  the  tenor  of  the 
publican's  license,  which  suljects  hia 
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to  certain  penalties  under  the  0  Greo.  4, 
c.  61, 8.  21.    Foot  y.  Baker,  aoi . 

VIDELICET. 
See  PLSADiNOy  I.,  7. 

WAIVER. 
Of  Irreguhrity'^See  Practicb,  II.,  III. 

WARRANT  OF  ATTORNEY. 

I.  Where  wdd  under  3  Oeo.  4,  c.  39, 
4mdlSf2  Viet.  e.  110,  s.  60. 
On  the  1st  of  January,  1841,  one  G.  Y. 
gave  a  cognovit  in  an  action  adverse- 
ly commenced  against  him  by  a  credi- 
tor. The  cognovit  was  not  filed  until 
the  1st  of  February.  On  the  24th  of 
Januaiy,  1842,  judgment  was  signed 
upon  this  cognovit  and  a  fi.  fa.  issued, 
under  which  the  goods  of  G.  Y.  were 
seized  on  the  7th  of  February,  and  sub- 
sequently sold,  and  the  money,  deduct- 
ing the  expenses,  and  a  sum  paid  by  the 
sheriff  for  assessed  taxes,  handed  over 
to  the  creditor.  G.  Y.  afterwards  sufier- 
ed  judgment  by  default  in  an  action 
brought  against  him  by  another  credi- 
tor, at  whose  suit  he  was  arrested  under 
a  ca.  sa.  on  the  14th  of  April,  1842 ;  and 
on  the  22nd  of  July  1842,  he  obtained 
his  discharge  under  the  1  &  2  Vict.  c. 
110:  —  Held,  that,  the  cognovit  not 
having  been  filed  nor  judgment  sign- 
ed or  execution  issued  thei^on  within 
twenty-one  days,  pursuant  to  the  3 
Geo.  4,  c.  39,  and  1  &  2  Vict.  c.  110,  s. 
60,  the  cognovit  and  the  judgment  and 
execution  thereon  were  void  as  against 
the  aasigneeB,  and  that  the  latter  were 
consequently  entitled  to  recover,  in  an 
action  for  money  had  and  received,  the 
whole  proceeds  of  the  levy,  deducting 
only  the  sum  paid  for  taxes*  Biffin  v. 
Yorke,  222. 


11.  Computaiion  of  Principal  and 
Intereet, 

A  warrant  of  attorney  was  given  to 
secure  a  certain  sum  and  intereei,  but 
the  penalty  was  the  amount  of  the  debt 
only.  The  Court  granted  a  rule  refer- 
ring it  to  the  Master  to  ascertain  the 
amount  due  for  principal  and  interest, 
and  authorizing  the  plaintiff  to  enter 
up  judgment  accordingly.  Chalk  v. 
Walton,  693. 

WITNESS. 

Attachment  againji^for  not  attending 
pursuant  to  a  Subpoena. 

To  ground  a  motion  for  an  attach- 
ment against  a  witness  for  not  attend- 
ing pursuant  to  a  subpoena,  the  affidavit 
should  state  that  the  original  writ  was 
shewn  to  the  party  at  the  time  of  ser- 
vice.   Smith  V.  Truscott,  806. 

But  the  witness  (an  attorney)  hav- 
ing improperly  evaded  the  service,  the 
Court  dischai^ed  the  rule  without  costs, 
lb. 

And  see  Evidencb,  I. 

WRIT  OF  INQUIRY. 

A  cause  went  down  to  trial  with  issues 
joined  upon  non  assumpsit  and  six  spe- 
cial pleas  (each  going  to  the  whole  cause 
of  action) :  the  plaintiffs  had  a  verdict 
upon  the  first  five  issues,  and  the  de- 
fendants upon  the  sixth  and  seventh ; 
but  there  was  no  assessment  of  damages: 
the  plaintifis  afterwards  obtained  judg- 
ment non  obstante  veredicto  on  the  sixth 
and  seventh  issues : — ^The  Court  set  aside 
with  costs  a  rule  nisi  for  a  writ  of  in- 
quiry^leaving  the  plaintifis  to  proceed 
as  they  might  be  advised.  Pimv.Reid, 
1011. 

WRIT  OF  SUMMONS. 
Indorsement  on-^See  FiucncB,  I.,  1. 
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WRIT  OF  TRIAL. 
1.  Amount  of  Domo^.]— The  writ 
of  summoDS  was  indorsed — "  The  p]ain- 
tiffs  claim  I9l,  4f.  7d.f  and  interest 
theieon,"  not  stating  from  what  period 
the  interest  was  to  be  calculated.  At 
the  trial  before  the  sheriff^,  the  jury  re* 
turned  a  verdict  for  23^  16t.  IdL  :  — 
Held,  no  ground  far  setting  aside  the 


execution  of  the  writ  of  trial — ^the  plain- 
tiffs having  taken  their  jiidg;nient  for 
20^.  only,  entering  a  remlttiiar  as  to  the 
excess.    Fryer  y.  Smith,  668. 

2.  Form  of  IsmeJ}— The  writ  directed 
the  8heri£f  as  well  to  try  the  issaes  joined 
as  to  assess  the  damages  on  the  issaesof 
law : — ^The  Coort  refused  to  set  aside 
the  execution  of  the  writ*     lb. 
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